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LASKER, D.J.
On July 31, 1975, the Court of Appeals of this

Circuit filed its opinion in Detainees of the Brooklyn

House oFf Detention for Men V. Malcolm and Valvano V.

Malcolm (Docket Nos 74-2427 and 2482) (Valvano) affirming

a judgment and order, after trial, of the U.S. District
Court for the Eastern District of New York which enjoined,
with certain qualifications, the confinement of two pre-
trial detainees in single occupancy cells 5'8" large at
The Brooklyn and Queens Houses of Detention (BHD and QHD) .
The court ruled that such double celling "created an un-
constituticnal deprivation of [the detainees'] due process
and equal protection rights" (valvano at 5292) and remandegd
the case to tpe District Court:

“... to consider a proper remedy

. equitable to both the City and the
detainees, keeping in mind the
financial crisis facing the City
and the practical considerations
necessary to prevent the detainees

- £rom being transferred to distant
facilities. Both parties should
have an opportunity to make sug-
gestions with the understanding
that the City mus:t act with reason-—
able promptness to provide facili-
ties for pre~trial detainees
consistent with their constitutional
rights. TInaction of course will not
ba tolerated nor will the present
conditions be condoned.”

The original (pre-appeal) order of the trial court

had enjoined double celling altogether, except that during



a "grace period" double celling was allowed as to any
detainee for no more than thirty days. On remand the
trial court issued an interim order, still in effect,
enjoining double celling of any detainee for more than
thirty days and rxequiring defendants to submit a plan
within sixty days for the total elimination of double
celling.

| The plaintiffs in this suit are detainees at the
Manhattan.House of Detention for Men (HDM), a sister in-
stitution of thé BHD and QHD. Defendant Malcolm, Commis-
sioner of Corrections of the City of New York, was ;
_defendaht in the earlier cases; and the warden at HDM is
a defendant here, as were the wardens of Brooklyn and
Queens in the prior litigation. Malcolm had the same
authority and responsibility as to BHD and QHD as he has
with regard to HDM.

The cells at HDM are the same size as thosé at
Brooklyn and Queens. While the number varies daily,
approximataly 692i/detainees at HDM are presently being
neld two to a cell.. The instaﬁt suit seeks declaratory
gnd injunctive relief as to allegedlv unconstitutional
conditions of confinement at HDM and plaintiffs move for
preliminary relief enjoining the double celling of any
detainee at HDM for more than 30 days.

The defendants contend that preliminary relief



for,

Of t

of g

Appe
Find
Siubm

i ni

r of Proof, submitteg at the

he Court.)

ells, whereas Brooklyn

{6) HbDM inmates spend

e jails. (See Defendant'g

request ang Suggestion

The answers to this superficially impressive array

tgunents are.

1. Even though e disagree thag the Court of

als affirmance as top double

ing of general Overcrowdedpeg

itteqd by the Plaintirgeg on th

elling depended on a
S, the Statistical material

is motion establisheg



themnselves that HDM 1is "seriously overcrowded” and that
tha overcrowding has caused a "highly volatile situation®
(Béil re-evaluation Project: Implementation Plan, attached
to Plaintiffs’ Second Supplemental Affidavit sworn
Qctober 27, 1973).
2. Lockout corridor - day room space at HDM is
nearly identical to that at Queens (see affidavit of Joel

Berger sworn November 5, 1975; pages 2-3).

. 1,

3. The decision in Valvano that double celling in
BHD and QHD was unconstitutional was not dependent on or
related to "provision for the needs" or recreational
opportunities of the detainees.

4. The offer of proof that scientific studies show
‘that crowding alone has no adverse effect seeks merély
to relitigate the affirmed finding of the Valvano trial
court that double celling was "dehumanizing" and "imper-
missible." Moreover, we take judicial notice of testimony

on the effects of oyercrowding by one such expert in

Giampetruzzi v. Malcolm, 72 Civ. 4735 in which the expert,
testifying for the same defendénts as here, admitted that
"the first thing I would say is that there is very,

very little evidence one way or the other” which "in any
way indicates that large numbers of people is either
negative or positive in terms of its effect on human be-

navior." (Giampetruzzi, supra, Tr. 668).




5. While HDM detainees (as contrasted to those
-+ BHD and QHD} do not eat meals in their cells, the Court
of'Appeals affirmance of Valvano did not rest only on the
cating of meals in cells but on other factors as well,
cuch as the "dehumanizing effect" of having to use toilets
within signt and presence of cellmates, and the finding
that "[t]lwo men cannot move about at the same time in the

-

portion of the cell which is not utilized for bunks, table, =

seat, and toilet" (vValvano, supra at 5285).

g. Detainees at HDM are locked in their cells for
substantially the same time as detainees at BHD and QHD
(affidavit of Joel Berger sworn November 5,'1975'and
testimony of former Warden Thomas of HDM there referred
to) .

7. Neither the trial court's original decision in
valvano nor its affirmance by'the Court of Appeals de-
pended in any way on an inmate's length of stay at the
institution in question. Tndeed, the trial court has
ordered the defendants in Valwvano, who are the same de-
fendants hexre, to submit a plaﬁ for the elimination of
doubla celling for all inmates, including those just
jncarcexrated. Accordingly, defendants' offer to prove
+hat the average stay of an HDM inmate is shortexr than
+hat of a BHD or QHD inmate is irrelevant.

. thile it is true that the Court of App=sals



recognized the City's financial crisis as a factor which
the trial court should keep in mind in fashioning a
remedy, the coda to its opinion nevertheless stated:

"Inadequate resources of finances
can never be an excuse for de-
priving detainees of their consti-
tutional rights. Rhem v. Malcolm,
507 F.2d at 341 (2d Cir. 1974)

n. 20; Gates v. Collier, 501 F.2d
1291, 1320 (5th Cir. 1974); Jack-
son v. Bishop, 404 F.24 571, 580
(8th Cir. 1968); Hamilton v.

Love, supra; Jones v. Wittenberq,
supra. On the other hand, as the
above authorities indicate, this
court is hardly in the position

to order the-City to raise the
necessary funds to build addition-
al facilities. We can, however,
order the release of persons held
under conditions which deprive
them of rights guaranteed by the
Constitution unless the conditions
are corrected within a reasonable
time! ... Inaction of course
will not be tolerated nor will the
present condition be condoned.”

In sum, we find that the facts relevant on this
motion for partial preliminary relief are undisputed.
Those facts clearly establish that, under the rule of

valvano, supra, the plaintiffs will probably, if not

certainly, prevail on the merits; that their being double
celled under conditions existing at HDM constitutes a

. continuing deprivation of their constitutional rights;
and that a preliminary injunction barring the practice

is proper.

This memorandum and the remarks made on the
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