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these issues since they were parties to prior
lawsuits in which these issues were raised
and judgments were rendered against them.
Motions identical to plaintiff’s motion have
been granted in cases involving these issues.
See, Flatt v. Johns-Manville Sales Corp.,
488 F.Supp. 836 (E.D.Tex.1980); Mooney v.
Fibreboard Corp., 485 F.Supp. 242 (E.D.Tex.
1980). With all due respect to these opin-
ions, this Court can not agree with the
results reached therein.

In the instant case, plaintiff seeks to
make “offensive use” of the doctrine of
collateral estoppel-he “seeks to foreclose
defendant[s] from litigating an issue the
defendantfs] [have] previously litigated un-
successfully in an action with another par-
ty.” Parklane Hosiery Co. v. Shore, 439
U.S. 322, 326 n.4, 99 S.Ct. 645, 649 n.d4, 58
L.Ed.2d 552 (1979). In Parklane Hosiery,
the Supreme Court ruled on the appropri-
ateness of such use.

We have concluded that the preferable

approach for dealing with these problems

in the federal courts is not to preclude
the use of offensive collateral estoppel,
but to grant trial courts broad discretion
to determine when it should be applied.

The general rule should be that in cases

where a plaintiff could easily have joined

in the earlier action or where, either for
the reasons discussed above or for other
reasons, the application of offensive es-

toppel would be unfair to a defendant, a

trial judge should not allow the use of

offensive collateral estoppel. (footnotes

omitted) Id. at 331, 99 S.Ct. at 651.
As one of the “reasons discussed above”, the
Court had listed at 330, 99 S.Ct. at 651,

Allowing offensive collateral estop-
pel may also be unfair to a defendant if
the judgment relied upon as a basis for
the estoppel is itself inconsistent with one
or more previous judgments in favor of
the defendant. (footnote omitted)

That very situation is present in the instant
case.

[5]1 Though plaintiff points to several
cases in which a finding that asbestos was
unreasonably dangerous was necessarily in-
cluded within a jury verdict, defendants

A R ST

likewise can point to cases in which the jury
found in favor of the defendant. Under
these circumstances, this Court does not
believe it would be appropriate to apply
collateral estoppel. Oates v. Safeco Ins. Co.
of America, 583 S.W.2d 713 (Mo. banc 1979).
Parklane Hosiery, supra.

[6] Finally, plaintiff seeks to exclude all
evidence of the “state of the arts” as irrele-
vant to the issues in this case. In his com-
plaint, plaintiff alleges that the products
distributed by defendants were defective
and unreasonably dangerous due to, among
other things, defendants’ failure “to give
adequate warning of the known or knowa-
ble dangers to users of their asbestos base
products.” The extent of defendant knowl-
edge, which is closely interrelated with the
state of the art, is obviously relevant on this
point. Bore! v. Fibreboard, 439 F.2d 1078,
1088 (5th Cir. 1973), cert. denied, 419 U.S.
869, 95 S.Ct. 127, 42 L.Ed.2d 107 (1974).

Plaintiff’s motion for summary judgment
will therefore be denied.
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James BENJAMIN et al., Plaintiffs,
v

Benjamin J. MALCOLM, Commissioner
of Correction of the City of New
York et al., Defendants.

No. 75 Civ. 3073.

United States District Court,
S. D. New York.

Nov. 19, 1980.

City moved to join Governor and State
of New York and State Commissioner of
Correctional Services as defendants in pro-
ceedings involving reduction and control of
population at house of detention for men on
Rikers Island. The District Court, Lasker,
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J., held that where filing of motion ap-
peared to have spurred constructive re-
sponses on part of Governor and Commis-
sioner, city’s motion to join would be denied
without prejudice to renewal by ecity if
problem could not be solved on basis of
State’s cooperation.

Motion denied.

Federal Civil Procedure =219

Although city stated compelling case
for joining Governor and the Commissioner
of Correctional Services as defendants as
the presence of state prisoners in large
numbers constituted insurmountable road-
block to fulfillment of city’s obligations un-
der prior court orders to reduce and control
population at house of detention for men on
Rikers Island, where filing of motion ap-
peared to have spurred constructive re-
sponses on part of Governor and Commis-
sioner, city’s motion to join would be denied
without prejudice to renewal by eity if
problem could not be solved on basis of
state’s cooperation. Fed.Rules Civ.Proc.
Rule 19, 28 U.S.C.A.

The Legal Aid Society, New York City,
for plaintiffs; Michael Mushlin, New York
City, of counsel.

Allen G. Schwartz, Corp. Counsel, New
York City, for defendants; Leonard Koer-
ner, Asst. Corp. Counsel, New York City, of
counsel.

Robert Abrams, Atty. Gen., New York
City, for Hon. Hugh L. Carey and Thomas
Coughlin; Paul E. Milbauer, Asst. Atty.
Gen., New York City, of counsel.

LASKER, District Judge.

The defendants (collectively the City)
move under Rule 19, Fed.R.Civ.Proc., to join
the Governor of the State of New York and
the State Commissioner of Correctional

1. Rule 19 states in relevant part:
“Rule 19. Joinder of persons needed for just
adjudication.
(a) PERSONS TO BE JOINED
If feasible ... a person who is subject to ser-
vice of process and whose joinder will not

Services as defendants. It is the City’s
claim that in the absence of the Governor
and the Commissioner as party defendants,
the court cannot grant complete relief
among those already parties.!

In particular, the City argues that it can-
not meet its obligation to reduce and con-
trol population at the House of Detention
for Men on Rikers Island, as required by
various orders of this court, unless the num-
ber of prisoners which the State of New
York houses at HDM is limited or controlled
by the court. At the time that this motion
was filed (August 21, 1980), the large num-
ber of State prisoners being housed at
HDM, (either persons being processed for
permanent incarceration in State facilities
or alleged State parole violators) beyond
question created so acute a problem for the
City as to render it nearly impossible for
the City to meet the court’s orders. This
state of affairs has come into existence
fairly suddenly over the recent past. For
example, in 1977, the average daily number
of State readies at HDM totalled 189. In
contrast, during the first five months of
this year the average daily number rose to
460 and on July 17, 1980 reached 657, in
addition to 140 alleged parole violators.
When it is considered that the most recent
order of this court required that the popula-
tion at HDM be limited to 1200, it is obvious
that the impact of the presence of State
prisoners in such large numbers constituted
an insurmountable roadblock to the fulfill-
ment of the City’s'obligations. There is no
doubt, therefore, that the City's motion un-
der Rule 19 was appropriately brought.
Nor is there any question that the Governor
and State Commissioner are subject to ser-
vice of process, that their joining is “feasi-
ble” and will not deprive the court of juris-
diction of subject matter of the action (all
prerequisites for the application of Rule 19
joinder). In sum, as the facts stood at the
time the motion was made, the City stated

deprive the court of jurisdiction over the sub-
ject matter of the action, shall be joined in the
action if 1) in his absence complete relief can-
not be accorded among those already parties.”
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a compelling case for Joining the Governor

and State Correction Commissioner.

In making this statement we do not ig-
nore the points of opposition asserted by the
State in its answer to the motion: that the
City is responsible for the population levels
at HDM and has the ability to remedy the
problem; that the joinder of the State par-
ties at this stage of the proceedings would
be unduly prejudicial and might violate due
process of law and finally, that the court
should abstain because determination of the
motion might require interpretation of a
state statute which has not been construed
by the Courts of New York.

We find these arguments unpersuasive.
It is true that, as indicated in prior opinions
of this court, the City is obligated to pro-
vide minimally acceptable population levels
and that the City has extra spaces within
the buildings of the HDM complex (other
than HDM) which can be refurbished so as
physically to accommodate the number of
inmates by which the HDM population
must be reduced. However, it does not
follow that complete relief can be granted
to the parties in the absence of the State
officers, since without some assurance as to
the number of State prisoners who may be
housed at HDM, the City cannot exercise
control of its own compliance with this
court’s orders.

Nor do we find merit in the State's argu-
ment that the joinder of the Governor and
the Commissioner at this stage of the pro-
ceedings would be unduly prejudicial or vio-
late due process of law. The matters which
have already been decided by the court
have not involved the State in any way and,
if joined, the State would be fully repre-
sented before the court in any future deter-
mination which would affect its interests.

Finally, we disagree with the State that
the court should abstain from deciding the
motion because determining it might re-
quire interpretation of the State’s obliga-
tion to house prisoners under § 430.30 of the
Criminal Procedure Law of New York.
The sole item of statutory construction
which that interpretation might require
would be to determine what the word
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“forthwith” means in the statute. This is
not the kind of question that requires the
specialized expertise of the State courts.

Accordingly, as we have indicated above,
had the facts not changed since the bring-
ing of this motion, it would have been
granted. Yet the very filing of the motion
appears to have spurred constructive re-
sponses on the part of the Governor and the
Commissioner with the result that as of
November 8rd, there were only 32 State
“readies” in the New York City Correction-
al System of whom only 13 were housed at
HDM. Moreover, since the end of Septem-
ber, 1980, no State ready in New York City
custody has had to wait for acceptance at
Ossining Correctional Facility or Elmira
Correctional Facility (to which many or all
State readies are sent from HDM). (Stipu-
lation of the parties dated November 5,
1980). Furthermore, by affidavits dated
September 26th, October 9th and October
22nd filed in this case, the State Commis-
sioner has represented to the court that he
will use his best efforts to assure that on
any given day the number of State-ready
inmates housed at HDM for more than 65
days does not exceed 100 and that he is
“attempting to arrive at a reasonable bal-
ance between the assurances desired by the
City and what I think I can realistically
expect to perform in light of this agency’s
own inmate capacity.”

The City does not consider these assur-
ances adequate to permit it to plan for
future operations, and we understand its
reasons for that view. Nevertheless, the
fact that such a small number of State
readies is now being held at HDM together
with the State Commissioner’s commitment
to do everything possible to control the
future number of State readies held at
HDM, prompt us to conclude that joinder of
the Governor and State Commissioner at
this time is not necessary. We stress the
phrase “at this time” because although the
motion is denied, it is denjed without preju-
dice to renewal by the City in the event
that the number of State readies held at
HDM or any pattern of increase in such
numbers appears to threaten the City's abil-
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ity to comply with the orders of the court
and thereby threatens the ability of the
court to grant full relief to the parties.

In sum, we believe that if the problem
can be solved by the voluntary cooperation
of the State, there is an advantage to such
a disposition. It will obviate the necessity
of judicial intrusion into State governmen-
tal affairs and avoid the additional compli-
cation of this litigation, which might occur
if the State were to be a full participant in
all future proceedings. Nevertheless, if the
problem cannot be solved on the basis of the
State’s cooperation, the court stands ready
to grant the necessary relief.

The motion is denied without prejudice.
It is so ordered.

W
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The STOUFFER CORPORATION, a
corporation, and Stouffer Foods
Corporation, a corporation

V.

The DOW CHEMICAL COMPANY,
a corporation.

Civ. A. No. 79-4550.

United States District Court,
E. D. Pennsylvania.

Dec. 2, 1980.

Defendant in products liability action
sought to join plaintiffs’ insurer, which had
already paid the plaintiffs most of the com-
pensatory damages sought, and its reinsur-
ers, as parties plaintiff. The District Court,
Louis H. Pollak, J., held that defendant was
not entitled to join insurer and its reinsur-
ers as parties plaintiff either on the theory
that they were the real parties in interest,
or because they were necessary parties,
where complete relief could be granted be-
tween those currently parties and defend-
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ant was, by virtue of ratification agree-
ment, in no danger of being subjected to
multiple or inconsistent obligations.

Motion denied.

1. Insurance &=607.1(3)

Insurance carriers are real parties in
interest if the applicable substantive law
confers on them the substantive rights at
issue in the suit. Rules of Civil Procedure,
Rules 17(a), 17 note, 28 U.S.C.A.

2. Federal Civil Procedure =142, 222

Defendant in products liability action
was not entitled to join plaintiffs’ insurer,
which had already paid plaintiffs most of
the compensatory damages sought, and its
reinsurers, as parties plaintiff either on the-
ory that they were the real parties in inter-
est, or because they were necessary parties,
where complete relief could be granted be-
tween those currently parties and defend-
ant was, by virtue of ratification agree-
ment, in no danger of being subjected to
multiple or inconsistent obligations. Fed.
Rules of Civ.Proc. Rules 17(a), 19(a), 28
U.S.CA.

Richard C. Glazer, Cozen, Begier &
O’Connor, Philadelphia, Pa., Stephen H. Co-
hen; Elizabeth Hoyes Esinhart, Robins, Da-
vis & Lyons, Minneapolis, Minn., for plain-
tiffs.

Joseph G. Manta, Frumkin & Manta, P.C.,
Philadelphia, Pa., William H. Sanders,
Blackwell, Sanders, Matheny, Weary &
Lombardi, Kansas City, Mo., for defendant.

MEMORANDUM

LOUIS H. POLLAK, District Judge.

This is a product liability action wherein
plaintiff seeks to recover punitive damages
in addition to compensatory damages in the
sum of $2,40841591. Of this amount,
plaintiffs have already received $2,400,-
915.91 from their insurance carrier, Nation-
al Union Insurance Company of Pittsburgh
(“National Union”), which is, under the ap-
plicable law of the Commonwealth of Penn-




