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INTRODUCTION 

As anticipated as a real and imminent risk in Plaintiffs’ pleadings, the United States 

Supreme Court recently decided Dobbs v Jackson Women’s Health Organization, ___ US ___; 

___ S Ct ___; ___ L Ed 2d ___; 2022 WL 2276808, at *43 (US, June 24, 2022) (Docket No. 13-

1932), overruling Roe v Wade, 410 US 113; 93 S Ct 705; 35 L Ed 2d 147 (1973), and Planned 

Parenthood of Southeastern Pennyslvania v Casey, 505 US 833; 112 S Ct 279; 1120 L Ed 2d 674 

(1992), and eliminating the federal constitutional right to abortion that Michiganders have relied 

upon for almost five decades. It is only this Court’s May 17, 2022 preliminary-injunction order, 

preserving the decades-long status quo until a final determination of Plaintiffs’ and their patients’ 

rights under the 1963 Michigan Constitution are ruled upon, that has preserved access to abortion 

in Michigan and allowed Plaintiffs to continue providing care and treatment to their patients.  

Plaintiffs Planned Parenthood of Michigan (PPMI) and Sarah Wallett, M.D., M.P.H., 

FACOG, now move for summary disposition under MCR 2.116(C)(10). A 1931 Michigan statute, 

MCL 750.14 (the Criminal Abortion Ban), bans abortion, even in cases of rape, incest, or grave 

threats to the pregnant person’s health. Under this statute, providing or procuring an abortion at 

any point in pregnancy is punishable as a felony, unless the abortion is necessary to save the 

pregnant person’s life. As a matter of law, the Criminal Abortion Ban violates the  rights to bodily 

integrity, equal protection, liberty, and privacy as guaranteed by the Michigan Constitution and 

the Elliott-Larsen Civil Rights Act (ELCRA). The statute is also void for vagueness.   

As set forth below, summary disposition is appropriate at this time, as there is no genuine 

dispute over material facts that precludes this Court from declaring, as a matter of law, that the 

Criminal Abortion Ban is unconstitutional. To protect Plaintiffs and their patients from the 

profound and irreparable harm that the Criminal Abortion Ban would inflict, this Court should 

declare that the Michigan Constitution provides a right to abortion before viability, and after 
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viability to preserve the patient’s life or health, and enter a permanent injunction blocking 

enforcement of MCL 750.14 and any other statute that conflicts with this constitutional right.  

BACKGROUND 

I. The Criminal Abortion Ban 

Michigan’s Criminal Abortion Ban provides: 

Any person who shall willfully administer to any pregnant woman 
any medicine, drug, substance or thing whatever, or shall employ 
any instrument or other means whatever, with intent thereby to 
procure the miscarriage of any such woman, unless the same shall 
have been necessary to preserve the life of such woman, shall be 
guilty of a felony, and in case the death of such pregnant woman be 
thereby produced, the offense shall be deemed manslaughter.  

 
In any prosecution under this section, it shall not be necessary for 
the prosecution to prove that no such necessity existed. [MCL 
750.14.] 
 

A violation of the Criminal Abortion Ban constitutes an unclassified felony, punishable by 

up to four years’ imprisonment, a fine of up to $5,000, or both. MCL 750.503. Physicians convicted 

of violating the Criminal Abortion Ban may also face administrative penalties from the Michigan 

Department of Licensing and Regulatory Affairs (LARA), including permanent license revocation. 

MCL 333.16221(b)(v); MCL 333.16226(1). Michigan-licensed health care facilities that employ 

physicians who violate the Criminal Abortion Ban may face possible penalties as well, including 

criminal prosecution, see MCL 750.10; MCL 333.20199(1), license revocation through 

administrative enforcement by LARA, see MCL 333.20165; MCL 333.20168(1), or actions to 

enjoin operation of their licensed facility, MCL 333.20177. The Criminal Abortion Ban has a six-

year statute of limitations. MCL 767.24(10). 

In 1973, in Roe v Wade, the United States Supreme Court held that a Texas statute, making 

it a crime to “procure an abortion,” except for the purpose of saving the pregnant person’s life, 

violated the Fourteenth Amendment to the United States Constitution, 410 US at 117–118. The 
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Court held that the Fourteenth Amendment right to privacy barred a state from banning abortion 

before viability, or after viability where necessary to preserve a woman’s life or health. Id. at 164–

165.   

Immediately after Roe was decided, in People v Bricker, 389 Mich 524; 208 NW2d 172 

(1973), the Michigan Supreme Court relied solely on the federal constitution to find the Criminal 

Abortion Ban “cannot stand as relating to abortions” protected under Roe. Bricker, 389 Mich at 

527. The Court did not separately address the Criminal Abortion Ban’s legality as a matter of 

Michigan constitutional law. Instead, the Michigan Supreme Court construed the statute as not 

applying to abortions that were constitutionally protected by Roe. See Bricker, 389 Mich at 529–

530, 531. Accordingly, under Bricker, the Criminal Abortion Ban does not prohibit pre-viability 

abortions performed by a physician, or post-viability abortions necessary to preserve the pregnant 

person’s life or health. This construction has been relied upon and has guided physicians like Dr. 

Wallett and health care providers like PPMI in providing abortion in Michigan for almost five 

decades; their patients have also relied on the availability of this abortion care in Michigan. 

However, the Michigan Supreme Court has never addressed the constitutionality of the 

Criminal Abortion Ban as a matter of Michigan law. While the Michigan Court of Appeals held in 

Mahaffey v Attorney General, 222 Mich App 325; 564 NW2d 104 (1997), that “the right of privacy 

under the Michigan Constitution does not include the right to abortion,” id. at 345, Mahaffey did 

not consider the legality of the Criminal Abortion Ban independent of a Roe construction, nor did 

the Court consider or rule upon challenges based upon other state constitutional claims such as 

those Plaintiffs raise in this case. 

As anticipated, the Bricker construction has now been undermined by the United States 

Supreme Court’s decision in Dobbs, which overruled Roe—on which the Bricker construction is 
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founded. See Dobbs, 2022 WL 2276808, at *43. With its decision, the United States Supreme 

Court has eliminated the federal constitutional right to abortion upon which Michigan law has 

relied and Michiganders have depended for almost five decades.  

However, while the United States Supreme Court’s decision is binding for purposes of 

applying federal constitutional law, only Michigan courts can determine the meaning and proper 

application of Michigan law, particularly for purposes of interpreting its Constitution, which 

includes the authority to interpret it more expansively than its federal counterpart. As the Michigan 

Supreme Court has recognized, “[i]n the case of a divided United States Supreme Court decision, 

[it] may in some cases find more persuasive, and choose to rely upon, the reasoning of the 

dissenting justices of that Court, and not the majority, for purposes of interpreting our own 

Michigan Constitution.” People v Bullock, 440 Mich 15, 27–28, 485 NW2d 866 (1992). As set 

forth below, “our own Michigan Constitution” supports a ruling here that there is a fundamental 

right to abortion in this state.  

II. The Plaintiffs 

A. Planned Parenthood of Michigan 

PPMI is a not-for-profit corporation that currently operates 14 health centers across 

Michigan, in Ann Arbor, Detroit, Ferndale, Flint, Grand Rapids, Jackson, Kalamazoo, Lansing, 

Livonia, Marquette, Traverse City, Petoskey, and Warren. Affidavit of Sarah Wallett, M.D., 

M.P.H., FACOG, in Support of Plaintiffs’ April 7, 2022 Motion for Preliminary Injunction 

(Wallett Aff) ¶ 11 (Attached hereto as Ex. 1).  PPMI or its predecessors have been operating in 

Michigan since at least 1922. Id. ¶ 11. 

PPMI’s health centers provide a wide range of reproductive and sexual health services to 

patients, including abortion. Id. ¶ 12. All 14 of PPMI’s health centers provide medication abortion 
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up to 11 weeks in pregnancy, as measured from the first day of the pregnant person’s last menstrual 

period (LMP), where the patient takes a set of pills to end their pregnancy. Id. ¶¶ 13, 46. PPMI’s 

Ann Arbor East and Kalamazoo health centers also provide procedural abortion, where a physician 

uses suction and sometimes instruments to empty the patient’s uterus, up to 19 weeks, 6 days LMP, 

and its Flint health center provides procedural abortion up to 16 weeks, 6 days LMP. Id. ¶ 13. Each 

of these three health centers is licensed as a Freestanding Outpatient Surgical Facility by LARA. 

Id. ¶ 13. Other physicians and hospitals also provide medication abortion and procedural abortion 

in Michigan to later points in pregnancy. Id. ¶ 11.1 

In 2020, the most recent year for which statistics were available at the time of filing the 

motion for a preliminary injunction, 29,669 abortions were performed in Michigan. Id. ¶ 42. In 

Fiscal Year 2020, PPMI provided 8,448 abortions. Of those, 6,626 were medication abortions, and 

1,822 were procedural abortions. Id. ¶ 13. Between July 2020 and June 2021, PPMI saw 615 

abortion patients who traveled to its health centers from other states—7% of the total number of 

abortion patients seen in that time period. Id. ¶ 17. By comparison, in that same time frame, 3% of 

the patients PPMI saw for all health care services (including abortion) came from out of state. Id. 

¶ 17. At PPMI, between July 2020 and June 2021, 27% of abortion patients had incomes below 

101% of the federal poverty level, and an additional 22% had incomes between 100% and 200% 

of the federal poverty level.2  Id. ¶ 51.  

                                                           
1 Northland Family Planning Centers, located in Sterling Heights, Westland, and Southfield, 

Michigan, provide procedural abortions up to 24 weeks LMP. Northland Family Planning Centers, 
Second Trimester Abortion (15-24 weeks) <https://northlandfamilyplanning.com/second-
trimester> (accessed June 28, 2022). 

2 In 2020, 200% of the federal poverty level was $25,520 annually for a household of one, 
and $34,480 annually for a household composed of one parent and one child. Id. ¶ 51.  
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PPMI employs full-time physicians and part-time physicians, as well as physicians who 

are contracted through arrangements with teaching hospitals and universities. Id. ¶ 15. At its health 

centers, PPMI trains medical students, residents in obstetrics/gynecology (OB/GYN), family 

medicine residents, family medicine fellows, and OB/GYN fellows to provide abortion and other 

health care. Id. ¶ 9. 

By its terms, the Criminal Abortion Ban outlaws the abortions that PPMI provides. MCL 

750.14. PPMI faces possible felony criminal prosecution and licensure penalties for violating the 

Criminal Abortion Ban, as well as possible actions to enjoin operation of its licensed health centers. 

See MCL 750.14; MCL 333.20199(1); MCL 333.20165; MCL 333.20168(1); MCL 333.20177; 

see also MCL 750.10; MCL 333.20109, citing MCL 333.1106.  

PPMI intends to continue to provide abortions to people in Michigan as long as the 

Criminal Abortion Ban is enjoined. Wallett Aff ¶¶ 88, 91. If the Criminal Abortion Ban is enforced 

according to its terms, PPMI will be forced to stop providing abortions at its health centers in 

Michigan. Id. ¶¶ 3, 13, 73, 75, 88, 91. 

B.  Sarah Wallett, M.D., M.P.H., FACOG 

Dr. Wallett is a board-certified medical doctor specializing in OB/GYN and is licensed in 

Michigan. Id. ¶ 1. Since 2019, she has been the Chief Medical Officer of PPMI. Id. ¶ 9. Dr. Wallett 

is also an adjunct clinical assistant professor at the University of Michigan Medical School. Id. 

At PPMI, Dr. Wallett provides abortions to people from Michigan as well as people who 

travel to Michigan from other states. Id. ¶ 2. 

By its terms, the Criminal Abortion Ban outlaws the abortions that Dr. Wallett provides at 

PPMI. See MCL 750.14. Dr. Wallett thus faces possible felony criminal prosecution and potential 

licensure penalties for violating the Criminal Abortion Ban. See Wallett Aff ¶¶ 1, 3–4, 73, 75.  
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Dr. Wallett intends to continue to provide abortions to people in Michigan as long as the 

Criminal Abortion Ban is enjoined. Id. ¶¶ 88, 91. If the Criminal Abortion Ban is enforced 

according to its terms, Dr. Wallett will be forced to stop providing abortions in Michigan.  Id. ¶¶ 

3, 13, 73, 75, 88, 91. 

III. This Litigation 

In April 2022, Plaintiffs brought this lawsuit on behalf of themselves and their patients 

against the Michigan Attorney General in her official capacity, as the top law enforcement official 

in the state. See MCL 14.28–14.30; Const 1963, art 5, §§ 1, 3. On June 6, 2022, the Michigan 

House of Representatives and Michigan Senate (Intervenors) moved unopposed to intervene as 

defendants. The Court granted intervention on June 17, 2022. Plaintiffs now seek a declaratory 

judgment that the Criminal Abortion Ban is unconstitutional as a matter of Michigan law and seek 

a permanent injunction blocking the Ban’s enforcement based solely on the protections in the 

Michigan Constitution.  

Plaintiffs previously sought a preliminary injunction to preserve the status quo pending 

final resolution of their claims, supported by affidavit from Dr. Wallett detailing the impending 

irreparable harm that Planned Parenthood and its patients would suffer absent an injunction. This 

Court entered a preliminary injunction on May 17, 2022. The Court’s opinion explained that the 

Michigan Constitution applied “more expansively” and “in a manner more protective of civil 

liberties” than the federal constitution in certain circumstances. Op, pp 13–14. The Court 

recognized that it was not “constrained to adopt the United States’ Supreme Court’s analysis of 

the constitutionality of abortion under the United States Constitution but must instead focus its 

inquiry on the rights and guarantees conferred by our Constitution.” Op, p 15. The Court further 

concluded that the Michigan Constitution’s due-process right to bodily integrity extended to the 
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right to abortion: “If a woman’s right to bodily integrity is to have any real meaning, it must 

incorporate her right to make decisions about the health events most likely to change the course of 

her life: pregnancy and childbirth.” Op, pp 22–23. The Court therefore found “a substantial 

likelihood that [the Criminal Abortion Ban] violates the Due Process Clause of Michigan’s 

Constitution.” Op, pp 24–25. Weighing the other preliminary injunction factors, the Court 

concluded that preliminary injunctive relief was warranted so that the risk of prosecution under 

the Criminal Abortion Ban would not chill Plaintiffs’ provision of abortion in Michigan—a 

dramatic reduction in access which in turn would cause irreparable harm to Plaintiffs and their 

patients. Op, pp 25–26. 

The Court’s findings and conclusions in its preliminary injunction ruling should be made 

permanent. There is no genuine issue as to any material fact: the Criminal Abortion Ban makes it 

a felony to provide abortion under virtually all circumstances, MCL 750.14, and will therefore 

force Plaintiffs to stop providing abortion to their patients, Wallett Aff ¶¶ 2, 3, 13, 71, 73, 75, 88. 

As a matter of law, banning abortion violates the Michigan Constitution’s rights to bodily integrity, 

equal protection, liberty, and privacy, as well as the Elliott-Larsen Civil Rights Act. The Criminal 

Abortion Ban is also unconstitutionally vague. Plaintiffs accordingly move for summary 

disposition under MCR 2.116(C)(10) and ask the Court to enter a declaratory judgment and a 

permanent injunction against enforcement of the Criminal Abortion Ban and any other Michigan 

statute or regulation that prohibits abortion. 

 
     STATEMENT OF FACTS 

I. Facts Relating to Pregnancy 

The decision to become or remain pregnant is one of the most personal and consequential 

a person will make in their lifetime. Wallett Aff ¶ 41; see also id. ¶¶ 19–40. People experience 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

M
I 

C
ou

rt
 o

f 
C

la
im

s.



9 

their pregnancies in a range of different ways. Id. ¶ 20. While pregnancy can be a celebratory and 

joyful event for many, even an uncomplicated pregnancy challenges a person’s entire physiology. 

Id.; see also id. ¶¶ 23–28, 31–32, 39. Pregnancy can also be a period of physical and personal 

discomfort, id. ¶ 20; some pregnant people experience significant mental health challenges, id. ¶¶ 

20, 31, 39. 

A typical pregnancy generally lasts roughly 40 weeks LMP. Id. ¶ 23. Every pregnancy 

necessarily involves significant physical change. Id. ¶ 23.  

Pregnancy also carries significant medical risk. Id. ¶¶ 21–31. Women of color, and Black 

women in particular, face heightened risks of maternal mortality and pregnancy-related 

complications compared to non-Hispanic white women. Id. ¶ 22; see also id. ¶ 82. This disparity 

has been exacerbated in the past year. Id. Mental health conditions may emerge for the first time 

or recur during pregnancy or in the postpartum period. Id. ¶ 31. Pregnant people with a prior history 

of mental health conditions face a heightened risk of postpartum mental illness. Id. ¶ 13. Every 

pregnancy-related complication is more common among women having live births than among 

those having abortions. Id. ¶ 42. 

Separate from pregnancy, childbirth itself is a significant medical event. Id. ¶ 32; see also 

id. ¶ 42. Even a normal pregnancy can suddenly become life-threatening during labor and delivery. 

Id. ¶ 32. People who undergo labor and delivery can experience unexpected adverse events such 

as transfusion, perineal laceration, ruptured uterus, and unexpected hysterectomy. Id. ¶ 33. A 

substantial proportion of deliveries occurs by Cesarean section (C-section), an open abdominal 

surgery requiring hospitalization for at least a few days. See id. ¶ 34. While common, C-sections 

carry risks of hemorrhage, infection, and injury to internal organs. Id. ¶ 34.  

A woman’s risk of death associated with childbirth, specifically, is more than 12 times 
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higher than that associated with abortion, and the total risk of maternal mortality is 34 times higher 

than the risk of death associated with abortion. Id. ¶ 42.  

Pregnant people may also face an increased risk of intimate partner violence. Id. ¶ 38. 

Women who have experienced intimate partner violence and who give birth after being unable to 

access a desired abortion will, in many cases, face increased difficulty escaping that relationship. 

Id.; see also id. ¶ 53.  

Pregnancy, childbirth, and raising a child can have long-term impacts on a person’s 

financial security, particularly if they are already facing an array of economic hardships. Id. ¶¶ 37, 

80 & n 77, 81; see also id. ¶ 52. The financial burdens of pregnancy and childbirth weigh even 

more heavily on people without insurance, who are disproportionately people of color, and on 

people with unintended pregnancies, who may not have sufficient savings to cover pregnancy-

related expenses. Id. ¶ 37. Almost half of the pregnancies in the U.S. are unintended, and people 

of color and people with low incomes experience unintended pregnancy at a disproportionately 

higher rate, in large part due to systemic barriers to contraceptive access. Id. ¶ 37.  

Many people decide that adding a child to their family is well worth all of these risks and 

consequences. Id. ¶ 41. But if abortion becomes unavailable in Michigan, thousands of pregnant 

people in this state will be forced to assume those risks involuntarily. Id.; see also id. ¶¶ 76–77.   

II. Facts Relating to Abortion 

Abortion is one of the safest and most common medical services performed in the United 

States today. Id. ¶ 42. Indeed, legal abortion carries far fewer risks than childbirth. Id. ¶ 42; 

compare id. ¶¶ 19–41, with id. ¶¶ 43–58, 80–81.  
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Of the 29,669 induced abortions performed in Michigan in 2020, the Michigan Department 

of Health reports just seven immediate complications.3 The average three-year rate of immediate 

abortion complications between 2017 and 2019 was 3.5 per 10,000 induced abortions: just 

0.035%.4 

Approximately one in four women in this country will have an abortion by age forty-five. 

Id. ¶ 42. 

There are two general types of abortion: medication abortion and procedural abortion. Id. ¶ 

43. For medication abortion, patients take a regimen of two prescription drugs approved by the 

U.S. Food and Drug Administration (FDA). Id. ¶ 44. Together, the medications cause the 

pregnancy to pass in a process similar to miscarriage. Id. ¶ 44. This medication abortion regimen 

is widely used to terminate pregnancies through 11 weeks LMP. After 11 weeks LMP, only 

procedural abortion is generally available. Id. ¶ 45. 

For procedural abortion, a clinician uses instruments and/or medication to widen the 

patient’s cervical opening and to evacuate the contents of the uterus. Id. ¶ 46. Procedural abortion 

is a straightforward and brief procedure. Id. It is almost always performed in an outpatient setting 

and may at times involve local anesthesia or conscious sedation to make the patient more 

comfortable. Id. Although procedural abortion is sometimes referred to as “surgical abortion,” it 

is not what is commonly understood to be surgery, as it involves no incisions, no need for general 

anesthesia, and no need for a sterile field. Id.  

                                                           
3  Mich Dep’t of Health, Div for Vital Records & Health Stats, Table 22, Number, Percent 

and Rate of Reported Induced Abortions with Any Mention of Immediate Complication by Type of 
Immediate Complication, Michigan Occurrences, 2020 
<https://www.mdch.state.mi.us/osr/abortion/Tab_13.asp> (accessed April 4, 2022). 

4 Id. 
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Up to approximately 14 weeks LMP, procedural abortion relies on the aspiration technique. 

Id. ¶ 47. After that point, procedural abortion involves the dilation and evacuation technique. Id. 

Starting around 18 to 20 weeks LMP, an additional procedure may be performed to ensure that the 

patient’s cervix is adequately dilated for the procedural abortion. Id. This may occur on the same 

day as the abortion, or the day prior to the abortion. Id.  

There is no typical abortion patient, and pregnant people seek abortions for a variety of 

deeply personal reasons. Id. ¶¶ 49, 58; see also id. ¶¶ 52–57. In addition to cisgender women, 

gender-nonconforming people, transmasculine people, and trans men have abortions. Id. ¶ 49.   

Nearly 60% of abortion patients nationally already have at least one child. Id. ¶ 50. Some 

people have abortions because they conclude that it is not the right time in their lives to have a 

child or to add to their families. Id. ¶¶ 49–50. Some decide to have an abortion because they do 

not want children at all. Id. ¶ 49.  

Some people seek abortions because they are experiencing intimate partner violence and 

fear that carrying the pregnancy to term and giving birth would further tie them to their abusers. 

Id. ¶ 53. Some people seek abortions because the pregnancy is the result of rape. Id. ¶ 54.  

Some people decide to have an abortion because of an indication or diagnosis of a fetal 

medical condition, including diagnoses that mean after delivery the baby would never be healthy 

enough to go home. Id. ¶ 56. While some may decide to carry such a pregnancy through delivery, 

others may decide that they wish to terminate the pregnancy. Id.  

Some abortion patients experience pregnancy complications that lead them to end their 

pregnancies to preserve their own life or health.  Id. ¶ 57. 

The decision to terminate a pregnancy is often motivated by a combination of complex and 

interrelated factors that are intimately tied to the pregnant person’s identity and values, mental and 
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physical health, family circumstances, and resources and economic stability. Id. ¶ 58.  

 
STANDARD OF REVIEW 

Under MCR 2.116(C)(10), if “[e]xcept as to the amount of damages, there is no genuine 

issue as to any material fact, . . . the moving party is entitled to judgment or partial judgment as a 

matter of law.” In considering a motion brought under MCR 2.116(C)(10), a court considers 

affidavits, pleadings, depositions, admissions, and other evidence submitted by the parties. 

Summary disposition may be granted if the affidavits or other documentary evidence show there 

is no genuine issue with respect to any material facts. Smith v Globe Life Ins Co, 460 Mich 446, 

454–455; 597 NW2d 28 (1999). The moving party has the initial burden of supporting its position 

with documentary evidence. If met, the burden shifts to the opposing party to establish that a 

genuine issue of disputed fact exists. Barnard Mfg Co, Inc v Gates Performance Engg, Inc, 285 

Mich App 362, 363–364, 371–376; 775 NW2d 618 (2009). The non-moving party cannot simply 

rely on allegations or denials in the pleadings, but must go beyond the pleadings to set forth specific 

facts showing the existence of a genuine issue of material fact. Smith, 460 Mich at 455. 

Additionally, permanent injunctive relief is warranted when “justice requires it,” “there is 

no adequate remedy at law,” and “there exists a real and imminent danger of irreparable injury.” 

Higgins Lake Property Owners Ass’n v Gerrish Twp, 255 Mich App 83, 106; 662 NW2d 387 

(2003), quoting Head v Phillips Camper Sales & Rental, Inc, 234 Mich App 94, 110; 593 NW2d 

595 (1999). The court further considers: “(a) the nature of the interest to be protected, (b) the 

relative adequacy to the plaintiff of injunction and of other remedies, (c) any unreasonable delay 

by the plaintiff in bringing suit, (d) any related misconduct on the part of the plaintiff, (e) the 

relative hardship likely to result to defendant if an injunction is granted and to plaintiff if it is 

denied, (f) the interests of third persons and of the public, and (g) the practicability of framing and 
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enforcing the order or judgment.” Kernan v Homestead Dev Co, 232 Mich App 503, 514; 591 

NW2d 369 (1998).  

 
ARGUMENT 

As a matter of law, banning abortion violates the Michigan Constitution’s rights to bodily 

integrity, equal protection, liberty, and privacy, as well as ELCRA. Accordingly, the only material 

factual issue in this case is whether the Criminal Abortion Ban will prevent people from accessing 

abortion in Michigan if the statute is not enjoined. There can be no real dispute that it would. 

Further, Plaintiffs’ claim that the Criminal Abortion Ban is unconstitutionally vague is likewise 

based on the language and judicial constructions of the statute; no factual disputes are material to 

this claim. The Court should therefore grant summary disposition under MCR 2.116(C)(10) and 

enter a declaratory judgment and permanent injunction. 

I. THE CRIMINAL ABORTION BAN IS UNCONSTITUTIONAL AS A MATTER 
OF LAW 

 
Multiple provisions of the Michigan Constitution prohibit the state from banning abortion. 

No factual inquiry is needed to support this conclusion as a matter of law, so it is appropriately 

resolved by summary disposition under MCR 2.116(C)(10). 

As a threshold matter, since Michigan’s Constitution stands independent of the federal 

constitution, Michigan courts are not bound by the contours of federal constitutional doctrine in 

applying any given state constitutional guarantee. See Glover v Mich Parole Bd, 460 Mich 511, 

522; 596 NW2d 598 (1999); Bauserman v Unemployment Ins Agency, 503 Mich 169, 185 n 12; 

931 NW2d 539 (2019); Gilmore v Parole Bd, 247 Mich App 205, 222; 635 NW2d 345 (2001); 

Sitz v Dep’t of State Police, 443 Mich 744, 761–762; 506 NW2d 209 (1993). Michigan courts are 

“free to find that an individual has greater rights under a Michigan constitutional provision than 
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under its federal counterpart when compelling reasons to do so exist,” Glover, 460 Mich at 522, 

“even where the language is identical,” People v Goldston, 470 Mich 523, 534; 682 NW2d 479 

(2004). Further, “‘compelling reason’ should not be understood as establishing a conclusive 

presumption artificially linking state constitutional interpretation to federal law.” Sitz, 443 Mich 

at 758. As the Court explained in Sitz:  

[T]he courts of this state should reject unprincipled creation of state 
constitutional rights that exceed their federal counterparts. On the 
other hand, our courts are not obligated to accept what we deem to 
be a major contraction of citizen protections under our constitution 
simply because the United States Supreme Court has chosen to do 
so. We are obligated to interpret our own organic instrument of 
government. [Id. at 763 (emphasis added).] 

 
This Court is now faced with just such a scenario. The United States Supreme Court has 

just now, and for the first time in modern history, completely eviscerated a constitutional right 

previously recognized as fundamental under our federal constitution— a “major contraction of 

citizen protections” under the Due Process Clause of the Fourteenth Amendment, Sitz, 443 Mich 

at 763. The courts of this state are thus now “obligated to interpret” Michigan’s constitution as an 

independent source of its citizens’ rights. Id. As described below, the Criminal Abortion Ban 

violates multiple rights independently guaranteed by the Michigan Constitution, and should be 

declared unconstitutional. 

A. The Criminal Abortion Ban Violates the Michigan Constitution’s Right to 
Bodily Integrity 

As the Court explained in its preliminary-injunction opinion, the Michigan Constitution’s 

due process right to bodily integrity includes a person’s “right to make decisions about the health 

events most likely to change the course of her life: pregnancy and childbirth.” Op, p 23. The 

Criminal Abortion Ban strips people of their bodily integrity by forcing them to remain pregnant 

against their will. It is therefore unconstitutional as a matter of law. 
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1. The Michigan Right to Bodily Integrity Stands Independent of the Federal Right. 

Michigan courts have recognized that substantive rights under the Michigan Constitution’s 

Due Process Clause, Const 1963, art 1, § 17, share roots with—but stand independent of—the 

substantive due process rights protected under the federal constitution. See AFT Mich v Michigan, 

497 Mich 197, 245; 866 NW2d 782 (2015) (recognizing that the Michigan Due Process Clause 

“may, in particular circumstances, afford protections greater than or distinct from those offered by 

[the federal Due Process Clause]”); Delta Charter Twp v Dinolfo, 419 Mich 253, 276 n 7; 351 

NW2d 831 (1984) (basing its decision “solely” on the Michigan Due Process Clause even though 

“standards under the Michigan Constitution have been largely influenced by decisions of the 

United States Supreme Court”); Mays v Governor, 506 Mich 157, 217; 954 NW2d 139 (2020) 

(MCCORMACK, C.J., concurring) (“[W]e are separate sovereigns. We decide the meaning of the 

Michigan Constitution and do not take our cue from any other court, including the highest Court 

in the land.”). 

The essence of the substantive due-process right to bodily integrity is a protection against 

nonconsensual bodily intrusions. Id. at 192–195 (opinion of the Court). In Mays, a case arising 

from the Flint water crisis, the Court of Appeals held that the plaintiffs had adequately pled a 

violation of the right to bodily integrity under the Michigan Constitution where they alleged that 

the state defendants’ decision to switch Flint’s water source to the Flint River caused “an 

egregious, nonconsensual entry into the body . . . . ” Mays v Snyder, 323 Mich App 1, 60; 916 

NW2d 227 (2018), quoting Rogers v City of Little Rock, Ark, 152 F3d 790, 797 (CA 8, 1998). The 

Supreme Court affirmed by equal division the Court of Appeals’ decision recognizing a claim 

under the state constitution’s due process right to bodily integrity. Mays, 506 Mich at 192–195. 
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Concurring in the Supreme Court’s decision in Mays, Justice Bernstein explained that the 

Michigan right to bodily integrity has independent origins specific to this state: “common notions 

of liberty in this state are so inextricably intertwined with physical freedom and freedom from 

state incursions into the body that Michigan’s Due Process Clause plainly encompasses a right to 

bodily integrity.” 506 Mich at 212–213 (BERNSTEIN, J., concurring) (emphasis added). As the 

Court of Appeals recognized in In re Rosebush, 195 Mich App 675, 680; 491 NW2d 633 (1992), 

“Michigan recognizes and adheres to the common-law right to be free from nonconsensual 

physical invasions and the corollary doctrine of informed consent.” See also In re Martin, 200 

Mich App 703, 710–711; 504 NW2d 917 (1993). This common-law doctrine predates the adoption 

of Michigan’s 1963 Constitution. E.g., Schloendorff v Society of NY Hosp, 211 NY 125, 129–130; 

105 NE 92 (1914) (“Every human being of adult years and sound mind has a right to determine 

what shall be done with his own body.”), abrogated on other grounds by Bing v Thunig, 2 NY2d 

656 (1957). And as this Court recognized in its preliminary-injunction opinion, federal bodily-

integrity cases in fact draw support from “notions of liberty” advanced most prominently by 

Michigan Supreme Court Justice Thomas M. Cooley in 1879. Op, pp 17–18. 

As with other constitutional rights, Michigan courts have not hesitated to stake out 

constitutional ground under the Due Process Clause of the Michigan Constitution separate and 

distinct from the due process rights protected by the United States Constitution, even though the 

legal standards governing the two provisions may overlap. In Delta Charter Twp v Dinolfo, 419 

Mich at 267–278 & n 7, for example, the Michigan Supreme Court held that an ordinance limiting 

the number of unrelated individuals who may occupy a single-family dwelling violated the Due 

Process Clause of the Michigan Constitution even though United States Supreme Court precedent 

compelled the Court to conclude that the ordinance did not violate the Due Process Clause of the 
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Fourteenth Amendment. Similarly, in People v Victor, 287 Mich 506; 283 NW 666 (1939), the 

Michigan Supreme Court “found a statute prohibiting the giving away of drinking glasses at gas 

stations to be . . . in violation of the Due Process Clause of the Michigan Constitution, despite that 

. . . the United States Supreme Court had upheld a similar law” against a federal due-process 

challenge. Dinolfo, 419 Mich at 276 n 7. As the Court explained in Dinolfo, even though the due-

process standard under the Michigan Constitution “has its roots in federal constitutional law,” 

“[w]e did not there and we do not now hesitate to reach a conclusion different from that reached 

by the United States Supreme Court when it is warranted.” Id.  

Accordingly, Michigan courts are not constrained by federal court interpretations, 

including any part of Dobbs, in determining whether Michigan laws violate the Michigan right to 

bodily integrity.  

2. The Michigan Right to Bodily Integrity Protects the Right to Abortion. 

While the Michigan Supreme Court has yet to address the state due-process right to bodily 

integrity in the context of abortion, the bodily-integrity right to abortion is a traditionally protected 

interest such that it warrants recognition. See Phillips v Mirac, Inc, 470 Mich 415, 434; 685 NW2d 

174 (2004) (a fundamental right affects “an interest traditionally protected by our society”); see 

also People v Kevorkian, 447 Mich 436, 477; 527 NW2d 714 (1994) (in a federal constitutional 

challenge, articulating that a right exists when it arises from “a rational evolution of tradition” such 

that its recognition does not constitute “a radical departure from historical precepts”). As explained 

above, the common-law doctrine of informed consent in medical decision-making has long been 

recognized in Michigan, and the right to determine whether to remain pregnant and to undergo 

labor and delivery is “a rational evolution” of this principle. In re Rosebush, 195 Mich App 675, 

680. This Court has properly recognized that “the link between the right to bodily integrity and the 
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decision whether to bear a child is an obvious one,” noting that “[f]orced pregnancy, and the 

concomitant compulsion to endure medical and psychological risks accompanying it, contravene 

the right to make autonomous medical decisions.” Op, pp 21, 22. 

Other states that have addressed this issue have also recognized a state constitutional right 

to bodily integrity that encompasses abortion and derives from the common-law doctrine of 

informed consent. In Moe v Secretary of Administration & Finance, 382 Mass 629, 648–649; 417 

NE2d 387 (1981), the Supreme Judicial Court of Massachusetts recognized that the state 

constitutional “right to make the abortion decision privately” was “but one aspect of a far broader 

constitutional guarantee” related to, among other things, the “strong interest in being free from 

nonconsensual invasion of . . . bodily integrity . . . .” (Citation omitted.) Similarly, in Hodes & 

Nauser, MDs, PA v Schmidt, 309 Kan 610; 440 P3d 461 (2019) (per curiam), the Supreme Court 

of Kansas held that a state law banning the most common method of second-trimester abortion 

was likely to violate the state constitutional right to bodily integrity because it required people 

seeking abortions at that stage of pregnancy to undergo riskier and more invasive procedures 

instead, id. at 616–618, 646–650, 678. Moreover, the bodily-integrity right to abortion under the 

Michigan Constitution is “an interest traditionally protected by our society,” Phillips, 470 Mich at 

434, and is certainly not “a radical departure from historical precepts,” Kevorkian, 447 Mich at 

477. The Criminal Abortion Ban’s legislative history reveals a historical allowance for abortion at 

least before viability, and after viability where necessary to preserve the patient’s life or health. 

Under common law, it was not a crime to terminate a pregnancy prior to “quickening,” which was 

a stand-in for viability. People v Nixon, 42 Mich App 332, 335; 201 NW2d 635 (1972), remanded 
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389 Mich 809 (1973), on remand 50 Mich App 38 (1973).5 As historian James Mohr recounts, the 

Michigan State Board of Health received the following testimony in 1876, which Mohr 

characterizes as representative: “There is very generally current among the people the notion that 

before a pregnant woman ‘quickens,’ i.e. before the fourth month of pregnancy, there is no real 

life in the fetus, or at least that it is not a ‘living soul,’ and to destroy it is no real crime.” Mohr, 

Abortion in America: The Origins and Evolution of National Policy, 1800–1900 (New York: 

Oxford University Press, 1978), p 73.  

Mid-nineteenth century versions of the Criminal Abortion Ban further demonstrate that the 

Legislature’s criminalization of abortion as a felony began only after “quickening,” see Nixon, 42 

Mich App at 335–336 & nn 5–7, citing & quoting 1846 RS, ch 153, §§ 32–34, and reflect a 

recognition that before quickening a woman retained a right to make choices regarding her 

pregnancy, and statutes regulating abortions arose out of a desire to protect women from unsafe 

methods of terminating pregnancies, id. at 335–337 (“If the purpose of the statute was not to protect 

the fetus, what then was its intended purpose? The obvious purpose was to protect the pregnant 

woman.”). 

However, in 1972 the Court of Appeals recognized that, “medical science has probably 

advanced more in one generation than in the previous one hundred years or more. Legal philosophy 

and precedent have moved in response to scientific and popular knowledge.” Nixon, 42 Mich App 

at 338–339, quoting Womack v Buchhorn, 384 Mich 718, 720; 187 NW2d 218 (1971). In light of 

the fact that modern abortion was now safer than childbirth, the Court of Appeals found that the 

                                                           
5 Quickening was defined as the point in pregnancy when the pregnant person could first sense 

fetal movement, generally recognized as occurring in the fourth or fifth month of pregnancy. 
Nixon, 42 Mich App at 335 n 3, citing Stedman’s Medical Dictionary (21st ed), p 1340. The Court 
of Appeals has construed “quick child” to mean “a viable child in the womb of its mother.” Larkin 
v Cahalan, 389 Mich 533, 541; 208 NW2d 176 (1973). 
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Criminal Abortion Ban not only failed to advance an interest in “the health and safety of the 

woman,” but “it has become counter-productive.” Id. at 340.  

The following year, the United States Supreme Court in Roe recognized the federal right 

to abortion and the Michigan Supreme Court in Bricker construed the Criminal Abortion Ban 

consistent with federal rulings to allow abortions before viability, and after viability where 

necessary to preserve the patient’s life or health. Meanwhile, in Larkin v Cahalan, 389 Mich 533; 

208 NW2d 176 (1973), the Michigan Supreme Court construed the Criminal Abortion Ban’s 

companion statute MCL 750.323—criminalizing as manslaughter the provision of abortion to a 

“woman pregnant with a quick child”—to apply only after viability, reasoning that a “child” in 

this context referred to a fetus “so far developed and matured as to be capable of surviving the 

trauma of birth with the aid of the usual medical care and facilities available in the community,” 

Larkin, 389 Mich at 541–542. For the nearly fifty years since Nixon, Roe, Bricker, and Larkin, 

people in Michigan have relied upon access to safe, legal abortion before viability, and after 

viability to preserve the patient’s life or health. See also Wallett Aff ¶¶ 3–4, 11–13, 71. 

This history demonstrates that a right to bodily integrity, protecting the right to abortion 

before viability and after viability to preserve the patient’s life or health, is one that “arises from a 

rational evolution of tradition.” Kevorkian, 447 Mich at 477. Recognizing this right in the context 

of abortion would not require “a radical departure from historical precepts.” Id. Indeed, history 

compels it. As this Court concluded in its preliminary-injunction opinion, “after nearly fifty years 

of legal abortion in Michigan, there can be no doubt but that the right of personal autonomy and 

bodily integrity enjoyed by our citizens includes the right of a woman, in consultation with her 

physician, to terminate a pregnancy.” Op, p 24. 
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3. The Criminal Abortion Ban Violates the Michigan Right to Bodily Integrity 
Because it is Not Narrowly Tailored to Promote a Compelling Government Interest. 

Forcing someone to remain pregnant against their will is a fundamental violation of their 

right to “to the possession and control of [one’s] own person.” See Mays, 506 Mich at 212 

(BERNSTEIN, J., concurring), quoting Union Pac R Co v Botsford, 141 US 250, 251; 11 S Ct 1000; 

35 L Ed 734 (1891). Specifically, the Criminal Abortion Ban infringes the Michigan Constitution’s 

protection against bodily integrity by preventing people from exercising autonomy over their 

bodies and their lives, and by forcing pregnant people to endure labor and delivery, face increased 

medical risk, and risk more invasive medical interventions without their consent. Because the Ban 

infringes this fundamental constitutional right, strict scrutiny applies. The Ban is not narrowly 

tailored to promote a compelling government interest, so it violates the right to bodily integrity. 

For a host of reasons, the decision to become or remain pregnant is one of the most personal 

and consequential a person will make in their lifetime. See Wallett Aff ¶¶  19–41. By preventing 

people in Michigan from ending their pregnancies, the Criminal Abortion Ban forces them to 

submit to nearly ten months of dramatic physical transformation, implicating the most personal 

aspects of their lives and identities, without their consent. See id. ¶¶  19–4. The Criminal Abortion 

Ban therefore implicates the right to bodily integrity. 

The Criminal Abortion Ban also implicates the right to bodily integrity by forcing pregnant 

people to endure increased physical risk, including an increased risk of death, and more invasive 

medical interventions such as delivery by C-section. Wallett Aff ¶¶ 21–34, 42. These very risks 

and interventions were recognized by the Kansas Supreme Court as likely to violate that state’s 

constitutional right to bodily integrity. Hodes & Nauser, 309 Kan at 616–618, 646–650, 678. 

Because the Criminal Abortion Ban infringes on the right to bodily integrity, it can be 

justified only if it is narrowly tailored to promote a compelling government interest. Doe v Dep’t 
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of Social Servs, 439 Mich 650, 662; 487 NW2d 166 (1992); cf. Guertin v Michigan, 912 F3d 907, 

919 (CA 6, 2019) (“[I]ndividuals possess a constitutional right to be free from forcible intrusions 

on their bodies against their will, absent a compelling state interest.” (citation omitted)). The Ban 

plainly fails the demanding strict-scrutiny standard. 

Assuming that the Criminal Abortion Ban’s purported purpose—to protect against unsafe 

abortions, Nixon, 42 Mich App at 337–339—is a compelling one, it is far from narrowly tailored 

to advance that interest. The Criminal Abortion Ban has already been found not to advance the 

law’s actual purpose of protecting the health and safety of pregnant people in Michigan. See id. at 

337–339. To the contrary, the Ban exposes pregnant people to an increased risk of illness, serious 

bodily injury, and death, thus rendering it “counter-productive.” Id. at 340; Wallett Aff ¶¶ 21–34, 

42. Accordingly, regardless whether the state’s interest is deemed “compelling,” “important,” or 

“legitimate,” it cannot categorically justify this profound physical intrusion of forced pregnancy 

and childbirth. 

B. The Criminal Abortion Ban Violates Equal Protection Guarantees Under the 
Michigan Constitution 

The Criminal Abortion Ban also violates the Michigan Constitution’s Equal Protection 

Clause, Const 1963, art 1, § 2. First, the Ban treats two similarly situated classes—pregnant people 

who seek to carry their pregnancies to term and pregnant people who seek to have abortions—

differently without adequate justification, and, as to the latter class, infringes the fundamental right 

to bodily integrity under the Michigan Constitution. Second, the Ban is a sex-based classification 

that enforces antiquated and overbroad generalizations about women and requires women to 

undertake greater risks than men to their health and financial stability, and constrains their ability 

to exercise personal autonomy over their future. 
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“When reviewing the validity of state legislation or other official action that is challenged 

as denying equal protection, the threshold inquiry is whether [a] plaintiff was treated differently 

from a similarly situated entity.” Shepherd Montessori Ctr Milan v Ann Arbor Charter Twp, 486 

Mich 311, 318; 783 NW2d 695 (2010). Then, if the difference in treatment infringes on a 

fundamental right or is based on a suspect classification, it is subject to heightened scrutiny. Id. at 

319. Although Michigan courts deciding equal protection cases have employed a mode of analysis 

“similar” to that of the United States Supreme Court, Doe, 439 Mich at 662, “a state court is 

entirely free to read its own State’s constitution more broadly than [the United States Supreme 

Court] reads the Federal Constitution, or to . . . favor . . . a different [mode of] analysis of its 

corresponding constitutional guarantee,” City of Mesquite v Aladdin’s Castle, Inc, 455 US 283, 

293; 102 S Ct 1070; 71 L Ed 2d 152 (1982).  

Here, the Criminal Abortion Ban both infringes on a fundamental right and is based on a 

suspect classification, and is unconstitutional on both grounds.  

1. The Criminal Abortion Ban Violates the Michigan Right to Equal Protection 
Because it Denies Pregnant People their Fundamental Right to Bodily Integrity,  
Liberty, and Privacy. 

 
First, the Ban infringes on the exercise of a pregnant person’s right to decide whether to 

remain pregnant, which is a component of their fundamental rights to bodily integrity, liberty, and 

privacy. The Ban treats differently two classes of similarly situated people exercising those 

fundamental rights: pregnant people who seek to terminate their pregnancy, and those who seek to 

continue their pregnancy to childbirth. Under the Ban, pregnant people who choose childbirth can 

more fully and without comparable government restriction exercise their rights to liberty, privacy, 

and bodily integrity, by making highly personal decisions about their bodies, while those who seek 
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to terminate their pregnancies are in almost all instances unable to do so. See MCL 750.14. The 

two groups are similarly situated but treated differently. 

Where, as here, legislation that treats similarly situated people differently infringes on a 

fundamental right, the court must employ strict scrutiny. Doe, 439 Mich at 662. When strict 

scrutiny is the test, it is the state’s burden to establish that “the classification drawn is narrowly 

tailored to serve a compelling governmental interest.” Shepherd Montessori Ctr, 486 Mich at 319. 

Assuming that the Criminal Abortion Ban’s purported purpose—to protect against unsafe 

abortions, Nixon, 42 Mich App at 337–339—is a compelling one, it is far from narrowly tailored 

to advance that interest. Abortions provided by licensed clinicians are highly safe, and are in fact 

safer than giving birth. See Wallett Aff ¶ 42. Not only does the Ban fail to advance an interest in 

“the health and safety of the woman,” but “it has become counter-productive.” Nixon, 42 Mich 

App at 340. By forcing people who do not wish to be pregnant to remain so and endure labor and 

delivery, the Ban exposes them to more medical risk than abortion. See Wallett Aff ¶¶ 21–34.   

In sum, justifications rooted in protecting the health and safety of those who become 

pregnant fail to stand up to constitutional scrutiny given how safe and common abortion is. See 

supra pp 9-10, 20-21. Thus, the Criminal Abortion Ban fails strict scrutiny because it is not 

necessary to further a compelling state interest and is not “precisely tailored” to that end. Doe, 439 

Mich at 662. 

2. The Criminal Abortion Ban is a Sex-Based Classification that Denies Women Equal 
Protection of the Laws.  

 
Second, the Criminal Abortion Ban relies on a suspect classification because it is sex-

based. On its face the Ban applies only to women, and in operation it enforces the archaic, sex-

based stereotype that the biological capacity for pregnancy should determine the course of a 

person’s life. Such sex-based classification schemes are subject to heightened scrutiny. Dep’t of 
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Civil Rights ex rel Forton v Waterford Twp Dep’t of Parks & Rec, 425 Mich 173; 387 NW2d 821 

(1986). 

The Criminal Abortion Ban creates sex-based classifications in its text by specifically and 

repeatedly singling out the “pregnant woman” and “such woman.” MCL 750.14 (emphasis added). 

By its terms, the Ban deprives women, and not men, of the ability to make choices about whether 

or not to have children. Pregnancy-based classifications are sex-based classifications under 

Michigan law because they are justified by reference to physical differences between men and 

women. Mich Dep’t of Civil Rights ex rel Jones v Mich Dep’t of Civil Serv, 101 Mich App 295, 

304; 301 NW2d 12 (1980). In relying on these physical differences to justify differential treatment, 

such classifications codify sex-based stereotypes “that reflect[] ‘old notions and archaic and 

overbroad’ generalizations about the roles and relative abilities of men and women.” Heckler v 

Mathews, 465 US 728, 745; 104 S Ct 1387; 79 L Ed 2d 646 (1984), quoting Califano v Goldfarb, 

430 US 199, 211; 97 S Ct 1021; 51 L Ed 2d 270 (1977) (plurality opinion). Under Michigan law, 

these distinctions “work[] to deny women valuable rights solely on account of their sex.” Jones, 

101 Mich App at 304. Distinctions drawn on the basis of pregnancy, therefore, are suspect 

classifications under the Michigan Constitution. 

The Criminal Abortion Ban also evidences discriminatory intent by enforcing sex-based 

stereotypes that, even if commonplace decades ago, are now obsolete and recognized as harmful 

and degrading. Principal among these stereotypes was the idea that “the female [was] destined 

solely for the home and the rearing of the family, and only the male for the marketplace and the 

world of ideas.” Stanton v Stanton, 421 US 7, 14–15; 95 S Ct 1373; 43 L Ed 2d 688 (1975); see 

also City of Cleburne, Tex v Cleburne Living Ctr, 473 US 432, 441; 105 S Ct 3249; 87 L Ed 2d 

313 (1985). The Ban originated during the nineteenth century, see 1846 RS, ch 153, §§ 32–34, 
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amid a national campaign against women who sought control of their reproductive life, see 

Abortion in America, supra, pp 128–129. “The antiabortion campaign repeatedly insisted that 

women’s reproductive conduct demanded regulation . . . .” Siegel, Reasoning from the Body: A 

Historical Perspective on Abortion Regulation and Questions of Equal Protection, 44 Stan L Rev 

261, 300 (1992). Leading advocates of criminalizing abortion defined abortion as “a female crime” 

and a breach of marital duty, and accused women who sought abortion of being “lazy,” going 

against the maternal instinct, and “avoid[ing] the labor of caring for and rearing children.” Id. at 

300–303, quoting Gardner, Physical Decline of American Women, reprinted in Gardner, Conjugal 

Sins Against the Law of Life and Health (New York: J.S. Redfield, 1870), pp 199, 230 (“Is it not 

arrant laziness, sheer, craven, culpable cowardice, which is at the bottom of this base act? . . . . 

Have you the right to choose an indolent, selfish life, neglecting the work God has appointed you 

to perform?”). It was amid this national sentiment that New York passed one of the first laws 

criminalizing abortion. The New York law was motivated by both “[d]istress over falling 

birthrates” and the view that “[w]omen had to be saved from themselves.” Abortion in America, 

pp 128, 129. A year later, Michigan passed MCL 750.14’s predecessor statutes, which closely 

tracked the language of the New York statute. 1846 RS, ch 153, § 34; Abortion in America, pp 

129–130. 

Such antiquated notions “may not be used, as they once were, to create or perpetuate the 

legal, social, and economic inferiority of women.” United States v Virginia, 518 US 515, 533–534; 

116 S Ct 2264; 135 L Ed 2d 735 (1996). United States v Virginia cited with disapproval Goesaert 

v Cleary, 335 US 464, 467; 69 S Ct 198; 93 L Ed 163 (1948), in which a 1945 Michigan statute 

prohibiting most women from obtaining bartender licenses was upheld, id. at 465, 467. By forcing 

women to carry pregnancies to term because of their sex, the Criminal Abortion Ban attempts to 
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conscript them to “the home and the rearing of the family,” Stanton, 421 US at 14, despite the 

greater risks to their physical and mental health,6 financial stability,7 and ability to seek out life 

opportunities8 that result, see supra pp 9-10, and which are more than what is expected of and 

endured by men. In this way, the Criminal Abortion Ban perpetuates the subordination of women. 

Where legislation creates a classification based on sex or gender, it is reviewed under the 

“intermediate” or “heightened scrutiny” test and fails constitutional muster unless it is substantially 

related to an important government interest. People v Idziak, 484 Mich 549, 570–571; 773 NW2d 

616 (2009). Heightened scrutiny requires an “exceedingly persuasive” justification, Communities 

for Equity v Mich High Sch Athletic Ass’n, 459 F3d 676, 692–693 (CA 6, 2006), quoting Virginia, 

518 US at 531, and “must not rely on overbroad generalizations about the different talents, 

capacities, or preferences of males and females,” Virginia, 518 US at 533.  

As discussed previously, the State cannot meet that bar. The State’s proffered justification 

of protecting women from unsafe abortions, see Nixon, 42 Mich App at 337–339, not only lacks a 

                                                           
6 Wallet Aff ¶¶ 22–34, 38–39; Raymond & Grimes, The Comparative Safety of Legal Induced 

Abortion and Childbirth in the United States, 119 Obstetrics & Gynecology 215 (2012) 
(concluding that the risk of death associated with childbirth is approximately 14 times higher than 
with abortion). 

7 Wallett Aff ¶¶ 35–37, 40–41; Advancing New Standards in Reproductive Health, Factsheet: 
The Harms of Denying a Woman a Wanted Abortion (April 22, 2020), available at 
<https://www.ansirh.org/research/sheet/harms-denying-woman-wanted-abortion> (reporting on 
study finding that women who were turned away from abortion and went on to give birth 
“experienced an increase in household poverty lasting at least four years relative to those who 
received an abortion,” “were more likely to not have enough money to cover basic living expenses 
like food, housing and transportation,” and “lowered a woman’s credit score, increased a woman’s 
amount of debt and increased the number of their negative public financial records, such as 
bankruptcies and evictions”); Biggs et al, Understanding Why Women Seek Abortions in the US, 
13 BMC Women’s Health 29 (2013) (finding the reasons women seek abortion are complex and 
interrelated, with the predominant themes including financial reasons (40%), timing (36%), partner 
related reasons (31%), and the need to focus on other children (29%)). 

8 Wallet Aff ¶¶ 22–41, 80–81.  
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basis in fact, see supra pp 9-10, 25, but it is also paternalistic—it relies on “overbroad 

generalizations” about the capacity of women to make their own medical decisions in consultation 

with trusted health care providers. These paternalistic justifications were commonplace at the time 

the Ban’s predecessor statutes were passed. A leading physician in the campaign to ban abortion, 

Dr. Horatio Storer, argued that because childbearing is the “end for which [women] are 

psychologically constituted and for which they are destined by nature,” termination of pregnancy 

was “disastrous to a woman’s mental, moral, and physical well-being.” See Storer, Why Not? A 

Book for Every Woman, 75–76 (Boston: Lee & Shepard, 1866). Physicians claimed that abortion 

would “insidiously undermine[]” women’s reproductive organs, and “permanently incapacitate[] 

[women] for conception,” id. at 50, and that a woman who has an abortion “destroys her health … 

[and] sooner or later comes upon the hands of the physician suffering with uterine disease,” Phelps, 

Criminal Abortion: Read Before the Calhoun County Medical Society, 1 Detroit Lancet 725, 728 

(1878). Justifications for anti-abortion legislation based on protecting women’s health are overtly 

and invariably based on sex stereotypes. See Brief of Equal Protection Constitutional Law Scholars 

Serena Mayeri, Melissa Murray, and Reva Siegel as Amici Curiae in Support of Respondents, pp 

14–16, Dobbs v Jackson Women’s Health Org, (US, September 20, 2021) (Docket No. 19-1392). 

For that reason, and because the Criminal Abortion Ban directly undermines rather than supports 

the State’s purported interest in protecting women’s health, see supra pp 9-10, 25, it cannot be 

substantially related to furthering that interest and cannot survive heightened scrutiny under the 

Equal Protection Clause of the Michigan Constitution.  

C. The Criminal Abortion Ban Violates ELCRA 

Michigan’s Criminal Abortion Ban violates ELCRA because it deprives women of “the 

full and equal enjoyment” of public services and accommodations, as well as their ability to 
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exercise their constitutional rights. MCL 37.2302(a). The Supreme Court has recognized that 

ELCRA: (1) “enlarge[s] the scope of civil rights” to include protection from discrimination on the 

basis of sex in public accommodations, housing, education, and employment, Dep’t of Civil Rights 

ex rel Forton, 425 Mich at 186; and (2) also protects against “state action violations that amount 

to constitutional deprivation” in public services, id. Both of these components are violated here.   

         First, the Criminal Abortion Ban, by forcing women to remain pregnant without their 

consent, will cause them to be deprived of their civil rights in public accommodations, housing, 

education, and employment because of their sex. As discussed above, the Criminal Abortion Ban 

enforces a sex stereotype that women are meant to produce and raise children rather than take full 

advantage of opportunities in education and employment. See supra pp 25-29. Enforcing the 

statute as written would make abortion virtually unavailable and thereby reduce women’s access 

to education.9 Similarly, forcing women to carry pregnancies to term limits their access to equal 

employment opportunities because pregnancy and childrearing significantly impact a woman’s 

wage potential and career trajectory.10 These denials of equal access violate ELCRA. Cf Clarke v 

K Mart Corp, 197 Mich App 541, 545; 495 NW2d 820 (1992).  

                                                           
9 See Jones, At a Crossroads: The Impact of Abortion Access on Future Economic Outcomes, 

Am Univ Working Paper, pp 14–15 (2021) (finding that “access to abortion from age 15 to 23 
increases years of education by 0.80 (6%), increases the probability of entering college by 0.21 
(41%) and increases the probability of completing college by 0.18 (72%)”); see also Wallett Aff 
¶¶ 49, 52. 

10 See Foster et al., Socioeconomic Outcomes of Women Who Receive and Women Who Are 
Denied Wanted Abortions in the United States, 108 Am J Pub Health 407, 409 (2018) (finding 
unemployment rates significantly higher among group forced to carry a pregnancy to term at six 
months after abortion was sought); see also Wallett Aff ¶¶ 49, 80–81; Jones, supra note 9, at 16 
(“[A]bortion access increases a woman’s earnings later in life by $11,000 to $15,000/year as 
measured in 2018 USD, about a 37% increase, and increases family income by $6,000 to 
$10,000/year, a 10% increase.”); Malik et al, America’s Childcare Deserts in 2018, Ctr for Am 
Progress (December 6, 2018) <https://www.americanprogress.org/issues/early-childhood/reports/ 
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Second, because state action enforcing the law is a public service under ELCRA, see 

Forton, 425 Mich at 188, enforcement of the Criminal Abortion Ban will also violate ELCRA by 

discriminating against women because of their sex. The Attorney General’s office performs a 

public service as a public agency of the State of Michigan. See MCL 37.2301(b). Indeed, services 

engaged in by government actors, including law enforcement, have long been identified as a public 

service under ELCRA. See, e.g., Reed v Detroit, __ F Supp __; 2021 WL 3087987, slip op at *2 

(ED Mich, July 22, 2021) (Docket No. 2:20-CV-11960) (law enforcement); Does 11–18 v Dep’t 

of Corrections, 323 Mich App 479, 485; 917 NW2d 730 (2018) (prisons). By enforcing the 

Criminal Abortion Ban, the state would be performing a public service that discriminates against 

women by depriving women of the full and equal privileges of their constitutional rights under the 

Michigan Constitution.  

Accordingly, in addition to the Criminal Abortion Ban violating the Michigan Constitution 

directly, enforcing the Ban would violate ELCRA. 

D. The Criminal Abortion Ban Violates the Retained Rights Clause of the 
Michigan Constitution 

 The Michigan Constitution’s Retained Rights Clause, Const 1963, art 1, § 23, which 

provides that “[t]he enumeration in this constitution of certain rights shall not be construed to deny 

or disparage others retained by the people,” also establishes a fundamental right to abortion. 

 The Retained Rights Clause was added during the 1961-62 Constitutional Convention. 1 

Official Record, Constitutional Convention, 1961-62, pp 466, 470. Its purpose was explicit: “The 

language recognizes that no bill of rights can ever enumerate or guarantee all the rights of the 

people and that liberty under law is an ever growing and ever changing conception of a living 

                                                           
2018/12/06/461643/americas-child-care-deserts-2018/> (accessed June 21, 2022); Wallett Aff ¶¶ 
40, 80–81. 
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society developing in a system of ordered liberty.” Id., p 470 (emphasis added); see also 2 Official 

Record, Constitutional Convention 1961-62, p 3365 (stating that the section “recognizes that no 

Declaration of Rights can enumerate or guarantee all the rights of the people—that it is presently 

difficult to specify all such rights which may encompass the future in a changing society” 

(emphasis added)). 

 Thus it is clear that the voters who approved the 1963 Constitution understood that the 

individual state constitutional rights expressly named in the Declaration of Rights are not 

exhaustive of the rights recognized in 1963. Those voters also understood that the Retained Rights 

Clause clearly anticipated and authorized courts to recognize, infer, and enforce constitutional 

rights not textually recognized or specifically contemplated in 1963 based on changes in society. 

Michigan courts have done so. See, e.g., Mays, 506 Mich at 193 (recognizing a constitutional right 

to bodily integrity and describing the test for a bodily-integrity claim as asking whether 

governmental intrusion is “so egregious and outrageous that they shock the contemporary 

conscience” (emphasis added)). 

 This Court should recognize a state constitutional right to abortion under the Retained 

Rights Clause because societal conditions have changed and the very purpose of the Retained 

Rights Clause was to provide new rights recognizing changed conditions. Indeed, the authors of 

the Retained Rights Clause were prescient because the 1963 Constitution was adopted on the eve 

of epochal, revolutionary changes in civil rights. For example, on the statutory front from the 1964 

Civil Rights Act, to the 1972 enactment of Title IX, to the 1976 adoption of ELCRA in Michigan, 

to a series of precedent-setting cases from the United States Supreme Court,11 to enormous societal 

                                                           
11 See, e.g., Reed v Reed, 404 US 71; 92 S Ct 251; 30 L Ed 2d 225 (1972) (a law which 

discriminates against women violates the 14th Amendment); Frontiero v Richardson, 411 US 677; 
93 S Ct 1764; 36 L Ed 2d 583 (1973) (laws which differentiate by sex are inherently suspect and 
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changes of which the Court can take judicial notice, the subordinate legal status of women changed 

dramatically after 1963. These changes have fundamentally altered women’s roles in Michigan 

society and Michigan women have built and lived their lives in reliance on this new world. 

 The Retained Rights Clause was added to the state constitution in anticipation that new 

rights, or new recognitions of what liberty entails, must often accompany such seismic changes in 

a growing society. As the United States Supreme Court recognized in a different context: 

The nature of injustice is that we may not always see it in our own 
times. The generations that wrote and ratified the [Constitution] did 
not presume to know the extent of freedom in all of its dimensions, 
and so they entrusted to future generations a charter protecting the 
right of all persons to enjoy liberty as we learn its meaning. When 
new insight reveals discord between the Constitution’s central 
protections and a received legal stricture, a claim to liberty must be 
addressed. [Obergefell v Hodges, 576 US 644, 664; 135 S Ct 2584; 
192 L Ed 2d 609 (2015).] 

Such is the case here, and among those constitutional rights that must be recognized today is the 

right to abortion. 

The best source to define the scope of the retained right to abortion is the Michigan 

common law. As this Court recognized in its preliminary-injunction opinion, “at common law, 

abortion performed before quickening was not an indictable offense.” Op, p 1. Not only was a pre-

quickening abortion not a crime at common law, but women had a common law right to terminate 

a pregnancy. As one scholar described it: 

English and American women enjoyed a common-law liberty to 
terminate at will an unwanted pregnancy, from the reign of Edward 
II to that of George III. The common-law liberty endured, in 
England, from 1327 to 1803; in American, from 1607 to 1830 [when 
states began to criminalize abortion]. [Means, The Phoenix of 
Abortional Freedom: Is A Penumbral or Ninth Amendment Right 
About To Arise From The Nineteenth-Century Legislative Ashes of 

                                                           
subject to heightened scrutiny); Cleveland Bd of Educ v LaFleur, 414 US 632; 94 S Ct 791; 39 L 
Ed 2d 52 (1974) (presumptions about pregnancy are unconstitutional). 
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A Fourteenth Century Common-Law Liberty?, 17 NY Law Forum 
337 (1971) (emphasis added).12 

Recent scholarship thoroughly analyzing the common law confirms that there is a broad common-

law right to terminate a pregnancy: 

Individuals hold—and as long as the common law has been in place, 
they have always held—a legal right to terminate their pregnancies. 
Their desire not to be pregnant is the only reason they need to 
exercise this common law right. The entitlement to end one’s 
pregnancy before the birth of a child existed in the law of crimes, 
tort, property, contracts, and equity, read separately and together, 
long before the United States Supreme Court found it in the 
Constitution. [Bernstein, Common Law Fundamentals of the Right 
to Abortion, 63 Buffalo L Rev 1141, 1208 (2015) (footnotes 
omitted).] 

See also Bernstein, The Common Law Inside the Female Body (Cambridge Univ Press, 2018) (a 

book-length development of the law review article’s analysis). The well-developed common-law 

right of a woman to terminate her pregnancy establishes that there is a fundamental state 

constitutional right to abortion under the Retained Rights Clause that this Court should explicitly 

recognize.  

                                                           
12 The Supreme Court in Roe also characterized the common law as creating a right of a woman to 
terminate a pregnancy: 

It is thus apparent that the common law, at the time of the adoption 
of our Constitution, and throughout the major portion of the 19th 
century, abortion was viewed with less disfavor than under most 
American statutes currently in effect. Phrasing it another way, a 
woman enjoyed a substantially broader right to terminate a 
pregnancy than she does in most States today. At least with respect 
to the early stage of pregnancy, and very possibly without such 
limitation, the opportunity to make this choice was present in this 
country well into the 19th century. [410 US at 140–141 (emphasis 
added).] 
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Likewise, the use of viability as a defining line for the right to abortion has its roots in the 

common law. The Michigan Supreme Court has equated the common-law concept of quickening 

with viability, stating that a quick child is 

a viable child in the womb of its mother; that is, an unborn child 
whose heart is beating, who is experiencing electronically 
measurable brain waves, who is discernably moving, and who is so 
far developed and matured as to be capable of surviving the trauma 
of birth with the aid of the usual medical care and facilities available 
in the community. [Larkin, 389 Mich at 541–542 (emphasis added).] 

See also Nixon, 42 Mich App at 336–337 (“the unquickened fetus was not considered to be a 

separate human being”).  

 For all these reasons, the Retained Rights Clause and the common law provide a basis for 

this Court to recognize a state constitutional right to pre-viability abortion and to post-viability 

abortion to protect the pregnant person’s life or health. 

E. The Michigan Constitution’s Due-Process Right to Privacy Protects the Right 
to Abortion 

 
Additionally, while lower courts are bound by the Court of Appeals’ holding in Mahaffey 

that “the right of privacy under the Michigan Constitution does not include the right to abortion,” 

456 Mich App at 345, Mahaffey insufficiently considered the Michigan Constitution’s support for 

an independent state-law right to abortion grounded in the privacy interests protected by its Due 

Process Clause, Const 1963, art 1, § 17. Accordingly, Plaintiffs preserve for appeal their claim that 

the Criminal Abortion Ban violates the right to privacy under the Due Process Clause of the 

Michigan Constitution. 

As a threshold matter, the Michigan Constitution protects a right to privacy. Advisory 

Opinion on Constitutionality of 1975 PA 227 (Questions 2–10), 396 Mich 465, 504–505; 242 

NW2d 3 (1976). The Michigan Supreme Court, however, has never explicitly addressed whether 

the state constitutional right to privacy includes a right to abortion. See Doe, 439 Mich at 669–670 
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(summarizing arguments on “both sides concerning the existence of a separate state right to an 

abortion” but finding it “unnecessary to decide [the] issue” given that the federal right to abortion 

resolved the case). The Court of Appeals has twice considered whether an independent right to 

abortion exists under the Michigan Constitution and has come out both ways. Compare Doe v Dir 

of Dep’t of Social Servs, 187 Mich App 493, 508; 468 NW2d 862 (1991) (finding a right to abortion 

under the Michigan Constitution), rev’d on other grounds 439 Mich 650 (1992), with Mahaffey, 

222 Mich App at 345 (concluding that “the right of privacy under the Michigan Constitution does 

not include the right to abortion”), lv den 456 Mich 948 (1998). Therefore, this is an unsettled area 

of Michigan law. Despite the Supreme Court’s silence, abortion falls squarely within the zone of 

privacy that is protected under Michigan’s constitution, and the question whether the right to 

abortion is part of the state due-process right to privacy is ripe for Michigan Supreme Court review.  

Other state courts have recognized a right to abortion stemming from their state 

constitutional rights to liberty and privacy. See, e.g., Armstrong v State, 296 Mont 361, 379; 989 

P2d 364 (1999) (“Montana’s constitutional right of individual privacy” guarantees “a woman’s 

right to seek and obtain pre-viability abortion”); Am Academy of Pediatrics v Lundgren, 16 Cal 

4th 307, 327; 940 P2d 797 (1997) (holding that “the right of a pregnant woman to choose whether 

to . . . have an abortion,” is a “right of privacy” under the state constitution); Hope v Perales, 83 

NY2d 563, 575; 634 NE2d 183 (1994) (“[T]he fundamental right of reproductive choice[] [is] 

inherent in the due process liberty right guaranteed by our State Constitution . . . .”); Doe v Maher, 

40 Conn Supp 394, 426; 515 A2d 134 (1986) (“Surely, the state constitutional right to privacy 

includes a woman’s guaranty of freedom of procreative choice.”); Right to Choose v Byrne, 91 NJ 
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287, 303–304; 450 A2d 925 (1982) (acknowledging a state-law right to privacy includes whether 

to have an abortion).13 The Michigan Supreme Court should reach the same conclusion here. 

Finally, assuming the Michigan Constitution’s right to privacy protects a fundamental right 

to abortion, the Criminal Abortion Ban’s intrusion on that right is unconstitutional unless it is 

narrowly tailored to advance a compelling state interest. Doe, 439 Mich at 662; Phillips v Mirac, 

Inc, 470 Mich 415, 432–433; 685 NW2d 174 (2004). The Court of Appeals has already observed 

that the Criminal Abortion Ban’s purpose—to protect pregnant people from unsafe abortions—is 

insufficient to justify the Criminal Abortion Ban given that abortion is safe as provided by licensed 

clinicians in Michigan. Nixon, 42 Mich App at 339; see also supra pp 9-11. Accordingly, the Ban 

does not survive strict scrutiny. 

F. The Criminal Abortion Ban Is Unconstitutionally Vague 

Finally, given the removal of the federal doctrine incorporated by Bricker, and the statute’s 

own facial ambiguity, the Criminal Abortion Ban is unconstitutionally vague, which provides an 

independent basis for declaring it unconstitutional.  

A statute is unlawfully vague if it “fails to provide fair notice of the proscribed conduct,” 

or if it “is so indefinite that it confers unfettered discretion on the trier of fact to determine whether 

the law has been violated.” People v Rogers, 249 Mich App 77, 94–95; 641 NW2d 595 (2001), 

citing Woll v Attorney General, 409 Mich 500, 533; 297 NW2d 578 (1980); Plymouth Charter 

Twp v Hancock, 236 Mich App 197, 200–201; 600 NW2d 380 (1999). “Vague laws may trap the 

innocent by not providing fair warning,” and they “impermissibly delegate[] basic policy matters 

                                                           
13 See also Valley Hosp Ass’n v Mat-Su Coalition for Choice, 948 P2d 963, 964, 968–969 (Alas, 

1997) (striking down abortion restriction for violating Alaska’s “fundamental right to [] abortion . 
. . encompassed within” the state’s express right-to-privacy constitutional protection); In re TW, 
551 So 2d 1186, 1192–1193 (Fla, 1989) (Florida’s express privacy provision “is clearly implicated 
in a woman’s decision of whether or not to continue her pregnancy.”).  

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

M
I 

C
ou

rt
 o

f 
C

la
im

s.



38 

to policemen, judges, and juries for resolution on an ad hoc and subjective basis, with the attendant 

dangers of arbitrary and discriminatory application.” People v Lawhorn, 320 Mich App 194, 198–

99; 907 NW2d 832 (2017), quoting Grayned v City of Rockford, 408 US 104, 108–109; 92 S Ct 

2294; 33 L Ed 2d 222 (1972).  

“In determining whether a statute is unconstitutionally vague . . . , a reviewing court should 

consider the entire text of the statute and any judicial constructions of the statute.” Rogers, 249 

Mich App at 95. As stated, the text of the Criminal Abortion Ban makes it a felony to “wilfully 

administer to any pregnant woman any medicine, drug, substance or thing whatever, or . . . employ 

any instrument or other means whatever, with intent thereby to procure the miscarriage of any such 

woman, unless the same shall have been necessary to preserve the life of such woman.” MCL 

750.14. As for judicial construction, Bricker held as follows:  

In light of the declared public policy of this state and the changed 
circumstances resulting from the federal constitutional doctrine 
elucidated in Roe and Doe [v Bolton, 410 US 179; 93 S Ct 739, 35 
L Ed 2d 201 (1973)], we construe [the Criminal Abortion Ban] to 
mean that the prohibition of this section shall not apply to 
‘miscarriages’ authorized by a pregnant woman’s attending 
physician in the exercise of his medical judgment; the effectuation 
of the decision to abort is also left to the physician’s judgment; 
however, a physician may not cause a miscarriage after viability 
except where necessary, in his medical judgment to preserve the life 
or health of the mother. . . .  
 
We hold that, except as to those cases defined and exempted under 
Roe v Wade and [its companion case] Doe v Bolton, . . . criminal 
responsibility attaches. [Bricker, 389 Mich at 529–531.]14 

                                                           
14 Similarly, in Larkin v Cahalan, 389 Mich 533; 208 NW2d 176 (1973), the Michigan 

Supreme Court construed MCL 750.323—one of the companion statutes to the Criminal Abortion 
Ban, the text of which criminalizes abortions provided after the point of “quickening” as 
manslaughter—as not applying to abortions before viability, in order to preserve that statute’s 
constitutionality under Roe v Wade. Larkin, 389 Mich at 541–542 (“We hold that the word child 
as used in [MCL 750.322] means a viable child . . . capable of surviving the trauma of birth . . . 
.”). As in Bricker, the court did not enjoin the statute, but merely declared it constitutional “[a]s 
interpreted herein.” Id. at 542. Accordingly, for all the reasons articulated as to MCL 750.14, 
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Considering both its text and its judicial construction, the Criminal Abortion Ban is 

unconstitutionally vague for at least two reasons. First, it is unclear whether Bricker’s construction 

of the statute froze in place the protections of Roe as the Bricker Court then understood them, or 

whether instead the statute’s prohibitions are dynamic, shifting automatically as federal 

constitutional law shifts over time. Arguably, by authoritatively “constru[ing]” the statute “to 

mean” that it “shall not apply” to certain conduct, see Bricker, 389 Mich at 529–530, the Court 

rendered the Criminal Abortion Ban permanently inapplicable to any conduct that Roe protected 

as of the Bricker decision in 1973. But some state actors may read Bricker as incorporating Roe 

and its progeny, and may attempt to enforce the Criminal Abortion Ban against conduct arguably 

left unprotected by post-Roe developments in federal constitutional jurisprudence. Given the 

decision in Dobbs, the scope of the Ban as read in the light of the overruling of Roe and Casey is 

ever less clear. The Ban therefore quintessentially fails to provide fair notice of what it proscribes 

and impermissibly confers discretion on law enforcement to determine whether the law has now 

sprung into effect and is being violated.   

Second, even absent Bricker’s federal overlay, it is unclear whether the Criminal Abortion 

Ban allows abortions to protect a pregnant person’s health, or only to preserve their life. On its 

face, the Ban prohibits abortion in all circumstances except to save a pregnant person’s life. MCL 

750.14. But Bricker recognized an additional exception required by Roe, authorizing abortions 

“necessary, in [the attending physician’s] medical judgment to preserve the life or health of the 

mother.” Bricker, 389 Mich at 529. It is unclear whether Bricker’s health exception, premised on 

                                                           
Plaintiffs also seek declaratory and injunctive relief against enforcement of MCL 750.323, and any 
other Michigan statute or regulation to the extent it prohibits abortions. 
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the Michigan Supreme Court’s interpretation of Roe, remains now that  the decision in Dobbs 

eviscerates Roe’s protections.15  

The Criminal Abortion Ban as written is thus unconstitutionally vague, and made worse by 

Bricker’s possible incorporation of Roe’s shifting—and now obsolete—federal protections. The 

statute therefore fails to provide sufficient guidance as to what conduct it proscribes and 

encourages ad hoc, pretextual or discriminatory application. Its archaic language and framing is 

no longer capable of construction without ambiguity, and it should be declared unconstitutionally 

vague. 

 
II. PLAINTIFFS WILL SUFFER IRREPARABLE HARM WITHOUT A 

PERMANENT  INJUNCTION  

Permanent injunctive relief is warranted here because justice requires it; there is no 

adequate remedy at law; and there exists a real and imminent danger of irreparable injury. See 

Higgins Lake Property Owners’ Ass’n, 255 Mich App at 106. Unless this Court enters permanent 

injunctive relief, the very real certainty of prosecution and civil enforcement will force Plaintiffs 

to cease providing abortions altogether, thus depriving people of access to abortion and forcing 

many to carry their pregnancies to term against their will. Plaintiffs’ patients will suffer irreparable 

injury from the complete loss of their constitutional rights. See Elrod v Burns, 427 US 347, 373; 

96 S Ct 2673; 49 L Ed 2d 547 (1976) (holding that in an area of fundamental constitutional rights, 

the loss of constitutional rights “for even minimal periods of time[] unquestionably constitutes 

                                                           
15 Similarly, although Bricker construed MCL 750.14 as including a health exception, Larkin—

decided the same day—merely quoted Roe’s “life or health of the mother” language without ever 
stating that it construed MCL 750.323 as including such an exception. Larkin, 389 Mich at 541–
542. Accordingly, it remains unclear whether MCL 750.323, as construed in Larkin, and now 
without any overriding protections of Roe, contains an exception for protecting the pregnant 
person’s health. 
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irreparable injury”); see also Roman Catholic Diocese of Brooklyn v Cuomo, ___ US ___; 141 S 

Ct 63, 67; 208 L Ed 2d 206 (2020) (per curiam). Indeed, in granting preliminary injunctive relief, 

this Court has already found a “serious danger of irreparable harm,” Op, pp 25–26, based on the 

facts set forth in Dr. Wallett’s affidavit. Those dangers remain. 

The danger has now arrived, with the loss of all federal constitutional protections of the 

right to abortion, and even warnings by prosecutors, including amici before this Court, that 

providers could be at risk by continuing to provide abortions in their county.16  This has led to at 

least one major healthcare system that provides abortion initially asserting that “legal ambiguity” 

places “physicians and clinical teams at risk of criminal liability,” and announcing that they “will 

follow the guidance of the Michigan 1931 law and only allow pregnancy termination when 

necessary to preserve the life of the woman,”17 before reversing course and deciding to continue 

to provide abortion.18 And while Intervenors have recognized the scope of this Court’s preliminary 

                                                           
16 See LeBlanc, What Loss of Roe Means for Women Who Want Abortions in Michigan, Detroit 

News (June 24, 2022) (quoting attorney Dave Kallman, attorney for prosecuting attorneys 
Jarzynka and Becker, as warning, “If I were a doctor and I’m in Kent County or Jackson County 
or any county with pro-life prosecutors, I wouldn’t be performing abortions.”).  
https://www.detroitnews.com/story /news/local/michigan/2022/06/24/michigan-abortion-laws-
what-supreme-courtruling-means-roe-v-wade/7625224001/ (accessed June 25, 2022). 

17 Ruling Adds Confusion to Beaumont-Spectrum System Abortion Access, Detroit News (June 
25, 2022). https://www.detroitnews.com/story/news/local/michigan /2022/06/25/merged-
beaumont-spectrum-system-ceo-addresses-abortionaccess/7731815001/ (accessed June 25, 2022).  

 
18 Christina Hall, Michigan's Largest Health System Reverses Course on Abortion Stance 

(June 26, 2022) <https://www.freep.com/story/news/local/michigan/2022/06/26/ 
michigan-spectrum-beaumont-health-system-reverses-course-abortion-stance/7738499001/> 
(accessed June 28, 2022). 
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injunction,19 they are not in a position to control prosecutors or other law enforcement officials 

who threaten to enforce the Criminal Abortion Ban in the wake of the Dobbs decision. 

Additionally, even before the Dobbs ruling, public officials in Michigan—and three 

declared candidates for Michigan Attorney General—asserted that the Criminal Abortion Ban 

would become fully enforceable, allowing for arrests and prosecutions, when the Supreme Court 

overruled Roe v Wade.20 Finally, the Criminal Abortion Ban has a statute of limitations of six 

years, MCL 767.24(10), such that a future attorney general could seek to prosecute a Michigan 

abortion provider under the Criminal Abortion Ban for conduct that occurred during the current 

attorney general’s term, notwithstanding the current attorney general’s unwillingness to enforce 

the Ban. 

Thus, at risk right now, in the absence of this Court issuing a permanent injunction, is  the 

danger of prosecution and civil enforcement that would force Plaintiffs to stop offering virtually 

all abortions in Michigan. Wallett Aff ¶¶ 3, 13, 73, 75. The danger of enforcement of any other 

Michigan statute or regulation to prohibit abortion would have the same effect.  

Banning abortion in Michigan would have devastating consequences for Plaintiffs and their 

patients, as well as for Plaintiffs’ patients’ families and communities. See id. ¶¶ 75–85. Many 

patients would not be able to travel to another state to access abortion, or would be significantly 

delayed by the cost and logistical arrangements required to do so. Id. ¶ 76. Delays in accessing 

                                                           
19 See Intervenors’ Answer, ¶ 95 (acknowledging that “this Court entered a state-wide 

preliminary injunction on May 17, 2022, prohibiting the Attorney General and all county 
prosecutors from enforcing MCL 750.14), Ex 1 to Intervenors’ June 6, 2022 Mot to Intervene. 

20 Oosting, A Michigan Abortion Ban Could ‘Shock’ State Politics Ahead of 2022 Election, 
Bridge Mich (February 22, 2022) <https://www.bridgemi.com/michigan-government/ michigan-
abortion-ban-could-shock-state-politics-ahead-2022-election> (accessed April 4, 2022). 
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abortion, or being unable to access abortion at all, pose risks to people’s health. Id. ¶ 79. And 

because pregnancy and childbirth are far more medically risky than abortion, forcing people to 

carry a pregnancy to term exposes them to an increased risk of physical harm. Id.; see also id. ¶¶ 

19–42.  

Enforcing the Criminal Abortion Ban as written would most harm people who are poor or 

have low incomes, people living in rural counties or urban areas without access to adequate 

prenatal care or obstetrical providers, and would have a disparate impact on Black people in 

Michigan. Id. ¶ 82. Pregnancy and childbirth are more dangerous for Black women than for white 

women: as of 2020, the national maternal mortality rate for Black women is approximately three 

times the rate for white women. Id. Banning abortion in Michigan would force Black women to 

bear this disproportionate risk to their health and their lives. Id. 

Because the Criminal Abortion Ban as written does not allow exceptions for pregnancies 

resulting from rape or incest, see MCL 750.14, the Ban would have a uniquely devastating impact 

on rape and incest survivors, who would be forced either to carry their pregnancies to term or to 

find a way to access abortion in another state. Wallett Aff ¶ 83.  

If abortion is criminalized in Michigan, some people will likely self-manage abortion. Id. ¶ 

84. Some who do may experience one of the rare complications from medication abortion and may 

be too afraid to seek necessary follow-up care. Id. 

Given the Criminal Abortion Ban’s extraordinarily narrow exception for abortions 

necessary to preserve the pregnant person’s life, pregnant people with dangerous medical 

conditions may be forced to wait to receive an abortion—even an urgently medically necessary 

abortion—until they are literally dying. Id. ¶ 85.  

The Criminal Abortion Ban would also directly harm PPMI’s mission and its standing in 
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the eyes of its patients. Id. ¶ 89. Some patients might misunderstand why PPMI is no longer 

providing abortion and think that it is because its providers no longer want to help them. Id. PPMI 

would no longer be seen as a safe place where people can be open and honest about their health 

care histories and needs, not only harming PPMI’s reputation as a health care provider, but 

interfering with its ability to provide other care. Id. Additionally, some PPMI staff may be afraid 

to continue working at PPMI if the Criminal Abortion Ban became enforceable. Id. ¶ 90.  

Finally, enforcing the Criminal Abortion Ban as written would harm Dr. Wallett 

personally, as her work as an abortion provider is both a core part of her identity and her area of 

professional expertise. Id. ¶ 91. If Dr. Wallett were no longer able to provide abortion in Michigan, 

she would be forced to choose between staying in state and continuing to provide other medical 

care to Michigan patients, or uprooting her life and her family and moving to a state where abortion 

remains legal so that she could use her extensive training to continue to provide this vitally 

important health care. Id. Other abortion providers in Michigan would face this same dilemma. Id. 

III. THE OTHER PERMANENT INJUNCTION FACTORS SUPPORT THE 
REQUESTED RELIEF 

Plaintiffs seek a declaratory judgment recognizing that banning abortion violates the 

Michigan Constitution’s rights to bodily integrity, equal protection, liberty, and privacy, as well 

as ELCRA, and that the Criminal Abortion Ban is unconstitutionally vague. In addition to the 

Criminal Abortion Ban, other Michigan statutes may violate the Michigan Constitution and 

ELCRA to the extent that they are interpreted to ban abortion before viability, or after viability 

even where necessary to preserve the patient’s life or health. See MCL 750.323 (criminalizing 

provision of abortion to a “woman pregnant with a quick child” as manslaughter, without a health 

exception); Larkin, 389 Mich at 539–542 (construing “child” as used in MCL 750.323 to mean a 

viable fetus). Accordingly, Plaintiffs seek a permanent injunction blocking enforcement of MCL 
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750.14 (the Criminal Abortion Ban), MCL 750.323 (the post-viability ban lacking a health 

exception), and any other Michigan statute or regulation to the extent that they prohibit abortion 

before viability, or after viability to preserve the patient’s life or health. 

As explained above, Plaintiffs and their patients will suffer profound irreparable harm 

absent permanent injunctive relief. All other permanent injunction factors support relief here, too. 

First, the “interest[s] to be protected” are of a constitutional magnitude. Kernan, 232 Mich App at 

514. Second, permanent injunctive relief is necessary to protect Plaintiffs from the risk of 

investigation and prosecution: given the public vows of multiple candidates for Michigan Attorney 

General, declaratory relief alone will not shield Plaintiffs from being hauled into court to defend 

against unlawful prosecutions. Id. Third, there has been no “unreasonable delay by the [Plaintiffs] 

in bringing suit.” Id. To the contrary, Plaintiffs filed this action just in time to obtain injunctive 

relief before the United States Supreme Court’s decision in Dobbs, and they have pressed their 

case forward at every opportunity. Nor has there been any “related misconduct on the part of the 

[Plaintiffs].” Id.  

As to the fifth and sixth Kernan factors, this Court has already weighed the relative 

hardships to the parties and considered the public interest. Id. Defendant, the Attorney General of 

the State of Michigan, will not experience hardship if a permanent injunction is granted. A 

permanent injunction would align with the expectations, reliance, and actions of people in 

Michigan for nearly fifty years. Indeed, a permanent injunction benefits all parties by clarifying  

their rights and obligations under the Criminal Abortion Ban. Cf. Duke Power Co v Carolina 

Environmental Study Group, Inc, 438 US 59, 82; 98 S Ct 2620; 57 L Ed 2d 595 (1978).   

The public interest lies with protecting the rights of Michiganders and ensuring the 

vindication of their civil rights. See Barczak v Rockwell Int’l Corp, 68 Mich App 759, 765; 244 
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NW2d 24 (1976) (finding that a “state . . . ha[s] strong public policies in favor of remedying any 

violation of an individual’s civil rights”); Liberty Coins, LLC v Goodman, 748 F3d 682, 690 (CA 6, 

2014) (recognizing that it is “always in the public interest to prevent the violation of a party’s 

constitutional rights” (citation omitted)). The public interest is not served by uncertainty regarding 

Plaintiffs’ and their patients’ fundamental constitutional rights. Nor would it be served by 

expending public resources to investigate and prosecute Plaintiffs for providing abortion—safe, 

common, and essential health care that people in Michigan have relied on for decades. 

Finally, framing and enforcing the permanent injunction is eminently practicable. Kernan, 

232 Mich App at 514. For nearly fifty years, people in Michigan have relied on access to abortion 

before viability, and after viability to preserve their lives and their health. See Bricker, 389 Mich 

at 529–531. An order permanently enjoining the Criminal Abortion Ban and any other Michigan 

statute or regulation to the extent that they prohibit abortion in these circumstances would align 

with the expectations of generations of Michiganders and vindicate the independent force of their 

“own organic instrument of government.” Sitz, 443 Mich at 763. 

CONCLUSION 

For the reasons set forth above, the Court should (1) grant Plaintiffs’ motion for summary 

disposition under MCR 2.116(C)(10), (2) declare that Michigan laws and regulations banning 

abortion violate the state constitutional rights to bodily integrity, equal protection, liberty, and 

privacy, as well as the Elliott-Larsen Civil Rights Act, (3) declare that the Criminal Abortion Ban 

is unconstitutionally vague, and (4) enter a permanent injunction restraining Defendant, her 

successors, agents, servants, employees, and attorneys, and all persons in active concert or 

participation with them, including all persons supervised by Defendant, see MCL 14.30, from 

enforcing or giving effect to MCL 750.14, MCL 750.323, and any other Michigan statute or 
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regulation to the extent that it prohibits abortions before viability, or after viability when preserving 

the life or health of the pregnant person. 
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