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UNITED STATES DISTRICT COURT 
FOR THE 

NORTHERN DISTRICT ~ ILLINOIS~ EASTERN DIVISION 

DOROTHY GAUTREAUX, ODELL JONES, 
DOREATHA R. CRENCHAW, EVA RODGERS, 
JAMES RODGERS and ROBERT M. FAIRFAX~ 

Plaintif fs 

vs. · CASE NO. 66Cl459 

THE CHICAGO HOUSING AUTHORITY, 
a Corpor ation, and ALVIN E. ROSE, 
Executive Director, ~ 

Defendants 

MEMORANDUM IN SUPPORT OF 
MOTION OF CHICAGO HOUSING AUTHORITY, A CORPORATION, 
AND ALVIN E. ROSE ~ EXECUTI VE DIRECTOR, PURSUANT TO 
FEDERAL RULES OF CIVI L PROCEDURE, RULES 12 AND 56, 
TO DISMISS THE COMPLAI NT OR, I N THE ALTERNATIVE, 

FOR SUMMARY JUDGMENT 

This suit seeks to cha llenge t he r i ght of the Chicago 

Housing Authority C'C HA 11
) to pr oceed wi th its development plans 

for much needed public housing on 21 housing sites which have 

heretofore received all necessary f e deral and local ·governmental 

approval. These plans provide for c onstruction of a total of 

2,942 family housing units at a total estimated cost of over 

$54 million. The six plaintiffs make the very serious charge 

that the CHA has since 1950 carried on a housing site selecti on 

program, the effect of which has been to di scriminate against 

.. 

Negroes by avoiding the placement of Negro families in white . 

neighborhoods. Plaintiffs ask that t his Court enjoin construct i on 

of any public housing o.n the 21 sites ; that this Court order 
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CHA to submit for t he Court 's approva l 11 a comprehensive plan 

f or t he selection of future sites 11 "as will alleviate and mediate 

existing patterns of Negro residential and school segregation 

in the City of Chicago"; and that t his Court retain jurisdiction 

until such a plan is carried out and completed. 

Defendants have furn i shed two a f f idavits in support of t heir 

Motion. One is that of Harry J. Schneider, Director of Management 

of CHA, and the other is that of C. E. Humphrey, its Deputy 

Executive Director. On t he basis of these Affidavits and the 

applicable law, these defendants re spectfully submit that it is 

clear that the Complaint wholly fai l s to state a claim upon 

which relief can be granted , and that there is no genuine issue 

as to the one basic materia l fact -- namely, whether the CHA 

has, as alleged, carried on a site s e lection program, the effect 

of which has been to avoid the placement of Negro families in 

white neighborhoods. 

(A) THE COMPLAINT FAILS TO STATE A CLAIM UPON WHICH 

RELIEF CAN BE GRANTED. 

(1) Plaintiffs lack any standing to bring this a c tion. 

The Stand~rd Operating Manual of CHA expressly provides 

(Section 7141): 

"There shall be no discrimination as to race, color, 
creed or national origin in t he selection or placement 
of tenants in projects owned or operated by the Chicag o 
Housing Authority . 11 

and plaintiffs in this action make no complaint of any alleged 

discrimination in the selection or placement of tenants in 

available public housing i n the City of Chicago. Plaintiffs' 
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complaint is that the CHA , whether deliberately (Counts I and II 

of the Complaint) or not (Counts III and IV of the Complaint), 

has located public housing projects in such a way as to keep 

Negro public housing t enants out of white neighborhoods. None 

of these six plaintiffs has any prope r standing even to raise 

this very serious charge. 

It is fundamental that, absent a special congressional 

grant , no person has standing to invoke the jurisdiction of 

the federal courts unless he can show invasion or threatened 

invasion of a lega l right which is pers onal to him, as 

distinguished from the general interest of the public or some 

class of the public in t he enforcement of the law. Alabama 

Powe r Co. v. Ickes, 302 U.S. 464 , 470 , 479-483 (1938), and cases 

cited therein; Perkins v. Lukens St ee l Co. , 310 U.S. 113, 125 

(1940); Massachusetts v . Me~lon , 262 U.S. 447, 486-489 (1923) . 

Thus, in Bailey v. Patterson, 369 U.S . 31 (1962), a suit brought 

by Negroes in Mississippi to enjoin prosecutions under 

Mississippi's 11 breach of peace 11 statutes, the Supreme Court 

said (369 U.S. 31 , at pp. 32 and 33): 

" 'Appellants lack standing to enjoin criminal 
prosecutions under Miss issippi' s breach-of-peace 
statutes, since they do not allege that they have been 
prosecuted or threatened with prosecution under them . 
They cannot represent a class of whom they are not a 
part. Mc Cabe v. Atchison, T. & S.F.R. Co., 235 U.S. 
151, 162-163, I 

11 

None of the six plaintiffs here has any standing to sue, 

because none can claim any invasion or threatened inv~iQn of any 

legal right which is personal to him. On the contrary, at all 
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pertinent times the CHA owned and operated public housing --
projects in other than Negro neighborhoods where these plaintiffs 

could have been housed had they so requested. Some did not make 

any such request. Those who did were housed as requested. 

Plaintiff Dorothy Gautreaux 

Plaintiff Dorothy Gautreaux, when she applied for public 

housing in 1953, indicated a preference for housing at Dearborn 

Homes, located in a neighborhood approximately 98 per cent 

Negro according to the then most recent U. S . Census. (This and 

following factual allegations regarding individual plaintiffs 

are taken from the Affidavit of Harry J. Schneider in support 

of this Motion.) She was in fact housed at Philip Murray Homes, 

which is surrounded by communities which are almost entirely 

white . When she applied for an inter-project transfer in 1962 

she made no request for transfer to any particular project, 

either in another white neighborhood or in a Negro neighborhood. 

In short, this plaintiff has never asked for, let alone been 

denied, anything which this Complaint purportedly seeks to 

obtain on her behalf. 

Plaintiff Odell Jones 

When plaintiff Odell Jones registered for public housing 

in 1955, he also requested housing at Dearborn Homes, in an 

almost entirely Negro neighborhood. When he completed his 

formal application in September, 1955, he indicated a preference 

- 4 -
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f or Grace Abbott Homes~ Robert Brooks Homes or Jane Addams 

Homes ~ all located in neighborhoods which were approximately 54 

per cent Negro according to the 1960 Census . He was in fact 

housed at Henry Horner Homes ~ also located i n a ne ighborhood 

which was approximately 54 per cent Negro according to the 

same census. In terms of racial composit ion~ he therefore 

obtained housing in exactly t he kind of ne i ghborhood he requested. 

In 1963, when requesting a transfer~ he did not indicate a 

preference for any particular location~ and in 1966 he again 

requested a transfer, t his time to Washi ngt on Park Homes , 

located in a neighborhood which was approximately 99 per cent 

Negro according to the 1960 Census . In short, what this 

plaintiff purports to seek i n this Complaint is just the 

reverse of what he did in fact prefer in a request for transfer 

made just a few months before the filing of this Complaint. 

Plaintiff Doreat ha R. Crenchaw 

I 
In registering for public housing in 1953~ plaintiff 

Doreatha R. Crenchaw requested housing in Ida B. Wells Homes, 

located in a neighborhood which was approximately 95 per cent 

Negro according to the 1960 Census . When she completed her 

formal application in 1955 her first preference was for housing 

at any South Side location and other preferences indicated were 

Grace Abbott Homes~ Jane Addams Homes and Henry Horner Homes, 

all located in neighborhoods which we re approximately 54 per 

cent Negro according to the 1960 Census. She was in fact 
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. housed at Henry Horner Homes . I n 1962 she requested a trans f er 

to Washington Park Home s, loc a t ed , as indicated above, in a 

neighborhood approximately 99 per cent Negro . CHA approved her 

request but she turned down the apar t ment offered to her because 

it was on the 14th floor. In short, this plaintiff also was 

accorded public housing in accordance with her preference, and 

the only transfer she has sought prior to the filing of this 

suit was a transfer to another project in a 99 per cent Negro 

neighborhood . 

Plaintiff Robert M. Fairfax 

Plaintiff Robert M. Fair fax has been a tenant at Altgeld 

Gardens since 1945, accordi ng to his own desire. The 

communities surrounding Al t geld Gardens were then and are now 

almost entirely white. He has never requested a transfer to 

any other project. 

Plaint iffs Eva Rodge rs and James Rodgers 

An applicant for public housing is ineligible if he is a 

former CHA tenant and has a delinquent rent account which has 

not been settled (Schneide r Affidavit, page 4) . Plaintiff Eva 

Rodgers (formerly Eva J or dan) was a tenant at Grace Abbott 

Homes from 1955 to 1958 (the neighborhood being approximately 

54 per cent Negro according to the 1960 Census). She vacated 

her apartment in 1958, owing unpaid rent. In 1963 she re-

registered for public housing but did not settle the delinquent 

account, and accordingly no determination was made as to her 
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eligibility othe r wis e . I n February ~ 1966 she and pl aint i f f 

J ame s Rodgers registered for public hous i ng and again ~ bec au s e 

t he delinquent account was not sett led ~ t he application was not 

processed and no determi nati on made as to their eligi bility 

otherwise. Moreover~ in r egistering i n February, 1956 Mr. 

Rodgers indicated a pre f e rence f or public housing located 

on the "near south side" bu t did not indicate any preference 

f or the one of the t wo CHA publ ic hous i ng projects in that area 

which is not located i n a Negro neighb orhood. 

Accordingly~ these defendants respectfully submit that 

the se six plaintiffs lack any s tandi ng whatever even to raise 

the very serious charges and allegations set forth in the 

Complaint filed herein. 

(2) This is Not a Proper Class Action . 

The alleged class represented by the se plaintiffs is 

defined (Complaint, paragraphs 3 and 4) a s including : 

"all Negro citizens of the Uni ted States who presently 
reside in the City of Chic ago ~ Il l inois, and are 
tenants in 'regular family ' public housing projects 
(i.e.~ projects for persons other than the elderly) 
operated by the Chicago Housing Authority (the 
'Authority'), or have filed ~ on f orms provided for by 
the Authority~ written appl ications for and are eligible 
to be housed in~ and have a r ight in accordance with 
Authority Rules to be housed in~ such projects. 11 

These plaintiffs lacking any standing to sue on their own 

behalf~ as discussed hereinabove~ it necessarily follows that 

they lack standing to sue as representatives of any such class. 

New Rule 23(a) of the Federal Rules of Civil Procedure 

provides: 
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"(a) Prerequisites to Class Action- One or more 
members of a class may sue or be sue d as representative 
parties on behalf of all only if (1) the class is so 
numerous that joinder of all members is i mpr acticable, 
(2) there are questions of law or fact common to the 
class , (3) the claims or defenses of the representative 
parties are typical of the claims or defenses of the 
class, and (4) the representative parties will fair ly 
and adequately protect the interests of the class . 11 

Under Rule 23(b) a class action is necessarily precluded unless, 

i n addition to the requirements of Rule 23(b), all prerequisites 

to a class action as set forth in Rule 23(a) are sat isfied . 

These plaintiffs can hardly have standing, as representatives 

of any class, to complain of any site selection policy of the 

CHA which in fact has had and can have no adverse impact upon 

themselves . As stated in Bailey v. Patterson, supra: 

11 'Appellants l ack standing to enjoin criminal 
prosecutions under Miss issippi's breach-of-peace 
statutes , since they do not allege that they have been 
prosecuted or threatene d wi th prosecution under them . 
They cannot represent a class of whom they are not a 
part. i 11 

Or as stated in Spear v. H. V. Green Co . , 246 Mass . 259, 140 

N.E. 795, 797 (Mass . 1923) : 

"There must be a joint prejudice to all the class whom 
t he plaintiffs seek to represent. The wrong suffered 
must be subject to redress by some common relief bene 
ficial to all . The plaintiffs mus t be fairly representative 
in all essential particulars of the class f or which they 
seek to act . 11 

To the same effect , P. W. Husserl, Inc. v . Newman , 25 F.R .D. 

264 , 266 (S .D.N.Y. 1960): 

11 To fulfill the requirements of adequate representation , 
the interests of the name d parties mus t be co- extensive 
with and not antagonistic to those of the described 
class." 

Assuming f or the sake of argument that one or more plaintiffs 
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could be said to have standing to sue on his or their own 

behalf , it would still not follow that this is a proper class 

suit . The judicial decisions such as those referred to merely 

enunciate the prerequisite in Rule 23(a) that "the claims ... 

of the representative parties [must be] typical of the claims 

... of the class ... 11 Here~ the purported class is in fact 

comprised of persons who almos t undoubtedly ave subs tantial 

diverse or conflicting interests rather than an identity of 

interests . 

The purported class i n this action is comprised not only of 

persons who presently are CHA tenants, but of persons who are 

applicants eligible for CHA housing . The affidavit of C. E. 

Humphrey in support of defendants' Motion shows that at the 

present time the CHA has a waiting list of some 8 ~500 f amilies 

who are waiting their turn for regular family public housing 

as units become available. Of this number of families, some 

61 per cent have indicated a preference for south side locations~\ 

some 29 per cent for west side locations and some 10 per cent 

for north side locations. The development plans for the sites 

involved in these proceeding s~ which sites have received all 

necessary federal and local approval~ provide for construction 

of 2,942 regular family housing units~ of which some 55 per 

cent are planned for south side locat i ons, some 35 per cent for 

), .. IVJ "" 
Ot:J::JX 
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west side locations and some 10 per cent for far southwest 

side locations. In short, the sites of which these plaintiffs 

complain substantially meet the stated preferences of the very !~ 
I 
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large number of families now on the waiting list, and the number 

of families on the waiting list is very much larger than the 

number of families who could be accommodated by all of the 

additional unit s planned were all of t hese units to bec ome 

available tomorrow. 

The only fair conclusion, defendants respectfully submit, 

is that there is hardly an identity of interes t between CHA 

tenants and applicants. On the contrary , to the extent that 

present tenants might seek and obtain transfers to housing 

units in the new projects, the number of uni ts in t hose projects 

and otherwise available to present or future applicants would, 

of course, be reduced. Moreover, it . is one thing for a tenant 

who is presently accommodated in public housing to seek to delay 

a $54 million construction program by enj oining the development 

of sites that have gone through all the long and involved stages 

of investigation, evaluation and federal and local approval; 

it's another thing to say that he may be placed in a class 

with applicants, who are in need of pub lic housing and are on 

a waiting list and f or whom any delay may be a very serious 

matter. 

Nor, considering tenants separately , is there any identity 

~ of interests among present CHA tenants sufficient to constitute 

a class . Present t enants in any event wou ld only be entitled 

to transfer to a different l ocati on in particular cases if any 
(.:).) 

where they could show t hey had unreasonably been denied housing 

in a location or project of their choice in the first place, or 
J..;) 

that CHA's rules and regulat ions governing such transfers 
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(CHA Standard Operating Manual, Section 7135 . 3) were unreasonable, 

racially motivated, or arbitrarily applied to themselves, c f . 

Green v . School Board of Ci_ty of Roanoke, 304 F . 2d 118, 122-23 

(CA 4th 1962) . The right if any of each such tenant would 

depend upon the facts of his particular case, thereby precluding 

a class action , c f . Reddix v. Lucky, 252 F . 2d 930 (CA 5th 

among 

applicants presently on CHA's waiting list and eligible for 

public housing , there is in all events the probability if not 

absolute certainty of a substantial conflict of interest between 

those persons on the list who would be wil ling to enjoin the 

deve l opment of t he 21 sites already approved and thereby delay 

construction of additiona l housing units, and those persons 

for whom any such delay could be a very serious matter . Certainly, 

before this Court is asked to determine that any applicants 

otherwise eligible for public housing are proper representatives 

of a class, there should be a proper showing that the interest 

of such applicants together with any others similarly motivated 

or whose desires may be the same, clearly out\-1eighs the interest 

of the balance of the applicants, not parties , whose main 

desire may be and probably is simply to see addi tional public 

housing become available without any delay , ~Hansberry v . 

Lee, 311 U.S . 32 (1940) . 

(3) Counts II and IV of the Complaint Assert Legal Rights 

Under the Civi l Rights Act of 1964 Which Plaintiffs Do Not Have. 

Counts II and IV of plaintiffs' Complai nt a l lege (paragraph 

1) that 

- ll -
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"The rights s ought t o be secured in this ac t ion 
are right s secured by an Act of Congre ss providing for 
e qual rights and f or t he protection of civil right s, t o 
wit, Title 42, u.s.c. §2000d (Sect ion 601 of Title VI 
of the Civil Rights Act of 1964) . " 

The relief sought in these count s is a declaratory judgment that 

"plaintiffs and the c lass t hey represent have the 
right under Title 42, U.S.C. §2000d to end the employment 
of Federal financia l assistance i n connection with and in 
support of the racially discrimi natory aspects of [defendant 
Chicago Housing Authori ty's publ i c housing system];" 

and injunctive relief en joini ng de f endants 

"from employing Federa l fi nancia l assistance in 
carrying on and perpetuating t he rac i ally discriminatory 
a s pects of their public housing sys t em within the City of 
Chicago and from employing Fede r al f i nancial assistance 
in constructing or otherwise in support of the Five 
Proposed Projects and the Twe lve Proposed Projects on any 
sites which have been selec te d i n a r acially discrimi natory 
manner, or which wi l l have the e ffe ct of continuing and 
strengthening exist ing pat terns of Negro residential and 
school segregation in the City of Chi c ago;" 

To the extent that t he r elief s ought in Counts II and IV 

may be broader in any re spec t t han t he relief sought in Counts 

I and III, plaintiffs are in effect seeking judicial review 

of a decision by a federal agency, namely, the Housing Assistance 

Administration ( f ormerly known as the Public Housing Administration), 

to give federa l financial a s sistance t o defendant CHA. This 

District Court and the Court of Appeals for this Circuit have 

held that nothing in Title VI of the Civil Rights Act of 1964 

confers any right to such judicial review upon persons such as 

t he plaintiffs in the present action . Green Street Association 

v. Daley, 250 F. Supp . 139 (N.D. Ill. E.D. 1966); - Harrison-

Ha lsted Community Group, I nc . v . Hou s i ng and Home Finance Agency, 

310 F. 2d 99 (CA 7th 1962). If t hese p l a intiffs have any standing 

- 12 -
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to complain of any acts of de fendants, their rights and remedies 

if any are encompassed within the a llegations of Count I, and 

Counts II and IV add nothing to Count I but on the contrary are 

improperly brought . 

(4) Counts III and I V of t he Comp l a int Do Not Allege 

Any Deliberate or Purpos eful Conduct by Defendants in Violation 

of Any Right of Plaintiffs . 

Counts III and IV of p l a intiff s 1 Complaint differ in a very 

important respect from Counts I and II . Paragraphs 16 and 17 

of Counts III and IV provide as follows: 

"16 . Since 1950 substantia lly all of the sites 
selected by the Authority for r egu lar fami ly public 
housing projects have been in Negro neighborhoods and 
within the areas known as the Negro Ghetto. After 1949 
the Authority sold and did not build regu lar family public 
housing projects upon sites previously acquired by it in 
white neighborhoods . 

"17. Each of the sites for the Five Proposed 
Projects and for the Twelve Proposed Projects is in a 
Negro neighborhood, and within the areas known as the 
Negro Ghetto . " 

The corresponding paragraphs of Counts I and II allege that the 

CHA has since 1950 selected sites in Negro neighborhoods "because 

the Authori ty has delibe r ate l y chosen sites f or such projects 

which would avoid the placement of Negro families in white 

neighborhoods " (paragraph 16 ); and that after 1949 CHA sold 

sites previously acquired by it in white neighborhoods "because 

the Authority deliberately determined not to submit any sites 

for City Council approval of regular fami ly public housing 

projects which would result in the placement of Negro families 

in white neighborhoods" (paragraph 16); and that CHA "deliberately 

- 13 -
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chose Negro neighborhoods for each of the sites for the Five 

Proposed Projects and for the Twelve Proposed Project s to avoid 

the placement of Negro families in white neighborhoodsn 

(paragraph 17) (emphasis added in eac h case). 

Counts III and IV make no allegation of any deliberate or 

intentional or purposeful policy or act of the CHA looking to 

"avoid the placement of Negro fami lies in white neighborhoods . " 

Absent any allegation of such deliberate or intentional or 

purposeful policy or act on the part of CHA, Counts III and IV 

of plaintiffs' Complaint fail to state any claim upon which any 

relief may be granted . 

(a) To carry out its public purposes , CHA is vested 

with broad discret i on in the selection of public housing 

sites, the exercise of which will not ordinarily be 

interfered with by the courts . 

CHA is a municipal corporation created under the provisions 

of the Illinois Housing Authorities Ac t of 1934 (Ill . Rev . 

Stat . , Chap . 67 l/2, Sees. 1 , e t seq . ) . Its principal purpose 

is to construct and operate decent, safe and san tary housing 

accommodations for low income families (Sees . 2 , 8 . 1, 8 .2). 

Its powers to this end are to be utilized wi th a view also 

t o accomplishing or helping to accomplish slum c learance , the 

elimination of unsanitary and substandard housing c onditions, 

the rehabilitation and redevelopment of slum and blighted areas, 

and the conserva t i on of existing housing (ibid.) . Desirable as 

may be the goal of doing away gener a l ly with segregated housing 

based on race, c reed or color , t he I l linois l egislature ha s not 

- 14 -
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seen fit to place any affirmative duty on the CHA to search 

for and ac quire public housing sites with this goal in mind. 

(This may be contrasted vlith the action of the legislature in 

charging school boards in Illinois with the affirmative duty 

t o fix attendance areas for the schools in t heir districts "in 

a manner which will take into consideration the prevent ion of 

segregation and the elimination of separation of children in 

public schools because of color, race or nationality . '' Ill. 

Rev . Stat., Chap. 122, Sees . 10-21 . 3, 34-18 ) 

A presumption of r egularity supports the off icial acts of 

public officials and, in the absence of clear evidence to the 

contrary, the courts will presume that they have properly 

discharge d their official duties , Unit ed States v . Chemical 

Foundation , 272 U. S. 1,14-15 (1926 ); Thomps on v. Housing Authority 

of City of Mi ami, Fla., 251 F . Supp. 121, 124 (S .D. Fla . 1966 ) . 

This presumption is very strong and wi ll prevail until overcome 

by clear and convincing evidence to the contrary, Barnes v. 

City of Gadsden, 174 F. Supp . 64 (D.C. N. D. Al a . 1958), aff'd 

268 F. 2d 593 (5th Cir. 1959); Thompson v. Housing Authority of 

City of Miami, Fla., supra. Thus, housing authorities such as 

the CHA being vested with broad discretion in the select i on of 

sites necessary and desirable for low rent housing facilities, 

the selection of sites by such authorities will not be interfered 

with or controlled by the courts unless it can be shown that the 

selection was made in bad fai th er conferred by - -law or in violation of law. Thompson v . Housing Authority of 
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City of Miami, Fla., supra , and cases cited . (In the Thomps on 

case the District Court for the Southern District of Florida 

upheld the site selection progr am of the City of Miami, against 

the contention that the location of public housing in any area 

predominantly Negro was in itself an act of discrimination in 

denial of equal protection of the l av1s notwiths tanding lack of 

any discriminatory intent or purpose on the part of the housing 

authority . ) 

(b) Here, the necessary racia l purpose or intent is 

lacking. 

Racial discrimination in violation of the U.S. Constitution 

or any law presupposes an element of del i berateness or purposefUlness 

or intention in the act or conduct comp l a ined of , Snowden v. 

Hughe s, 321 U. S . 1, 8 (1944) . State legis lation, without more, 

may by its very nature indi cate a sufficient intent to disregard 

the Constitution as to fail the test of constitutionality, 

Guinn v . United States, 238 U.S. 347, 363-64 (1915), Gomillion 

v . Lightfoot, 364 U.S. 339 (1960) . Thus , in the landmark 

school desegregation cases, Brown v . Board of Education, 347 

U.S . 483 ·( 1954), the Supreme Court invalidated as a denial of 

equal protection of the laws any state legislation requiring or 

permitting segregation in pub lic schools according to race, 

the mere enactment of such legislation being in itself a 

deliberate or intentional act . 

Where there is no segregat ion in the public schools by 

reason of any racial classification, there may be segregation 

de facto by reason of the racial composition of the neighborhoods 

- 16 -
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served by t he schools. Without the unlawfu l intention or 

purpose to bring t hi s about, however (e .g . , by gerrymander of 

s chool districts), there is no discrimination in viola tion of 

any constitu tional or sta t ut ory guaranty , and the f ederal court s 

-have consistently so he ne e Brown v. Board of Educa tion. 
~------~~----~ 

Be l l v . Sc hool City of Gary , Indiana , 213 F . Supp. 819 (N.D . 

Ind . 1963), aff 'd 324 F . 2d 209 (CA 7th 1963); Webb v. Board 

of Education , 223 F . Supp . 466 (N . D. Ill . E . D. 1963); Lynch v. 

Kenston School Dis t rict Board of Educat i on , 229 F . Supp . 740 

(N.D. Ohio E. D. 1964) . Wha t is f orbidden by the Constitution, 

as stated by J u dge Marovi tz of this Di strict Cour t in Webb v . 

Board of Education , supra , a t page 468, i s an " intentional 

design ... to maintain segregation in the public schools. De 

facto segregation result ing fr om the impl ementation of a neighbor -

hood school policy or resident ial segregation is not enough . " 

(emphasis added) 

Thus, the selection of s chool buildi ng sites in predomi nantly 

Negro ne i ghborhoods doe s not of itse lf raise any constitutiona l 

question, where race is not one of the factors entering into t he 

choice, Henr y v . Godsell , 165 F . Supp . 87 ( E.D. Mich. S . D. 1958 ); 

c f . Sealy v. Dept. of Public I nstruction , 159 F . Supp . 561 

(E . D. Pa . 1957), a ff ' d 252 F . 2d 898 (CA 3rd 1958). 

Residential s egr egation compe lled by city ordinance is 

clearly unconstitutional, Buchanan v. ~arley, 245 U. S . 6o (1917), 

Harmon v. Tyler , 273 U. S. 668 (1927 ) . Si milarly, intentional 

segregation of tenants by race in public housing is clearly 
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invalid, Detroit Housing Commission v . Lewis , 226 F . 2d 180 

(CA 6th 1955), cf . Heyward v . Public Housing Administration, 

238 F . 2d 689 (CA 5th 1956) . But there is nothing i'lhatever 

invalid about a public housing site se lection program merely 

because it may fail for a varie ty of reasons to do what these 

plaintiffs seek to have it do -- namely , place more public 

housing sites in white neighborhoods -- provided, the sites 

selected are selected for reasons other than the r a c i al composition 

of the surrounding ne i ghborhoods . And this is in e ffect conceded 

by plaintiffs in Counts III and IV. 

(5) Plaintiffs are Barred by Laches . 

Plaintiffs complain of the particular sites selected for 

the "Five Proposed Proj ects " referred to in paragraph 13 of their 

Complaint and those sites selected for the "Twelve Proposed 

Projects 11 referred to in paragraph 15 of their Complaint. (One 

of the latter group of sites was not approved by the Chicago 

City Council .) Mr . C. E. Humphrey's Affidavit in support of 

this Moti on shows that all of these sites (with the one exception) 
J 

1 have gone through all necessary federal and local approval 

stages, and that in the case of the "Five Proposed Projects" 

these approvals were completed by passage of a Chicago city 

ordinance in April of 1965. There were numerous news stories 
'-

)) in the Chicago newspapers at that time , and public hearings 
'-

were held both by the Chic ago Plan Commission and by the City 

Council's Committee on Planning and Housing. 

The whole process of f inding , investigating, analyzing and 
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obtaining approval of public housing sites is obviously a very 

time consuming process~ and surely any ac tion sounding in 

equity seeking to nullify all of this, a nd especially at a 

time when CHA has a waiting list of applicants for regular 

family public housing totalling approximately 8 ,500 families~ 

is barred by laches, at least as to the 11 Five Proposed Projec~s" 

approved in April, 1965, long before the time of filin of t his 

Complaint . In respect of t hese projects , defendants submit , 

there has been such a lac k of diligence on the part of plaintiffs , 

as a result of which t here would be such a substantial disadvantage 

t o CHA and to the public in now having to start over again looking 

for new sites were the relief requested to be granted, that the 

e lements of laches are present, c f . Costello v . United States, 

365 U.S. 265, 282 (1961 ), and cases cited . 

(B) THERE IS NO GENUINE ISSUE AS TO ANY MATERI AL FACT . 

In the alternative , defendants have moved this Court for 

an order for summary judgment , upon the ground that there is no 

genuine issue as to any material fac t~ the crucial allegations 

in paragraphs 12~ 13~ 15, 16 and 17 of pl aintiffs' Complaint 

regarding site selecti on for regu lar fami ly public housing 

projects being clearly and demonstrably untrue . ....__ 
Paragraph 12 of all four counts of the Complaint alleges 

as follows: 

"Substantially all of said numerous sites 
selected f or regular fami ly public hous ing projects 
by the Authority and approved by the City Council since 
1950 and prior to April 7 , 1965~ were in neighborhoods 
which were at the time of such selection, and are now, 
Negro neighborhoods~ and were and are within the areas 
known as the Negro Ghetto." 
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As noted earlier in this Memorandum ~ paragraphs 16 and 17 of 

Counts III and IV provide as follows: 

"16. Since 1950 substantially all of the site s 
se l ected by the Authority for regu lar family public 
housing projects have been in Negr o neighborhoods and 
withi n the areas known as t he Negro Ghetto . After 1949 
the Authority sold and di d not bui ld regular family 
public housing pr ojects upon site s previously acquired 
by it in whit e neighborhoods . 

"17 . Each of t he s i tes f or the Five Proposed Projects 
and for the Twelve Propose d Pro jec t s is in a Negro neighbor 
hood , and within the areas known as t he Negro Ghetto ." 

The corresponding paragraphs of Counts I and II go further and 

a llege in substance that t hi s s ite se lection by the CHA has been 

de liberate so as to avoid t he p lacement of Negro families in 

white neighborhoods. The facts~ defendants respe ctfully submit, 

so strongly contradict these allegations of the Complaint as to 

require a determination by t his Court that there can be no 

genuine issue of fact on t he ba sic pr oposition. 

Attached to Mr. Humphrey's Affi davit in support of this 

Motion are two tables (Exhibit s A and B), one listing all CHA 

regular family housing units "in management" (i.e ., constructe d 

and occupied), indicating t he number of dwelling units in each 

project, the year of site acquisition , the per cent Negro 

population of the neighborhood or community area at the time of 

site acquisition (according to the nearest U.S. Census). The 

other table gives similar f i gure s for t he "Five Proposed Projects" 

and the ''Twelve Proposed Pr ojects" re fe rred to in plaintiffs 1 

Complaint (including the one site selected by CHA and not approved 

by the Chicago City Council). De fendants do not understand just 
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what these plaintiffs may mean when they refer to a neighbor 

hood the r acia l composition of which is "substant ially all 

Negro" (Complaint , paragraph 9), suc h a neighborhood being 

categorized as a "Negro neighborhood" (Complaint , paragraph 9). 

Nor do these defendants understand just what plaintiffs may 

mean when they allege that "substant ially" all of the sites 

selected by the CHA since 1950 have been in such neighborhoods 

(Complaint, paragraph 12) . Reas onable persons can, of course , 

differ as to exactly what could be meant by a "substantially 

all Negro 11 neighborhood . Certainly, a 11 substantially all Negro 

neighb orhood'' would be great ly in excess of 50% Negro but some -

thing less than 100% Negro in racial compos ition . 

On any reasonable basis , Mr . Humphrey 's Affidavit and the 

attached exhibits show clearly that CHA has not confined its 

selection of sites for regular family housing units to Negro 

neighborhoods . Thus: 

(1) Of the total of 28,853 regular family housing units 

now "in management," 18,033 units or almost 2/3 of all units are 

locat ed in neighborhoods having a Negro population of less than 

80% at the time of site acquisition according t o the nearest 

U.S . Census . Just as significant, of this number 12 , 619 unit s 

are located in neighborhoods having a Negro population of less 

than 50% at such time . 

(2) Of the total of 19,474 regular fami ly housing units 

in projects located on sites acquired in 1950 and subsequent 

years and now "in management ," 9,454 uni ts or almost l/2 of all 
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units~ are located in neighborhoods havi ng a Negro population of 

l ess than 80% at the time of si t e acquis ition acc ording to the 

nearest U. S . Census. And of t his number 5 ~692 are located in 

ne i ghborhoods having a Negro population of less than 50% at 

such time . 

Defendants question t he r elevance of the comparable figure s 

as to the 21 sites~ the deve lopment of which the plaintiffs seek 

to challenge in this action ~ i nasmuch as t he gravamen of 

plaintiffs' Complaint is an a lleged discriminatory site selection 

pr ogram in existence prior t o s e l ec t ion of these 21 sites and 

in fact going all the way back to 1950 . Even if the units 

planned for these 21 sites a re thrown in with the units located 

on sites now in management, the figures would be as follows: 

(1) Of the total of 31~900 r egular family housing units 

in management or proposed t o be develope d on the sites in 

question (including 68th and Dorc hester)~ 18 ~998 units or 

substantially more than one - ha lf of al l units, are located in 

ne ighborhoods where t he Negr o population was less than 80% at 

the time of site acquis i t ion or Chic ago City Council approval~ 

according to the nearest U. S . Censu s . Of this number, 13~068 

units are located in ne i ghborhoods having a Negro population of 

less than 50% at such time . 

(2) Of the total of 22~521 regular family housing units 

in project s located on site s acquire d in 1950 and subsequent 

years and now in management , or proposed to be developed on the 

J 

sites in question (again including 68t h and Dorchester), 10,419 

units or close to one-half of all units, are located in neighborhoods 
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where the Negro populat ion was less t han 80% at the time of 

site acquisition or Chicago City Council approval , according to 

the nearest U. S. Census. Of this number, 6,141 unit s are 

located in neighborhoods having a Negro population of less 

than 50% at such time. 

These figures, defendant s submit, preclude the possibility 

of there being any genuine issue of fact on the basic proposition. 

They show that the crucial al legat ions of the Complaint are 

clearly and demonstrably untrue; that the CHA's site selection 

program over the years, whether over all the years of its 

existence or over the years 1950 and subsequent , has not 

been confined or substant ially confined to Negro neighborhoods 

in the selection of sites for public housing . 

JOHN \.J . HUNT 
38 South Dearborn 
Chicago, Illinois 
346-5100 

Street 
6o6o3 

KATHRYN M. KULA 
EDMUND H. SADOWSKI 
55 West Cermak Road 
Chicago, Illinois 
225-9700 

Attorneys for Defendants 

Respectfully submitted, 

One of the attorneys 
for defendants 

RECEIVED a CORY of the foregoing Memorandum this / '( 
day of October 1966. 
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