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BRI EF OF DEFENDANTS I N OPPOSITIOli 0 
PLAINTI FFS ' M I ON FOR LEAVE TO AMEND 

COU S I ND II OF HE COM LA I NT 

The Complain i n this case has been on file since the summer 

of 1966, or more han 1 1/2 years. he basic issue framed by 

he pl adings issimply an solely whe her since 1950 the defendan 

Chicago Housing Authori y , i n selecting loca ions for regular 

family public housing, h s de liberately chosen si es to avoid 

he placement of Negro families in white neighborhoods. 

Thus, para raph 7 of Counts I and II of he Complaint ( the 

only coun s remainin ) speaks of he power of defendan CHA o 

select and acquire si es for regular fami ly public housin~ , 

subject o approval by t he Chicago Ci y Council; paragraph 11 

speaks of the selec ion of regular family public housing sites 

since 1950 and prior to April 7, 1965 ; paragraphs 13 and 14 

speak of specific sites selected by CHA in 1955 and approved by 



the Chicago City Council on or about April 7, 1965; paragraph 

15 speaks of specific si es selected by CHA i n 1966 and approve d 

by the Chi c ago Ci y Courcil on or about July 11, 1966 ; paragraphs 

16 and 17 make he basic charge t ha since 1950 CHA, i n selecting 

locations for regular f amily pub lic housing has deliberately 

chosen sites o avoid he placement of Negro families i n whi t e 

nei ghborhoods ; paragraphs 18 and 19 s peak of t he alleged effec 

of such all ged s 1 e selec ion ; ru1d, f i nally , t he prayer for 

relief speaks speci~ically of al l eged discrimi nat i on i n site 

selec tion for regular fami l y public housing proj c s. I n s hort, 

the Compl aint t hroughou addresses itsel t o he one issue of 

al l eged discrimination in site selection; nowhere i s t here any 

me ion made of t e nan assignment . 

Now , af er all his tim , af er ex ensiv discovery , 
-plain iffs seek i n effect o mak new lawsui 

by acking on is addit iona l and complicating issue - - t he 

issue of alleged discrimina t ion i n enant assignmen . To do 

t his t hey propose amendment s t o para raphs 17, 18 and 19 and 

the prayer for re l ief, o bring i n o his sui the following 

charge (by amendment to paragraph 17): 

"The Au hori y has delibera ely employed i n he pas 

case 

an continues nO\'l to employ practices for he assignment 
of t nan s o dwe lli ng uni s provi ed by it whic h avoid 

h placement of Negro fami l ies i n \'lhite neighborhoods. 11 

1 

De f e ndants respectful l y submi that his attemp by plaintiffs 

now o broaden and ex end the scope of t his sui is wi hou t 

justification and prejudicial t o defendants; and t hat accordingl y 

plaintiffs ' mo ion for 1 ave to amend, i nsofar as h pr oposed ---
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amendments rela e o alleged discrimination in tenant assi nmen , 

should be denied. 

I n seeking to amend their Complain by interjection of he 

issu of alle0 ed discrimina ion in enant assignment , plaintiffs 

in their brief cite decisions of this jurisdiction indio ing t hat 

liberality is favored under he applicable rule (Rule 15 (a) 

Federal Rules of Civil Procedure) in he amendmen and supplementing 

of pleadings. Lib rality does not mean t he absence of res raint, 

however; motion to amend is always address d o the sound 

discretion of the court, and therefore other decisions are 

advisory only and each case must rest upon its par icular fac s, 

A. L. B. Theatre Cor2oration v. Loew ' s Incorpora ed, 21 FRD 

584, 585 ( .D. I ll. E. D. 1957) (one of h cases c i ed by 

plaintif ) ; Arms rong Cork Co. v. P 
~ 

FRD 534, 535 (D • • Ohio 1950) . 

erson-Sargen Co., 10 

I n A. L. B. Theatre Corporation the plain viff ' s original 

complaint alleging antitrust violat ions sought injunctive relief 

predica ed on plain iff ' s inability t o obtain ren al film for 

its t hea re. Subsequently , th plain iff lost its theatre lease 

and , injunct ive relief having become moo , plaintiff sou ht to 

amend the complai o recover t eble dama es , in er alia. 

Judge Hoffman gran ed leave o amend, the t wo f c ors of 

si nificanc in his ecision bei 

(a) he change in plaintiff ' s circumsta ces subsequen to 

h filin of he complain ; and 

(b ) lack of any pre judice o he defenda as a result of 

t amendment. 
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As s t a ed in lee v . Pi tsbur~h and West Virginia Railroad 
""<\ 

Co. , 22 FRD252, 255 (D.C.( Pa .. 1958): 
\-

"Because discre ion is involved, i is eviden 
ha no single fac or could be conclusive in every case 

on the quest ion \-the t her amendment s or supplemen al 
plea i gs shoul be allow d , since exercise of discretion 
fundamen ally depends upon a consideration of all 
circumstances prese ed ir .. each individual case. HOl'lever, 
in all of he decisions which have been examined the factors 
~hich have uniformly been rea ed as of significance are 

L_- timeliness , excuse for delay and prejudice o the opposi e 
/" par y." 

I 

Accordingly , an amendment should no be allowed w~en its 

proponent has no been reasonabl diligen nd he righ s of 

the opposing par ·y lill be unduly prejudiced or t he trial of the 

6 FRD 309, 310 (D.C. Del. 1946); \ oldow et al. v . Ectgemoor 

Realty Co . e t al., 81 F. Supp . 800, 802 (D.C. Del. 1949); 

Eis nmann v. Gould- Nat i onal Batteries , I nc. 169 F. Supp . 

1
862 (D.C. Pa. 1958); Hirshho n v. y Appliances Co., 

e al. , 101 F. Supp. 549 (D. C. Pa. 1951). 

Defendan s submit hat none of the relevant factors weighs 

in plain iffs ' favor in he present case; just t he reverse. 

A h t hreshold of this sui (Oc ober 10 , 1966) defendan s 

fi led mo ion o dismiss , asser ing among other things plaintiffs ' 

lack o s anding o sue. Count raffidavits and the brief filed 

by plaintiffs in opposi ion -o this motion alleged discrimination 

~n defen ants ' enan assignment policies sufficient to give 
/ 

plain iffs s anding o sue. What plaintiffs seek o do no\<I 

by way of amending heir Complaint o include a charge of 

iscrimina ion in enant assignmen -- they could have sough 
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o do then. There has bee no change of circums anc s in all 
_;) 

he in ervening t ime ·o justify such amendment now. 

Moreover , to allow such amendment now would be ex remely 

prejudicial to defendant Chicago Hous i ng Authority. This case, 

uhich seeks injunc ive relief to hold back a 54 million public 

housing program for the development and construction of almost 

3 , 000 regular family ~ousing uni s in he Ci y of Chicago, has 

proceeded from the s ar as a "si e selection" case. D fendants' 

written interrogatories to plain if s ( served in arch, 

were framed on that basis.~ number of depoGi ions have 

'aken by defendants on t ha basis_J ~lain iffs have had 

xtensive discovery of defendant CHA ' s records and files and 

p aintiffs have taken a numb r of d posi ions.] If his Cour 

were not o ex end and comp ica e his action by permitting 

plain iffs o tack on o their Complain a cha ge of discrimina ion 

in tenan assignmen , ~l_or much 'Of this ground \'10Uld have to _ ~~ ~ 

be re raced and covered again -- defendants would be obliged 

o serve addi ional interrogatori s , take supplemental or 

addi ional deposi ions or both, conduct extensive interviews 

of CHA personnel involv d over t he years in tenant assignment, 

search out and review addit ional d cuments, and so on. The 

additional ime and expense involved and he hampering of prepara ion 

for rial woul d , defendants submit, constitute prejudice ~o 

defendan s clearly sufficient to jus i this Court in i s 

discretion denying plain iffs leave to add he charge of 

discrimination in enant assignment o their Complaint. 

If it was not apparent at the outset of his suit, one fact 
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has si ce become qui e apparen : th ndividuals na ed as 

plain if s ar• plaintiffs in name onl y. Civil rights organizations 

are h rue moving force behin his oui , an i in eres s 

have been · ell represen ed by he a orneys who hav app are 

on ir ehalf . h Co plain as no simply ro n o e h r 

bu was car fully a~n o raise he on issue of alle ed 

discrimina ion in si e s lect1on. Under hese c1rcums ances, 

efen an s respec fully sub. · ha 

a d on h a di 1onal nd separa 

s is not the ime o 

issue o · nan assig ment , 

si p y because h a orneys have ad an after houg 
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A torneys for De endants 

Respectfully submi ed, 

REC IVED a copy of the oregoing Brief this 
day of ~arch 1968. 
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