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... ------··---.... --.---.......------- -··--
Oetondant • brief in opposition is a Qlo blow N. It y h 

cOJ:plaint ia eought to be 

an att rthou ht" (p.6.), althou9h t.h aft rthought fl waa t1 t of 

<.1 fend nt • own ttorn ya. It implie tbat the . tion to n i 

too l to becauso the o. 1 in~ has be n on til l l/2 y r 

(p.l.), ltho gh detend ntA' o con uct e n arlier n n 

nnec as ry. And it sa rts that d f ndanta will be 'pr ju ic 

by th gr ntin1 of th motion b cause tll y ill h.ave to con uot 

o e ~ it1on 1 ui cov ry (p.5.), lU1ouq thy p rtioip ted in 

plaintiff • diaeo ery on iac. 1 in tory t n t aaai ~ nt practic 

for l ost six 1 onth and coul nd sho ld ~- b ve con uct <1 tl; il: 



own diaao ry during tb t ti e. 

• will abow, dofen nt ill not. 1 ao In ny v nt, as 

bo pr judiced by the 

under ~~ ca a for 

end nt, which ia t e only valid r aao 

nying l ve to .en • 

I • ~h!.-= M!... rtiH)Ui!'t::_\l!!.._ f:>!udan!!J .• 

't'h complaint ohargea th d. tend t Chicago ou•ing ut1ori y 

( ~CH ) with k eping · qrce out of hit nei hborlooda. It 

eharg t t this •• don by locating houaing proj eta oat 

exclueiv ly in lJoqro n ighborhood • n""hen th c plaint 11 a 

plaintiff • counsel di not kn~ ( ffi~avit in up ort of oriqin l 

bri f, ,3) tb t another y this was don wa• by e ping egro • 

out of the f projects which ha~ lonq ago he n locat n whi 

n i,_hbo:rttood • Coun l uncovere filets o thia • · j c only 

4urinq iacovery, while prep ring to oppoa CaA' otion to stri e 

h complaint (bid.). 

In light of this Cour 'a ruling of arch 2, 1967, that 

plaintiff at prov ~that a f nd nta wer ro~p e 1 tb ir 

election ot ite at lea t in p rt by a de•ire to intain 

cone ntration o Negroes in partie lar area or to prev nt th ~ 

fro living in other are ,• i v a plain th t proo o def nd nt • 

desire to pr nt N groes tro livi g it th ew ol projac in 
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whit neiqhborhoods would b i pr •• v vidence tbat the location 

of practically 11 tb n wer projects in l gro n ighb rl1ood was 

no jut an ccident •• ccord1ngly* plaintif eet out to 9 th r 

uch proof. ach of th follo•in9' requests tor doc nt.a , an 

tho in rrogation of ~r. phr y, 1nclu4 d • subject o dia-

cri. inatory tenant assignment (affidavit tt ch d to tbi brie , 

2) . 

1. O<>eu nt requ at d o CHA on May 24, 19 7 ; 
upplied on Jun 20, 1967. 

2. Doc nts requ te of CHA on J ly 5, 1967 7 
upplied on July 27, 1967. 

l. Docurenta r que ted o c~ on 
au pli on October 10, 1967. 

r 2 , 19 7 ; 

4. po 1 tion of l~r. c. . u. phrey, then o puty 
cut!ve Director ot C A, taken on July 10, 19 7. 

(Plaint! ta d voted consid r t e to • rchin or CloCU! nt 

oa thia auLject nord r to be able to &ke ~~• a · ove re uoata, 

and aid CHA ch r9 a for eopie of tho doc nta furnia. .) Thu , 

1 could not h v .be n cl r r, as shown b __ ~!....~_.P.!~~ici . ~iC?,.!!, 

:tn .. !:~.!~!£1..• hat the ia•u• ot iacri inatory tenant ••ig nt 

as ~in" tb4 oa e. 

In o al courae, plaintiff would h v b en ent tl to en 

the plaadin • at th concluaion of ~1 cov ry or, un er Fo ral 

Rule lS(b), to confo to their proof at trial. ev r, th 



-·-
aituation clanq d suddenly ()n l:'ov ber 13, 1t 7. On t.&t d.at 

CBA !2_U_!-.!J..!.!Jt_! _ _ ,.. ook the position that it ould not 

di cov ry on tb auhjoot o t n nt 

during the d po 1 ion of CHA ploye how instruct d not to 

n• r A quostion on th4t aubjoct. Counsel tor c 8 i 1 

11 X hav changed y 1 w, n<l I tfordin9 
you the opportunity to raia thia with tho 
Judqe 1 you o ir .• (Att C)e affida it, 
tl .) 

Cl arly, th r or , th chang ot vi v - the a t rthouqht - w 

that of CiiA, not th plaintif!a. 

It • '" nere hA 

On ,-.ov .Wer 29, l9G 1 (two ~e ·a att r CHA • chang of 

oai ion) , t th uqge tion o CHA, the depo ition then b iny 

takon of r. Swib 1, Ch ir an of tho CHA, and 11 other ohedul 

o oaitions, er djourn d by ;re nt of tile r>arti a tor · 

purpos of eo ducting G ttl. ent di cua ion·. Such di eu ion 

continued until bru ry e, 196 , h n they w r te in t d. 

(i\ttached aff1 avit,, 4.) 1'h otion or laev to n tb 

c .14int aa fi1 d on ~arc 4, 1968. 

rhu , o t of tb ti e b we n th C&fA's ch 9 of position 

and th filing o the otion to amend waa taken up with aettl n~ 



diacuasions. Follo inq th t rmin tion of et 1 ment isc aion 

plaintif s ov u •)rompt.ly ( •ithin 3 1/l e.k: ) to M.lend th 

c plaint. 

ore ver, d 1 y ( v n if t er er any) oul not 

qro~n tor d ni 1 of th ~otion. 

"to aa e i is cir uit hau b n toun which 
hold that delay in it elf arranta r fusal 
of 1 a to ~ nd. · .L.D. Tneatr Cor r tion 
v. Lowe_'..!..!E.9~r~r~t!~·:-2r-p::-. o :-54, s ·r ·- ­
(o.c. - .o., 111., 1951). 

he c •• in thi circuit (see our original riof -· 

d tend nta cite mostly e ea from other circuits*) ak it cl r 

th t the only ~roun4 for d nying l e to no ia pr j ice. 

only "'pr jUdie: " which i ret rred to in th an ring bri t ia 

o end t. • assertion th t l y will have to con uct 

h 

dditional iacov ry, tor hia t ' er i 1 ti belore t.rial. 

-----• Cefen ant five e es for the pro1oait.ion th t 
nd ent houl not be llowod w.non J..t pro on nt h • not 

b t1 reasonably diligent and t rights of b opposin; rty 
will b unduly projudiced or the trial of th isau s unduly 
delayed 'lt ( • 4) • Thr e ot thoae c ••• - _:.e.,_, ~.~!.~- And Hira horn -
allowed ent. A fourth - )l • nn ... while findin9 uu u 
dol y, h at the a nd nt 4.i(.fli'Ot- t t c ai on which 
reli f could be grant d. ...ho tifth ... 1 - found t.h t an 

. n nt r isin~ th is u of tho fo~-r-f cour • l a of 
juris iction ould un uly pr juuice the oth r p ty, sine th 
st tut of lim! tat ion for ring-in'] the ct on in t.ta t to court 
would expir in 4 ays. Thia was r al rejudic : d nclant her 
can m ke no ~oh howinq. 
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This ia not 'prejudice" in t:he s se in which that t m i&J ue:ad 

in r lation to m ndm~nts to ple din9 • 

.. "l'h f ct th t d. fendant may be pu o 1 or 
di covery proceeding or at plaintiff's 

endm nt m 'i esbrac n w facts, or ev•n 
entir ly n w and inae ndont cause of otion, 
is no obj ction." !~t~!!.!.<?!!~hi __ pupE!Y._ 
Co., Lt • v. erican Tobacco co., 11 F.~.Serv. 
2··~:-;·-Ts-&.21, c80-.. f~To:c:E~o·:-Pa., 1 ,,, • 

"'!'he fact that th de.fendants might ha e to 
undertak oue diaoov ry proc edinqa and hav 
tim within which to an w~r is not suffioi nt 
raaaon ford nial of the motion." Cunnin h v. 
Jf!I~.!., 37 i' .n • .o., 431, ~35 (D.c .w .o. s .. cai::-
1965). 

In ~-;_,i..:~t-~£· v. !:J.~~t -~~~!:.J:.!!~' 1 F .R.t>. 553 (0 .C. Rh. Ia., 

1954), th court saids 

~Plaintiff contends vigorously that the d f n· 
d nt 1 ve en guilty ot inexcu able d lay 
in . a ·inq th allo9 tion they now s k to 
ple d and that t.o p rrJit th endment. would 
subat nti•lly nlarg end chan9 th 
of the trial of thia ea in such m. n r 
that would er1ou ly prejudie their rights ••• 

"A curaory re «!ing of th · co .. , pl int. is suffici nt 
to how that th actu 1 matt ra involv d h rein 
ar numcr u , compleJf nd probably diff!eul of 
aac rtainmont. Pro their vory natur th y are 
peculiarly within tho kno"'l dg of the pl intiff. 
It is not unr aonable t.o t.Dl tt" t the ,.ro.,er 
inv otiqation thereof re•l'Uired long period o 
ti~ • Und r th ciroum t nces I c nnot tind that 
th ef ndants have been .guilty of incxcu ble 
d lay as clai d by tb pl intiff. D lay, in·x­
c:usa.ble or oxc sahl , i not lou suf'fici nt to 
warrant dGni 1 of leave to m nd. hero lao 
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b showinCJ that a o. r lt thur of the 
rights of tb plaintiff would b t)r j die d 
if the n n 11 · 

·h.il t t th allo ane of 
propos d nt ill pre n question 

l ich y r c uir additional pr p r io for 
trial by both the plaintiff and def ndants, 
his ia ol rly no ground for d n1a1 of th 

. otion of th a f nd nta. 'rho iss • aougllt 
to b rai od h v h en kr•own to th lain iff 
since r, 1952 ••• 

inq in the a fid vit 
1 in iff•a obj ot1on to th 

d 1 y o tb a t n ant i req ting 
wo~ld prejudic the pl intiff 
vi n e to support t deductibility 

ot aia alleg d lo••••· There is no indication 
that the officer of the pl inti:ff who re 
famili r with th 1 of tho plant an ot r 

et nd t tr · nafer of th not ar not 
availabl as wit •••••· ~o cl&i· is aae th t 

v p rtin nt r cord r 1 ting th r to 1i· ing 
or inca bl of uction ••• 

t~ lt is y nt t at laintif 
will not th all ce of 
l to an~ etice i tho re ent 
ca ill b a 1.d leav i qr nt d. 
Cl6 P.n.o., 

t \8 f ctual at r involved a.ren • rou. , pro> r 

tiqation h tak n ti (Il in tiffs not 1 av-ny b tl w r 

facts h n th co plain W0.8 :file:l), th t ct ar v culi 

of 

rly 

it in t • know! ge o Cll , the 1 au h a b o no-wn to CH sine 

at l .- t o a b r 15, 196 ( h n an a fidavit on tl aubJ ct •• 
fil d), and ther i no in ic tion that any o th offic r ot 



CiP .. w 10 ar 

r cord 

h r 

hr c 

ili r with the fcot ar not v; 11 bl or at ny 

hol ings re e p ci lly plica lc: 

0'1/ ) th t o a not re lly 

f c • he i au of di ori'in tory tenant a si ~~ nt 

b a t>een in t11e c , ry long ti · , 4!ef nda.nta h ve 

p rtici te in pl i tit • di cov•ry on tl. t bj ·ct, and d !end nt 

h•ve only nA"l':illtl!lvea to bl e f r ot haviuq •n qo i l iacov ry 

on h ubj t b for no • 

ln dition ( lthough for rea ons al ady iven a fact is 

irr levant), d f ndanta hav ov rstat d the ~ount of dQitional 

di covery which will ~ r quir d. Oof n h vo co .. 1 to 

only to r po itiona: 04 thos d on nt ll not tify 

on the au j ct o! t n nt 8 i nm nt, and plaintitf will 0 

ati ulate. h only oth r vi n (apart fro CUA' on 

offie rs) pl intitf p GIS ntly e )tJCt to t stify on thi ubj ct 

r two to er ployee of CH • One h alre y fil d an 

affid ~it in this cas nd fa dant h . long en a r of 

b ub t nc f r ro OS te ti aonyi nd CliA h • lr d 

indicat d th t itmay t th ·~epoai tion ot the otho.r in ny 

avon , uit apart fror th otion to nu ( tt b\ld a.f idavit 

1 ) • 



Thu , there is no !actual b sis for an r('•ument of prejudice.* 

~h entire j ot of ton nt ast:d~r~ent is . rcer.lin ntly t.ter 

of Cf' • o ·o icie n't roc ~ure a to h!ch li ttl 1 covery 

b c hould D • Th rti ave pr iou ly agr t t 

any .rurther itiono d ir ·d b i~~er side r to h tax n 

b tv n April 9 and r~ay 20, 196 • surely thcr i mpl . tic 

durin thie p riod of l~ost ~onth and a h lf for C'A to 

conduct ny dcit onal discovery it QAy ish. 

CONCLUSIO·•z ------·-
In ·O an v. Da 1 , 37 u.~. l7G, 1U2 (19 2), t' su,re 

court aid : 

1 15( ) cl clar~ tn t 1 ave to 
• hall b frc ly 1v n wh n j o 
r uir a• : this -andate is to be h ec • 
Gee 9en rally, J Moore, Federal Practice 

•o-fenda~hiv -not-uvport of pr judie i an 
f fidavi t or oth rwis • In ~~f!t.l_. ,-h tr c~. v. Par o~!_.!..l .. 

~istri ~..!.!!J:_ Cor~ . .. , 16 F.~upp. 221, 224 (C.:.C. £.0. P ., 195), 
t.h court s id : 

"Ev n thou<;h pl ot b en ili : nt in i tir q 
17 onths to rnov anend ~nt, i dofen ant 
(rox-0 l ar ) ha not aho n hat thi ~.: ela1• has r sult d 
in any pr judiee or har to it. If it c ak.e su.ch a 
eho ng., . ox-D la•Jarc "./ apply tor a eont.inu nee of t e 
ach dule tri l dat • 



(2d d. 1948), '' lS.OlL, 15.10. If the 
underlyin9 fact or circumst ncea r lie upon 
by a plaintiff ~•Y be A prop r ouhj ot of 
relie , he ought to b afforded n opportunity 
to teat hi cl iD on th ~erits. In ~\ 

ba·nc::e of ppar ut or c.1 c::~are re aon -
such as undu lay, ba4 faith or dilatory 
otive on th rt of the ovant, r p ate 

tailur o cur ficlencies by .endment 
t)reviously allowed, undue pr judie to the 
op )() !ng pa.rty by virtu of allowanc of tho 
&m ndm .nt:. , futility of am 11 t nt, tc. ·· th 
loave aouqht o.ould, s th r les r q ire, 
b · '!Jr: ely (;iv n. • o aours • th grant or 
d nia.l of opportunity to am nd i within 
th d i""cr _on o f t h Pi trict Cot·rt, b t 
outright rctus 1 to graz: t th4! l v ithout 
any justifying roa·on D. penring fo th ooni 1 
ia not an e.x. rc!a ot di cretior1; it is r ly 
abue o f th t , cr ti n lld i.ncon · · ten~ wi til 
t; e spirit of the (leral Rul a. r• 

The ca o in thi circuit mal:.o it cle r that. .en 'l<rnts to 

p l din.;:-s ar to b ( rr.li tt u wtl s pr- ju ic o l res lt. In 

hi c \ ve eho 11, e. claim o prejud.ic c hardly k.e 

.. a a· wi tl tr i~ht ac • Th facts er no kno n when th 

co pl 1 t \1 s filed disco ry en u , dl.u:·ing thich th facts 

w r unc v r Q.; ther w t 1 • a jointly agr uton "~moratoti 

for a ttlem nt di cu •iom.s; nd the motion to nd va filed 

pro ptly ft r uch iscua iors ended and four months betore the 

.. 
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nch dul d tri 1 date. It is inconc ivable th t any c could ce 

tound which d t\1 d 1 ve to en4 o f eta aucl a th • 

IVI:D · CO!Y o 

Ro p ctt lly . itt d, 

Al -iAnd- rPo""iik.otf---------·-- -----· 
On of t1e ettorn y tor the ~laintiff 
231 S uth. LaS llc ~tr t 
Chic go, Illi oiG 0604 
C ntr l 6 - 4500 

h or goin R ply ri 1. support 

0 

ay o •P il, lS6 • 
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) 
) 
) 
) 
) 

orn upon ath, pose a 

1. I i one o th ttorn y t.or tl pl ntiff in 

t.his c • 

2. ro sup lied by c U\, po ition 

t n 1 t 1 di cc:N ry ot. r in atig tion, all 

sub n to the filin of pl .nt, h found vid nc 

h c lA dJ.& pr -nt gro a tr livin9 in xiating hou l 9 

proj eta 1 hite neiqhborhoo • 

3. On tv .nb r l:J, 1967, rin<; t it on of C lvin 

H for th ir t t i truct d 

pon n not o n · r qu ion on th subj ct t n t 
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a siqnm n nd s~id 1 ~r have chan cd y vi , and I ffortling 

you h opportlnitr o a! thia with th Jud • if you so d. sir . " 

4. 0 tov r, 2 1 1 67, t th uqg o tion of wiA, th 

d p itio then b i g t k n o r. 5w h 1 an all other cl ulea 

·pottit!on djou d b ~ qre m .nt ot the part.1.e for th 

. urpo of conl1 ctin . ttlemen diacu aion • uch di cu eiol'\a 

continu d t n 11 :P.e ru A 1968, hen th y w ro t rminat d. 

5. 1 e on th subj ct of diaor 1natory 

tenant assign. nt , oth r tll n Ct'A otticer , ar expect. to b 

K lo Willi ms, ·.ram a.r •r bb nd J.::dward uol gr n. T eara '1' )D 

fil d. a ftid vit in th caua · on a ch ubj ct, nd coun el 

for c h a 'r viou 1 die tecl that c n y take th d osition 

n. 

....... .. .. .... ·-""-- ._...._ ... _ ...,.. 
A xander o i~of 

nd ~orn to 
or th • 

ay of. A r l , 1968 .. 

.... - __ .. -......: . -- - . - _ ..... 
' otary '(lublic 


