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lN THE UNITED STATES DISTRICT COUR'J 

NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX, et al., 

Plaintiffs,) 
) 

vs . ) NO . 66 C 14\:)(j 
) 

c;EORGE h . R0!-1NEY I Secretary ) 
of the Department of Housing ) 
and Urban Development of t he ) 
United States, ) 

) 

Defendant . ) 

BRIEF IN SUPPORT OF PLAIN'l' I FFS' 
MOTION FOR SUI--1MARY JUDG~·J.:SNT 

On June 19 , 1967 this Court ordered t hat "all proceedings 

r.erein are stayed and the matter continued generally unti.l suc.t1 

time as there is a disposition of the companion case [Gautreaux 

v . CHA] " With the entry of an order on tea ant assignment 

imminent, the companion case will shortly be disposed of, subject 

only to the Court's continuing jurisdiction. Accordingly, 

plaintiffs believe it appropriate to r esume proceedings in this 

case and have filed their motion for summary judgment (and certalt< 



related motions) together with this supporting brief . 

In this brief we review the status of the case (Part I); show 

how decisions rendered subsequent to the filing of the last briefs 

in 1967 have made it doubly clear that the pending motion to dismiss 

the action of the defendant Secretary of the Department of Housing 

and Urban Development ("HUD " ) should be denied (Part II); and show 

why plaintiffs' motion for summary judgment should be granted 

(Part III). 

I. THE STATUS OF THE CASE. 

The complaint in this case was filed simultaneously with that 

in the companion case, Ga•.1treaux v . CHA, No. 66 C 1459. The 

allegations of discrimination in the two complaints are identical. 

Liability of HUD is p~edi:: c.ted upon its being a "joint participant" 

(Burton v. Wilmington Parking Authority, 3G5 U.S. 715, at 725) in 

that discrimination, and is based on t he Fifth Anendment to the 

Constitution (Count I of the Complaint) , as well as upon Section 

601 of Title VI of the Civi.l Rights Act of 1964 (Count II of the 

Complaint; 42 usc. §2000d). 

HUD filed a motion to dismiss the action on five grounds: 

(1) lack of standing to sue; 

(2) failure to exhaust administrative remedies; 
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(3) lack of jurisdiction; 

( 4) failure to state a claim for relief ~ and 

(5) failure to join an indispensable party. 

HUD then filed three briefs and several affidavits in support 

of its motion . * Plaintiffs filed a brief in opposition plus a 

motion (with supporting memorandum ) to consolidate this and the 

companion case. HUD filed a reply brief and an additional 

affidavit and plaintiffs filed a motion for discovery respecting 

that affidavit. Then, on its own motion, the Court entered 

its order of June 19, 1967, as follows ~ 

"Noting that the substantive issues presented 
by the allegations of the Complaint here are 
virtually identical with those presented by 
the Complaint in the companion case brought 
by these same plaintiffs, 66 C 1459, Gautreaux, 
et al. v. Chicago Housing Authority, et al., 
and that the determination of those issues 
may render this action moot or greatly facili­
tate discovery and trial of the action , 

IT IS HEREBY ORDERED that all proceedings 
herein are stayed and the matter continued 
generally until such time as there is a dis­
position of the companion case and that all 
pending motions presently under advisement 
shall continue under advisement until such 
time as it becomes necessary to rule thereon. " 

There were no further proceedings until the filing of plaintiffs' 

*Thus, under the last sentence of Federal Rule 12(b), HUD's motion 
is to be treated as one for summary judgment. 
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motion for summary judgment and this supporting brief. 

II . HUD ' S MOTION TO DISNISS THE ACTION SHOULD BE DENIED . 

A number of decisions rendered subsequent to the filing of 

briefs on HUD ' s motion to dismiss make it doubly clear that the 

motion must be denied. For convenience we will set forth our full 

argument on the five grounds of the HUD motion here, so that the 

Court will have our entire argument before it in a single docume nt . 

A. Plaintiffs Have Standing To Sue . 

Plaintiffs have standing to sue on two separate grounds - under 

the Fifth Amendment to the Constitution (Count I) and under Section 

601 of Title VI of the Civil Rights Act of 1964 (Count II). 

(1) Plaintiffs Have Standing Under the Fifth Amendment. 

Count I of the Complaint charges, in effect, that HUD's 

involvement in and financing of segrega~ed public housing in Chi c ago 

has deprived plaintiffs of the equal protection of the l aws, i n 

violation of the due process clause of the Fifth Amendment to the 

United Sta tes Constitution. Bolling v. Sharpe, 347 U.S. 497 (1954) . * 

It is beyond dispute that an aggrieved citizen may sue a federal 

*In Bolling , the original school desegregation case in the District 
of Columbia, the Supreme Court interpreted the due process clause 
of the Fifth Amendment as including the guarantee of equal protection 
of the laws . 347 u.s. at 499. See also, Schneider v. Rusk, 377 u.s. 
163, 168 (1964) 0 
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official f or violation of his rights secured by the federal con ~ 

stitution. E.g. , Flast v. Cohen, 392 U. S. 83 (196 8) Kent v. Dulles , 

357 U.S. 116 (1958) ; Bolling v . Sharpe, supra. 

HUD's briefs do not contest this proposition but argue that, 

"Plaintiffs do not possess the personal injury which would be 

required f or any constitutional .. . right to maintain this suit. " 

(HUD's first brief, p.7a . ) The argument is supported with 

quotations from taxpayer cases such as Frothingham v. Me llon, 262 

U. S. 447 (1923 ) , to the effect that, "(where an interest ) is 

shared with mi l lions of others, (it) is comparatively minute and 

indeterminable ... " (HUD's first brief, p.8.) 

The answer to this argument and these cases is t hat, unlike 

an undifferentiated class of taxpayers, plaintiffs do possess 

the personal injury, i.e . , the personal stake or interest , r equired 

to assert the constitutional righ t to ma intain this suit. This 

Court has succinctly described that personal interest in the 

companion case: 

" [P]laintiffs, as presen t and future us e rs o f the 
[public housing] system, have the righ t under the 
.Fourteenth Amendment [here, the Fi fth Amendment] 
to have sites selected for public housing projects 
without regard t o the racial composition of either 
the surrounding neighborhood or of the projects 
themselves. Possessing this right and being of 
t he opinion that it is being denied them, plaintiffs 
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may maintain this action 
265 F.Supp. 582, 583. 

" Gautreaux v. CHA, 

Moreover, Flast v. Cohen, decided after HUD's briefs were 

filed , carves an exception out of the Frothingham doctrine which 

is plainly applicable to the plaintiffs . In Flast, after a care -

ful review of Frothingham , the Supreme Court determined that 

federal programs may be attacked on constitutional g r ounds b y 

parties who have ''the personal stake and interest t h a t i~par t t he 

necess a ry concrete adverseness to [constitutional] litiga tion 

Flast v . Cohen, 392 U.S. 83, 101 (1968) * There can hard l y be 

even a cavi l a bout the fact that the interest o= plai ntif fs 

me ets the "concre te adverseness 11 test of Flast . It s eems beycnc 

dispute t h a t pla i ntiffs do have standing under the Fif t h Amendment. 

( 2) Pl aint~ffs Have Sta nding Und~ r t he Ci vi l Righ t s Act 

- ----------------------------

CoLHlt II of the Co~llp la int 2.11 eg :-:~3 that HOD 's conduc t 

*" . .. [T] he Sup:cE:i.T1e Court h a s s i0nif i c a n t J.y brc:-1.dened t he concep t 
of standing t c, sue. For examp l e 1 i n :fJ. ~:._:; t v. ~Oh(_:£:, 3 9 2 U. S . 
83 , 88 S.C t . 1 94 2 , 20 L . Ed. 2d 91 '/ (l ::.r: u ; , i:.::1e S l'- ;::n: c~nte Cour t , 
modifying the l o ng s t and .: .ng n.: .l ·~ o f ~ .r:-s ·i:· :O_ L:~ c;l~·~!~ v . ~~:e J.l_0n, 262 
U.S . 447, 4 3 !...i. < ~ t . S9 7, G'/ L . E·~:. 10 '7P (l :'.2 .J ) 1 i1as ]_ ;..!cogniz e d t h e 
standing of persons , whose int~ ~ est is only t hat o f taxpa yer, to 
sue when consti tutionali t y of :>::e ,leral a c tion is i nvolve d . " 
We s t ern Addition Commun i ty Organ i zation v . We a ver, 294 F . Supp. 43 3, 
443 (N.D. Cal . 1968). 

**This is a separate and distinct ground for standing. Standing to 
sue under the Fi fth Amendment does not depend upon finding that 
plaintiffs al so have standing under the Civil Rights Act of 1964 . 
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has been in violation of Section 601 of Title VI of the Civil 

Rights Act of 1964 . (In relevant part Section 601 provides that 

no person shall be discriminated against on racial grounds unde r 

any program receiving Federal financial assistance . 42 U.S.C . 

§2000d .} HUD asserts that plaintiffs have no standing to sue it 

for a violation of that section, relying principally on Green 

Street Ass•n v. Daley, 373 F.2d 1 (7th Cir. 1967}. (IIUD concede s 

that "under some circumstances" Section 601 may "give standing to 

private persons to seek relief against the local agency " (HUD's 

first brief, p.25), and this Court has so held. Gautreaux v. CHA 

265 F . Supp. 582, 583-84.) 

~he language of the Green Street opinion supports HUD 1 s view. 

373 F.2d at 8-9 . However, we believe, (1) that Green Street was 

in error in this respect, as do several courts which have expressly 

declinf'4 to follow it; (2) that Green Stre et is distinguishable on 

its facts; and (3) that in any event the later decision of the 

Supreme Court in Abbott~~b~~a~ories v. Gardner, 387 U.S. 136 

(1967) , has substantially undermined Green Stre et on the issue of 

standing. Although the Court might ordinarily feel bound to follow 

Green Street, this should not be true where that case has been so 

clearly undermined by a later United States Supreme Court decision . 

The reasoning in Green Street was that since Sections 602 
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and 603 of Title VI provide a procedure for federal officials to 

follow if they wish to cut off funds to recipients who violate 

Section 601, direct judicial action for Section 601 violations 

should not be permitted lest that administrative procedure be by-

passed . 3 73 F. 2d at 8-9 . We believe this conclusion to be 

erroneous for several reasons : 

First, courts will imply judicial power to enforce federal 

statutory rights absent clear and convincing evidence of a 

contrary congressional intent. Although Title VI of the 1964 Civil 

Rights Act does not specifically provide for suit by persons den i ed 

the rights g ranted in Section 601, it contains no such clear and 

convincing evidence of a c ontrary congressional intent.* 

*An example of such "clear and convincing evidence"is contained in 
Section lO(b) (3) of the Selective Service Act of 19 6 7 , 50 U. S . C. 
App. 4 6 0 (b ) ( 3) : 

'' . .. No judicial review shall be made of the clas s ifi ­
cation or processing of any registrant by local 
boards, appeal boards, or t h e President, except as a 
defense to a criminal prosecution instituted unde r 
Section 12 of this title, after the registrant has 
responded either affirmatively or negatively to an 
order to report for induction, ... " 

See ~reen v. Selective Service Board, 284 F.Supp . 74 9 , 752-53 
(D . Conn. 19 6 8) . 
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The most recent and forceful statement of this rule is in 

Abbott Laboratories, sustaining judicial review of actions taken by 

the Secretary of Health, Education and Welfare and the Commissioner 

of Food and Drugs. The Court said (387 U.S. 136, 1 39-41, emphasis 

added) : 

" ... [A] survey of our cases shows that judicial 
review of a final agency action by ar. aggr~eved 
person will not be cut off unless there is 
persuasive reason to believe that such was the 
purpose of Congress. [citations omitted] Early 
cases in which this type of judicial review was 
entertained, e.g., Shields v. Utah I d0h o Ce ntral 
R. Co._, 305 U.S. 177, 59 S.Ct. :!..60, 83 L . Ed. 111; 
Stark v. Wic~ard, 321 U.S. 288 , 64 S .Ct . 559, 88 
L.Ed. 733, h ave been reinforced by the enactment 
of the Administrative Procedu::::-e Act , which embodies 
the basic presunlption of judicial review to one 
'sufferi~g legal wrong because o f agency action, 
or adversely affe cted or aggrieve d by agency action 
within the rr.eaning of a relevant r;tatute,' 5 U.S.C . 
§70~ , so long as no statute precludes such relief 
or the action is ::1:-.J t one commi tt.ed by law to agency 
discretion, 5 U.S.C. §70l(a). The Administrative 
Proced'.lre Act provide s specifical.ly not only for 
review of '[ a] ge11cy action made revie·.vable by 
statute' but also for review of 'final agency action 
for whi ch ew~e is no c- i __ her c..de<;n <>.te :c .-~me(~Y .i. n a 
court,' 5 U. S. C. §/ 04. ~he l eu.i.s l a tive m2~eria l 

el::u-::id::.U.ng that sr::lTtin<."l. :;_ ac t mc:. .:J. .L:fests a c o r.gress ­
iona l L1 t .ention tl1a t it. cover a broad spectrum of 
adminis ·trati ve a c tions , 2 and this Court has echoed 
that theme by noting that the Administrative 
Proced~re Act's 'gener ous review provisions' must 
be given a 'hospitable' interpretation. [citations 
omitted.] Again in Rusk v. Cort, supra, 369 U.S. at 
379-380, 82 s.ct. at-r04 , the-Court held that only 
upon a showing of 'clear and convincing eviden~of 
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effort to employ [plaintiffs'] administrative remedy would be 

'futile' . '· (HUD reply brief, p.S.) The exchange of letters doe s 

show that further complaint would have been futile (see the next 

subsection of this brief) ; but the point here is that the 1965 

exchange of letters constituted an exhaustion of the supposed 

administrative remedy. 

(2) Application for further relief would have been futile. 

The familiar rule is that when an administrative agency's 

announced views or policies are such that a plaintiff's application 

for administrative relief would almost certainly be rejected, the 

courts will not require the plaintiff to make the futile gesture 

of applying to the agency as a prerequisite to granting judicial 

relief . See, for example, School Board of City of Charlottesville , 

Va. v . Allen, 240 F.2d 59 , 63-64 (4th Cir. 1956), and Koepke v . 

Fontecchio, 177 F.2d 125, 128 (9th Cir . 1949) . 

HUD's rejection of the complaint respecting the 1965 sites 

plainly brings this case within that rule, particularly because of 

the ground for rejection noted above. So too does BUD's action in 

approving 1966 sites which furthered the pattern of segregation still 

more (see 296 F.Supp. at 911), notwithstanding HUD had the 1965 

complaint before it. Thus, under the above authorities , further 
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complaints to HOD concerning segregated site selection patterns in 

Chicago were not required as a prerequisite to seeking judicial 

relief.* 

(3) In the circumstances of this case the supposed admin­
is trative remedy was clearly inadequate and resort to 
it was not required. 

The supposed a dministrative remedy is not really an 

administrative remedy at all. The supposed remedy consists of 

a regulation which says that a person may file a "written 

complaint . " (The regulation is quoted at page 19 of HOD's first 

brief.) There is no provision for a hearing, none for the taking 

of evidence, none requiring HUD to take any action at all based 

upon the "complaint" -only to " investigate." HOD's argument 

*It may also be noted that, as the opinion in Hicks v. Weaver 
discloses, a similar letter of complaint was filed with HUD 
in November, 1965 respecting site selections in Bogalusa, 
Louisiana . The complaint was rejected in June, 1966, by the 
same person - t-1arie C . McGuire who rejected the complaint 
here 1 on the ground that the Bogalusa sites were in racially 
mixed neighborhoods. HUD was asked to, and said it would, 
consider a request for reconsideration in July and August, 
1966, because the complainant contended that HUD's facts were 
wrong and that the proposed sites were not in racially mixed 
neighborhoods . (August, 1966 was the month the complaint in 
this case was filed.) HUD never communicated thereafter with 
the complainant and he learned of HUD's approval of the Bogalusa 
sites only through the newspapers. { 3c:l F.~"tf .J 1:,.)\.) 

The Court found, contrary to HUD' s view that the sites were in 
racially mixed neighborhoods, that '~11 of the proposed 98 units 
would be built in the Negro sections of Bogalusa ." {id . , ~) 

~6. 
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appears t o be that if a government agency issues a regulation 

authorizing a citizen to write it a letter of complaint , which it 

promises to investigate, it has thereby created an administrative 

r emedy . The short answer is that citizens do not need government 

agencies t o authorize them to write letters , and such purported 

authori zation is not an "administrative remedy " within the 

meaning of the exhaustion doctrine. 

Moreover, by the time the HUD regulation was promulgated a 

decade and a half of discrimination had produced a nearly all-Negro 

segregated housing system of approximately 30,000 dwelling units . 

We do not believe that an authorization to write a letter coup led 

with a promise to investigate constitutes a remedy at all . Bu t 

can it seriously be asserted that a regulation authorizing citizens 

to write letters, with a promise to . investigate, constituted an 

adequate administrative remedy for that situation? The rule is 

that , "Exhaustion is not required when the administrative remedies 

are inadequate ." NLRB v . Shipbuilding Local, 391 U.S. 418, 426, n . 8 

(1968) ; and see the authorities there cited. Cf . Steele v. 

Louisville & Nashville R.R. Co ., 323 U.S. 192, 206 (1944) : "We 

cannot say that a hearing ? if available, before either o f these 

tribunals would constitute an adequate administrative remedy ." We 

think it plain that no adequate administrative remedy has been 
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provided for remedying the existing condi tion of an all-Negro public 

housing system in Chicago . 

* * * * 

For thes e three separate reasons, the exhaustion of adminis-

trative remedies doctrine is not a bar to Count II. 

C. The Court Has Jurisdiction. 

HUD asserts that the Court " lacks jurisdiction" over this 

action . (HUD's first brief 23-25 . ) It is not clear what HUD 

means by this assertion . * Most of the a rgument in support o f it 

consists of the s ame standing arguments (citing Harrison-Halsted 

and Section 602 of the 1964 Civil Rights Act) we have al ready 

disposed of. The only exception is one paragraph (p .23 ) in which 

it is said , "There is no specific statutory consent t o bring an 

action such as this against t he de fendant." 

There are at least two answers. First , as has been observed by 

the United States Attorney General's Committee on Administrative 

Procedure, 

*See Norwalk CORE , supra, where (HUD being one of the defendants) 
the court said ~ "It is clear that the District Cour t has subjec t 
ma t te r jurisdiction." 395 F.2d at 926, n.6. 
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"While the Government enjoys sovereign immunity from 
suit , its officers do not share in that immunity . 
They are answerable, as private individuals, for 
wrongs committed even in the course of their official 
work •.. To be sure, the officer may justify his 
conduct by referring to the law under which he is 
acting. But that raises precisely the issue whether 
the law does indeed authorize his conduct under the 
circumstances - the typical issue for judicial 
determination." 

Administrative Procedure in Government Agencies, 
S oD6c. No. 8, 77th Cong . , 1st Sess. 80-82 (1 941); 
quoted in full and discussed in Byse, Proposed 
Reforms in Federal "Nonstatutory " Judicial Review: 
Sovereign Immunity, Indispensable Parties, Mandamus, 
75 Harv.L. Rev . 1479, 1485 (1962). 

Second, Section 10 of the Administrative Procedure Act, 5 U.S . C , 

§702, "implies a comprehensive waiver of sovereign immunity in 

all actions otherwise sustainable against federal officers or 

agencies .n Powelton, sup ra, 284 F.Supp. at 834 . 

Whatever HUD may mean, these authorities as well as the cases 

discussed under standing above, involving successful suits against 

government officers and agencies, including HUD, show plainly that 

courts have juri sdiction over actions such as this one . 

D. Plaintiffs Have A Claim For Relief. 

HUD argues that CHA, not it, selects sites , and that therefore 

"plaintiffs' real controversy is with the Chicago Housing Authority , 
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not the Federal Government." (HUD;s first brief , p . 27.) 

The argument is untenable. It is clear that, although it does 

not make the initial selection of sites, HUD is deeply involved in 

every aspect of the CHA operation, sets the site selection standards 

and criteria with which CHA must comply, and has and exercises the 

power to approve or disapprove every site selected by CHA. This is 

acknowledged in HUD ' s own briefs, as the following material shows: 

':In practical operation of the low-rent housing 
program , the existence of the program is entirely 
dependent upon continuing, year to year, Federal 
financial assistance. " (HUD's first brief , p.S.)* 

" .. . HUD also requires Housing Authorities to 
e xecute and record Declarations of Trust in favor 
of HUD and its Note or Bondho l ders on all proj e ct 
property, both real and personal, and on all income, 
rents , revenues, or other personalty held or used 
or derived from the projects." (Id., pp .6-7 . ) 

11 Upon failure to live up to the requirements of 
the Federal law or certain provisions of the Annual 
Contributions Contract ... the Federal Government 
reserves the right to demand title or possession 
of the projects. " (Id., p.6.) 

"HUD, under the Annual Contributions Contract, 
requires certain approvals by it of some of the 
actions taken by the Housing Authorities. One of 
these approvals relates to the Chicago Housing 
Authority's action which is the subject matter of 

*The affidavit of Marie McGuire, filed by HUD with its first brief, 
discloses that since 1950 HUD has spent nearly 350 million 
dollars in financing CHA p rojects (~110) and that in 1965 HUD paid 
96 . 67% of the debt service on CHA projects ( ~ 12). 
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this suit, i . e., site selection . " 
brief, p. 7 . ) 

(HUD's first 

'·section 103, together with section 102 , of 
Part Two of the Annual Contributions Contract, also 
recognizes the right of HUD to approve or to dis­
approve a site selected by the Housing Authority. " 
(Id . ) 

BUD ' s Low-Rent Housing Manual establishes detailed 
site selection standards and criteria. (Attachment 
to HUD's second supplemental brief . ) 

"HUD has approved the sites selected by the 
Chicago Housing Authority for the 196 5 projects , 
referred to in the Complaint in this suit as 'The 
Five Proposed Projects .' With respect to the sites 
fo r the 1966 projects, referred to in the Complaint 
as the 'Twelv e Proposed Projects ,' HUD is n egotiating 
with the Chicago Housing Authority the question of 
approval of these sites ." (Id . ) 

.,-[T]he follov1ing sites included in the 1966 proj e cts 
have been approved : [listing omitted] Determination 
as to the remaining sites involved in the 1966 projects 
has not been made, and no approval has been given by 
HUD as t o those remaining sites which are being held 
in abeyance . '· (HUD 's first supplemental brief , p. 2 . ) 

An inspection of HUD's "Annual Contributions Contract" with 

CHA (filed with HUD's first brief) also shows the detailed role 

HUD plays in CHA's ope rations. Indeed, virtually every clause 
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of the contract conditions CHA activity on approval by HUD . * 

Part One of the Contract is 22 single-spaced typewritten pages 

and deals with a variety of topics . (There are , in addition, 

numerous amendments to the Contract.) Part Two is a 56 page 

printed booklet (plus a 15 page index) containing ninety-seven 

different sections, each dealing with a separate s ub j ect . A 

random sample of a dozen of the section headings will give the 

Court some i dea of the exquisite precision with which t he r elation 

ship betw0en HUD and CHA has been s pel led out (but is no substitute 

for a quick inspection o f the documen t ) : 

Se c . 

101 Effici e ncy and Econ omy in Development 

103 Acquis~tion of Project Sites 

106 Architectu ral and Engineering Service s 

*Even before such a contract is entered into wi th r es9 ect to any 
project BUD's Low Rent Housing Manual ( "LRHM") requires, (1) that 
a local housing authority formally a p p ly to it for assistance 
(LRHM 201 . 1) ; (2) that if this app lication is approved a "program 
r eservation " be issued by HUD stating the number of housin g units 
HUD approves for the proposed projec·t (LRHM 201 . 1 , 8a) ; ( 3 ) that 
HUD and the local housing authority then enter into a preliminary 
loan contract (LRHM 206 . 3 , la) ; (4) that HUD t entatively a pprove 
the proposed site and determine tha t i t meets HUD ' s site s e lection 
criteria (LRHM 205 . 1) ~ and (5) that HUD approve the local 
authority's ·' development program" with regard to site, de sign , 
budget, relocation of d i splaced persons and plans for e xecuting 
the project (LRHM 206 . 3}. 

-27-



Sec. 

121 Fees for PHA Representatives at Project Sites 

206 Eligibility for Admission 

208 Tenant Selection 

213 Repair , Maintenance , and Replacement 

306 Procurement 

307 Personnel 

309 Books of Account and Records 

404 Development Cost Budgets 

509 Right of PHA to Terminate Contract 

These contractual provisions are, of course, supplemented by t he 

voluminous regul a tions which HUD issues from time to time . 

e . g . , the eight page s of regulations on Site Selection and 

Tentative Site Approval which are attached to HOD's second 

supplemental brief . ) 

(See , 

It borders on the ridiculous to argue that HUD, upon which CHA 

is "entirely dependent" financially, which regulates in consummate 

detail almos t every conceivable aspect of CHA's operationsi which 

establishes site selection criteria for CHA, which has among its 

many other powers the power to approve or disapprove (tentative ly 

and finally) CHA's site selections, and which in fact exercises tha t 

power and "negotiates" such approval or disapproval, has no func t ion 
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to perform i n conne cti on with CHA's site se l ect ions a nd is the r e fo r e 

not subject to suit i f CHA's site selection practices a r e raci a lly 

di s c r i minatory. 

In Hicks, s up ra , the court said in language equ a lly applicable 

here ; 

"Likewi se, through its Secretary Weave r , HUD has 
viola t e d t he plai n tiffs' rights under 42 U. S . C . § 200 0d. 
As no t e d a bove, HUD was not only aware of t he 
situat i on i n Bogalusa but it effectively directed 
a n d controlle d e ach and every step i n the p rogram . 
No thing cou l d be done without its approval . HUD 
thus s a ncti oned the violation of p lai ntif fs ' r igh t s 
a n d was an a c tiv e participant since it cou~d h a v e 
h a l ted the di scr i minati on at any step in ·r: :1e progra!!!. · 
Co nsequen t i y, i t s own discriminatory c o n du c t in th i s 
re s pec ·c. is violati ve of 42 U. S . C . § 20 00d . " 302 F . Supp . 
a t 62 3 (emphasis added . ) 

{As to HUD's "awar e nes s " of the situation in Chica go, the Court 

will r ecal l t hat HUD re j e cted the comp laint about the 1965 sites 

because it was, 

"adv i sed t hat site s other than in the south or 
west side, i f proposed for regular family ho us ing, 
i nvariably encounter sufficie nt o b jection in t he 
[City] Coun ci l to p reclude Council approva l . " 
Exh i bi t B t o plaintiffs ' brief in opposition , p.6 . ) 

The Supreme Court has h e l d in a number of case s that a govern-

ment agency may be s ue d fo r discrimination if it pa rticipates i n t he 

activities c ompl ain e d o f ' through any arrangement , management , funds 

or property. " Coop er v . Aaro!!_, 358 u. s . 1 , · 4 (195 8 ) . In Burton v . 

Wilmingto n Parking Authori t y, 365 U. S . 715 (1961) , a state agency 
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sought to insulate itsel f from the discriminatory practices of a 

restaurant lessee on the ground that it had "not purported to 

dictate to the restaurant as to how its business should be run." 

150 Ao2d 197, at l98 o But the Supreme Court said, 

"The State has so far insinuated itself into a 
position of interdependence with [the res taurant 
lessee] that it must be recognized as a joint 
participant i n the challenged activity .. o" 
365 U.S . at 725. 

Just as in Simkins v. l.\1oses H 0 Cone Memorial Hospi"ca l , 3 23 F o 2d 

959 (4th Cir o 19 6 3), involving discrimina tion by hos p ita ls 

receiving fede ra l f unds, the housing programs in Chi c ago "operate 

a s integra l p ar"'.:3 o f comprehensive joint or int e rme s hing state and 

fede ral p lans or pr( ,g rams . " (323 F.2d at 967.) Plainly HUD's 

" joint participation •· in CHA ' s d iscriminatory administration of a 

comprehensive interme shing state and f e deral housing program is 

government action of which plaintiffs may complain . 

E . CHA I s Not an Indispe nsable Party , but Should Be Joined as 
a Courtesy. 

HUD says that CHA is an indispensable party to this action . 

(HUD's first brief , p .28 . ) We have no objection to join~ng CHA 

as a nominal party defendant and have filed a motion to that 

- 30-



effect . * 

(There is also a pending motion to consolidate this and the 

companion case which plaintiffs have asked leave to withdraw. 

Plaintiffs believe it would now be preferable to join CHA as a 

party to this action. Because of subsequent deve l opments in t he 

law, there is n o longer any venue problem under 28 U. S.C. §1 39l(e) 

if HUD and CHA are joined in the same action . See Powelton, 

supra , 28 4 F.Supp. at 832-34; and Broth e rhood of Loc;_?mot.~_ve Eng. 

v . Denver & R.G. W. R. Co., 290 F . Supp. 612, 615 -16 (:J. C . Colo. 1968) . ) 

* * * * 

For t h e several r e asons given we believe HUD's pending mo t ion 

to dismiss the 2ction s~o~ld be denied. None of t he grounds on 

which that motion is b a s ed is tenab le. 

*We doubt, howeve r , that CHA is indispensable. 
was an action against HUD to restrain it from 
to the Philadelphia Redevelopment Authority. 

Powelton, supra , 
disbursing funds 
The court said , 

" . .. [T]he Philadelphia Redevelopment Authority was named 
as a party defendant merely as a courtesy and in order 
to allow the Court to hear the local agency's point of 
view . They were not indispensable defendants; nor have 
they been legally affected by our decision in this case. " 
284 F . Supp. at 814 . 
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Ill . PLAINTI FFS' MOTION FOR SUHMARY JUDGMENT SHOULD BE GRANTED .. 

A. Plain tif f s are Entitled to Judgment as a Matter of Law . 

The f acts a re undisputed. Pervasive discriminat ion in site 

s elect ion i n the public housing system in Chica go o ve r a p e riod 

o f many y ears is established. HUD's involvement , b o t h financial 

and a~~inistrative , in that discrimination is a lso establ ished . 

As we h ave seen, that involvement is not confined t o providing 

f unds so that, ~In p ractica l operation of t he l e w-ren t ho~sing 

p r ogram, the existence o f the program i s enti rely d e pende nt u po n 

c ontinuing , year to year , Fede ral financial as sistance . " (HUD' s 

first bri ef, p.5.) It also includes, i n addi t i on to detaile d 

r egulation of a liL10St every aspect of CHA' s o perat i on, es ·tablishmen c. 

of site selecti on crite ria, s pecific consideration o f each propo sed 

site, "negotiation" over sites with the CHA , and fina l s peci f ic 

approval or disa pprova l of each site. (Id . p . 7 ; first a nd second 

suppleme nta l briefs . ) I t i n cludes, too, HUD's awaren e ss o f the 

'' invariable ': Ci ty Coun c i l opposition to s i tes outside the Negro 

a r eas of Chic ago. (Exhi b it B to p l ainti ffs' b r ief in oppositio n . ) 

The r e can be no doubt that public housing systems, in Chicago 

and e l sewher e, are ope r ated as "comprehensive join t o r inte r­

me s hing stat e and f ede ral plans or programs ." Simkin s v . Mo ses 

H. Cone Memorial Hosp i t al , 323 F . 2d 959 , 967 (4th Ci r . 196 3 ) . 
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Thus, this is a far stronger case than Burton v. Wilmington Parking 

Authority, 365 U. S. 715 {1961). There, it will be recalled, a 

state agency sought to insulate itself from the discriminatory 

practices of a restaurant lessee on the ground that it had not 

purported to dictate to the lessee how to run its restaurant 

business. (150 A . 2d 197 , at 198.) Although the relationship 

between the state and the lessee was not in any respect as close 

as that between CHA and HUD, the Supreme Court said: 

"The State has so far insinuated itself into 
a position of interdependence with [the 
restaurant lessee] that it must be recognized 
as a joint participant in the challenged 
activity ... :~ 365 u.s . at 725 . 

See also Cooper V o Aaron, 358 U.S. l, 4 (1948), to the effect 

that a governmental agency may be sued for discrimination if it 

participates in the activity complained of " through any arrangement, 

management, funds or property," and Colon v. Tompkins Square 

Neighbors, Inc., 294 F.Supp. 134, 137 (D.C.S.D.N.Y. 1968), to the 

effect that "there exists sufficient and continuing government 

participation and involvement in the [urban renewal] project so as 

to bring any discriminatory operational practices within the gambit 

of constitutional protection." (citations, including Burton and 

Cooper, omitted.) 
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B. An Order Against HUD is Necessary to Give Plaintiffs the Full 
Relief to Hhich They are Entitled. 

This Court has held that plaintiffs are entitled to the 

formulation of a comprehe nsive plan to remedy the past effects of 

unconstitutional site se l ection in Chicago's public housing program. 

265 F . Supp . at 914. This is consistent with the view expressed by 

the Supreme Court in considering a decree designed to remedy the 

past effects of voting discrimination: 

,, the court has not merely the power but the duty 
to render a decree which will so far as possible 
eliminate the discriminatory effe cts of the past as 
well as bar like discrimination in the fu ture.·' 
Louisiana v. U. S., 380 U.S. 145, 154 (1965) . 

It is of course impractical to relocate buildings already 

erected. The Court's judgment order in the companion case accord-

ingly provides for remedying the past by prescribing the location 

of future housing units. Thus, the extent and swiftness of the 

remedy will depend upon how many and how rapidly housing units are 

supplied in the future. The Court ' s order recognizes this by 

directing that, 

"CHA shall use its best efforts to increase the 
supply of Dwelling Units as rapidly as possible 

and shall taxe all steps necessary to that 
end . .. " (Subsection A of Article VIII.) 

The Court and the class represented by the plaintiffs therefore have 

a keen interest in the factors affecting the future production and 
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supply, not just the location , of D\,relling Units . 

A second major element of truly ef fe c tive r e li e f wi ll be the 

ability to util ize areas b e yond the g eogra phic boundaries of the 

City of Chicago. Indeed , the r e cen t Re port o f the Nat.ional Conunis -

sion on Urban Problems s ays that t he urhan s lum problem cannot 

eve n be state d accurately without re fe rence to suburbia : 

"To say tha t t he urban problem is essentially a 
p rob l e m of big-city clums i s not only simplistic, 
t o a large ~egree it is erroneous . .. The people 
in t h e s lums are t he syr..p i:oms o f the u r ban 
probl~m, not tha cause. They arA vi r tual ly 
imprL~nned i n slnms by the \·th i ·i:e subm~i:· an i•.oose 
a.r o un•l i::he i n n e r city . . . 'l'he u :cba n problem c a n be 
cesc r~:'-::· e d a s t he big-·city s l um, and a s the white 
sc:.bu r :1dn noos e . . . " (Eepori.: o f the Na·t:iona l 
Cc rruni ssion on Urb a n Pro b lens , Chairm.::m Paul H. 
Dougl a s, House Do c ument No . 91 - 34 (19 6 8), p . l . )* 

*The Report added ~ 

"Pe r haps the most pote ntially e xplosive prob lem we fac e in 
our cities is tLe f a •..::t. that L1e i nc::::-e c.se of n om Jhi t es i n 
central c i.1:i es is accompa n ied by jus t as big a Hi.ovement of 
white s from the cente r ci t y to the s u b urbs . Th e result is 
an alr.,os t · unyielding pattern o f segr egation . . . The over·· 
whelming maj ority o f the future nonwhite p opulation growth 
is l i k ely to b e concentrated in cen t r a l c iti es unless major 
c h anges in public policie s come a bout. But o ne searches in 
vain to f i nd current p rograms of Fe deral, State , or local 
governments aime d at signi f icantly a ltering this t endency .' 
Report of National Commission, supra , p . 4-5. 

Compare a note d urba n exp e rt' s similar view: 

"All evidence points ·t o the conclusion th ::J. t future nonwhite 
population growth wi ll con~inue t o be concentrated in central 
cities unles s maj or changes in public pol icies are made . Not 
one single significant program of a n y federa~, state , or local 
government is aimed at alte ring this tendency, or is likely to 
have the unintended effect of doing so ." Antho ny Downs, The 
Future of Ame rican Gh ettos , in Daedalu s (Journal of the American 
Academy o f Arts and Sciences), Fall 1968, p . 1333 . 
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This element v too, is recognized by the Court's judgment order 

which provides (Subsection E of Article III) that CHA shall 

receive "credit'' to the extent dwelling units are located outside 

the City of Chi cago . 

It is plain, therefore , that full relief for the plaintiffs 

requires an order against HUD . Only HUD, whose powers and 

jurisdiction include but also extend geograph ically beyond Chicago , 

can assure that full advantage will be taken of opportunities to 

i mplement the Court's judgment order outside the City.* And HUD 

self - evidently plays at least as important a role as CHA in 

determining what the production and therefore the supply of future 

Dwelling Units wi ll be. (The Court has already heard CHA's 

Chairman blame HUD f or CHA 's failure to move promptly toward 

implementation of the Court's judgment order.) Indeed, BUD's own 

regulations require that, as a precondition to the federal financing 

of CHA projects (42 USCA §1 4Sl(c)), there by submitted to it for 

review and approval "a program to expand the supply o f housing for 

* "At the same time that the Federal Government has been deeply 
involved in the minute details of housing programs, its posture 
with respect to the great fundamental issues has been a passive 
one; it has largely been content to respect and act upon pro ­
posals initiated and submitted by local housing agencies. This 
passive approach is one of the important reasons the Nation has 
failed to meet the problem of those in greatest need. " Report 
of the National Commission, supra , p . 184 . 
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minority and low- and moderate - income families and individuals. 11 

Workable Program for Community Improvement, a HUD Handbook , RHA 

7100.1, p.l (October 1968) . 

It is plain that the plaintiff class cannot be assured that 

everything i s being done which can be done to provide them with 

speedy and effective relief unless an order is entered against 

HUD which , as in the case of the order against CHA, directs HUD 

to do everything which may appropriately be done to that end . * As 

in the case of the Court 's February 10 order in the companion 

case, the first step should be to invite HUD to propose the form 

of such an order. 

*Note the following provision of the Court's Judgment Order in the 
companion case: 

"CHA shall affirmatively administer its public housing 
system i n every respect (whether or not covered by 
specific provision of this Judgment order) to the 
end of disestablishing the segregated public housing 
system which has resulted from CHA's unconstitutional 
site selection and tenant assignment procedures ." 
(Article VIII) 
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CONCLUSION 

In the "Memorandum for the United S t ates " filed in the 

companion case, HUD and the Department of Justice advised the 

Court that they supported ''the objective of constructing housing 

outside the City of Chicago" (p.6 } , as well as " the objectives 

of overcoming segre gated and ove r -concentrated patte rns of low-

rent public housing in Chicago . " (p . l8) But they noted the 

"difficulty of obtaining the required cooperation o f local 

governments" as to construction outside of Chicago (p .6), and 

intimated some doubt as to whether the in-City obj ectives "can be 

achieved toge ther with the production of a substantial volume o f 

sorely needed housing" (p . l9) . * 

Since HUD plays a crucial role, both with respect to local 

governmental consents and the volume production of housing , it is 

both necessary and appropriate for the Court to exer cise its 

*Contrast the following positive attitude of t he National Commission 
on Urban Problems : 

"Ne advocate policies which not only promote freedom of 
residence but programs which would build low-rent housing 
in the suburbs as wel l as the cities, provide sites in out­
lying areas, give States incentives to act where localities 
do not, lease houses for the poor in middle class neighbor ­
hoods, and tie a locality's eligibility for Federal grants 
such as for highways, sewers and water to that communi ty's 
effort to house its share of the poor." Report of the 
National Commission , supra, p.26. 
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equity powers in the interest of assuring that the plaintiff class 

receivesthe maximum poss i ble relief as speedily as may be . We 

have already noted that the Court "has not merely the power b u t 

the duty to render a decree which will so far as possible eliminate 

the discriminatory effects of the past II Louisiana v . United 

States, 380 U. S . a t 154 . The Court should deny HUD ' s motion to 

dismiss, grant plaintiffs' motion for summary judgmen t, a nd orde r 

HUD to propose a specific plan designed to assure t h at HUD doe s 

everything it may reasonab l y do to give the maxi~urn possible relief 

to the plaintiff class as speedily as may be . 

October 31 , 1969 

Respectfully s ubmitted , 

Alexander Polikoff 
Charles R. Markels 
Ber nard Weisberg 
Mi lton I . Shadur 
Merrill A. Freed 
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