Reassertion of Pending Motion to Disming

Defendant reasserts all of the arguments asserted hereto-
fore in support of his pending motion to dismiss. (Copies of defmnd-
ant'é original Memorandum snd Reply in support of tﬁat motion are
attached hereto for the convenience of the Court.) For the reasons
previously set forth in argument end by that motion, the case should
be dismissed for plaintiffs' lack of standing to sue (Memorendum
pp. 7 - 18, Reply Brief pp. 1-4), the failure of plaintiffs to exheust
their sdministrative remedies (Memorandum pp. 19-22), Reply pp. 4-6),
lack of jurisdiction over the subject matter (Memorandum pp. 23-25),
end lack of ;justiéiable controversy between the parties (Menorandum
pp. 26-27), and therefore failure of the Complaint to state a clainm
upon which relief may be granted,

In eddition to the cases previously cited in our 1907 briefs
on the foregoing points, we now rely on the more recent controlling

cases of CGreen Street Association v. Daley, 373 ¥.2d 1, 8 (7th Cir.

1967), cert. den. 337 U.8. 932 and South Suburban Safewsy Lines, Inc.

v. City of Chicago, et &1 (7th Cir. No. 17179, decided October 6, 1969).

In the latter c;ase, plaintiff challenged a grond of federal
funds to the City and its trensit authority pursuant to the lMass
Transportation Act of 196hk. Federal agency discretion was challenged
under statutory provisions requiring certain findings end conditions
prerequisite to the grant. Those included decisions (1) that the

grant was “essenticl to a program . . . for a unified or officially

DEF, MOTICN
TO DISMISS




coordinated urban traunsportation system as part of the comprehensively
planned deve.loﬁnent of the urban area," (2) that "such program, to
the maximum extent feasible, provide for participation of private mass
transportation companies . . « .5" and others. The court found that
plaintiffs lacked standing to sue the federal defendants and also
expressed doubt that the discretion thus given to the sgency head
could be reviewed, concluding (slip opinicn p. 7)

"In the instont case the cuestions (1) whether the
statute implies that a private vtility claiming it
will suffer competitive injury hes standing, (2)
vhether the sdminigstrative declsion is lef't so largely
to discretion as to be reviewsble at all, and (3)

&3 to the scope of judiclal review, tend to merge

into one. The more the fulfillment of the standards
is lef't to cmlniutrﬂtiV° (‘ioCI’C‘thl’l, the “Lm" the basis
for implication of standi 8t 4

th?t C&.Y):'

~C88 was gatis

The same can ond should be said of plaintiffs' attack in the case at
bar on the Judgment of the defendant HUD Secretary and his predecessors,

The recent case of Flast v. Cohen, 392 U.8. 83 (1963), does

not ald plaintiffs in eny efforts to establish standing to bring this
sction. The Supreme Court there held that Federesl taxpayers can
challenge the constitutionality of Federal programs only if the program
is an exercise of congressional power under the taxing end spending
cleuse of the Constitution as cpposed to being an essentially regula-
tory program, and if the challenged enactment exceeds a specific
constitutional limitetion on taxing ond spending as cpposed to being

beyond general powers of Congress. In contrast, plaintiffs here have




not brought this case as texpayers. Further, they are not challeng-

ing the constitutionality of any legislation. Therefore, their complaint
does not challenge the constitutionality of statutes on the basis of

a specific constitutional limitation on the taxing end spending power

of the Federal goverment, as Flast requires. The Court there specifically
recognized that standing will not be conferred 'where a taxpayer secks

to employ a federeal court a3 a forum on vhich to air his generalized
grievances shout the conduect of povernment or the allocation of power

in the Pederal system." 392 U.S. at 106.

Indeed, the recent Seventh Circuit decision in South Suburban

Safeway Lines v. City of Chieceso, et al, (7th Cir. 17179, decided

October 6, 1969), mmme after the Flast decision.. Plaintiffs in

South Suburhan were found to possess no standing by reason of being

taxpayers, the Flast case being distinguished as a constitutionsl

attack on a statute (slip opinion p.2). The Administrative Procedure
Act was found not to create standing, the Seventh Circuit following

the majority view in thet regard (slip opinion pp. 3-4). Finally the
Court held (in the pessege quoted obove) that plaintiffs had no stend-
ing to challenge the administrative discretion. (It then went on to

asgy that, even if standing existed, the Federal defendants had sdequately
supported their action for summary Judgment.)

This Court, under -the standerds set out in South Suburban

Safevsy cese and others clted, should similorly diemiss this cese.




The motion to join C.H.A., a8 a party defendant herein
should be denied,

In our original motion to dismiss, we previously esserted
there the plaintiffs' failure to Join an indispenseble party, in this
case the C.H.A, |
Inasmuch es pleintiffs' complaint involves end secks to
deny Federal financiol aid to the CH.A, under its contract with
HJU.D,, and further, inasmuch as the discriminstory actions complained
of were teken by the C.JH.A. or its agents, that body sould seem to
be an indigpensable party. Moreover, the injunction reguested to
cut off or re~allocste HJU.D, funds would drastlceslly affect the
rights of the locel sgency. Under these eircumstances, the C.H.A.
is an indispensgble party. Rule 19, Federal Rules of Civil Procedure,
Title 28, U.3.C, Without C.H.A. as a party, the court is without

Jurisdiction. Batler v. Ickes, 89 F.2d 856, 8589 (C.A. D.C.)

involved a very analogous situation. See also Fulton Iron Co. V.

Larson, 171 F.2da 994, 998 (C.A. D.C.); State of Washington v. United

States, 87 F.24 k21 (C.A. 9); Money v. Wallin, 186 ¥.2d 411 (C.A.3);

Poyne v. Fite, 184 F.2d 977, 950 (C.A. 5); Dargs v. Klein, 169 F.24

174 (C.A. 9); Smart v. Woods, 184 F.2d 714 (C.A. 6); Berlinsky v.

Woods, 178 F.2d 265 (C.A. L); Jacobs v. Office of Housing Inmediter,

176 ¥.24 333 (C.,A. 7); Ainsworth v. Darn Bellroom Co., 157 F.2d 97,

101 (C.A. b)),




Pleintiffs now tacitly conceded the velidity of that position
by their current motion to joih the CH.A. ag a party. They cannot,
however, cure the problea in that manner,

The sult has been filed in the United Stetes District Court
for the Northern District of Illinoils. Venue is presumed to be bazed
on 28 U.S.C, 1391(e)(l) as that is the only stetute amthorizing
Jurisdiction and service over the Secretary cutgide of the District
of Columbim. Section 1391(e){%), however, requires that each defend-
ant be an officer or employee of the United States or any sgency
thercof. Therefore, any action in which both the H,U.D, Secretary
and CH,A, officials were defendants could not be brought in the

District Court for the Northern District for Illinois. Chase Savings

end Yoan Assn v. Federal Home Loen Bank Board, et al., 269 F.Supp.

955 (B.D. Pa., 1957).

Pule 32 of Federsal Rules of Civil Procedure specifically
provides that the Federal Fules should not be construed to extend
or limit the jurisdiction of the District Court of of the Avenue of
actions therein. Consequently, ncither Rule 4(c) nor eny state long-
am gtatute can be invoked to obtain Jurisdiction by a court which
doesn't have venue, ebsent a waiver of venue. Venue end jurisdiction
could not be obtained over local Chicago officials in the District
Court for the District of Columbia., The result of these facts is
that while the city iz en indispenseble party, there is no court in
which o single sult can be brought sgainst both the Federal Govermment
end the local officials,




Rule 19(b) of the Federal Civil Rules requires that the
whole case be dismissed wnder this very circumstance, the absent
party being indispensable but not joineble.

Wherefore and for the reasons stated the Defendant's
Motion t¢ Dismiss should be allowed.

Defendont's Motion to Dismiss to be trested es one in
the alternative for Dummary Judmment

In sddition td the papers originally filed in support of the
motion to dismiss (copies of regulations, contract, affidavits, ete),
there are submitted herewith additional papers as part of our memo-
randum in opposition to plaintii’fs" rmotion for summary Judgment. Under
Civil Rule 12(b), F.R.C.P., Title 28, U.S.C.,, such papers are to be
treated under Rule 56, as if submitted on a motion for summery judemeht.
We therefore do ask the Court to consider the motion of defendant
a5 one in the alternative for swmary judement. It is clear that the
defendant and his predecessors have not engeged in illegal conduct
but have, to the contrary, enpgeged in vigorous enforcement efforts on

which no factual issue is raised,




BRIEF

MEMORAMDUM IN QPPOSITION T0O PLAIRTIFFG'
MOTION FOR SUMMARY JUDCMERT

Plaintiffs have moved, pursuant to Rule 56 of the Federal Rules of Civil i
Procedure,; for summary Jjudgment on the ground that there is nc genuine

issue as to any material fact and that plaintiffs are entitled to

Judgnent as a matter of law. Plaintiffs have also woved to add the

Chicago Housing Authority as a party defendant, and have asked leave

$0 withdraw plaintiffs' pending motion to consolidste thie cause with

Gautreaux, et al. v. CHA, 65 € 1459, as.well as leave to withdraw their

pending motion for discovery.

Defendant contends that the motién for gumnmayy Judgment must be denied
because plaintiffs are not eutitled to judzment as e matter of law even
if they are able to esteblish all of the allegationsg of their complaint.
Horeover, as indicated by Exhibits A and B filed in cpposition to the
motiocn, there are genuine issues as to material facts and plnintiffs,
therefore, are pot entitled to the grant of sumary Judgment. Defendant's
motion to dismiss this acticn, which was stayed by the court's order of
June 19, 1967, pending a disposition of the companion case, should now

be granted for the added reason that plaintiffs have chiained all the
relief to which they ere entitled and this sction is now moot.

Defendant

further contends that the metion to add the Chilcsgo Housing Authority as

& party defendant should be denied, also on the ground of mostness. INo
objection is mede to the withérawal of plaintiffa'’ motion to consolidate

and the pending motion for discovery.




I. Plaintiffs' motion for summary Jjudgment. should he denied.

A.

TUD's actions in connection with the Low-Rent Housing Program

in Chicago do not implicate the Defendant in discriminatory

practices of the Chicepo Housing Authority. Plaintiffs'

relisnce on Burton v, Willmington Parking Authority and Hicks

v, Romeny is euntirely misplaced,

Plaintiffs' complaint seeks a declaration that the Chicago Housing
Authority has intentionally discriminated sgainst plaintiffs on
raclal grounds in eite and tenant selection for 1ts lowe-rent houging
projects, contrary to the Fifth Amendeent (Count I) and Title VI of
the Civil Rightes Act of 1¢&: (Count Il). In the second counts
plaintiffs merely allege that the Chicago Housing Aufhcrity vielated
the Fifth Amendment (Count III) and Title VI (Count IV) in site
selection and tenant assignment; no allegation is Included that the
Chicago Heousing Authority implemented its policies with respect

to site selection or tenant assignment with deliberate intent to
deprive plaintiffs of their rights. It would appear thet plaintiffs
have sbandoned Counts III and IV because no argument in the brief is
addressed to these Counts.

Plaintiffs allege further in their complaint that defendsnt
Secretary "assisted in carrying out and continues to assist in
carrying out a recilelly digcriminatory public housing system in the
City of Chicago.” They demand declaratory judgment that they have
the right to end employment of Federal funds in connectlon with

and in support of the racielly discriminatory aspects of the public
housing system in Chicago, and specifically the use of such funds
for the construction of the 19565 and 1U66 projects of the CHA on sites

vhich have been selected in a reclally discriminatory manner or which



will have the effect of strengthening or continuing existing
petterns of Hegro residentlsl and school segregation in the

City of Chicego. Pleintiffs also pray for an injunction against
the Secrstary enjoining him {rom making financizl assistance
avallalle to the Chlcago Housing fnthority in this consection.

Relying on theee allegaticns, plaintiffs build an grgument to
the effect thet HUD has discriminated in site selsction and
tenont assigmaent in ths public housing prograsz on HiD's
tinvolvenent, both fingnecizl and adninistrative in discriminge
tion Uy the Chicago Housing Authordity.® (Pl Bre, p. 32).
Pleintiifs do not allege and do not contend that defendant
deliberately conspired to produce discriminatory practices in
the low~rent housing progrem in Chicago, but rather talk
vaguely of financlal end administrative involvement in Clid's

deliberately dlscriminatory scts.

Plointiffs are culte frank in disclosing thelr purpose in rely-
ing won a2 hagy concept of involvement. AL page 2 of the Brief
plaintiffs state:

iThe sllegset .on of discrimination in the two complaints
Hoe 67~C-1155 and No. Uf-w-'lu ) ave iéentical.
Lisbility of HUD is pren..ms ted wpon its being a 'joint
purticipant! (_:::_to" v. Wilmington Parking famc:i‘cv,

355 U.S. {!p, ah feo) in L. uh.b ciserlituiation, and is based
on the Fifth Aendnant eeef

At pages 2l - 20 plaintiffs expand reliance wpon Burton to include

Simldns v. Hoses He Cone Mem. Hosne, 323 Fo 24 959 (1953) end

Ceonar v. Aaron, 358 U.S. 1 (1958). Obviously pleintiffs would




foreclose the factual issues concerning the Secretary's actions
and intentions by ettributing the intentions and actions of CHA
to §he Secretary becauge of HUD's undisputed financial agsistance
to CHA. This foreclosure and conclusiony they argue, is compelled

as a matter of law by the decisions in Wilnington, Simnkins and

Cooper.,

These cases support the defendant's position rather than the

plalntiffs'. In the Wilmington cese, the Supreme Court specifically

limited its holding to the astatement that wlien a State agency
leages public property in the manner and for the purpose showm
by the facts in that coase the lessee, as well as the State, nmust
comply with the proscripticns of the Ffourteenth Amendment. The
Supreme Court was csreful to emphasize the importance of the
facts in that caze, "Only by sifting facts and weighing the
clrcumstences can the noncbvicus invelvement of' the Btate in
private conduct be atiributed its true gignificance.™ 305 U.S.
715,722, Based on the specifiec facts in that csse, the court
found that "The State has so far iasinuated itself into a position
of iuterdependence witifTessee/ that it must be recognized as a
joint participant in the challenzed activity...” &t p. 725.
However, the court warned that "the conclusions drawm from the
facts and circumsiences of this record are by no mesns declared
as universzal truths on the basis of which every state lessing
agreement is to be tested.” Ibid. It is clear that Wilninztcn
argues against summary judgment in thls case, where no such facts
exipt and no such relationship ef interdependence between the

Secretary and the CHA has been establlished.



Cooper, slso relied upon, is even further removed from
recognizing financial assistance to a discrininsting party,
stending slone, as sufficient to support e judguent sgainst the
Yoderal Covernment or sny of its offlcers under the Fifth
Amendngnt. Pects wmust be proved before the governments, Stale
or Federal,; cen be held by a Judgment to have committed such a
grave offense as deprivation of Constitutionsl rights. And this,
ve subalt, is in full sccord with the basmic Jurisprudentisl
principle of due process for 211 liiigants, privete or public.

Hale v. Finch, 104 U.S. 261 (1881); 01ld Domindon Copper Mine &

Smelting Co. ve Bigelow, 225 U.S. 1311 {1212).

Plaintiffe would supply the facts missing in this suit by the

Iateriocutory opinion in the consolidated sults Hicks, ot £l ve

Romey, =nd Hicks, et al. ve Bopslusa Houneing Luthority, et el.,

302 F. Suppe 619 (1262). They cuote the opinion extensively, as

if what the District Court in loulsiona ssid ss to factual involve-
mont and fectual intent of the Sseretary in sile selectlon and
tenont gssigoment by the Bogaelusa Housing Authority, establishes
for every housing guthorily, including the CHi, the type and

extent of participation or involvenent by the Seeretary, inclufiing
intent luo site selectdon, tenant celection, financing or managenent.
Azide froa the fact that the Hicks decisien is interlocutory only,
on temmoravy restraining order. pending furtber hoaring, what the
Court pald there ms Lo the facts is not applicable to this suit.
Chicego, Tllinols, ip not Bogalusa, Louisianz, and a factual finding

in this sult based won facta found in that suit is whollw



unwarranted. Sutphen Estotes ve United States, 342 U.S. 19

(1981); Riley v. New York Trust Co., 315 U.S. 343 (19L2).

Slmoldng also doss not hold thet financial involvement, standing
alons, effords a baslis for converting privebs sction, or for that
natter State sction, into Federzl action prohibited by the
Constitution. The Slmokine court aleso relied upon and emphasized
the neceassity of facts. In that sult, Hill-Purton Act funds
adninistered by the Department of Heslth, Educatlon snd Welfare,
ware channelled through thse State to private hospilels.e By
statute and formel ragulabions of HEW, hospitals wore permitted
0 use the funds to build hospiltals-«opanly adaitied and decleored
to bo segregated=-provided egual facilities wore provided elsew
wvhere for the other roce. Plointilfs, Hegro praciitioners and
patients, sued the hospligls only, undor the 1lhth and S5th Asend-
mente, for adnission to the fecilitlies. Cliing Wlluineton,
especlally the requirement thot focts and circumnstances be sifted
to ascertain wbether the hospitals' sctions could constitute
State or Federsl sction prohibited by the Constitubicn, the Court
looked at all the facts, including HEW's cbvious condoneiion of
the hospitels' discrimination end found a violgtion of the lhth
ond Sth Asendnents. Hedther IIBW nor its Seeretary was a party
to the pult. The Fedorsl Governmendt intervened as a party plaine
tiff, certainly not seclting an wanecessary Judgsent sgsiust HEW

or iig Sseretary.
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The expositicn of the laow set forth by this Court in its declsion
of March 2, 1967, in the compenion sult Ho. 67-C-1157 as epplice
able %o the CHA, dofendant therein, is equelly eppliceble to HUD's
Secrebary in this suib, and iz entirely compatible end in accord
with Vilninctoh, Simmlkins, and Cooper. 4t page 584 of 2065 F. Suwpp.,

this Court msaids

"Defendants move to diemiss Counts IIT and IV of the
Complaint for failure to state a claia upon wiiech relisf
ray ba grented becauveo they do not allege thet defendants
Implanenisd thelr gite selection policy with the deliborazte
intent to deprive plaintififs of righls securad them by the
Fourteonth Anonduent. Dsiencants! mobion to cisxniss
Counts III znd IV is sustained because plaintiifs must in
fact prove, or prove lacts Irom uwiden the inderence
necessarily follows, thant defendents wers promied in
thelr sslection of sltes st lesst in pard by 2 desive 6
maintain concentretlion of lagroes in perticular areas or
to preveant then frem living in othar arces. A public
housing progrea, conscientiously adninistered 1 sccord
with toe statutory mandates surrounding iis inception
and free of any inteal or purpose, hovever gslighty to
segyegale the racas, cannot ke condomned even though it
may ot aeffirmetively zchisve aliorcitiona ian existing
psoternas of rsci wretion ia housing, housver
dasirzshble puch alterations may ba. A showing of zffirmpe
tive discrisinatory state asction is reculred 4 # %

To seeept plaintififs' contention thet allegation and proof
of an intent to diseriidnate auong the races is wWnecossary
is 40 concluds that the mere placencat of pubildic housing
projecia that will in allivprobebility be cceunisd lavgely
by tenanls of 2 specific race in nolghborhoods contsining
2 glgrnificant nuiber of residents of the same race is in
dtself an act of diserininotion forbidden by the Fourtesunth
Anendnent, rerardless ¢f the many other feoctors, irmosed
here by statute, such as geod, cosk, and rehshbilitetien

of deterdoraiing nelphboriwecds. Tha Constitution ccoumels
1o such conelusion; rathor it commsnds only that delendants
adninister the site selection zspeet of their housing
progiran untainted by eny daglgn to conventrate Negro or
vialte tenants in cone aress to the exclusion of other
areas.

3
3
al conmper
1

"Hafendants move for swmary jJudgaent zs to Coumts
I 2nd IT, escerting that no meterlal issuves of fact are
present,; end that the allegations of thoss Counts are



B,

cleerly and demonstrzbly untrue., Summery judsment is
rarely, if ever, eppropriate where, as here, motive and
intent are importent to a resolution of the issues and
never where, as here, serious questions of fact remain
unresolved, as, for example, the racial composition of
the neipghborhoods involved. For these reasons,
defendants! motion for summary judement is denied.”
(citations and footnotes omitted,)

There are genuirne issues of materiasl fact unresolved. HUD has

not particlipated in and has not condoned discrimination by CHA,

There are no facts before this Court clearly entitling plaintiffs
to sumary judgment, esnd there is & clcar showing of genuine
issues of material facts unresolved, Indeed, the face of the
opinion rendered February 7, 1969, in No. 67-C-1459, which plein-
tiffs would use to postulate HUD's discriminatory actions, con-
tains a factual finding which in itself contradicts plaintiffs’
clainm of entitlement to summavry Jjudgment. In the opinion, this
Court found that HUD, in 1963, prior to enactment of the Civil
Rights Act of 1064, compelled CHA to abandon its “proximity rule",
designed to limit cccupancy in certain proposed new elderly
projects to whites, by giving preference in occupancy to area
residents, by informing CHA that unless the rule was revoked,
HUD, under Executive Order 11063, would not approve the sites
located in the areas of white concentration. Furthermqre, the
depositions of Marie C. McCuire and Joseph Burstein, taken by
plaintiffs by order of this Court in No. 67-C-1459, clearly

estsblish that before the 1964 Civil Rights Act, and continuing



to the date of the depositions, March 25, 1968, rather then
&tdiné and ebetting CHA in its discriminatory actions, HUD
was moving affirmatively to block such actions. Plaintiffs
have not seen fit to file these depositions with this Court in
No. 67-C-1459. Defendant's counsel has procured a transeript
thereof which ig attached hereto as an exhibit, and will ask'
the reporter to file the original with the Gourt.y

The affidavits attached hereto set forth other actions
of HUD over the period of time covered by this Complaint, and
disclose the collection of additional facts, contradicting eny
discrininatory intent of the Secretary and participation by him
in CHA discrimination, deliberate or otherwise., Substantial
issues of fact precluding summary Judement exist in this matter,
Simler v, Conner, 372 U.S. 221 (1953); Fountain v, Filson,

336 U.8, 631 (1949),

1_!_./ Those depositions of CGovermment employees, taken upon request
of these pleintiffs in Washington were attended by counsel for
the Government as well as by attorneys for plaintiffs and C,H.A,
Although taken in 67 C 1459, the ssme riphts of direct end cross
exaemingtion were enjoyed by the parties that would apply to a
deposition in this case,



C.
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BUD's financisl and adainistrative involvement in CHA's progran

is limited.

Since the entry of this Court's decree of July 1, 1969, HUD hae
not entered into any finenclial commitments to make losns or annual
contributions for the planning, development or zcquisition of low=
rent public houging units in the City of Chicsgo. However, it did
issue a Program Reservation for 3000 units to the Chicago Housing
Authority on Scptember 8, 1969. (4 Program Reservstion merely
sets aside or carmarks a certain nunber of units for s specific
housing suthority from HUD's nationwide suthorization and is in

no ssnse an undertaking to provide monles). It follows, therefore,
that aside from projects in pre-construction and construction,
which are subject to the Court's order in Ho. 67-C-1159, HUD'a
present finsncigl involvement in lowe-rent houging in Chicago
conslstg entirely of ammusl contributions, pursuant to contract,
payeble generally over a perioed of L0 years froam the date of the
contract to sssist in the repayment of the bonds issued by the

Authordity to finance the capitel cost of the projectse.

The bonds &re indeed secured by an undertaking by HUD, pursuant

to Sectlon 10 and 22 of the USHAct and the Anmusl Contributions
Contract, gusranteeing to make psyments of armual contributions in
an gmount sufficient, together with revemues from the project, to
pay principal and interest on the bonds to maturity. Further, the
full faith and eredit of the United States is pledged to the

making of those peyments (Defendant's Memorandua in Support of



i1
Motion to Dismiss, p. 3). Hence, the only "financial involvenent®
of HUD results from disbursements of annual contributions
pursuent to solemn contractual obligations of the United States,
which obligetions ere further secursd by a pledge of the full
faith end credit of the United States (Defendant's Memorsgndum in
Support of Motion to Dismiss, pe 3).

HUD's administrative invelvement, eccording to the plaintiffs,
extends to almost every aspect of CHA's operation including site
selection (Plaintififs' brief, p. 32). The fact is, however, that
section 1 of the USiliet declares ths policy of the United Ststes
to vest in the Authority the maximun amount of responsibility in
the admindstration of the low-renbt housing program. The selection
of sites 1s, and has been since the inception of the progranm,
excluaively s local function. Nor does the fact that HUD has
established site pelection criteria, and reserves the right to
approve each site selected based upon conformity to those criteris,

convert the power of selection fron g local to & federal function.

The legislative history of the Unlted States Housing Act of 1937
and particulariy of the policy stetement in Section 1 make it
enphatically clear that the principsl reasons for the approval
pewer in HUD are (1) 10 essure solvency of the projects; (2) to
essure their continued lowerent character, which is nscessery to
protect the exemption of the projects from state end local taxes;

and (3) to sssure econonmy in development and operation of the
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projectes. In the case of site selsctiun criteria, the mendate to
irplenent Executive Order 11053 and Title VI of the Civil Rights
Aet of 196l sffords yet another basis in law for the adoption of
slte selection criteria by HUD. A chronological compilation of
the pite selection criterla for low~rent housing projects, showing
ths relationship {o the factors of economy and efflciency,
tegether with the factors inherent in the temm "lowe-rent housing

character,” is attached as Ixhibit C.

The promulgation of Exscutive Order 11063 in Hovanber 1962 led to
the revision of the criteria which was released in September 1763.
This revision, for the firet tine, incorporates a mandatory pro-
vision requiring nondiscrimination in site selection. The later
statutory prohitdtlons of Title VI of the Civil Rights Act of 1984
canced further revision of site criteria in Septeuber 1965. These
were supplementel to the HUD Pemulations adepted by the Secretary
after spproval by the President. The subsequent revisions and
refinenents of site selection criteria reflect HUD's response and
adaptation in the light of experience gained under the cperation
of the criteriz. Notably in the revision released February 1967,
HUD responded te appllications for projects which, es a ubole, were
welghted on the side of a predomlnance of sites in areas of
minority group concentration. The revision released in August
1968, formalising earlier Circulers, wes eimed at situations vhere
the paucity of sites in arsas ¢f other than minority group concen=
tration was cdue to the requirements of loesl law, such as zoning

restrictions or the need for approvalsz by local bodies.
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Those regulations were further implemented with Handbock regu-

lations that were not published in the Federal Register, The fact
that HUD evalusted the sites selected by the Authority in terms of
those criteria scarcely compels a finding that HUD's “involvement"
in the site selection process was somehow unlawiul; rather it evidences
a commendasble concern for the exercise of its approvel power in a
menner compatible with the requirements of the Civil Rights Act of 196k,

As for HUD's awareness of the resistence on the part of the City
Council to sites cutside of Negro arens (Plaintiffs'® brief, p. 32),
what pleintiffs neglect to add is that HUD made strenuous efforts to
induce the Authority to come forth with sites that would produce a
more balanced program,

One of these efforts, in connection with the sites for CHA's proposed
1966 projects, is referred to in the Deposition of Joseph Burstein, at
peges 100-108. The Deposition also reveals (pp. 93-100) that HUD made
diligent efforts, end indeed retained a private firm, to obtain precise
demogreaphic information concerning the City of Chicago so that HUD eould
make o more informed review of the sites selected by the Chicago Housing
Authority. Further, the decision was made to reject many of the 1966
sites if not withdrewn (es they ultimately were) by C.H.A. These sites
were rejected for the very factors complained of by these plaintiffs --
high concentration of public housing in the black community. (Burstein
deposition pp. 99-105) Servaites' affidavit attached to Reply in support
of Motion to Dismiss)

Feced with the dough dilemma of accepting scme other sites proposed

by the Authority that were believed to be lewful but not optimal, or



13-A
rejecting those sites and depriving potential public housing tenenats
of improved shelter, HUD chose the former elternative. If mere
knowledge of the City's intention to resist desegregation implicates
HUD, then the policeman ig indeed implicated in the nefarious

activities of those he pursues.
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The fact of the matter is that HUD is punetillious in requiring
that facilities provided with federal financial azsistence shall
be operated without discrimination on the basis of race, color,
or national origlin. Thus, for example, in the urban renewsl
program & developer who leaseg or purchases laad in an urban
reneval project &rea must accept & covenant in the deed by
which he undertakes himself not to discriminate, but also to
assure that there will be no discrimination in the operation
and use of any portion of the redeveloped structure. In the
low-rent housing program, the same objective is socupht to be
accomplished by provision for nondiszcerimination in employment
by the Authorities, by tenent esasigoment plans, and by
regulations as to cccupancy. Whatever deficiencies they may
have in terms of the objective of providing expanded housing
cﬁﬁices for minority group wembers, they constitute some
evidence of continuous activity on the part of HUD to preclude
the kind of discrimination that was held to be state action in

Burton v. Wilmington Housing Authoxrity.

The Entry of Judoment Azainst the Defendant would have Disastrous

Consequenceg for the low=rent prosram throushout the country.

Plaintiffs seek & judgment against the Secretary becsuse of HUD's
financial and administrative "involvement" in diserimnination by

the Chicago Housing Authority. HUD deals with the lHousing
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Authority at arm's length; its relationship to the Housing
Authority is defined by a meticulously érawn contract; and
the rights and dutieaz of the respective porties to the
contract are clearly set forth. In the realm of site
selection, &s we have seen, it is for the Housing Authority
to initiate and select, and HUD to approve or disapprove. This
is Congressional policy, clearly set forth in the Act, and we
submit that 1% repregents sound policy. Nothing would be more
categtrophic than to have the Federal Government dlctate the
sites for low-rent public housing in the areas covered by the
more than 2500 housing euthorities presently in the program.
We have argued that fatllure to continue the disbursement of
annual contributions to the Authority would necessitsate
repudiation by the United States of 2 contract obligation that
wag, with respect to each project, lawful when made. It
stretches credulity that plaintiffs should ask this court to
terminate a solemn obligation of the Unifed States to the
performance of which the full falth and credlt of the United
States 1s pledged. And yet that is precisely the relief that
plaintiffs demandi. The seéond prayer for velief on esch count
in the Complaint calls upon the court "after a full hearing % # #
[to] permanently enjoin the defendant from making availeble to
the Authority any Fédera]. financial agsistance to be used in
connection with or in support of the racially discriminstory

aspects of the public housing system within the City of
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Chicago # # #.," If by that prayer, pleintiffs seek to have
the United States dishonor the pledge of iis full faith and
credit to the discharge of its contract obligations

(supra, p. ), it is well that the consequences of such en

action be known.

The Housing Authorities of the country a&re currently marketing
an average monthly total of approximately 200,000,000 in
ghort term gecurities called project notes. Those sales are
made Lo cbtain working capital for the construction of lowerent
housing projects. The anounts end resgults of competitive
bids for those notes over the last 12 wonths period are
reflzcted in Exhibit . Donds ;uplaged to cbtain fuads for
ue retirement of project nobtes and peruwanent finaancing of the
costs of constructlion or scquisition of low-rent housing
projects are being marketed generally fouwr times per year,
with the total amount marketed in 1903«1959 exceeding
$1,000,000,000. The anount &nd the results of competitive
blgs : for those bonds over the last two years are reiflected

in Exhibit E.

The sad truth is that any injunction based upon the
adninigtraticn by HUD of the fedefally agsisted low-rent
housing program has an inmediate end an escalating effect
upon the cost of money for the entire prozram and tends to

reduce the number of units that can be produced with any
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given volure of anmial contributions, 1f, indeed, such
injunction did not result in halting financing on the private
narket altogether, because of the forced default in the
security backing these issusnces. The cost to the program
currently of & 50 point (one half of one percent) inerease
in the rate for short term funds amounta to millions of
dollara per anmm. The cost of a sinilar increase ian the
rate for long-term funds is even more excessive. Both
comparigsons appear on ExhibitsDef Clearly the Court cannot
acquiesce in plaintiffs' prayer for relief withoud repvdlating
the full feith and cr2dit of the United States, without
irreparable damaze to the continuved provision of low-rent
housing for the poor, and without incaleulable hayrm to the
very clasg of persong these plaintiffs represent. As this
Court said in denying suvnmary judgmcnt on & Count seeking the
ceut=off of Federal Tunds in the companion sult of Cautreaux

et al., v. Chicaro Housing Authority:

“In addition to the uncertainty of whether PHA
would hold it appropriate to deny funds under

the facts as they are now known, it is not cleer
vhethzr even a temnorary denial of federal fundis
would not imnede the development of publle housing
and thus dansge the very persons this suit was
brought to protect.” (296 I.owpp. 927, 915)

~
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The Court night well have included in that thouzht e
recognition that a deniel of funds anywhere impedes the
development of public housing everyvhere, and damages poor

people in need of public housing throuchout the country.

The Entry of Judement Agalnst the Defendant would have

Disastrous Consequences for the Aduinistration of the Housing

Titles of the Civil Rishts Acts of 1964 and 1958,

Title VIIT of the Civil Rights Act of 1968 prescribes the
policy of the United States "to provide, within constitutional
limitations, for fair housing throushout the United Stetea"
(42 U.8.C. §3691). The Act provides that "the authority and
responsibility for administering this Act shall be in the
Secretary of Housing and Urban Develspment" (42 U.S.C. §3601).
It also direects that "all executive departments and &gencles
shall adninister their.programs and activitiez relating to
housing and urban developuent in a manner affirzatively to

further the purposes of this title and shall cooperate with

the Secretery to further gsuch purposes” (42 U.8.C. §36083(a))

{Underscoring ours j.

The Secretary is directed to make studies of discriminatory
housing practices; to publish and disseminate the reports,

reconmendations and information derived from gsuch stuiless
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and to cooperate with public and private bodies formulating
or conducting programs to prevent or elinminate discriminatory
housing practices, including the Community Relations Service
(k2 Uu.s.C. §3608(a)). Thé Secretary is specifically enjoined

to "administer the proorams and sctivities relating to housing

and urban development in & manney affirmatively to further

the policiesn of this title.” (b2 U.8.C. §3601(d)). [Underscoring

ours]. The Secretary is given broad povers of investigation,
education and conciliation, as well &s cuasi-judicial enforcement

powers. (L2 U.8.C. §3609).

Title VI of the earlier Civil Rights Act of 195hk was addressed
to the problem of discrimination in prograns or activities
recelving Federal finasncial asgsistance. Although the President
placed the power to coordinate enforcement of Title VI in the
Attorney General (Ixecutive Order 11245, 30 F.R. 12327,
September 28, 1965), it is clear that the Secretary of HUD

has the daninant role in effectuating the policy of the Act

as it relates to federally assisted housing. The site selection
criteria that govern the evaluation of specifiic proposals
received from local housing authorities implement the more
peneralized prohibitions upon discrimination in determining the
leccation of nousing, that were adopted by the defendant with

the approval of the President (2h CFR Part 1). Those regulations



serve to implement the Civil Rights Act of 1964, as do the
criteria for local regulations governing tenant selection
and continued occupsucy.

It would be anomalous in the extreme for this Court to conclude
that it has the necessaxry authority to wrest control of these
vast civil rights responsibilities {rom the Secretary basged
upon contested approval sctions exiending back over two decades.
The Conzress has entrusted the defendant with responsibility
for agsuring falr housing throughout the United States. He
will be called to sccount by the Congress for eny derelictions
in the discharpe of that responsibility. Plaintiffs do not
contend that defendont deliberately conspired to produce
discrininatory hius:ing in the City of Chicago. They talk
vaguely of his finsneiel and admdlnistrative involvenent in the
diserininatory site selection of the Chicago Housing Authority
(svpra, p. ). This Court's deeree of July 1, 1959 establishes
& framevork for eliminating the consequences of past
discerinination by the Authority. HID has undertaken to cooperate
in the achievement of the objectives of that decree, and the
Secretary is pursuipg a number of avenues toward that end

(Enibit G).
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Attached hereto as exhibits to this brief are en affidavit
by Don Morrow, H,U.,D. Deputy Regional Administrator for this srea
(Exhibit G) and a copy of the Government Memorandum filed by us
in the companion case brought by these plaintiffs ageinst C.H.A.
(No. 66 € 1459)., These documents reflect some of the undertekings
by HU.D. in cooperation with the decree of this Court against
CH.A, in that companion case.

The Government Memorandum filed in No. 66 C 1459 was more than
a statement of legal position in & case; it was a statement of policy
Jointly expressed by both the Department of Justice and H.U.D,.,
presented in response to the Court'’s request for views of the Govern-
ment. Zhat statement expressed support for the objectives previcusly
set forth by the Court in its esrlier opinion in that case; endorsed
the Court's view that specific criteris were required in the final
decree to be entered instead of a generalized order; end supported
many of the specific provisions uvltimately entered by the Court,
while suggesting modification of a few. H.U.D. then went on volun=-
tarily to undertake certain affirmative ections in eid of the Court's
objectives:

1. To pay for a survey to locate availsble and suvitable
sites.

2. To fund activities to modernize existing public bhousing
so a8 to make that housing located in the "limited"
area o8 desirable and well-serviced a3 possible.
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3. To encourage and epprove use of other H.,U.D. programs
for improvement of neighborhoods into which housing
projects are intreduced pursuant to the Court order
against C.H.A,
4, To participate in any arrengement whereby C.H.A,
proposals pursuant te thie order against it in
66 C 1459 are screened or reviewed by H,U,D. in
order that this agency mey furnish technical advice

to the Court es to thelr conformity with the Court's
order,

There has been no response to the Gourth undertaking thus stated.
We assure the Court that it is an offer still open, should the Court
feel it is of ossistance.

The first three undertakings have, in the intervening few months,
been honored by the United States through HJU.D, activitiea deseribed
in the attached aifidavit of the Deputy Reglonal Administrator Mr.
Morrow (Exhibit G). In considerable detail, that affidavit sets
forth H.U.D. program reservations for C.H.A., and Cook County Housing
futhority, asuthorization of modernization funds to C.JH.A.; use of the
23(g) leasing program, and finencing of a site selection survey in-

- cluding ell of Cook County end parts of other adjacent counties. The
affidavit also describes the many other efforts of HU.D., to advance
the pwrposes of desegregation and production of low-income housing.
We invite the Court's attention to that most significant statement.
Together with the other attachments hereto, it demonstrates clearly
the defendont's committment to and voluntary action in support of

the objectives of the Court decree asgainst C.H.A.
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The determination of which powers and programs to bring to bear upon

the admittedly unsatisfactory housing situation in the City of Chicago
belongs to the defendant. The determination of when, where, how, and
in what smounts to commit Federeal funds 1s a discretionary determina-
tion that belongs to the Executive officer empowered by statu‘cé to
moke it. It is not subject to direction by the judiciary. American

Trucking Assn., v. U, S., 344 U.8, 208; Railrcad Comm. v. Rowen &

N. 0il Co., 310 U.S. 573; Kelly v. Pepco, 261 U.8, 428; Panama

Canal Co. v. Grace Lines, 356 U.S. 309; Metalaka Indisn Comm. v,

Egen, 369 U.8. 45; City of Gary v, Derthick, 273 F.2d 319; J. T.

Trensport Co., Inc. ¥. U.S,, 18 F.Supp. 833. (See also discussion in

regard to Motion of Defendant to Dismiss.)

Moreover, the assumption of that authority by judiciel decree,
predicated upon a finding that defendent has been “"involved" in
discriminatory housing practices must necessarily undermine the
Secretary's activities in the civil rights area as well as in the
edministration of the housing programe of the nation. He would
loa® all credence as the administering and enforecing agent of the
Civil Rights Act of 1968, and his efforts to enforce the 1964 Act
would be ridiculed as the efforts of a law violator to compel others
to obey the law.

Surely, whatever the record of Federal "involvement” in discrimina-
tion by the Chicago Housing Authority, the time has not yet arrived for

a Court to conclude that the defendant has been so derelict in discharging
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his responsibilities under the Civil Righte Act that he must be
made to operate within the coufines of judiciaml decrees.
Tha Plaintiff's Chiectives W1l Be More Readily Achieved By The

Voluntary Ufforts OFf The Defendaut Than By Yhe Coercion Of A
Judicial leocree.

Flaintiffs' Brief discloses vhat is not at all apparent from the
prayers of their Complaint. They sppesr to have abandoned their
claim to & termination of Pederal financial assistance for the PYO-
gram in Chicago, apd seck instead to plow new ground by way of “such
other and further relief ss the Court may deem just and eguitable”
(Plaintiffs' Brief, p. 34%T).

They proceed from the premise that, under the Opinion of this Court

in the companion suit (255 P Supp. 907, 91k) they “"are entitled

to the formilation of & comprehensive plaa to remady the past effects
of unconstitutional sites in Chicago's public houwsing program.” Since
existing structures cannot be relocated to other sites, the Court's
decree sddresses itsell to the location of future dwelling units. The
speed and scope of the remedy, they conclude, depends upon how many and
how rapldly new units ere supplied.

Plaintil{fs then state categorically that "a second major element of
truly effective relief will be the ability to utilize eress beyond the
geographic boundaries of the City of Chicago” (PL. Br. p. 35). Full
relief, they conterd, requirves an order egainst HUD because 1) only
BEUD “can assure that full asdventegs will be taken of opportunitics to

implement $he Court's Judgment order cutside the City,” and 2) HUD
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“plays at least as lmportant a role ns CHA in determining what the
production and therefore the supply of future Dwelling Units will
be" (Fl. Br., p, 36). Therefore, plaintiffs coneclude, the Court
should eater an order direscting HUD "to do everything which may
appropriately be done" to provide plaintiffs with speedy end
effective relief. GSomewhat coyly, they suggest that the Court invite

HUD to propose the form of an order,

The Brief Amicus filed by The Lawyers Committee for Civil Rights
and cthers is scarcely less coy in disclosing proposals for solving
the housing problems of the City of Chicago. "At this stage of the
proceedings,” it says, "it would be premature for petiticners to
sugrest the total nature of the action HUD might take in the eircune

stances of this case"” (p. 1l).

However, as a first bite, the Erief would have HUD employ to better
advantage FHA foreclogsed housing, 221(d)(3) moderate income housing
with rentals reduced to public housing levels by rent supplements,
235 housing for lower-income Tamilies with rentals similarly reduced
to public housing levels by the use of rent supplementis, 235 gales
housing for lower-incoms families, and 231 housing for the elderly
further subsidized by rent supplements. These programs sre said

to be illustrative rather than exhaustive und sre somehow to be

employed throughout the pix-county wetropolitan area of Chicago.
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In short, these proposals suggest the usurpation of the functions
of the Executive Department by the Judiciary. The lsauance of a
decree of this nature would not insure housing activities in the
Chicago market beneflcial to these plaintilfs -« it would
paralyze them! Moreover, the vehicles which are suggested do not
serve the income group of which these plaintiffs are a part. The
income groups which sll D heusing programg cother than-the lowe
rent housing program under the United States Housing Act of 1937
gerve are, by statute, above the maximum income liaits for
adniggion to low-rent housing. A1l buﬁ a few families in continued
occupancy in Ilow-rent housing at or nesr maximua income limits {or
guch gccupancy ere unable to afford to live in bhousing produced

under thege other prograns.

Further, Congressionsl eppropriation for these. programs serving
thie mininal overlap of income groups are limited. The total
dollar enount of reut supplement contractas authorized for the
fiscal year 1970 is $50,000,000. ¥#ho shall decide how much of that
total will be allocated to the Chicapo metropolitan area? Do the
plaintiffs proposze that the allocation be asccomplished by judicial
decree? And when the courts of the nation hasten to enter similar
decrees in order to protect the allocationa that would ctherwise
ovtain for their communities, will the law estsblish en order of

priority based upon the date of entry of the decree?

These proposals are attempts by the plaintiffs to impose upon

the nation theiy own views of how the encrmously complicated



25
problens of achieving falr housing sball be tackled. Almost
heedless of the conmequences, they seek to direct the Secretary
in the adminiestration of his vast powers and in the expenditure
of the vast sums and the vast spending authority plsced in his
discretion by the Congress and the President. Relief of that
nature, however well motivated, is barred ag a satter of law.
In support of its unprecedented prayer for velief, plaintiff end

the briefs amici cite the voting rights case of Ioulsiasna v. U.S,.,

380 vU.8. l#S, (2665). Although the quoted porticn of that case
referred to in plaintiffs' brief (at p. 34) eppears o give a
court enormous equitable powere to "eliminate the discriminatory
effects of the past az well as bar like discrinmination in the
fuéure." {(p. 154 of 300 U.8.), the decree of the District Court
actually éid mo more than enjoin the state from further use of its
voter interoretation test and order voter vegistration requirenents

"frozen" in order to obviate the effect of prior diseriminatory

application,

The rellef decreed in Louvlisiana v. U,B, and that sought in the

present case ere in no way anslogous: ‘“Freezing” or preventing
the implementation of a proposed goverament progran is consideradly

@ifferent from demanding that HUD afifirmatively create a compre-

hensive housinz plan for low and moderste income people for the

entire Chicago wetropolitan ares.
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loulziana ve U.8., along with several other civil rights cases,

was cited in Jockson ve Codwin, 400 F. 24 529 (1948) to demons

strate the kinds of relief that had been granted t0 ber future
discrimination. Hone of the ceses comelled aifirmative oificial
sctiony each decree morely restrainad the luplewsatation of an
established state rule or regulation (pp. 537-510 of LOO F. 24

for cases).

The amicus aleo cite o school desegregabtion ceses in support
of thelr theory for relief. Ioth cases merely reaffirsed a long
stending principle that the court and not HEW hes the scle
responsibility of determining proper standards of constitutional
proteciion. HEW stendards serve a2s a belpful bub nol nacessarily
binding fremework to be used by bolhk the courts and school
éistrictes in froming pcooeptable plens. Tooy corve a8 a broad
nationewide puldepost o ald local gchiool districts to fashion
their cvn individusl plens. It in no woy funclions es a compres
hengive plmn regarding the aduinlstration of future HEW prograas.
In chort, none of the cases relied wpon by plaintiffs or the
briefe auleua furniches the sliphtest legal basis for this
extracordinary reliaf.

Equally importent to recognlze is that the Secretary hes undertaken
voluntarily to cooperate fully in the achieveuent of the objectives
of the Court's decree of July 1, 1963. MNever once, however, have
the pleintlfis or suy of the persons who have filed briefs azict

in thig sction come forward with a constructdve proposal for the
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identification of suiteble sites for low-rent public housing or
for the employment of HUD's programs So as to epeed the expansion
of housing opportunities avalleble to these plaintiffs. Defendant
on the other hand, has been engaged in continuous efforts to achieve
precisely vwhat plaintiffs demand (Exhibit H)."l'/
There 18 not the slightest evidence that the defendant is any less
determined than the plaintiffs, or those who have filed briefs amici,
to do what can be done to remedy the effects of past discrimination
in the low-rent housing progrem in Chicago. There is even less reason
to believe that this can be better accomplished by Jjudicial decree
than by the voluntary efforts of this defendant in action towerd

local ofificials,

HUD policy already encourgges the utilization of all of IUD's progrems
for the purpose of housing low-income eligibles and providing suiteble
neighborhood facilities. A mandatory decree will do nothing to

implement or strengthen that policy.

.'_L_/ Ixhibit H is a compilation of many HU,D, regulations and require-
nents eppliceble to its nultitude of Programs, each of which makes
careful provision for protection of equal opportunity end enforce=-
nent of the requirements of the Civil Rights laws,
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A judicial decree will not produce sponsors for 221(d)(3) projects,
or 231, 235 or 236 projects. The fact is that the necessity to

operate under judicial decrees is likely to discourage such sponsors.

Finally, we cannot wish away limitations upon suthorizations and
appropriations. A judiclal decree will scarecely compel the provieion

of edditional authority and funds by the Congress.
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Conclurzicon

Plaintiffs brush aside the offer of cocperation in the Memorandum
for the United Etates filed in thelr suli ggelnst the Housing
Aathority, end ask the Court to "/(/ contrast the # % # positive
attituds of the National Comaission on Urban Problems.®
(Clataants' Brdief, pe 30) Plaintiffs ssk the Courtio enter a
Gecren azolinst the deflendant ag if {he threat of contempt pro-
ceedings could congtitute the megic wand thet would translate
the Commnission's recommendations into reality. Unfortmstely,
sach is not the cass, as the Comalssion ltself clesrly recognized:
There are no gispls mechanizms, gnd it is ineviteble thet
ve %will continue e ssarch for the right blend of Federsl,
Stete, clty, and neighborhocod participstion.® Report of
the Hetionsl Cosmission on Urban Probleas, Desceuber 1960,
Ps E7« .
Parhaps more to the point is the warning that the Comuission issued
with regard to direct Federal intsrvention in the sclution of the
Hation's housing problens.
"IHrect Fedaral intervention also raises gerious policy
questions. There is the risk of s uwniformity and stendardisae-
ticn that nmlght result from g single Fedsral egency convracting
for housing in many paris of the country., The size of the
bursaueratic structure thet could develop mlght stifle new
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dovelopments, new technicues and locel varlebtions. Lbove zll,
it =ight ewrd leocel indtistive end the proper exorcise of

community prerosatives. That is why we place such emphagis on
local, reglonal, snd Stale action to gel the job dene.® Idea.

However spproprists the recommendations of the Comalssion gg longe
range sslutions to the problens of our wrhan centers, including
discrimination in housing, they will not necessarily contribute
one whit to the correction of the dlserdumination praciticed in the
City of Chicapo sgainsi the class of porcons whon the pleintiffs

represont.

The forwmalation snd the schievenent of fuir housing gesls is in
competent hands. This defendant was in 00 way regponsible for the
shorbeonings of the lowerent housing prograd in Chicego, and there
is no pound reason Wiy he should be denied a {ree hand in encounsging
ad assisting the proper _S'batae: and local officlals to come to grips

with thoze shortcoxsings.

The decree alresdy entered in the companion czse sgoinst the
Lothority provides the plalntiffs with a full aeasure of effective
relist. '

The incentives and the financiel leverare thst the plaintiffs sock
t¢ comaznd by a Judiclsl decrse affecting politicsl Jurisdictions
that sro oot porty 4o this action or to the companion suit can besh

b exercised by this defendsnt without jJudicliel oversight or control,
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Horeover, &s we have scen, thore is no basls in law for fettering
the exsrcise of dlccretionary authority by the Socretary merely
because of his fallure to terminate annuel contributions under
contracts that were valid when made, snd that coutinue to be lawful
obligations of the Unlted Statos.

The motion for summary judgment should be denied and defendont's
motion to dismiss 2hould be gronted. |

Respectfully submltted,

THOMAS A, FORAN

United States Attorney
Federal Building

219 South Dearborn Stl:eet
Chicago, Illinols G060k
Phone: 353~5315



