
Rea.ssertio of PencU.ne l·!otion to D srrl.o 

Defendant rco..ssCl"ts all of the a.rcum nts asserted hereto-

fore in support of his pencling ~otion to dimniss . ( Copieo of dei'rmd-

ant 1 s original. r-1emoJ.~z:mdum a.ncl Reply in oupport of t.1ut motion are 

ttached hereto for the convani nee of the Court . ) For the rcMons 

previously net forth in a.rG'lm cnt 1d by tha.t 1.1o~ion, the c&.se shoulcl 

be dim:.usseei for plainti;r ... ' lac- of' standing ·to sue (HcnorD-'1dum 

pp . 7 ... 13, nc .l')ly Bri t:f pp . 1-~·) , the f o.ilure of pl:-,.lntiffs to exhaust 

their ai.i:n.inistrati vc rc~1edics (r1 'Or::.t.."ldum pp . 19-22), Pcply :pp. 4-6 ) , 

ond lttck of ~juzticicl)le controversy bet\-Jeen the prtrties (, !a!lorandum 

pp. 2G-2'(), nrtd tl~~rcforc fcd.lur ·. of the CorrplPint to state a. cl~'..im 

In v.Udi tion to the cases· previously cited in our 1967 brief's 

on the fol.~eeoing points, vc now rt.ly on tho 1:1orc recent controlling; 

v. _9itl of Chicr;~~l!~·,· ('rt.u Clr. !~o . 1'(17), <lcciclcd October 6 , 19G9) . 

In the latter case, plaintiff chillcngcct a ~ron6. of' fcJeral 

t\md to the C'l ty and its tr : cit ou"Lhori ty ptt.r;)'lllli t to the r.:o.ss 

Trarwporto.tion Act of 196l~. 1"cder.o.l agency cliscret.ion HM ch~cnge<l 

under st2.tutory provisions r <1uiring ccrtai n fL."1dinr:r; end con<li tions 

prcrcq_ui3lte to the ~rant . '.rhosc included. decisions (1 ) thut the 

erunt w1s "cs8 cnticl. to a progrro'l • • • f or o. un ·fie d. or officially 
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coordinated urban tra.n.sportation syston as part of the comprehensively 

planned development of the urban ar a, " (2) that "such program, to 

the ma.A"imum extent feasible, pro;.r:Lde for participation of private ma.ss 

tro.ru::portation companies • • • • :J 
11 and others. The court found that 

plaintiffs l acltcd st~..nd.ing to suo the federal d<'..J.cmdonts nnd also 

expl"essed doubt t hat the discretion tl.us given to the agency hca.cl 

cou.ld be rcvie.'lcd, concluQi 13 (slip opinio p . '7) 

rr!n the inntont cesc th auestions (1) :1cthe1· the 
statute :;;plies thc.t a pri vnte utility 1~-·lmin-:; i t 
,;ill suffer co:-.:·'>c"Litive in im7 h~.s Gtr"1J.i.r'"· , (2 ) 
,,;rhether the Jninl~ tr...:.ti ve dcci~.:.on i.~ l .• :t so l2.rgely 
to dis cret ion u;. t o be r cviC'.! l c o.t v.J..l , n.ud ( 3 ) 
o.s to the ocope ot' judicln..l :t'(; .rlC'.;, te:1cl t o r.;crr;c 
into one. r.L11C !'!ore t he :i'ul:f.tll.-:,...,nt of the Gtn.ndr- ·ds 
i s left to ~.< ... ,lnictrc;.ti vc dio cr tion, the lc.sr; tl' ·~ bn.nis 
for i mplicr.tio."l of' ::; tQ..llr1.J.n ; . 

The come can und should be said of plo.1ntif'fs ' n.t t 0ck in t he case .t 

bar on the juc"Iemcnt of the <' ef ndant UtiD Secrct~.ry v.nd hi predecessors 

Tho rcc nt case of l<"lP..st v. C:oh CJ...!., 392 U. S. 83 ( l>G3) 1 does 

not a:i.d pluintii'fs in cny efforts to establish s·tnn<ling to bring this 

a.ction. The Suprone Court there h .ld that l:"cd"'t~n.l tuxpeycrs cnn 

chollonge .he consti tutionali ..,y of Federal procrmns only if the progrn.."!l 

is an exercise of congressional IKn~er under the ta?~ng e~d s,ending 

clel:toe of t c Constitution as opposed t o bcine em essentially rec;ula-

tory program, tlnd if the choll ·nged cna.ctrtHmt exceeds a specific 

constitutiono.l limitation on taxing ond r.;pcndinc n.s o!_)l')Osed to 1being 

b eyond general pcnrcrs of Cone;resa In ontrast 1 plcintif:f's here ha: re 
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not brought this ca.so as to.T.;pcye.rs . Further, they are not chaJ.lc>.ng~ 

ing the constitutioxuD.ity of any legislation .. Th.erefore, their complaint 

does not, challenge tho constitutionality of' statutes on the basis of 

a specific consti tutlonaJ. lim:i'tation o. the taxing ond spending pmler 

of the Federal govertrra t, es J?l~ requires. T'ne Co·v..rt there specifically 

recogni7.ed. th.a.t stMding uill not be confe .. red '\1hcre c. ta.xpeycr se0..ks 

to employ a fedcrp~ court aa a. forum on 'rhich to air his genero.lized 

gri cvences about tho conduct of government or tha allocation of po;.;er 

in the Fe' oral system .• " 392 U.S. a:'li 1o6. 

Indeed, t.he recent ~·-;venth Circuit dcci:::ion in f'~~ 

October 6, 1969), c.rae n.fter the :!?l.r>..s~ decision.. llo..:i.ntiffs i.n 

South Cub r.·tnn '\·re.re found to nosscss n.o s·tc d.ln ~t rct.:.s.on of being _:_.c..,.;_ ___ .__ A .., 

tuxpnyer:.t, the !:'lest. CN>e beine dJ.ntinr;uiohed. 'itS a con..·T'dtutiona.l 

8.ttack on a statute ( slip opinion p.2) . IJ.'hc Adminiatra.tivo Procedure 

Act '\'lC..S fm.md not · o create standing, the Sc 'Cnth Circuit follouing 

the mf\,"jori ty vier in that rcer!!'d ("'lip opinion pp . 3-4) • PinDlly the 

Court held (in the po.csose quoted above) tha plrdntif'.lc hr.d n.o stund-

ing to chall. ng the r-dministrative 'iscrction. (It then u nt on to 

Sa({ that, even if' stillldin3 exi:;ted, the Fc·<leral doi'cnclr.:nts had a!lequo.te.'l.y 

supported their actio for IJ\lmln 7 judgment . ) 

This Cour , tmdcr the ctandard..s set out in f.:.?}l.:_th Suburban 

Safetr¥ cr~a and others cited, nhould simil&ly dismi3'. this cO£e. 
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!n our oric,rinaJ. mo ..... i on to dis~;.&, sa , we previoualy a.soerted 

"there t he plaintiff's ' fai l ure to joln an i nd:ispensoble party, in this 

ca.se the c.u.A. 

Inasmuch e.s plcl.ntii'fs ' complaint involves und s ed:.s to 

deny l:'c<.lero.l f'i..nc.ncio.l aid to the C .II .A. unc1cr its contract ui th 

H.UoD., and fitrthcr, ina,'3TJ1Uch M the d.iccrimino:tol"".Y actions ca:.:tplaincd 

of vrcre taken by the C.II oA. or its a,eents, that body 'COUld. sco.n to 

be an indi'-':pensal:>lc party . BoreoYcr, the inj\L.'1.Ction requested to 

cut off or re-Blloco.te H.U.D. i\utds uould U.rasticnlly n.:ffect the 

rights of the loco~ ugency . Under thenc circ~otvnccs, t. c c. :r .A. 

is ru.1 indispencab~e pa1:•ty. I\1.1.le 19, fcdm.·tW.. Rules of Civil Procedure, 

Title 28,. u.s .c. Fithout c.u.J .• 0.9 a !'~l.rty, the court is ;dthout 

jurisdiction. ~,tlcr v . [~cs, 89 F .2d S5S, 858-9 (C.A. D. C. ) 

involved a. very c.no.loeous situation . Sec l\lso l:U..l.Lon Iron Co. v. 

Sta~, 87 F .2r, ~2.1 (C .A. 9); !1!o 1~ v . H .lJ.in, 18' jj'.2d 411 (C.A. 3); 

l'~;tn..!: v . !::~, l.'1t+ F . 2d 977, ~80 ( C .A. 5); D:V},C_! v. Klein , 169 F .2d 

rtl.J. (C . A. 9 ); ~':\.t't v . l;ooc1!_, 181+ F . 2c.l 7 4 (C .A. G); Bc:.·l~J.lS1ty v . 

Hoods , 170 J? .2d "'";5 (C .A. ~-); J<:.cobc v . Of.d.ce of Jiou.sim~ L'-rocdi tcr, -- -- p _______ ... _ 

176 F. 2d 338 (C,A. 7); Ain=:-~:·orth v . pa.~n Br:>llroom Co. , 157 F.2d 97, 

101 ( C.A. 4 ) . 
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Plaintiffs nmr tacitly conceded the validity of that position 

by their eurrent motion to join the C.H .A. as a pat•ty. 'l'hcy cannot, 

holfev~r, cure the probl in thn.t manne1• . 

The suit h~ been filed in the United Ste.teo District Court 

for the Northern District of D.llnois . Venue is presumed to be bused 

on 28 U .s.c. 1391( e)(!~) ns thnt is the onJ.y ntatute authorizil1lJ 

jurisdiction and scr ice over the Secretary outside of the District 

of C'.olumbio.. Section l39l(e)(4), bovrever, requL.es tha.t each defe:n<l­

unt be an oi'ficer or c~~nloyec of t . .~.c United Etn.tcs or ruw o.gcncy 

thereof. Therefore; mry action in uhlch both the H.U .D. Sccrct·>:cy 

and C .H ,.A. cfficin.la if<U'e defcndarrts could. not be brouc;ht in the 

District Court fol" the: l'lort.hcrn D.btrict for Illinois . Cho.se ~3av:L~1.""S 

p.ncl Loo.n l1.3Ctl. v. Fcc~;'?·~n.l~c Loc.n ~r:l';!\:...1'-!?...Cl:.<k 0t ".l ., 269 F.EU::?I> . 

965 (E. D. Pn . .,, 196'7) t 

Rule 32 of Fe;dera.J. 1\ules of Civil Procedure "'peciflcally 

provides that tllo li'<Xlcrn.l Rules should not be com.1trued to c.r..."tcnd 

or limit the jurisdif.:tion o:f the Dictrict C::>u.rt o~ of the ycnue of 

actions tllercin. Cons~.;quc..."ltl.y, n i ther Rl.i.lc 4( c} nor t.JnY state lou -

arm statute can be involwd to obtn.in jv.risdiction by a court uhich 

docsn rt ha.vo venue, absent 1rni ver of venue . Venue and jurisdiction 

coulcl not be obtained over locaJ. Chicago oi'ficidJ.s i.n the District 

Court for the District of Columbia.. The r esult of these l'r.cts is 

that ~rhile the city is on lndispc."lsable party, there is no court in 

,.,hich o. .single suit can be broueh'lj ~ainst both the Fcdct•al. Govcrrrraent 

.nd the locCJJ. of'f' cinls . 
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Rule 19(b ) of the Federal Civil Ru.le3 requires that the 

\thole case be dJ.smissed un.der t his very circumstance. the absent 

pe.rty being indispensable but not joinable. 

Wherefore and for the reasons stated the Defendant ' s 

r•totion to ru.S."'liDS Should be allo~'led . 

Defendant Is n!)tion to m.:::miss to be treo.tecl aB 0110 in ----..------- ·~ ·-··- ... ·- -.-, .. ---· -
the d.J· c:_1~:_:'-t:!-_~e 1'or ,J•x ... 11:.1£'L~~c• ::p1 en:t 

In adcli tion to the~ papers origino.lly filed in support of the 

motion to dis.tiss (copies of' reetU.o.tions ~ contre..ct 1 CJ • .f:ficlavi ts, etc), 

there n.re s lbmltt d hcreuith c.dditiona..l papers o.s pru.'t of our merno ­

ra.ndum in opposi t:ton to plo.in·::-.i:f'fs ' mo~·.ion for svxtu11tU'JI' jn~r:;mcnt. Under 

Cidl Rule 12(b) , l . R.C.P,, Title 28, U~s.c .So such papers ure to bo 

trentcd u11der R\.Lle 56, o.s if submitted on o. motion for. num,.nary judrnctlt .. 

\·!e tberef'ore do ank the Court to consider the motion of defendant 

as one in the alternn.tive fol~ sur:::mury judgment . It is clear that the 

dei'endurrt .!lld h.is predecessors have not ene~cd in i:Uega.l conduct 

but have, to the con·trary"' cnrsae;ed in vigorous enforcement efforts on 

\·Thich no factuo.. issue ia raised. 
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BRIEF 

£ • .u;:Ho.. \UDtM 11'~ 0 •. POSITI Q;f 'l'O PLJ\ ·· r~TIF~i'S ' 
~W: 10 T i'QR su.:;:.:A:{y JUDCl.JE!il: 

Plt>.intiff's have • oved , pur 1ant to Rula 5r of the led~:tal Hu.le3 of Civil 

Procedure~ for !>UW!mry jud1:f.i1ent on he crourd t :.t there is no :enuine 

issue os to any mutcrinl ~tct and that plaintiffs nre ~ntitled to 

j u ... c,1;"\ent a G a matter of l<t't?. Pbinti:ffs have also rr:.oved to adl'i t.ha 

Ch1cr-gv H ucinr~ J\uthor:i.ty ns a r1artv defendant, r.;nd have asked leave 

to vitl draw .la. iutii'i's ' penc!inz 1..wtion to consolid~.1 ·e thif:l c11u:;·~ ':dth 

G,utreaux, et nl. v . CHA, 6.S C 1459, '"s ·,.tell o.o 1~ ve to i1itht•,·m1 tneir 

pendinG; lT~ lon fo discovez·y. 

because _plaintif':fa nre not utitlcd to ,Ju<-~:$nent <.:t::> e. w~tter of Ut'.f even 

Lf they ore nblc to establich all of the alle;;1.1tlons of their co:-~)lnlnt . 

Hor o·;er , ns i ndica ed 'by Exhibits A and B fil"d in op;)osition to the 

Doticn , there rc genuine iosues us to ::urteri. l fl:!ct~:: am1 p1.nintiffo , 

therefore o:re n.ot en.ti tled ·t.o the erarr(; of ou;n~ry j \ld,z:nent . };ef<':nd~t t ' s 

n::.otion t o dismiss this action, ·,..·hicl>. \~'a%:5 st8.ycd by the court t s order of 

he fl.rvnted for 4 he :~.dued reason th~t 1"~laintiff h:we obtained all the 

relief to -:.vhicb. they nre nti tled 6nd t.llis ~ction is ncM no0t. Defead;~n·t 

further contends thnt the i1ot1on to , du tile Cht c'<'ieo Lounint; Autho:t·ity es 

a p.:1rty defendant c.b..oulo 'be det ie ~ , . l~~ on the r;round of' no~tness . Ho 

objection :to mude to the Hith<1rcmal of plai til.t"IJ' r.!otion i:.o on~olldate 

nnd the penrHng motion f or d scovcry. 



I. Pla intiffs. '_ mo.tion fQr_. :;;yJ!ll}),ar_~_j_\.l.Qgm_ent___s.hQ_u]iLb.e denied . 

A. HOD ' s action in connection 'vith the Lao-Rent Housinr>; Pror,ra.m. 
. -

in Chicn~o do not irtpli,cate the De,fcnd!tnt n discriw.inator;:,: 

practices of the Chico.r.;o Houning Authority. Phintiffs ' 

::.eliance ou Burton v. \·7~L'nin&ton Pa.r~i~ Authori t;r and Hicks 

X.: Romeny is entirely t.tisplnce2 . 

Plaintiffs' complaint seeks a declaration that the Chicngo Housing 

Authority has intentionally discrinunatcd against pluintiffs on 

racial grounds in site aud tenant sel~ction for its lm:-rent houaing 

projects, c ntra1y to the Fifth Am.cndcent (Count I) and Title VI of. 

the Civil Rights Act of lS04 (Count Il). In the necond countn 

plaintiff's merely allege that th Chical};o Housing Authority violated 

the :D'ifth Am.endment (Count III) and Title VI (Count lV) in site 

selection and tenant nssi..gr~.J.~.ent; no allegation in included that the 

Chicago Hounii.1g Authority int()lerDcntcd its _p:):t.icies 1:-lth respect 

to £lite sel"'ctlou or ~-enant ssi~nr 1ent \•.•ith deliberate intent to 

deprive plaintiff's of their rights. It \7ou.ld ::!J?Car that pl::tintifi's 

have abandoned Counts III ru:.l.d IV bcca.nne no flrgunen-(; i n the b:ricf ts 

addrensed to these Count.::: . 

Plaintiffs allege fur"'hcr in their compluj_nt that defen'ant 

Secretary "o.sflirrted in carrying out and continues to nnsiot in 

carrying out o. r~cial.ly discrimina ory public hou8ing system in the 

City of Chicng~:> . 11 They demand declaratory judgnent th t they have 

the right to end employrr.ent of' F deral funds in connectton 1>1ith 

nnd in suppo:ct of th_ racially <1iscrir:.1inatory azpects of the public 

housing f:lYStem in Chica0o , and specifically the \lSe of ElUCh ·w1d s 

fvr t he construction of the 1965 o.nd 1S66 projects of the CHA on siten 

which have been selected in a raciully discrin.J.na.tory rr..nnncr or rthich 
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:ill have tho £:feet o£ str~gthening ox· con".:.inuing w.istine 

p tt.erns ot Ueero l sidenticl r:nd ·chool cog_ .... ga:M.on in t.he 

Citv of Chic8t:,~ • Plnin'vif.i's also pr~~y for· .Sn injuncttb}l against 

available to the Chicago P'...oucine A.ut.horlty in thia onooction. 

the effect. thct iTt)']) ha s cl:l."'crininr~ted i n :s:i. to oel~ ct.ion "'nd 

Pl~:intiil s do not cllcge c.nd d.o ll':lt cont.ond t h ·t Ct..:fcnd~'lt 

ing t:.:_XJ a llarr-.r concept of invol~ c.JOnt. At pc.ge 2 of t ha Br ief 

11Tuo alle;r~t1.on o:f tli GCl.,.5. r:t!.J ";tio 1 i n t ho \.:. . · co;:~?l::d.nts 
( 1-!o .. 67- C :1: ~~/ ,:"t:!d .:o . 61-C- l}·' /) ) fd."'~ ~.c~~~1tic;U . 
Lir.hlli-0~- o;: :~\:.) ic pro('j c.:.~ cd P lon :i.t ~ hcin ; a 1 ;joint 
n •._l·t·,it··l·v··1i, 1 ( ' , ..... ~r• v .,.,.,-;. · ""O'• P~ .''•i·-1·· ~ i ·(1" '· t v 
~ '"., .-<~ ~ - ··": .. u: ... r • .. ...::... ~ • _:. .....;. .!.::..:..._ _::, . .=~~-'.:..~ ":::=- _ _ _:., • _;.,. :....:..,._,J 
J.J~ U. iJ . /.t:J, :"-•:. (.:...) ) in t..l;.-~ 0 U>.fC:C:U.LL!'l'> ·,J...on , and is based 
on t lJ.U i:~U'·!jil ,1:1:'ilc: . .:mt ••• , i 

Coo,.Jor v . A .... l-o!,!, J5o u.s. 1 (1./:.;a) . Obi.riousJ.y pl.d.ntif.fa ,, uJ.ct 



~oreclos.e the factual isaues conccrnil'l(; the Secretary ' a actiona 

nd intentions ~- attribl ting the in-tcn.tions onrl aci~ions of CHA 

to "''he Secrl5!tary because of HUD's unc1ispu.teu financial tle2istnnce 

to CP:.A . This forec~osure :::md concl 't:lion, they argue , is coni?ellc:d 

ao a ffifltter o:f' l.rm 'by the decisions in :ri 1 · 1itY~, Simnld s and 

COOt'ler . 

1fheee ctHJes support the o:lendant • s pod tion rather than the 

plo.1ntiffs 1 • !n tile hilmiu.r~ton c;;.sc,. the Suvre::e Court -·pecific• lly 

llmlt~>d ito holdinz to the stntel'lent that P::en a State .. eucy 

lenses publ e property in t.he rnannm• t: •.11 for the purpose sllo~m 

• y the fo.c'ts in thnt cr: ::;e the lc '1r;ee, e.s \·:ell us the Stu e, must 

CO•llply wi til tb prosc:x· i ptiona ,,f' the .J?o\l.!'te<:!nt.h Amsndment. The 

Sup:cel.!l.e Coul.'t ';na card\:~ tv e:<rf)b.1El i~e tho ).J"'?ortance o:f: ·tir~ 

foctz in thc.t cn~c "Only by r.ifti1A[]; :tc-·cts au<J mdt3llin~ t 1~ 

circumstances co.n the non.:ibviou.J 11volve~~,ent of the State in 

private condnct be u.;'ributell itn true aignificrmc .'' 36.) U.S . 

715ll722 . ··:,ased on t he apccii'ic fnct::;: :!.n t hat cn..,.e, the cow.-t 

found that ' 'The State has so f;:u~ im;inuo:ted i tsel1" i to r. p~si tion 

o:? tntcl~clerenC!ence 1it11ficsr.c::] timt. i ·t. 1 tat be recoc:n:t~cd aG a 

jolnt pnrticivant in the challcn;~~d activi ;>' •• o" c.t p . "(C.~5 . 

I~m,rever, the court w:. rned that ''the cot cJ.usions dr~n.-n :!.'rom ··he 

factG and circu:n.st ~ 1ces or thit:. l~e~ord ru'e by l'l""' ··ceuns declared 

t s uni er!la1 truthfJ on the basis of ,·nicO. eve:ry c:tnte l!lusina 

~.~cezr.ent is to ~C tested. n T'!:>:i.d. It iG clcf.r that ;vi.l~,,~ 

arcues •c"' tnct st:ta!.V.lm'y judg:uent in tills case 7 :here no such fncts 

e~·int aTlf1 n such x·ek~t:i.onship of intL:!.'depe :denco betw~en the 

Secretnry n.d the CHA hn been esUJ.bl1 Ghcd . 
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stendi.ng alone, as sufficient, to t."'Upport a ju<le;:JE;nt aeainst the 

.;'Elderal Govern>>"L~.mt or MY of ito or.ticaro under tho I'if"U1 

M'.e."lclrle t. . It'rets 11rust be p rovad bofo:N) the govern!lwnts, State 

grave e.ffcnsa an doprivation o£ Cor..:::titutiona.l rights.. And this, 

f~~?:li~ c,'.). v .. lli.t_~cJ.~ 225 U.s . 111 ( 1912) • 

int.crlacu.toty opinion in tho cmtr;:olidn:ted [;uito Hickn. r•t, cl .• v. - . ..... 

if 1:hut th/3 DliJt ·ict Go rt in I..cuici:m~ scl<i e. .. to l't:ctu.:U. invol.v6 .. 

extoat of pn:rti.cipnt,ion or invol c;; o:1t by the .: c:r-otary, ill.~lU!li.inz 

Aside fro.'l ·~l.;J tnct that the Hic:l:s docisicn is intorlocmtory only, 

Cou:r•"'i:. cr..id thoro a t.o t .. ha ft.~ctc ic not. i'PPllcable to tbio L'Ui t. 

Cl1..ice.go, lJJJ..1101~ , io not Dogn.J..usa., Lo1lioinna, cn.d a factual flmline 
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n.rrt~ .. Jtod 

' Tldnn nlso doos net hold t.hut i'i..-r:t~1Cial i nvolve'o!ucut, ..,tnn!.i:L"'lg ., ----·-· 

Consti tu"'c.ioll. upon r;ncl c .. !phu iz.od 

t.o ::QCG::'t:.r.Un ;:hethcr the ho ... pi t:"tlS 1 a.ct.ion.-; -C' ... tld coucti tuta 
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'l'.h.e exposit ion of tJle 1..-m sc·h .forth ·by this Court in itD oocision 

abl~ ·to t:1e CHA, dof ond:mt 'I:Jleroin, i n ec:_rllul.ly t1.Pvlice..bl0 to HUD1 s 

Secx'St ::.r-y in this suit , a.!ld. ia on :tro~ CO':.'pa.tiblo und iu n.ceo~"d 

't p za 5Dh of 26) F. ~'U.pp ., 

t.hie Court. st.d. : 

11D~:f'Gnc:-:.ats3 ;'1{)";,· • t o dicniBo CQ1:'!l·t.r; III :3:1d IV of' th3 
CG:-1i.-, :.:.&:LHt i '- .J.' i ::il..u. ::l \:,(") ~;t:J.t.a r.. c:V ...1..1 i.::Jon 1<i..•.icl1 r elief 
!~l~Y' be [~t: .. 2Ttc.l.·1 b·t:::cav~r,CJ tl"'!I2Y rlo not r~tlc:;:::.: t.r ... ~ :r, dC~t~.;.t'"1(.~ .... ult·S 
:i.::.rpl;:;;!G<\J;.S,: Ll:r;t.r· i.i-0€ t.;clcc'd<:n ;:.::li..:;: · rl'~h -...b.n C.sli.-,:r:~t!... 
:l.Jr~~0llt t. { <: ~;\ • .. '\ (J :;J .. alfl~~l f.fc cit r~~ .. 1'!:t3 coc~-r.:;d. ·Ghe .. q by t ..t ... c:: 
J.'~o·t.~l"'t<-:lr~tl l J .::n"J.:;ertti . _· .... l.\;.£1 r.~lt-G t .. 1(,r:,:,~~C:!1 ·w .- ·t~ .. .:t!.;:t 
Co·..:r ·-;.; :ur ~- .1d IV i~; r.·, c:t<· L,m~~ : .. ·c~·..:.;...c ! :.Ld.nt-i: .1.'::; -~~st. :i..n 
.i't ~c·t :)r-!.J\tO, (I .. ~" :.;..(CJ'\re J'rc:tf.! i'::u).1 ~ ... ··t~Jl t-.. .4.t) i~o·x::lc& 

~lC::Cf~~~::I..,.l1,:r ::'.):'-1.(/~"":J, t,tl~~t .:ln.:7t:S' ti[.'..,r:::~ 1 .. e~~ ,t.'.'':·J~·~·;_:,c<..i J.!l. 

tl:.:::t1~ !"AJ~.Lc~;~ti::n cr ciL~~) .:-:.t. Jc~.~;~ ~-:...:;. -tJc::;·~, ~~- [}._ LiL1Si ! 'e t o 
>1o.::..i1·'· ~.l.i C\)~~c.;n:.l~, ;l1.o!1 --1· !fO'"':J:":,cr~~ i!l }J.:.:c~·.ic:D.cl"' c:..1 ~:\S 1, 
~t() rll'\,_. VC.l11 .. "(,.' J.G....l .i'YC..... .ti\~ L~J .. ~ ~i .. ! .L 0""\Jl .. , .:c r~('Cf' n. 4·· .. I 1 't..4b1,l.C 
l t<~tl~L)'"' r.~l":J.: ;·: 1' e-...L1~c..Len:i:.i.:Jt:::....l7 i.t( ... :illi.sl..:i . .,r:a ill :r..-..ccorc.: 
. ;.~ i.~ l1 \..;._~f::J ~::~::L~ t.~)tir ~;..-:Jl~-:.:l·t.c.c 0tl:.:.~ ;._~~~. ~ .... n ...... _, j_ .. ~r;, ir~~!·- .. Yt.ion 
tlll.d i'l'- ·-·! c~· t: rnr i.::;:~n-!..t r ?u.:r--... ~,.~~~.:..._, l o~ f:.-lcr. c:Lit 4l't:- 1 to 
:r:-:.:_:x--ccato \: .. nc 1'\ .... r:~~ - e'""::..~(rt Lo c.:.~_l:~. :n.oJ f"f"ii'"D~l t.i.:r;u::{t it 
:)'":),. r;r)t t:: •. :t·. ,~':: r:~ . .... i ... """CL:);'" r·! ~~ v · c:~l.::t" . ..!..!'".:;J 

i1o1u.:illf 1 :~ !&.f'.-1.:~~-vcr 

ciN~:l.J:::t:lo o-:.::·h :<li:.:::.r&'G.!.O.W ~t:..Y' tG . A .. :1 ~=in.~ uf .::J.:fil.,.nc .. 
·t i·, .. o t~i..~.:;ri .. ~. tr.~tiA.icy ::.,t~tn .... r;~..t.C~l i~ ):··::...:1t:...t1'Cd. ~- ·~~ .. .;..-
'J.'o i'CCO?t< ·).L ''-U ... i~ f~; 1 r •• on ~ n·t:t en ~;..;_l;:>t, .!.!..Llcr:~\tlon t:lld nror f 
of ::'.n it/vcrd.i t~v t .. sc;·'"l~ni.tit:~ o -::~.~'?:1'" ... ,. .. 1--;. 1'~~o:J i.D t.u!r:JJC:OSCt··.!~.:( 
l s ·~o c~;ncJ.l~l~) t,Jl~·t~ tJJC :~~:r.'O !)~1-<.:0 ;..:- n.t. OJ." ~;)1::.~~~L:'i .. c lteLt;:in . .:..~ 
p;;a ,!cr;~~:J t~Gnt 't~tll i11 ~~J:t t~·rob~~~)i]_tt.y· h~ oc~·"!.-J-L d J .. ,-; ... r:c.LJ 
by tr;r~~ll..-G C·.l .. P}, t":JH~cl~ic !~(;{.:: i11 l10:t .. rlll')Ol"'::.ooc= cOl1t£.iLl1re0 
P .. :1J t.r!.~ ,ij .. ~z;-~t'i D"!.l.IJ.J~r· o:: ~ .. , SJ .. ,l:-ntr; <Ji. i·l!a :-· ~G :cr:cc is :L"1 
itcul~· c..:'l. ::t~t- 01' (l :J ~:t·i.rf·') .. t·:.ou .fo ~Ll~Jcm bY t;m ~'oU!""vr·onth 
J:,~: .::1C~ ~~yr,, l--:.,' ·.~~~dlc ~,., <.:r 4\ ~liO ~·· ..,.:'Pj o·~LlOl~ !,~(;~~0£.-.S 1 i:r:tnO,O::C:d 
L.t:-t"" .. f L:r ~-· ·.·:.~·U.t'! , f U;.~l t.!i tir-... ~d., eo~~t,, tJ d .. l"::'!;.[.l\i. li~~-·!.,icll 
0 :f cl.-:rccrlo_~,_t.hl~: r!C>i;:h~,n·hocds . 'l'll"' Con::rl.it-ution r;·;,i1Dele 
DO sur.:h CON!1 1;.:Jon:; ::.~~~ .... 1.:!: i -t eo::-::l~·.!l.d~ cn.l.,~; t:~~J..;. t.3.fnnC:::t."'lt c 
tt{~ .. :Unist,c:• t-11~" ,...l. .. ~o f(~lc;;cl.:tca1 ;: ... ~;:y:,-~.;r·,:v o.l' t210iJ~ l!"JUC:Ul~i 

pt~2'l~.:! llrlt.~.til1tt·· ct );.,/ :JJI"{ <~'Zi.:, [.::1 -~> collt:.!:::!lt.;:\n.t t r J .. i,.,_;- ':"0 or 
1-hi:\..o i.c:n~!.n:.:.~ in cc:, ::-. <:-.-.'<':.C-i S t.o -~~l"" vxc.L .don of o 1.r...er 
~;_;,;e.-:s . 

I! ~J0.fcnd::.rr'i.is ;~o re for flU:""'.et•:•ry j'tl~~·:'lOnt t"..S to Courr' .... s 
! :~~nd II, t'::.::..c!'tin,::: t k;.t no JTk':.:. •• r:td. j_::;L:uco c f inc-t r.;ro 
prte::.;Clllt 1 e!ld \:1:;.t t.!~ o.:Uor::::.t~0~l~ ci' ·\ill\J3-"";J Gvursts a.~.:'Cl 



clearly c.nd d<.'monstrabl,y \Ultrue . 11umm.ary jud_zr.1ent i s 
r r.rely , if ever, ~ppro:_orio.tc "hero, cB here, motive and 
i ntent are important to a resolution of the issues and 
never vherc, o.s here, serious qnentions of fact remain 
u.nrenol vcd, M, for e}~n.tnple, the ro.cio.l cor>._posi tion of 
the neip)lborh.oocls involved . For these reasons, 
defcndn..11ts ' motion i'or mu:nmo..ry jtt<1oncnt is denied. " 
( c!it ations and footnotes omitted. ) 

B. ~YJ:lere are rrem.t.i.}W issuen of mat ~-r:._r._~_t tmresol ved . Ht.ID ha .. ':J 
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not pn.rtici£_atcd :i.n nnd h.-! not condoned discr:uninc.tion by CJLI\.. 

'l'here nrc no facts before this Court clearly enti tllng plo.int:i.ffs 

to surunw..ry judgment, ond there is a clear shmring of ecnuine 

issues of" materiel f:J.cts unresolved. J:ndecd, the i'nce of the 

opinion rend.ercd Februar-y- '7, 1969, in rro. 67 -·C-1~·59, 1:hich plain-

tiffs '\Jould use t;o poat-ulu:bc HUD ' s clJ,scrirninators actions , con-

ta.ins a factual finding uhic~1 in i tscl.t. contradict plaintiffs ' 

clr.dm of cnti tlencnt to sm,lmn.\"',V ~jud(}!lcnt. In the opinion, tlli3 

Court found that mm, in 1963, nrior to enactment of the Civil 

Rig:hts Act of 1961}, co.11pellccl CHA to l:'.bnnuon j_ts 11proxi:nity rule", 

designed t o limit occupancy in certain proposed new (>~derly 

projects to ·whi teo, by giving preference :tn occupo.nc:y to area 

r coidcnto , by informing CHA that unless the rule 1ras revoked , 

HUD, \mder D~ecuti vc Order ll.o63, would not opprove the si teo 

located i n the arcn.s of \rhi te conccntra.Gion . Furthermore , the 

depositions of Ha'!'ie c . HcGuire and Joseph Burstein, taken by 

p l ainti ffs by order of this Court i n No . 67 -C-11~59, clearly 

establish that bef'ore the 1964 Cl vil Rir;hts Act , and continuing 
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to the da:lie of the deposl tiona, March 25, 1968, rather thrm 

aiding and abetting CHA in 1 ts discriminatory actions, !IUD 

-v1a.s moving af"l'irmati vely to b~ock such actions . Plaintiffs 

have not seen fi t to file thel:le depositions i,rfth this Court in 

No . 67 -C-1459 . Defendant • s counsc.l has procured a tronscript 

thereof ·which is o.tte..ched hereto ao en exh.ibi t 8 and 't·TiJ~ ask • 
y 

the reporter to file the origincl 1·1i th the Court . 

The aff'idavi ts o.tta.ched hereto "'Ot forth other actions 

of HUD over the period of time covered by t[l..is Conplaint, end 

disc.1.ooe the collection of addi tionnl facts 1 contradicting any 

discriminatory inten-t of' the Secretary and pe.rticipation by him 

:l.n CHA discrim:l.nn.tion, dclibcro.te or othcl"idGc . 8ubstn..'fltial 

issues of fc.ct prccluclir g G\.Un!ra.cy jud.[;! .. "lent exist in th:i.s matter . 

336 u.s. 681 (1949). 

y Thone t1C">osi tionq of Government ~uploycen, tn...l.ten U'(?on rcqucnt 
o f thcoc Plo.intif:ro in Ho.ohington ~Here n.ttcntlcd by coun.:;el for 
the Govcrn;nent n.n \Ic1..1. as by attorneys for plaintiff::: u.nd C.H.A. 
A1 thour)1 tnkcn in 67 C lil-59, the SDJne rir hts of dir cct n.nd cross 
cxrun.i.no.tion -vrcre njoyed by the :po.rties that would <:i:J?:''ly to a 
dcposit.:Lon in this ewe . 
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c. P.t.;' a finnnci~'l ~d .-d;nin· &trati vc il volyenerrt:. in , CH-' s Q!'Or~ra;-11 

is lir"d. tsd. 

Dince t he entry of thi• Court ' s dec1~ of July 1) 1969, ITUD has 

not entered into fitlY flnanc:tal cotmi tmc.nt~ to make l oans or rumusl 

contl'ibutions .for tho p..Lcnning, dsvelopmem.t or "'Cquisition of low .. 

ront public ho oing units in tJlG City of Chicc.t;o . Howavor, it did 

1snua a Progr<::.tll. Reserv· tion for .300 unite to the Chicago Housing 

Authority on &:pto:abo:r BJi 1959. (.A P:roe..ra::~ Ret>arvation ~~rely 

sets .asid ... o:r- c ·r.,.arka a. cortnin nu:noor of · nits for a cpecific 

hou.,.ing a.utho!"lty fro.. ~ \JlJ 1 a natiomrlde a.u.thorir.c.tion .end is iu 

no sense an \llld.e:rtsking t,o pr:)vide nonies).. I·t. follows, t herefore , 

that ~sidB i'ro:n projocts in prc-cons·!iruction and constJ."'UCtion, 

\·lhich arc f:Ubjcct to the Court 1 s ord•:r in Ho. 67 c-1159, H!JD' n 

pr. cont. finf.:uc· al nvolvo:.:~ent in J.o·;- ·ent housing J.n ChicDEO 

onclstG entirely of mmunl contributio 1s, pur~n.!:m·l:. to cont:..""~ct., 

paycblo gcnerr:.Uy over a pc;riOd o:f hO years fr-oi•1 the ate of t.he 

con-tract to .ssict in too rnpt>,ymen·~ of the bonds issued by tho 

Authority to fin.anc.-o the ct:-.pitcl. co:;;t o£ tho projects. 

Tho bonds U."'e in· ed secUl;"('d by .:m undcn-t..uki.r..g by HUD, purcuant 

t o Section 10 nd 22 of (;ho USfiJ~ct a.nd tha /umull Contribu·'-iono 

Contiract, gun.t-cnteci.ng to mc:U~e peynents of annu.al contributions in 

an amount n-ui'ficient , toseth<;1r ith rnvenu s fro:a the project, to 

po;r prind.pal and inter ... t on tho b~:>.ds to znaturity. Further, the 

full f.nith M.d. credit of ·t.ha TJrdtcd St.ates is pledged to the 

1nakin~ o£ thoc pey: cents ( D-efen tnnt 1 ~ He.mornndu:n in Support o£ 
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l·'otion to Di.s-rnios, p .. 3). Renee, "'·ho only Hfinancial involvn:ne:at" 

of HUD reoult.s .fr<xn dioburse.me ts oi' ll!1.tlUal contributions 

pu.rsu.e.nt to lcmn contractual obligutions of t-G United St.n' cs, 

which obligations aro £urt.hf;r secured by a pledcc of the full 

faith ~nd credit oi' tho Unit.ed Statea (wfcnrumt' a He.mors.ndu."!l. :Ln 

uupport of !1otion to Di...nliss, P• .3). 

HUD' a acblinistrntivc in·volv ,i:tent ; e.ccor ·:t..,g to tho pldnti.ffs, 

extends to a.L-oost r:;;:very C~sp·"ct of CEA 1 o opot•a.tion :!.ncluc:ling sit.e 

sol€ction (PlL.:intif s r briof, p. .32) • Tho fc.ct is, howavor ~ tho..t 

section 1 of ;;..he US:IItct v.oclarcs the poliC'.1 of the trnitod ~L.~tos 

to Ye~t :L'l tte _A·athority the rJ~xi;,ru:n t.::tount Of I ~:::ponsibilJ.:' r in 

the · dllinistx-r~tion of' th~ lou- rent l!OUsing pro~l.'&-:t . T'na ccl~ction 

oi' cd.:tes is, and hvs bo12:u tJinco ;c,ho ince tion o.f t.he pror;rai<l, 

cxcl~UJivcly . l~o~ccl. f. ncti n . for ciocs th~ i'"ct. thnt IIUD hao 

o5tr·bliohcd cit.o solcctic n c:dteriu, t.J.td re .... a:rvan tho riGht to 

"1r..:n:•ovg oach ai"te ~lcctcd bu:;.."'d ·upon coni'or.tity to tllooo crlt .... rla, 

convert the po~;cr of c ~lcction fro ;;} e locel. to a federal .fu .. "lction. 

Tho lar;islati~ hlGtocy of the Unit d .States Houni . .ng t~ct. o.r 1937 

~ld }).:Lrtieul..a£.1.7 of the policy vtatc.:lent in Section 1 .ma.ko it 

, phaticclly clear t hat tho principcJ reasons for the ~ppro- al 

p0t-1er in HUD c-,re (1) w caura solvency o.~. the projects; (2) to 

.ssure t-hci:f: ccntinuod low-rout chr.rr~cter, ;hie 1 is ns.ceso:ll"y ,o 

rotcct tha ox·~v,;pt:ton of tho projcct.s fro &'tat-e n.d local taxes; 

d (3) to lwsuro economy :i..~ dovelopr;ront :md op~ration. of td~ 
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projocta . In the c~we or ite elocM.on criteria,. the m:mdato t o 

implera.ar t I'Xecutiw Orue 1106.3 am"\ Titlo VI of :he Civil tJ.[',hte 

Act of' 1964 ~ffords yet, · tOthcr basis in lal for th& <>..doption of 

site selection crit ria by mm. A ch:ror..olog;ica.l co~ilation o£ 

the oit.e soloct.::i.on Cl."i ·erlu .for 1o ·-rent housiu p:r"jects , sho-..>tng 

the rel~tionship to the factors o:f econorey r.nd fi'tci&lcy, 

cllnz-acter," io t.t~~hed ns lxhibit c. 

'fue promnle;ntion f Dcecutiv-e Ordor 1.106.3 in liavc.:nber 1.962 led to 

'fnis r vision~ ior the lh· t. ti·.'~, incorporates a mn..naatory pt~-

~ision rcc1u.irJ.nc nondiscrir~ir' ... at:Lon in sito celec·~.oion. Tl1$ h:wr 

rc·finc..--aen~~s O.t. sita selection crit...::ri~ r-eflec t llu"D 1 s res~n;:>C nnd 

od::tptation in "Lh.o li{~l t f c_ -porlenco Gained u:a er t..hc operation 

of a c •iter·- • 1 ota.bly in tho roY:S cion released Febrt.tary 1967, 

preuorJ.L'lD.nco of' .si-tes in srens of 

m.inorH,y fri'Oll;;') conccnt,ration.. The 

1968-, 1·ow.w.l.1z:tn...,. earlier Circ.ult>x..: H&3 oirwd "t situations vhero 

the pa:ucity o:t .-J.tss in areas or oth_r t.ha. minority eroup concon-

rostl:lctiom:; or thQ n .. cd for P.?rov.,lo by local bodie~. 



Those r egu.lations 't·rere further implemented with Handbook r gu­

l a:'Gions that w ra not publlehed in the Federal I agister, The fact 

that HUD evaluated the sites selected by the Authority 1n t.enns of 

t hose criteria scarcezy co.'llpels a finding that HUD 's "invol venent" 
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i n the site "'election p1•ocass '\>TaB somehow unJ.awi'u.l; rather it evidences 

a commendable concern for the exercise of its approval pover in a 

mw.mer compatible w-1 th the requirements of the Civil Rights Act of 1964. 

As for IIUD 1 s nwa.ren~ss of the reoiatance on the part of the City 

Council to sites outside of :rragro o.reo.s (Pls.intif..,s' brief, p. 32), 

·hat plaintiffs neglect to add io that HUD mad.e "'trcnuous efforts to 

induce the Authority to ome forth wj. th si tea that ' v-ould procluce a 

mol"o bnl.anced pro~:7om. 

One of these fforts in con .. "lcction 'trl th the sitos for CH.A.' s proposed 

1966 projects, ia referred to in the D~sition of Joseph Burstein, at 

pages 100-108 . T'ne Dcposi tion o.loo reveals (pp. 93-100) that liUD made 

diligent fforts, nnd indeed l"etaincd a rivate firm, to obtain precise 

demographic information concerning the City of Chicago so tho.t HUD could 

make a. more informed revirn of the ai tcs selected by the Chicw60 Housing 

thori ty . Further, the decision w·as made t.o rcj ect many of the 1966 

1 tes if not ' ·Ii thdrmm ( cs they u1 timo.tely '\·Tcre ) by C .H .A. rrheso sites 

were rejected for the very factors complained of by these plaintiffs -­

high concent ation of public housing in the black community . (Burstein 

deposition pp . 99-105) Scrvaites ' al~idavit attached to Reply in support 

of Motion to Dismiss! 

Faced w'ith tho ~ugh d.ilamna of accepting some other cites proposed 

by the P.uthority tha;t. vere believed to be la.Hful but not o-o titunl, or 
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rejecting those sites and depriving potential public housing tenenats 

of improved shelter., 1IDD chose the former o.lterno.tive. If mere 

knowledge of the Cityts intention to resist deaegreeation implicates 

IIUD, then the policenan is indeed i mplicated in the nefarious 

activities of those he pur uea . 



D. 
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'.rhe fact of t he matter i o t hat HUD is punetillious in requiring 

that facilities provided tdth federal :f'intmcial c.asi at.e.nce shall 

ba operated without discrimination on the basis of race , color, 

or national origin . Thu , for e~~~ple , in the urban rene~l 

program a developer ,.,.ho leases or Pll.X'Ch;.t.ses land in a.n m·ban 

ren~·ml project a. ·ea must ccept a covenant in the~ deed by 

'Hhich he ·ldert:l...'l{efl himse li' not ... o discriminate, but also to 

o.ssu.r, th<J;t thel~e l!lll b . no di~crluination :i.n the o_;:>e:::~~•tio 

and l1.se of any portion of J·he rcde·.rr•loped st:r·l!Cture . In the 

low- ·ent h~udatr, J?ro:;,3~-1J the n. • .-~ o· <;"'ctl ."•? 1.s :::.~u.~ht to be 

ncco: >plir.hcd by J,'!~ovicirm for no di"'Cl'imllnt;ion i~ "uplo:)''nent 

by th~ AuthorH;ic:z ~ ly ten nt, .. c;e;lgnment plr~na, nnd by 

rcgule.tion:J us to occup:'!.ncy . Hha.:e' ,r <.'l~flci.enci s they may 

have in ter ... .; of the o'bj•.:cti vc o:... pro ·iuit~.:> cxp;:~ncled housing 

choi.ceo f,)r Plillol•i ty ~~ ... ·:mp rr,.embers, they con<J ti tute so:ne 

evick·nce of c;,rfti:I!l:>u:.: <.~-::t. i vi ty on the: p rt of J·:' v t.o IH'ec luue 

the kind of dizcri :Unation t.J at '·~g hs 1·1 to b8 s·t te t:.ction in 

Plainti ffs seel-: o. ,iudgment za.inst the f.ecretrt:r.y beer-use or HtJD ' s 

'financ ial o._ d £.;.dJninintrativc "inv lv.:ment 11 in dincritJinutioa by 

t he Chic"gc.> IIonsine Authority . mm de ala ;·;i th the Ho'l.Wi g 
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Authority a.t &.r.:ll 0 s let"..gth; i t s relationuhip to the Houaing 

Authority is defined by a meticulously dr~wn contract; ~~d 

t he rights and dUties of the . ~p~ctive P!ll""'l.iies to the 

c<.;ntl .. Mt are clearly set for-th . In the r..::u.lo of site 

selection, e.o we hcve seen, it is for the Housing Auth.:)rity 

to initiate r.u1d sele_t, a.nd HUD to u.pprove or disapprove . This 

is Con ;rcssiono.l. P')lic~r, clearly se·c forth in the Act.. and we 

sub:.1i t iJJ.at H; represents ··oun<l policy . Vothin.s 't'muld bo more 

catnstr:>phie than t.o have the r,-.d:?:!.•al Govern;nent dictate the 

sites for liYw-rent rn::.bli"' houGin.;:; in t;lw o.rens cover·ed l>y the 

more then 2500 rmur>lne cttho:d:t" es }?rescrrr.l,;t :in ·che pro~'~&Jn • 

... nnua-1 cout:rtbu.tions t'" the Authority ~.::mid nece3s1tc.ti3 

repudiatlon by the United ("Oto.'ces of u cotlcrn.ct ohlir~ ·tion that 

was~ tli:th rcc:pect to each pro,ject, lu,t::'ul ·uhcn rue.de . It 

stretches croduU.ty tho.t plu.intiffz should ask this court to 

·t;c:rm.i 1atc a solemn obli,st.:tio~'l of t~t:: Unit ·d St,:.tes to the 

performance of which th!.' iull ff'.i th and c:reJi t of th~ United 

Gta.tes is ylell:~cc1.. A11d yet thr.tt 1:3 ~:::~ccir;ely the l'e> lief' thnt 

plaintii'i~s det4::md. 'J:hc :.;.ecor1d pr .. yer for :t•eli·::-i' on ePch count 

i n the Complo.int callo upon the c::>urt "nfter a full hen.rir?.t5 * * ·* 

[ to ] pem"nently cn;loln the defcnda.."lt fron making available t o 

the Authority o.ny l?edeNl.l financial n.ssiata.nce to be used in 

connection \·1i th or in aupport of the raclall.y d:t acriui.natory 

aspec1;s of the pu.Dlic houai.ll{; syatc:n vithin tee Ctty of 
/ 



Chicago ·Y.· ·:t· . n If ~Y that pra;rer plaintiff's seek to ha.ve 

t he United Statea diuhonor the pledge of 1tll full fo.ith a 1d 

credit. to the dis"h . .trgc of ita c·.)ntract oblibations 

(supra, p. ) , it i u H~ll th(lt the concrequences of such an 

n~tiou oc lmmm . 
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The Housing /,.uth:>rities of th~ f.!oun.try are C:1li."_ ·ntl.y w:~.rketing 

ahort ter:n. e<"curiti.eG N~1J d. !'ro ... C?ct 1ntr~~. •r:·1ose snlcG are 

n~:1de to ~:Jt in. i'o:~:.inrt C(~pi tol i'or ·:,!w coustru~t.:.on of l:JW•ren·t. 

pr:)jc ciJI-J ar~ he.:..ng L.larr..eG .· gcrwr .. ll.y :l'our t:L::.ten pt.:.i' year, 

\rl:th t:1e totc..l < .. 'JiOlhl;,; t:t~iJ.·k.ctPd .~<1 1.,:0;J .. ~j)J e~=ccetli~ 

t>i·os f:_,r tho3c bcudu ove1 t~l~! V.!.st t1:o ~rc '..1.'f;l are rcflcctetl 

in Exht111 t J~ . 

ndt:llniotratio~l by :· .0 of tile :f<.:dera.11.y ussict d lo·..r-rent 

housine, p~~or;r :.l.rl ha. c...r1 in·.:n€ • ~ tc ·nd ':~ e;:,co.h J.;ing effect 

upon t.1e c~st of non~y for tl {. - r~i.~.·c pro,~r.::U:l and tcnc;.a t;o 

reduce the nu.r:1bcr of lli1 ts th~t cc..n Le p ... ""Nluced ·vi th ony 
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gi v .n .:>l'une ot e.n .. 'lUa.l contributions, if, indeed, such 

injunction did not r su.lt in halting fina..'"lcing on the pri.vate 

tna.r~..:et nltozcther, ht"ca.use of the forced default in the 

security 'ho.cking tl1eoe issuo.nc .a . The cost to th progrom 

currently of 50 poi.nt (one hnl.f of nne percent ) incrc:1se 

1n the :rate for f' -n·t tem funris rmountn to million~ nf 

dotlar;l per onnum. The cost of a si::Jilar incrcn.se in the 

'J thl::: 

ui~~ a .. dit ~ .. :r,~ t·) 1
:" ... '? ,jr""",:rt'"l..iYl·~v cf' ~~1-~~ 1c.l1~r :?r.rt. 

viO'J._r\ h::>l :_ .: r .P ,:r,;n~:t'.ve t.; .,. ;·1;.' :f'•"1d.S U~"1.:1Cr 

the! t•;;.:.;t.!:i ~" t'1e~· ar. n·:c 1-;r:: ·'I., it :i :-; I!:,'lt cl~:~r 

,,J'hf' t.'1C:'!." r>,r n ': tc:":nor<''~"': c-:11.~1 of i'el~ ::.1 f\m 1:> 



The Cou..~ nrl.aht uell hnve 1nclud ·d in that t hought a 

recognition tha·t a denial of funds an'('lih~re i npedes the 

people in need of public housing ~~~ ~ country. 

lr , .. n :----· ... ......:::;;. • 
Title VIII of t.1e Civil P.i{Y)lts Act of 19(/' prt''Zc::•ib 'S t.h 

policy 0.1. the Un:t ed Gtatcs "to JJl'O'ri ~c, ri·~:~in C'""~!l::Jti·~ut.l • na.l 

G!:'" 1.l , ~ in t 

further tlt<"." pm·po:>es ot this title ·.n·l sl1<'U c·iope:r.•·te ·.:\ .11 --·-... ------- -

(Ui~dcrscor:i.n.:; o:.u-.., J. 

The , ecretar-.1 is dire~· ed to make studies of clisc:r.L-nin~ t~.: ry 

housin3 pr· ctices; to y:rubU:n a.: d. dins inate the report.. ~ 
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nd to coop"'ra.te wi t.h public and private bodies f ormulating 

or conducting pr ra-'1.-na to prevent or eliminate discr1m1na.toey 

hous!~~1 practices, including the Cc;:.'l."'!lU."1lty r. lations Ser vice 

(42 U .s.c. ~3608 ( d)). The s~cretary io .... ped.ficnlly enjoined 

th. U:)lidc~ o!: t.hi~ ·i:;:i.tle." (lt2 u.c.c. §~~Ol(d)). [Ur:.dcrscorine 
~- -..-~--

(4 ,.. 1 r {' c ~~ ;:r-,r-) p:Y,·ters • 2 -.~ • .. • • ~ _ ->· • 

to t.1c pro~.>lc: oi dis rioi::..n·tiol in p.·o~l"·~.:l or activi.tico 

pl~cd the poi·Jcr to coo:rd.in tc e:a·orc.::..l<:nt o:';.' 'l'i tle VI in the 

Attorney General (.;;xet:u·U ve Or del~ J 121:6, 30 F .1! . 1~3~'l, 

has the dOi ~inan' :r.olc in ci fectun.ting the policy of the Act 

~s it ~1:/.;es to ic ·~rull,v anointed housin£~ · ~~he site nolcction 

criteria t:h_.t; govern t 19 ew.:.luat o.:.1 of' sp:"'cii'ic proposals 

received f1·oa loc 1 lwU.'.d.flO' cuthorit • ea :L-:. ; r•r:!ent t 1(> I~ ore 

eene:ralizeC l•ro1 tbitions upon tlir:criJ ina·Mon .· d-ete:L, ininr~ the 

J..he a:pproval of the President (21~ CFn 1, rt 1). 'rhose reB_ulo.t i ons 



serve to implemen'c the Civil Ri.ghta Act of 1964, do the 

criteria for local re~~latian!1 governing tc11~4t selection 

nnd continued occupancy . 

It uoul d be a.noz: n.l oi.l3 in the cxtre.u.c- for t hi s Court to concl de 

discr.L .i ntar'J h-;u~i 1, in th-- Gi:i;y J:'"n.ny tall: 

di scrirtlna~io.l b' tl n P.utnority . Iilb h, 3 undertab: 11 to c aopcrnte 

I ,.... __ "' ·._i·'" , ) 
, ...... .J...1 .,j.. tJ v '-.l • 
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Attac1led hereto as exhibits ... o t his brief are a.."l. a.ffida.vi t 

by Don ~brrow, II.U.D. Deputy Regional Administrator for this area 

( Exhibit G) and a copy of the Government I-1emorandum filed by us 

in the co.npa.Tlion case brought by these plaintiffs against C .H .A. 

(No . 66 C 11~59 ). These documents reflect soma of the underto.ldngs 

by H .U .D ~ in cooperation \'li tb the decree of this Court agains t 

C .H .A. in that companion case . 

The Government Memorandum filed in Uo. 66 C 1459 1.;as more them 

a statement of legal position in a case; j.t 1 n.s a statement of policy 

j ointly exoressed by both the D~~arv~ent of Justice and H.U.D. , 

presented in response t.o the Court's request for vicv;s of the GoYcrn-

me t That s catcment m;.-pressed aupport for the obj ccti ves previously 

set forth by the Court in its earlier opinion in that cas ; cndorocd 

the Court 1 s view that Dpccific cri tcria v;cre required j_n the finnl 

decree t.o be entered instead of a c;cncraJ.ized order; uncl supported 

many of the specific I revisions ultimn.tely entered by the Court, 

while suggesting modification of a fetr . II.U.D . then ucnt on volun-

ta.rily to undertake certain affi.ro.a:ci ve o.ctions in aid of the Court's 

o"bjectives: 

1. To pay for a survey to locate ava.ilo.ble and suitable 
sites. 

2 . To fund acti vi tics to modernize existing public housing 
o as to lilake that hou"ing located in t...'lc ulinited" 

a.rea u.s de. iraole and well-serviced a.s pos:;lble . 
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3. To ·ncourage O.."l.d approve use of other U.U •• procrams 
for improvement of neigl bol:·hoods into "rh:lch housing 
projects arc introduced pursuant to ~he Court order 
against C.H.A . 

l~ . To :on.rticip.::J.te in nny o.rraugement lrhcr by C .. H.A. 
prox)()sa.ls purauvJ1t to i..ho order Df.<'..inst it in 
66 C 111-59 n1•. screened or rcvimrcd by H.U . D. L 
order tl at this agency r.cy furnish t.achnical o . .d:vic<! 
to the Cour cs to tllei r con1ormi ty Ul th the Court 'a 
order . 

There has been no response to th .... ourth undcrtuking thus stated. 

He assure the Court tl o.t ~ t is an offer otill open, should the Court 

feel it is of a.scifl~arLce. 

The first thr ~e underta1\:1nGs lluYe, in Jche intcrvenina fer.·; months, 

ben hono1·ed by th. Un.ttcd States tlll"'''~gh II.U.D. activities described 

in the at'cacllcd ni'fido.vi t of the ~!')uty Fcgio n.l A<L'"'linistroo.tor Hr . 

Horro1-r (Lxhibi t G) . In conside-.raolo < eto~U, t~1at o.ffido.vi t seta 

:f'orth H $U . D.. rogrr~ rcc>Jrvationa for C .H .A. r.nd Coo1~ Co ty l!ous1nr; 

Authori :y, author1z:.tion of modc.rnizAt~ion funds to C Jt .A., use ot the 

23(g) lt-Minl5 program, and finCl1C1ng of' a site :::election .,urveoJ in·· 

eluding all of Coo.;t Co·m'cy ond pP..rts of other- adjacent counties . 'f:le 

affida.vi t l3o dcccribC's the many other efforts of II .U .D. to o.dvancc 

the purposes of' desegreent1on a11d production of' lo\'1-incoo-L.,. hou.sing . 

He invite the Court • s attention to th t most ignif'icnnt statement . 

Together with ·e other attachments hereto, it ·emon·tratcs clearly 

the defendn._Ylt ' a co::nmi'ct1::1ent to and voluntary ction in support o:f 

the objectivt: of the Cow.·t · ecr e Dgninllt c.H • .t • 
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The determination of which pcmers and proera.'YlS to bring to b ar upon 

the admittedly unsatisfactory housing situation in tho City of Chicago 

b elongs to the def ndant. The determination of i<ihon, \vhere, hm-1, l:l.nd 

in what amounts to commit. Federal funds is a. discretionary dcterm.tna-

tion t hat belongs to the Executive officer empmrered by statute to 

make it . It is not subject to direction by the judiciary. American 

Trucking lu:~sn . v . u. s., 32~4 U.fl. 298; Rnj_lrcad Conrn. v. Rov:en & 

N. Oil Co., 310 U.S. 573; Kellx_ v. ~co, 261 U.s. 428; Panama 

Canal Co. v. Grace Lines, 3)6 U.S . 309; Hotalaka Indion CortL'n . v. 

~ 369 U.S. 45; .City of Gar.l_ v. Dcrthick, 273 F .2d 319 ; J. T. 

Trruwport Co., Inc. U. u.s., 18 F . Bupp. 833. {see also discussion in 

regard to Motion of Defendant t.o D smiss .) 

f.ioreover, the a.ssmrrption of that nuth ri ty by judicial deer e, 

predicated upon a i'inding that defendant ho.s been. "involved" in 

discrinlinatory houaing practices must necessarily undermine the 

Secretary 1 o o.cti viti cs in the civil rights area as ,.,ell as in the 

administration of the houtJing programs of the nation . He ivould 

loeti all credence a..s the u.dminiGte.ring and enforcing agent of tho 

Ci vU Ri 7lts Act of 1968, n..Tld his -fforts to enforce the 1964 Act 

would be ridiculed as the e~forts of a lroN violator to compel others 

to obey t he law . 

Surely, whatever the record of Federal "invol vment" in dis crimina-

t1on by the Ghicago Housing Authority, the time has not yet arri vcd for 

a Court to concl de that the dcf'cndont has been so derelict in diocharging 



his reepons1b1l:!.t1es under the Civil Rights Act that he t:· at ~ 

mado 't-o operate Yithin tho confinea ot judici 1 decree • 

Plai ntiffs' Brief di closes m t itt not t all p. rent from the 

prey r of their Co..."tlp.l 1nt . They ppe r ~ .o have abandon their 

claim to a termination of f .~ral financial ~3~1Gt~nce ~or the pro­

e.rrun. in Cbic:J.go, and scelt inst~a.d to plo 1 nm~ ..:;round by itl.y of "such 

oti1cr c.nd :rurther reltef c.s the Court rr:::1.y cl~.. just nd quita'ble" 

(PlaintiffA ' n iG , P • 31~7) . 

They proceed frol:l the premise 'lu:~t I untier the Opinion or this Court 

in the co~· nion suit ( 2:55 P. Supp • .JO'"f 1 9lh) they rare entitled 

to the fo:r1l'lll.ation of c;oniprehe $.ivo pl:"'n to t .... w.r;dy the pa t el'fec-t:e 

ot unconstitutio nl itcs in Ch1cn.eo'e ._JI..J.bb.c he?.J.eing program." ,..iuce 

existing otructures cannot b l'elocct d o other s .t .s the Court t & 

decree d.w.·onees i eel'' to the l.oca.tion of ft,.t ~r~ welling u~ its. 'l'he 

speed Wld scope or the r.c~tly, · hey coo.clu(._, · ep ~ndc pon bo•ct Jt.'lny and 

how rapidly new units +.re · upplied .. 

Plai.n'Gtfi'o then s~te c.atc~ ica.Uy t hat •· oeeond CGjor element of 

truly effective reli f will the "bility to utUize nrotle l> yond th 

aeogx phic baa.nda.rics oi' tl e C1"t~y of Ch1ca ,o" (PL. :er. p . 35 ). Fu.l~ 

relief z t , y c.ontt':nd_. ~qu.tre an order o.gainat IH.:1> bec.a \&e l) only 

IiUD ''cn.n .. Gsure that fu.ll aci .~tage ill 9 tr _en of opport'Ullit1eG to 

ii!lplement ne Court' o jud£7llent order outsia.e the Ci t.y,." and 2) HtJD 
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"plllys at l ca:-rt n~ i nportant a r oJ.e as CJTA i n dctcrmini.n.g 1-tb.a"t t he 

production nnd thcref re the ottppl,y o_ future Tlvmlliug Uai ta ~.ri ll 

be" (Ft. !tx·. ~ p , 36) . Thc;t'e:f'ore ,. p~l.l inti:tfs conelude, the Court 

s l.lou.ld ent er an ol."dc:t~ i · recting }fl.JD '·to do cver:rth.ing whi ch my 

appropriately be done" to provide plnintiffs Hith speedy tma 

ef'fecti ve :c .lief. flomevrhErt coyly, thoy r:mrJ;g-cgt thr .. t the Court iuvtte 

mm to propoot'! the foro.! of ..... J.l order. 

The Brief Jl.miCU!l fil~d by '.;:'h(~ JJtl\Y'JC1'8 CO!"'dtte~ f:or C1 'Til a:ighte 

and ot.bera iG r;carceJ.y J.esD ccy in cir,cloBlu;~ n:t'C:J"'~Mls for Golvlng 

the hotudng p:cobl.ei:is of' the City ot' Chi(!t>go . 11/it · bis star:;e o.? the 

pt·oceeainzs , 11 it says, •:it ;ou.ld be p:-cer.:Jt.rl;ure for ::et.:l ticners to 

Stl..~~;est "'iihe tottt~ n.::tl:ure of t~e a.ct.i.on IFJI.J !!tic:_;ut t~:l~~e in the c.ircum­

s-tunccs of th:ts cP.cc 1 (~ . 11). 

Hm;oycr , au a fir[rt bitta, ·'"he :Brief' Hml.ld h:r .. re Ft.i"D e;;.cploy to bottcr 

advantaee FR.!\ forecl~ned hounin.:;, 22l(d )(3) r-~erate inco:._..c; l,ousing 

,.;ith rentals !'educed t.o : ublic }-ousin.r_s levels by rent su:ppler:1ents , 

236 llou.sing for lover- incor.1e f'a~,lilicn ~·i th re>1tD.J.r; niwilnrl;,r rcdu.ced 

t o publ i c h.ousin_.-;; l.evels by t.he use of l.'CUt supplc~mca'"s, ?3;; !mle3 

housing tor l ower-inc0:.:1e f"n,J.iliea , rmd 231 h:>uslw~ for the elderly 

f \trt.ber ub::;:: ciizecl uy :J:cnt sur;,-plemcutn . '.l~hcse nroc.ram.s ore sai d 

t o be · uustl'Gth"G rather than exhr.mr;:ti ve und ~re GO:t.ehml to be 

e:nplcyed throu3hout th £:>1':-county u1ctropcli'"" m area of Chicago . 
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In short , these p:t·opor;ala t:I\18'.B;est the u::mr.pation of the ftmct.ion 

of' th .... Executive Depat"truent by the Judicin.ry The 1csu.ance of n 

decree of. this na..tu..l."e vould not insure bo sit~..g ac"'G1 vi tie a in the 

Chicago ma_rket benef:tc~:Jl to these plaintiff~ ..... i-t v:ould 

., ' "'- '!... r pnra .... ,p:.e '-lle.m. 

serve the income group of '='!hich these r.>laintti'f's are n par~. The 

income c:roups Hhicl'l :u llJD houain;_; :;:::rogranm other .hnn the lo1:1 .. 

rent housiltg proz:.rt~J!l tm.Jer the United States. Housin.':?; Act of 193'"'( 

serve are, by r:tatnte, nbove tbe Li."Ximn:n. iacone .lir.1its for 

dmioaion t lo\"!-rant hClUGiti.0 · !Ill but a fe~r t'o.Ir..iliel'; in continued 

·t.hic min:!.2~l overlap of inco:;le c:-rc,ups nre liuitcc'i . ...he total 

dollar C!lCu.nt of rcu.t CU}/l)le t.lent contract~ atltht)rized for the 

:!'iocal year 1:;-10 ia ~ , )O~OOO,OG:) . i:iho c-h::\11 (10ciue hou m:uch of that 

total. v1ill be allcco-'~,ed to the Chi.cogo c-..etrcr-olitan ureal Do the 

plaintiffs propose thn:(; th~ o.llo"ation ·oe c.cc;)r::.plisbe-d by ,judicial 

d~ree? : nd ~hen t~e courts oi' ·"'h.o nAtion huc·:.e.n to nt.cr similar 

~ ecrees in order ~~o pr:;;t,ecrt the alloc· tionn hot wou.ld otheruise 

obtain for their corwr m:'t:;ic:J, will the J...ew C:!st~bl· sh en order of 

priority baaed upon thr~ ante of cmtry of the decree'? 

These propoaala al.~e attere.pt:; by the pln.intl. · i':J to lm:poze upon 

th nation thch 01-m vievrs of l.to:t the enormou.r.ly C(Y.T.)licated 
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problems of e.ehievi1 g fa:l.r hoU.!l1ng shsll b tackled. Almost 

h.eedle,.s of tho conaaqu~nces, they seek to direct the Secretary 

iu the ndminictrotion of his ve.at p~mcra nno in the expenditure 

of the vas·t sumn '1nrl ·tl'.e vast spead int.~ ou:thori ty plP..ced in his 

discretion by the Ccn:-s:t·oss and the Pre~ident. ReJ..1ef of thnt 

nature, hovever well J!'loti vatc6, is barr .d ttS a m:::tter of l aw. 

In :-mpport of its unp ... ece1ente- :oraj~e:r ;':or l"'elie.f, 1-:U!intiff' ond 

the b:riefs amici cite the votinr; rights e: ..• se of. l~l:\.siana v. ~' 

330 U .B. 1';.5, ( 1~ .. 65 ). Al th.oucll the qu.otc-6 ~orticn of that c nse 

court enormouo equi tnble po"iircr o to 11eli •. d..nrtte the d i:-cril.linut:n-; 

effects of the p;J.Gt ~a ·.:ell Ctn bar ltb') d :i.scrir:linnti~.m in tha 

fu.tnn~ . 11 
( p . 154 of 3150 U .f'.),. ho decree of "the Dintrict Cou:ct 

ctually di•l no r. ·orQ ttl n njoin th.a s'~~ •. ta :fro:!l. :fu:rther nse of i-ta 

"frozen"· in order to ob·d!ltc the e:f'fect of" -prior di:.:criminat ory 

a:rplication. 

The relief decree;] in L:m.i:::it_;~ v. ~ :md that sot\;o;ht in the 

prezent case v..re in no 'FG.Y ... n:tlogot.ts : 

t he i !1IplGTJJ.entation of' a prop::n;ed eovernm{..n·t; . ror_').'n:a is consitler"'-bly 

diff erent froo do:u:m.oin~ that liUD r-:J:~.!~ -:ttiv-ely create a c o:nprt.""" 

hensive housin.5 plan for 10·1 u.Ud F.D(1Crute ine:or.l!! reCiJle "or th~ 

entire Chica£t,o ;;;c t:r·opoli ta.n o.reu . 
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\-ras cit-~d in ~' -~so~ v • ...:£_dT7ir:, 4GO F. 2d 52/ ( l 966) t~ de. n­

strate tho kinde o£ relic!' that ~tl be · n o"tm:ted to b t..r .future 

!or cc.o a) .. 
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i dentificat ion of suitable sites for 1~~-rent public housing or 

for the c:mployme.."lt of IIDD ' a programs so as to speed the expansion 

of housing opportunities avuilablc to these pla.i.ntiffs . Defendant 

on the other hand, has been Q;ngaged in continuous efforts to achieve 
y 

precisely rrhat plaintiffs demand (Exhibit. H) . 

'l'hcre is not the slightest evidence that the defendant is uny less 

determined than the plaintiffs, or those uho have i'iled. briefs amici~ 

to do what can be done .o remedy the effects of past discrimination 

in the low·-rcnt housing progrrun in Chicago. '.i'hcrc is oven less reason 

to believe that thin c an be better accomplished by juclicieul decree 

than by the voluntary i'forto of this defcndnnt in action to1·mrd 

local officiuls. 

lfuD nolicy already encourl'...ges the utilize:tion of all of IliJD' s progrruns 

for the purpose of housin ~ lou-income eligibles 0..11.d providing sui table 

neighborhood fac:.Ui ties. A mand.ator~r clccroc \rill <lo nothing to 

implement or streng-then that policy. 

J.::J EY.llibi t H is a. comuilation of many H cU .D. rc;11lations end require· 
mcnt.s ppli ct:.ble t..o i tg multi tude or Pro-:rrnms, each of vhich ma.l~cs 
careful prov:i.sion for protection of cquo.l op:oorturu:G~,' £>Jlcl enforce­
ment of the requirements oi' the Civil Riehta ln.~~s. 



A judicia l ·ecree ill not produce spon ors for 22l(d)(3) projects , 

or 231, z~s or 236 projects . The fact is that tbe ne ess ity o 

operate under judicial decree is likely to discourage uch sponsors . 

Finally, we cannot wish a s.y limitations pon euthoriz:l.tions and 

appropri~tions~ A judicial ecree will .carcvly comp~l the provision 

of additional ·ut ority and .unds by the Congress . 
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Con.cluc: on 
-~ 
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local, rogion.ul, and Stt'Yte "Ot:lon W get, the job clcae. tt 

relief 
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Horeover, ca 1.rc ha-vo ~t:on , thoro is ~ basis in lau for fettering 

... c!.mse of hio fuilur to t.err.ti.n~to nn'Ue.l contribut:t·.1ns under 

contracts thn.t tr€U'O ifa.Jid uhon t.aoo, J;~ncl that coatinua to be la1-1ful 

obligntions of the Urd t.ed "'·t.u.to::1 . 

m.ot.ion t.o dism.i. ·s t:hould _;; grc-.nted. 

RespectfULly submitted, 


