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U.l'\ITED STATES DISTTUCT CO JH.'f, NORTHEH DISTlUC"T OF ILLI• 'OIS 

__ ,_,FA ~;1'E l\N DIVISION 

Name of rrcsitling Judr;e, Honorable. 

Cause N ((, c..- 1 Y-(. 0 ~ 
'riLle of :a usc---===-~ c"~~: /~. t• r2 •. .:.:cV1::..::.("~--'''-/ 

Brief Statement 
of Motion 

Names and 
Ad dresses of 
moving counsel 

Representing 

Names and 
Addresses of 
oU1 er co:.: nscl 
enlitied t.o 
notice and names 
of part ics th ey 
1·eprescnt. 

Th e r ult>s of thi s c urt requ ire counsel to f urn ish th e names of all parties <:ntitlcd to 
n oti ce t>f the entry of an order «nd the names and addresses of their attorneys. Please 
do this imm~clia tcly below ( ·e :.\rate lists m~y be ap~)ended ). 

- ---------· -- -------

minute clerk 

vEP 2 1870 

---------------·-- --------

H<:~ ~ cl thi'l mcrn or:tndum lo il ll: Clerk. 
Cou1 ~;el will IWL 1 i ~ e tu addn~:.;:.l l l11.! Cour t unti l •• 1u lion has been calleJ. 
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IN 'l'IlE tH1l'l';~1) S 'i' i\Ti~~:. DI S'J.'E ICT (~ OUP.'.l' 

NO!Z'J.' ; l L !~U DI S'i '!"U C'J.' O:'· ILL U;(JT ~.:.. ,., , 
Ei\S'!.'E ~zl~ ! DIVJ$ I O?\ L' ~ 

.. ,.... .. , t ii ::':'J I?'' i :-.:: L,. ,, 
r . .. , ,... 

SEr 1 ·· 19 70 

Plaint:iff I 

) 

) 
) 

) 

)' 
} 

,~.T. ____ Q 'CLC:~r---: . 
• r.o · · r ·-- · -------·- .. 

· ..:UJ •B, f· \'"'''' ' l"~"' ,_. ~ .._ \.o. • f \'~ ... .: I • : .. , I t J j· !. 

V S . 

GEORGE l'l. ROI'-iNEY I S e cr-c tury 
o f th e Dc p ::;r t .mcnt of Housing 
and U1:b u.n Deve lopment of the 

Unite d States I 

Defendant . 

) NO. 
) 
) 
) 
) 
) 

MEJ.I O RANDUH -- --------- -

6(, c JA-60 

The 0.llcgation s of this comp l a iP.t c o n c0rn tlJc 

t ion con s idcn~ c1 by thi:::; cour~ in th e comp~mion C<-'lSC! a nd 

\vhich v.'Cl.S found t .o viol 21. te t.h e Fou rteenth l\ .. !!1enclmcnt to 

the Constitution . 

C!,:d~ 

2 69 F. Supp. 907 (1969 ) and 304 F . Supp. 736 (1969). Pro-

ceedings in the instant sui.t against th e Secretary of ·'-'- -.. · . ..... 

Department of Honsing and Urba n Development '.:Jere stuye d .. . 
p e n ding resolution o f th~t earlier suit. Ruling on d e fcn-

d ant 1 s pending motion t o di s rnis.:.; , pl a int i ff s 1 motion to 

c onso l idate and for discovery were dcfcrr6d . 'l'h e ear lic r 

s u it having com0 t.o judgment I · d e fenc1:..li1t h u.s r cnc\·!c cl its 
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summ21ry judgment un der 1\ulc 12 (b), F . R .C.P . 'l'he 

plvint.iffs have v:i t1Jch~ <:':m t11 e i1~ motio1~s and h ave fil ed 

-
a motion fo r s nJ nJ~w. ry juclsmcnt v1L.i.c11 !:: ccks to add t11C 

Chic ago l·Iou s ing l\U thor i ty as a party defend a nt. 

The <:J.m e n do.d cornpl<:::int seeLs a declG!rato:ry judgnwn t 

that th e defendant Secrct <:\ ry h e1s " assisted in the c an:ying 

on, arid . . con t inues to assist in the c ar rying on, of 

a raci a lly di s cr in: in a tory public lJO·u sing system wi th in 

the Ci ty of Chic ago " by gr ant~. n~J f edera l financial assist -

ancc. 2, 20, _Amended C6unt I . I t ii requ ested that 

· defc 1Hl <2rJ.t b e p en;1anently enj·oine d _ f J":cm further funding . 

has b een- conce ded by a ll parties . 

Altl1ough not expressly c o n ced ed , infirmities 

exist . in Counts III q.nd I V vlhich arc id~nti. cz. l to those 

counts in 66 C 1 4 S9 v.rhe:rein the co,J.:rt held that there was · . 

a failure to sta t e a claim absent allegations of intcn tioria l 

and d e liberate discrimination .. Gautr eaux v. C.H.A., 265 

· .. 11 
F. Supp . 582, 584 (19 67). Accor d ingly, the motion to 

.!/ "!\.. public h ou~-; ing . progr c. tm consci.c:ntiously aclmini~-; t c :rcd in 
accord \·T.i th th e s t e1tu tory P.l<mclLJ tc o:u r r ounding its inception 
{Ill. Re v .· Ste1ts., Ch. 67-1/2, §§l, 2 et ·seq .) and free of any 
in ten t or ptn po::-;e , ho'.'-'c: vc-~r ~; li CJh t, to seq :reg Zt tc .tl1e r acc~s , 

cannot b~ con r>..:- I:mcc1 eve n thou~(h i l , ;:~Zl.Y · not ~l f: f innLJ t .:i. V l ~ ly 
achi eve alL<.'rali cms in c~:i ~ ting p;!L'terns of r a ci <l l con.ccn ­
tr .:lt::i o n .i.n 11 cu: : iJ l~J , h o'.·:c:'..:c~ ~: c1f' :.;iL :}·; l c s t.: (:h ~ 1 LCl.' ~:. t.io~ J :-; !:1()'/ J) ',: . 
l\ ::; l! o vJi n g of aJ:t:i.J.m<.ttiv._, a nd d.i. :c:CJ~ ii:ii n a to:!;y ~. t<.~ Lc action is 

' 1 * * *II rcqUlE CC. 
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dJ. r;ml s s Count s Ill and IV l S <:P-' <-'ln tcd. 

•rhc r cn (~ '-•7<?. d mo t ion to di ~m i s s a s t o Count s I t-mc1 

i 
II i s p n .)mis ec1 on fiv e ground s : (1) th a t plaint i ff~ do 

not. h<t\'e sta n d ing or a c a p ucity to s n e th is d e f enda nt ; 

{2} th u t plai n t iff s h a \re f c:d l e d to e::-:hau s t ·the i r a c1rn inis-

trativc r emedies ; (3) for failur e of ju r i sdiction o ver 

the subject ma tter; (4) for failu re to state a c laim upon 

which re lie f c a n he gr c:mte d; and (5) for f ai lure t o join 

. 
an indisp e n sable p en: ty, i.e. the Chica go Hou s ing 1\u tho r i ty 

unde r Rule 19. The la s t gronnd i s no',\' obvi a t ed b y p l a i n t i ff s 

reque s t for s u c h joinde r d.nd in th e light of P<;:-':Jcli:~Q_J?~~-Ji!JD , 

19Gg ); Br o . Locomotive 

(C .l\.. 2, 1969) ; a n d unpubl ished o pin ion o f my l'e a rne d 

colleague Judge Ho f f ma n in Jnmc:t t 2:> o f Cook c;oun ty v . T ierney , 

68 C 504, thi s court would .hoJ.C:: t r1e joinder prope r i f the 

compl a int withst a nds th e o'ch c! r gro"J nds of d e fend a nt' s motion . 
.... 

In addition, the court h a ving pre vi ously h e ld in the earli er 

action ·p G 5 F. Supp. 582, 583) t:.h o t said plaint i f f s h a v 2 

st.anding to sue the Chicd90 Hou s .i_ n g lm thor i t y · ::::"'~-'::±> a lso 

hold s th .:t t th e s<'lrnc con!'.: idc rc:1 l ion ~; mu~;t gove r n in . th is 

·action ond th .:1t ~t u nclin<J exists 1.11 thi s ~u i t. 

Co l Li.n:s_ , 397 
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13 6 ( 1 9 G 7 ) ; [l..~~~.:. _ _v :__~.9li ~~0.. I 3 9 7. u . s . 8 3 ( 1 ~ G 8 ) • 

I 
'l'hcrc r emains 

. ~ • • c . . the trou .. · J. c ~·.o:.:e qnc::~ l:.J_ on o:c JUl:" l :::·-

dictio;1 and f.cd.lurc to state a cl;:;..~f.l upo11 \ lhich relief 

. 
can be gr<::ntec. Ccunt I of the l\_me ndcd Ccn1p1aint invoLes 

y 
t he court's jurisdicti.on u nder §1331, 28 U.S.C. in -that 

.the "rights sou~~ht t.o be secured in U1is action are rights 

guar an t eed by t:he: due p}:occss clau~~e of t .h e Fifth l1J;1cn::ir.e:nt 

to trw Con s titution of the Uni·tcc1 St c. t cs " an d the 1nat ter in ' 

c ontroversy exceeds th e value of $10,000, exclusive of 

interest and c os ts. 

jurisdic-tional e<mount because no sing l e plain tif f h <Js an 

interes t approaching $10 1 000 ·in any of the subsidies ~~ich 

the d r.:;f0ndant ll uS gr a nted . Plaintiff r esponds that ~1 e 

a mount in controversy i s to be g a \.1ged by th e "pecunia):y 

result to ei tl1cr part.y whi~h · the judgment v.rould dir ec ~- ~ i-
:..• _,../ 

product" and -in any event the rental interest of one of . . ... 
' 

the plainti~f~;~ Robe rt r-1. Fairfa~-: ~ \·lho ha s b een a tenant 

y 1 3] ' ] . . . i t § ..:i . • F -?.~~~::._g_. 0t.~_o.s t J. (1J1 ; ar~Q_':::]! t J.n con -:.rove r :>'L!_ cos · s . 
(a ) The d is trict courts shall have oLi.CJ .inal jur.isc1iction 
o f all civil actions \·.1he1.·ei n th!::! matle:: :r:· in controver sy 
exceeds U1c su;n or v <:tlu e of $10,000 1 exc1u:;i.ve of intere s t 
and cost .s 1 ·and CJ rise:::-. un c1cJ: t he Con s l i tnt ion, l a ·.-.rs I or . . 

treaties of th~ Un.i.t ccJ Statc•s." 

- ··· - - ·- -- · - ··-·- · - - ·. · - ·· ~ · -""':", ~ -- :•'7"" ' ' .. ,• - ; ·-. - : - . ... .. ... - ~ .,. • .• ...... ;;-. -
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111 CIJA h ou sing s1.ncc 194:i \·<oulcl .to cb te c qu <."t l . th c . s u m of 

$1~),000 e>v e n if it C:tVel: :J <] C c.1 $50 pc 1~ i;:.o nth. (1\.cpo nr;c DJ: f: . 

to Reply, p. 2 fn) Neith e r clpp.l: Oach i s sou n d . 'l'he r·ulc 

govcrnin<J di s 1:1 i s su l for Ha nt of ju :: i sdic tio n a l an:o u r. t is 

that, unless the law give s a differ e nt rule, the s un 

claimed by the pl a intiff in good f~ith at the t i me o f 

filing con l:J ~ ols. 1 Moore Fed. Prac. ~0.91, pp . 825-828 . 

Cf. Gi t.l_nC <l_n a v .. Tc~l1l::U?Ol1, 335 F. (2d) 366 (C . .l\ . • 7, l9 EA ), 

cert. d e n. 379 u.s. 1001. A monct aty valu e is di ff i cu l t 

to as s e ~;s in case s \·.'h8re violation o f funcl ?-.111Cn ta l con-

stitut i onal right_s is alleged, and it does 11o t a p p8ar in 

·this ins 'c a n cc th c:~t the alleg a tion i s not: mc:tc1e i n g o o d 

f<:lith. Further, aggn::~gaticn in clas s action s is pcrmi~tcd 

where "one or more plaintiff ::; uni'ce to enforce a sing l e 

title or. 1~ight. in Hhich the y have a co;r.:non and und ivided 

is bused on a public right, not on p e rsonal claims , the 

amount in controversy is the aggreg a ted claim of the clas s, 

that is, the · public's claim". 3A ~oore Fed. Prac. ~23.13, 

p. 3482; cf. PotJ:cro IIill Co:-r.:~un itv J\ ction v. Hous inq 

Authority of City c.~nd ~ot_:t_n t: v of S un f'ranci s co, 410 F. (2d) 
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Fro!ll th e: <tl."CJtL110. lJ t th a t pl ~1. in t.i :( f s -lEl.VC st o.rHlin<J 
I 
' 

t o su e un der U1c Piftll l\! t1C n cb•cnt 1 pJ.~intiff a.ssert s thut 

it is bcyony c1i ~~p~tl.:.c t1Htt an <:HJtjl: i cve d cit.i7.cn muy ~:ue a 

federal o:l:fi.c:i.al for violation oJ: his J:ight~; th e reunde r. 

In citing Do ll i >)( l V Cl·l- ,1-~-" 
_.;_:_·~...;.____:.---~-~:!..::::_ 1 347 u.s. 497 {1953) th e 

p laintiff fi ncls support for the <:lpplication of the Fifth 

Amendmen t due process clause to thu.t of th e equal prot.:.ect.ion 

c lause o f the Fourtec:nl:1J A;nc n cbr:cn~ . 

t he United States in th <tt: case dealt \·lith the validity 

o f segre-gation in the pul•li.c scho o ls of the Di s trict of 

In holdins th a t . the Di~; l:rict 1 being a lx)dy 

I 
polit.ic apart _ from the SL·1te s, and thus not under th e . 

inhibition of the FDu:ctc:cnth i\mcnci::;cn.t equ al nr·o·c··cci- .. , "" L-· . - '-" . - .._, "' . 

cle1usc , the Su pr eme Court applied the FiftJ1 ll.Iil encmcnt due 

p r o cess· c lau:.;G because {p . 500) 

" In vieh' of O Llr decision tl: a t the Cons titut i on 
pro J1ibits the states fr o;n rnc:ti.ntaining r aci a lly 
segrcga~:cd public schools 1 it v.'oulcl be?. unthink­
able t11 0 t the san~e Cons ti tu tio:r1 \vou ld impose a 
lesser duty on the Feclerc..J. Government. * * 1'" 

I n ma."i:::i.ng that application , tHe Court said : (p . 498 ) 

"\\'e have this cl <J. y held th a t the Equal P r otec tion 
Clau sc of the Four teen t11 .?'. r:-:cncll~1ent prohibi t:s the 
s~ates from mai.nt n ining racially scgrcg~tecl pubJ.ic 
s chools. The lcg <:tl prob l e:;11· in th e Di~; tri ct of 
Coh.11nlli<1 i s so:nc.v111at diff e rent , ho't!cver . 'I'hc 

·Fif th 7\n:cndmc nt I \,_,hich is 2pplica1;lc to th e 
District of' Colnmbi~ a , doc s not cont;J i.n a n equ a l 
protc ct:lo;1 cl:' n~~c · a!; <;oc:: t.l~r.: Fotn: t(• CJdJi T-.mc: n ckl0nl:. 
\"lh ich i t pplic~_; ·only . to the SL1tcs. nut .t1 lC~ C' (; I1 CC~pV; 
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of C<.J.ll:J l pr o b.'ct.i o n <."tn c1 c1u c . p r occ :::: s , b oth 
s t C Ji ~ln il l~J f ro~1 em 1: h mcr ic <:ll i c1c~a l o f [ airncs s , 
are not: Ill'J. tu a lly 0:-~clusivc . T1lc 1 Cqn al pl~ o­

tcq:L:i_on o f l ZJ. ·.-:~ ; 1 i s a ll\ O.L C: CXJ? l i c i t sa.fcgu c.1rcl 
of" prohj b i l. t=! L1 nn fa. i rne s :,~ t h::in " cJu e p 1:- occ:~::- o f 
lu\·7 1 i..l.ll c1 . t-_j ·lC l: CfO J: C ,· WC d o 110 t i mp l y t hi..!. t. t.11e 
two <~rc ul'.-:ay s in tcJ:ch c..ns cc::.l.,l c' · ph r c-1scs . Du t 
as this Co u r L- hus r c cos; n i :;.cd d isc r iminatiun 
m0y b e s o unju ;, tifi <1bl c:! us t.o b e violativ e 
of duQ proces s. * * -J:" 

Thus b e c a u s e of the unique status of the Di s tr i ct of 

CohFnbi2 the rifth l~mencJ.mcnt was dir e ctly Clp~)l ie d to 

imple ment. d esegr c g c:d:ion of the _public school i n tha t 

dist.J: ict. 

This is not t~ say that the Fifth Arnen &nent does 

n6t ~pply as ~ restraint against f ederal off i c ia l s , but 

its appl.ica tion h clS b 2 en confin2 d to th e ir actioi·1s u s 

exercised under statutory u.uthor :i.ty opa:ct fro:n the Arnc1:.d-

rnent. alone, ~nd except as such author i t y \vas exerci se d in 

violation thereof or unck·r the ccn~ rnon l a w . 'l.'his i s b orn e 

out by the plaintiffs cite d cases of Schne ide r v. Rusk , 

377 U.S. 163 (1963) wherein the Supre::1e Court of the Unite d 

... . 
States hc:::ld unconstitution0.l a section of the IHtmigr a tion 

and Haturaliz2tion Act which resulted in loss of l'.me .rican 

citizenship acquirc:d through 1-:.aturaliza tion b y con tinuous 

residence for three years in the country of 0 1~ ig in \·Jhcr e;:t s 

an l\mcr ic;:l.n born ci L'i:~cn dicl not suffer th0 S <lH< e c on ~: c~ (r\:c ' n c: e • 

357 U.S . . llG 

under a rc<JUltl tion prcc lu din<J <;p:- a·n t ing t:he same to membe rs 
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bf t.hc Com!l .un i s t p~. l r. t~l· 'l1hc Cou rt co::cludcd th .:.t t \ no 

I 
statutri c1clcgdt!..~d to t11 c Scc r.ctrJ.ry the; kind o f aut.hori ty 

rc:Cli.~ l ation 
·' . 

acted beyond hi!:. au thor i ty. 

83 ( 1 :~69 ) th 12 c~-:pc nc.1i turc of tax r:<Ol1ics to f inLmce in s true-

tion and instruction a l mater i a ls in religiou s sch o8 l s was 

·allcgc.:d t~o be in excess of the Socr e~e1ry' s au t .hor i ty under 

the2 El.cmcntury and Sccbnd~ry 8duca tion Act. o f 1965 and 

al s o · t .h<Jt. if s uch ac Lion \\·as v.ri thii1 .the Act , tl~en the l\ct.:. 

was to U1 ~ t extent u nconstitu tional a nd void. 

These c a~;cs f:ound t .h ci r prcr:·:ise fo:c jurisclictio:1 
I 

-+ ._.. ~"t. 'l r"'\ Y' ,, n rtr:-.)--
l.J ~ •• -- - -- - . -- -

exi stent Congr~ ss iona l statutes. WiUi U1e exc~ption o f 

to th e r ight to sue the s overeign 01~d find t lwi r premise 

not in th e Fifth hlt1endment alone m: a ny other Constitutior:.al 

amendment, but in the circ~mscr ibcd exercise of: del ega~oa 

authority under l eg islative cnac t mehts . From the p assage 

of the Civil Right s Act, it also appeais that Congress 

recogni zed that the Cons titution in itse l f: i s no t t he 

so\..1rcc for au tho1.· i zing a cc:~u sc of actio n . No . sL1tu tory 

premi.:::;c 1 s h(~rc a ll~g cd in Coun t I. Plainti ff stLesscs 

h 0. <tv i J y t h ~1. t 1 j_; 1 b i 1 i t y .i :.,; on the b o. ~ i s o £ " j o j n t. par t i c i p zt ·--

tion" \,•ith the Chicctgo IIou sing Au.Uwri t y in pc1:pctuating 
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a rac i ally d i:; cril t~ in <l Lo r y pu"!Jlic lJ :::;·,J.:-, ir.g p <J. tlc r n , 

ci )~ CU!n ~-; tuncc :..; h e r e all c -:;cd by this s u it d ocs not a u. thor i 7:e 

suit ag<:::.in s L ·t h e d c f c nd;.:\ nt Sc cr (.~ tc.ry and th e g eric ral f cck:ra. l 

qu estion j uri s diction s e ction C::o c: s n ot confer aut:J-to rity 

fo r such suit: . There fo re , Coni·tt I f a il s to state a cla i m 

o ver which this c ourt ll u s p o\·.rcr t o e ;.~erci sc j ur isdictio n 

or to 'gran t r e lief and t .h c s a1n2 is di s mis se d . 

:Y 
Cou n t II i s p remised on § 1331 ~nd §1 31 3 (4 ) , 

28 U . S .C. i n t.l1at t he " r i ghl s f30 '-.19h t to b.~ secured in t11 is 

act io~ ar= riqht s secured by ~n ~ct of Cong re ss providins 

fo r equa. l r i ~Jhts a nd for t he pJ.:- ote ct.ion o f: c i v il right~_: , 

~I 
.to-wit , ~i t J . c 42 U.S.C. §2 00 0d [ Se ction 6 01, T i t le VI 

of the Ci \' i l Ri ght.s 1\c t of l9 G4 J and the ma tte r in conLro -

versy e x c e e d s th e v a l 0e of $1 0 , 00 0 1 c x clusivci o f inte r est 

and c o ;.t.:: . 1
' 

Y "§1 34 3 (4-). Civ jj_ __ r .i..:..g_hts <=m d el e ctive fr<m c11 ise . The 
di s trict cour ts sh a l l h av~ · o riginal ju r i s d i c tio n o f 
any civi l a c tion author i ;~.e:; c1 by l a'.¥ t o b e c onunenc e c1 b y 
any p er s on : * * * (4 ) To r c cdver d~mag es or to .secure 
eqt.:.lt abl ~ o r other re l ie f n 1ds!:" C1 ~1y Ac t of Co ngr ess 
providing for the pro t e ct ion of civil r i gh ts , inc l uding 
the ri gh t.. to vote . " 

if §2 0 00d , 4 2 USC. "No p e r ~: on J. n tJ1c United S t ztL·. c ;; ::;h a ll, 
o n th e ground of. r ac0 1 c ol01· 1 or n<1 t iona l oJ: i q i n , 1)c 
cxch1(]c c1 fr om p:n: ticipa tion i n, 1Jc c"! C'n:i.cc1 t.hc 1x: n c f it ~-: 

of, or J) C~ suhjcc:L ('d t~ o d.i s cr:i 1 :1 in ~ tl io i1 UlH.1~-_. r c:J ll'y' p !~c,(;riJl:l 

or. activi t.y r ece ivin g Fc dc:l: ~t l fi n <1 n c i <J. J. <-t~; sh:; t <t nc.c . " 

- - - - --- - - -·.- · · · · ~- ... ·-: - -.--..···- -- ·· -.. -.. . ····'"'":' - ----. ~- - · - · ·.:. ~ ·.• -·""; , - ·-~~ ... r"--·-- · .... ·-·· ··.· .. . ,. .. \- . - - - ~ · 
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u n c1 c r § 2 0 0 Ckl ·- J. I 4 /. u . s . c . I t h e s c c 1." c t iJ. :r y w (). ~) c:l\1 t1 i 0 Li. :~ ·:~ c1 

to prorr:u l gutc J~ulcs and rc9L1 l at.i.ons to cffcc1.:uLl.t8 :::u c h non -

di s c imi:1atory action in any f cc.! r a lly funded progr ::-::n. Com-

pliancc therc\,Ji.tl-1 

"may b2 e ff.cct e: d ( 1 ). by tcr r.:ir; a tion of or refu sal 
to gr ... 1nt or t o continue ass5.st"al-: cc unde r ~.u ch p:::-ogram 
or 2.ctivi t y to a.ny recipient. i;i .S to \·.'1wrn there 11as be<::n 
an e xpress f :i.ndinq on t.11c rcc6 rd I after opportn ni ty 
for h <?a:cing I of <1 L.'1. ilun.--: to co:·~'?lY ':iith such n~qui re­
ment1 ·J: * * · or (2) 1.::·y an )·' o th2::c means aut.1JOri,~cc1 by 
lcnv: Prov idcd, h o··,·:cvcr 1 Tl1a t no s uch act. ion s 1wl l be 
taken 1.1.nt.il the dcpa1: tmc nt or agency con.cern(: cl. has 
advif::ed Lhc~ a ppropJ·i:-..:. t.e p e r s on 01: pei~sons o f the 
failure to comp ly v::L th th_c 'r cqu iJ:emcn·t a nd h a.s dc t:cr ­
mi n ed th-at comp liance cannot b e s ecure d by vol1..-mtury 
means • •k * *II 

In meeting the gove rnment's con.. t ci1·tion t:1ia t t here c :d.st 

gen~i~e is s ue s of -ma t eria l fact ~iliich prec lude entry df 

sum;nary . jud<J 1~1cnt, I'"> lain tiff s t. c::< tcs t'ha t it s motion for 

summu.ry judgment ac1rnits tha t d8fc:r.dant made "numerous and 

consistent efforts . . to p ersuade the Chica go !JC"L.1!:; ing 

· Authority .to loc a. te low-r e nt housing proj cc t .s in white 

neighborhoo d~; " and therefore no dispute e x i sts a s to any 

materia l fact. The · only isstl.C rGJ;;ain ing is wh ether d espi ·t e 

thes e salutary _efforts on the part o f defenda n t, did the 

continued approvw.l and fu n ding of a di scriminat:ory _ 11ou s ing 

pro<Jram make the defendant a joint p a rticip<m t in the 

violations \·:hic"h CIJJ\ h as been fm.:nd to h ave co:nmi t:Lc.!cl; 

or, s h ou l cl t he dr~fcnd~1.nt in orc1'' '- t o ab :so 1 vc: it. f:c l f 

·- •· - • • · · - ._ _ ___ • - •· - •-·- '"' "" • 
0 

' ' - ,.. ,.~ .... •• · - ' ,..., ·· ---r- .• .,. ··· _.. ··• - ·' •' P 0 ,, ·:•o• · • \ • ·,•- • • '•"; '' ' "• o o •• • • o - o • • -.,- T" ; · · •· :- • .. ' , ''OA ·~ · · •,• - ~- · - O' ':"""'- · 'l o' • • ' I' ' " 
0
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6f <:tny of tl 1c illc;9,_tl <:tUr<t pC:rJl!Cati:;g CJ~ll action h:1vc 

tennin2•t~d fcc1c.r<:ll financill.l u.~;sistzmcc or follG':.'cd anotl1cr 

rncthod · ~s u.ul:hori;,;cd un c1c r tJJc r:ivil· l~i<j11ts l\ct §2000 cJ-· ' 

in lie u of contL1u L"::d f:undin9 and ap}?roval. 

Plu.intif f seeks to 9:r:otmd };is claim for injunction 

to tc:cmi n<:~te funding on t11e theory of joint p arti cipu. tion 

supra. Burton hc.1.u b-2c!n ·refused s e rvic e by a restaurant 

opera.tor \ ;}-JO leased p remises from c.n agency of the Slate 

of Delm·ld.H..! . 'l'he buildin<J in v/bich the res t aurv.nt was· 

locat:cd \TL"L~3 on public land, vlD ::_: built vli th puhl:i_c fund::; 

agency of tl! c Stat.:.c. The. cou r-t: l1 eld that Hhen a St2..tc 

.leases property, the proscription of the Fourteenth Amend-

ment mu s t. be complied \·<'i.t:h by the lessee, stat .i.n9 (p . 725): 

11 But no State may effcd:ively abdicate its 
responsibilities hy either ignoring them o~- bir 
merely fct.iling .to disch2.rg c t.hem what.cver the 
motive ma y be. It i s of no con so lation to an 
individual denied the equ2): protection of th e 
lc.n·Js th.::1 t it '·''Ll.S done'" in eJooc1 fc.1.i th. ·J: * * 
By ~ts inact.ion th <:! l\uthority and throu gh it 
the St2tc has not only mad e itse lf a pa:r::ty to 
the rcfu s .::tl but e lici tl.!c1 to place its po\·:er , 
propcr t .y and pl~csi:ig_c· b'2hi;~c.1 the admit t ed di.s­
cr imin a lion. 'rh c StaLe h<'..s so far insinuated 
i tsc1 f in to i3 posi U on of in tcrclepc n c1cncc 1..·.1i th 
Eagle (lc~ se d rcst~ur~nt ) thut it mu s t he r ecog ­
nized as a joint p:l1:ticip:J.nt in tl1c ch ::tJ.lcn qo.cJ 
uctivity \·:hich 011 th ::1 t. accou nt c~tnnot. l.•c~ ccn­
sidcrc>c1 to h: tv c )Jcc n p~u-cly p1·i \'.1lc~ ~t:.:; t: o f::1ll 
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\d.thout th e scope of tl1c Four-t<:"! c:nth l\rncnc1mc:n t." 

It is ot import CJ. ncc to not. (~ that join t p0rticipation H;'ls 

applied v;hcrc a pr i v a·t.c p;:o.r.ty viol a t e d con s titution a l 

right s ' and w11c:rcin th'3 govcll1Ir~ent. by virtue of its ident ity 

vdth suc11 private p;.1rty 11 a.d been h.eld to be a party to such 

priva.te act; i.e. 1 ~;uch private pu:cty stand s :i.n the shoes 

of the publ.ic entity. 

323 F. (2d) 959 (C. l\.. 4 1 1963); CoL""':_~>n_~_TgmpJdr~ s SCIU<HC 

Neiq11bOJ~S , Inc . I 294 F. su.pp. 134 (D.C. N .Y.I 1968 ). 'l1hUsl 

evidentiary hearings were held in BuY.:"t.on to " sif t" facts 

\·ii th govc: rr~ri~Cn tal p:trtic ip;:1. tion ;:-md . to ciet.erminc v/!1e L.i1.L:. r 

such private being b ecame an in~truwcntality o f th e gove rn-

ment. . The CHl1. is a publ.i. c body performing a governmental 

and public function and we are thus not concerned v.'i t-.h the 

II sift ins II procesS to dete rmine '\\'hE:th C~ J:' the acts of any. 

private p a rty we:r.:e the acts of C1Il\ or tho se of t11c federal 

government . ·But 1 plaintiff u:rges that CHI\ \ .. 'as found re spon-

siblc in the earlier action al t11ough the acts fostering th e 

illega l conduct \·Jere t11ose of the City Council and thut the 

measu re of this c1cfcnc1a nt' s liabili. t'y must. be · the sume . 

lJO\,'CVE.!r 1 the respons ibility . of CI!:\ '•.-'.:.t S b~ sed on the theory 

o f ~~]Cncy. 3 sc~ u . s . 1 ( 19 58 ) 

where the ~JOOd faith a.ttcmpt.s of .the school district in 
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l 
dcscgn: ~J cd.: :i.ng v;; :: ~~ Lcing Ltu str ;i t e d b v o thor s L1 t d offici<JJ.s, 

the Court su id: 
I 
I 

II :i.t c cJuld h ~J~C:.ly ·nc: su0se stcd thc:tl tho ~;e 
inunccli <:...t:.cly in ch ;: , :c~w of th :: s chool s h ou lc!. b~ 
heurd to asser t~ the ir O\·:n sood faith a~~ a lcg ;:, l 
excu se fo~ d~lay in implc~enting the consti t utj.o nal 
righ ts of rcsp()ndc nts \\•h e n -.,,;incli.c a l:.i cn of thosc:: 
:cigh ts \·.' <.t :-> 1:cndcJ: c: d di ff i c .l 2. t or i!Ppo~;siblc by 
thG act.i.ons of: otlH.~ r state official~.; . " 
pp. 15-·16. 

They wc1~c h e ld to b2 ag~~n t.~~ of the: Stute even t:hou gh 1:hc 

acts of the Goven1ol.- and the Le s is lc:.turc made impossible 

the implcmcn t.Cl t .ion of the dcs e grcs c::ttion of the public 

school~;. Indeed, in t.hc companion C<tse CHl\ could not 

I 
·act \ ·!i th:ru t the City · Cour.c:i J. in tl1e · pcJ: for;ni:lnc c o f it: s 

governmenta l funct ion . 

. The court is as1~c d to ext~nd the joint par:tici-

pation principle of J?urt<?..:Q. to the appro'Jal and fundin g , 

v.ri th at t e nd e:int supervision, of U1e Dcpartmc n t o:r Hou sir1g 

and U .:· 1:: ;::.~~ Developrr.e n ·l:, an cxecu ti v e d epart.mcn t of the 

federal government. In effect, under the Burton a n alogy , 

that the acts of t:he . Ch.:i, .<;;: ag o ·Housing Authority and - the 

Chicag c.. City Cou ncil \·lere the <'cts of the fede ra l govern-

ment; th a t in th e p12rform::mce of th e ir governmenta l 

functions they became the instru;nentalities of the federal 

govern1 ncnt 21nd thns their <:~cts bec ~ll:1c the act s of th e . 
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of each uTc i.:11<:: rc::;ult of concerted ;::ction to commit the 

tort of (Ji srr imin ;--:tion, joint p<a·tid.pct ion cannot be 

extcndca to ~cpar~tc and distinct p~litical entit ies 

and sovereignties each of \/nom_ arc:: autonomous in their 

governmc ntc::tl fu.nct::i.ons. No snch activit.y on the part 

of scpa :t.- <:i.t c governm·::n t:al entities cc.n be equate d to the 

nurto~ application. ----·-- It is an ever-recurring f~ct that 

federc;-1 govcrmnental financing is granted with - greater 

frecr~.-1en cy -vJhere n cc clec] to · irnprove the condition o f ci t.iz c: ns 

of states, count.ie ~=; and cities, without thereby making the 

feder<:!.l govcrmns r:. t a_ p a. rtt:.sJ: in the end r csu l t . . 

and o.pprov<.:ll ha·•-.T e not so reach·2 d into the oper a tions o"f 

CHA so a-s to mukc it: s function s fader a l gover nmen ta l 

functions. If this were so, every federal funding, 

accompa ni e d by sup•..') rvision, \·lOuld pe}~ sc become a f edera l 

function und subs ec~uent usc become federal action. Even 

Hicks v. \'lc0ver, 302 F. Supp. 619, (D.C. La .. (1969) doc s 

not so hold. ... .. 
The court is confronted, ho'.-.'ever, \·.rith a defendan t 

who made efforts to correct tlic activity comp l uinr2 d of, 

succeeded in some respect!:;, but continued fun ding knov;in<J 

of the possible a.ct.:ion the- Cit.:y Council would take. 
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Ju stific<tti on for such <1ction v;~1s r:~ ,o.. cc b c cc:.u sc:: 

II 

some 
were 

f uCCd with the lou tj11 cilcm:na 0 f <tCccpU.rHJ 
other :;:; .iter;; p1·opos ~d "})y the c.tullw rity that 
bc l i C"~\.rc d to b.~ l«':.·f:ul : ~.u. t not optimal, or 

rejec t ing tho~c sites ~n d dc9riving potcn ti<t l . 
housing t cn ::~n t s of i mprov2C! ~;hcltcr, I::UD c h o se 
the former u ltCDlutivc ." 

In this c ourt's vie w, the essence of defendant's wro n g, 

if any, is not continued funding ~nd approval but a pur -

·ported dereliction of a stated statutory duty under 

§2000d-l, i.e., BUD could h ave t er::"tinated fun ding or h a v 8 

used othe r me~ns to in s ure compliance. Cf. United States v . -----

Fraz i er , 297 F. Supp . 319 (D.C. l~.la., 1968 ) ·. The fact thz.tt 

the Secreta ry did not pursu e eithej~ · of thos e ~; teps dor-:s not 

·M·1ilc the suit is not .couch ed in the rc;mecJ.y to 

enjoin an official act on the ground that it v.ras not: within 

the uuthm~it:y conferred ·upon t11 e d e fend a nt, o r that it was 

an improper exercise of such authority, or that Congress 

lacked po\·Jer to confer the au t !.or i ty, it is in re a l ity 

such an actioi1 and the only action \·.'hich plaintiff ·c <m ... 

bring against this defendant. The court bel ieves that 

plaintiffs have misconceived the remedial claim ,,;hich 

should b e ta}~C'n and Count II 'of the amended complain l: l. S 

di slll i::; ~.; cc1 for failure to state a claim upon ,.,,hich r C:! lic£ 
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. . f F I Dccau ::~e ma ny o f th e 0:11i c:i. Cln ~: pl<:n n tl ::.s i th em -

\ 
selves h a v e U11~ough t hei r bLief s cn•;-:;}1<-: sizecl U 1c ill:.portu.n cc 

.and nccc'3si t y of this dcfcnc.l <.mt' ~; supervision t1uou<J1l v. 

preci sely for mulated decree, the court fecJ .s their plea 

must be dec.:<lt \·lith a t thi s time · c:~v cn thou·gh noth in~J 

remain s of th e action upo n which t .o premise that relief. 

Therefore, even if the nction vlc: l: c allege d to be ln 

derogation of de fe~dnnt's statutory duty. and power , and 

-:.eve n . if the court vTc rc to find th<J.t such duty <:~nd pm·>'er 

were cxc rci !':e d in vioL.~t ion of plaintiffs ' r i ghts , the 

effect of the remedy son~!h~ <:~s disclose d by plaintiffs 

and ~mici will be con sidered_ 

l·fuel~e an agent: or officer of the government pur-

porting tb act on its b e h a lf h ave b csn held to be lia!:>l:.:~ 

for his condu ct \·Jhich c<::.u !':-Cd injl'ry to · anot.her, th e ground 

of liability must be found either in tha t h e exceeded hi!:; 

authority or that it 'Vlas not v;:tlidly conferred . 'l.'h e acti on 

is therefore a personal action ag<l.in~;t the officer and not 

an action against the United Sta t es and an inju nct.~on against 

that c.Efice r is not against thr- sovereign f or the sovereign 

cannot be. enjoined. 

The critica l con s ide ration i s not the identi t y of 

th\~ p ;trtic~;_; , hmvcvc r, but r ·athcr the! result of the jucl·J!<tcnt 

or decree which ·miqht be entered. !·i inn. v. IIi tchc o ck, H.)5 U. S. 
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37 3, 38"/ J.9o ~n . 'l'he per· imo. l c:r uf ~.;uch r c m..:<.ly has b c c:n 

set for tl1 in ]_2.:.HJan .... ~...:~~.!2~· 372 u.S. 6 09 , 620 (1963): 

"'l'h e g c n •:) i.. a l rul e i s t 11 at 2 ~; u it i s cl<J ct i n s t 
t11e s o v2r::-~i~p1 if ' the JU d~J:.: oi. ·:t soug11 t \·Jou ld 
expe n d on U1c public treasury or dom a in , or 
inter f ere v.'ith the fYJ bJic a(:-:ti ni str a tion, 1 * * -;.­
or. if th e eff e ct o f th e ju cl. ~~mcnt v1ould be 1 to 
restrain t h e Government froin a cting, or to 
compe 1 it to act. 1

" 

Plaintif fs and amici contend t hat i f m.JD can 

feasibly contribute to ~ prompter r eme dy th a n that con-

taine<!] in the dccn'~c here t ofore entered ?.gainst CII.7\. which 

would acc~lcra te desegregation o f public.housing in Ch ica go 

and create more nc'.•! lO\v inc·ome housing not on ly i n the 

central city but in th e~ Ge n c: r;-1 1 · Public I-:iousing area e n--

compassin•] t11 e rer.1u inder of Cook Co~uYi.:y [ 304 F . Supp . ·7 36 , 

737), thc !l t11ey arc entitled to· ·an orde r calling fo:t: s u ch 

'- efforts. Thus, the remedy ~>h ou ld be fram c d \·lith r espect 

to that portion of HUD 1 s re s ources ,.,,hich the · Secretary 

in his di s cretion determine s to allocate to the Chicago 

Housing i·1arkct area; that the order "wil l fashion the 

~ . 

_means of dealing with a major societal problclll " \·Jhich 

problc·'"t is t11at of increas ing s e gregat ion o f th e· races 

in the Chic a~JO ~le tropoli tun housing area ancl the s e-rious 

lack of lm·: income 1wusing. Reference is made t o m<1jor 

qovc rnmc~n tal stu ely commissio n:-; \·:hich h a ve re por ted on 

evide nc e tl1 u t the p:co1)l~ll1 i s not conf:i.nc d to th e c cn tl~ <tl 

- - . ·· - -- .-..... ~ . ...... . _._., ._f' · -- ~ --- .. - ·· ~· ~ . ,-. ,.. .. - - ~ __ , -;- . . ,. . ... 
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city but that much of th ;..d.:. pl: c.>bl c:r<l l :': c ngc1-: de r e d : t1Houc)1 
I 

existence of a eire lc of ::;nn:cn.ndins \-.'1li tc sub~l J:ll s . 

Buttn:: s:-;~ d by tJ1 e:~ r; c !;.clwlar l y r e ports, the 

plaintiff s uppcu.l to t})i s c ourt is foU l1d :Ln the l;:mguagc 

of the Supreme Cou r t 6f the United St ate s in LoUi s i a n a v~ 

United s i· ?. t s·s, 380 u.s. 145, 154 _(196 ~ ): 

11 \'lc be;:n· in r<lincl tlJ u. t. t .he cotu·t has not me rely 
the pm-.'c r but tL c duty to r c n 6c::.· u. d e cree \·Jh i ch 
will so f a r as p os sible el imin ate the d is c r i min­
a.to .ry effects of the p 0st a.s \·Jell as b a r lib:~ 

discrimir!atio n in th E! future." 

However, even tha t case docs not give free lice nse to 

the COUrt to cle tE!rnt.i.r~e ~U1c1 Cl1COJ"il]~Z"i SS iSSUeS not exi s tent 
i 

in the comolu.int b Gforc it .. [Sec Fn. 17, p. 154]~ 

It appca.r s clear to this court that i.:h e rC:!licf 

so earn~stly desirC:!d by pla intiffs a nd amici would entail 

a decree opcru.ti~e again s t the dcfcndarit in his official 

capacity and not otherwi se . 'l'he relief sought \·JOuld not 

be effected by merely orde ring the cessation of conduct. 

Cf. Hicks v. '\Ieave r, supra. The defendant Secretary could 
~ . 

satisfy the sug~ested methods of ·implementation to be con-· 

tained in this decree only by ~cting in his capacity as 

Secretary of the Depcu~tment of non sing and Urban Developn~e n t 

in discharging the myri<:id function !'.; <1nd progr <:lms entru ;-; tcd 

to him by Conc:Jrc~ s s. 

'l'his court docs .no·t have jurisdiction to direct 
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. ' ..... , ..• , 

-- ? . \ 
I 

.and control th0. poJ.ic.i.cs of tl1c Un i l:.cc~ Sl;'ltc~ ~-; und the 

governme:nt nm::;t be permitted to curTy out its functions 

unh<J.mpc.:.:cd by jud.i. ci.J.l intcrvCIJLion . 

AlthouCJh tli o. prccc din'J c.or1 sid<:.rillion 1 s not 

required 1n the li':Jht of the ui~::; position made of the 

' pending motions, the egregious proble:n i nvolve d c:tnd 

.adjudg ed in the compnn ion cc:ts e , and the earnnst and 

dedicated efforts o£ counsel for plc:tintiff s and amici 

to seek implementation of co:r.rcc tive e;fforl:s al:ccady 

in effect, impel[.; thi s court to explore tlH= pu'c<::. tive . 

limits of i t.s pO\·lcr s o.nd in so doing find :; them· 

eif~ctivcly circums cribed. 

An orde r has t.his d 2..y been cnt.c:red su~: t<.1ining 

the defendant • s motion to di~_;miss and dismissing the 

compiaint:. 

--· :) 

( 
\ 

./ .;- ., 
~I· / , 

I . / . 
/ 

/.' 
-? ~ .. ) 

;: / . 

--.. 
/ I 

/ : 
I / , ··--------· - · 

Judge, United States District Court 
...... 

Dated: SeptcmbGr 1, 1970. 

_,_ ...,.. .r# ;- • ••,. --~.•, ' , ... ,~ •• , ~ , • .,. •• .-:. r_ , ,... . ,. __ ,.._ - ·-- - ·-· _ ... . :- • ·-
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Jvlc s sr s • l\ l c}: ~-mdc~r Pol iJ~o :[ f , . Ch <:n~ l c.::; R. !·Iar1: r.:,~ 1 s , 
Bernard h'c i,berg, l·i:i.lton I. f;h;> our e1nd :-lcrrill 1\. 

Freed, L,r Plainti(fs [109 HoJ~th Dc ;:u:- boJ:n]; 

Calvin P. Su.\·;yicr, F.sq. for 'I'hc Nc t.:-opoli tan rrous ing 
and Plitnn ing Counci 1 o~ Chic<:>.go , u.s <::..r.1icu s cur i uc , 
[53 \·lest ~J<lcl~son] ; 

Ncs srs , Hic1Etl·c.1 F. B<'lbcock, Cl1<:1.S. A. Bane, Han:rr.onc1 E. 
Chaf fctz, 1\llison S. D.:lVi s , ,Ju.mes L. HaJ:-~·is and Edwin 
A·. n.ot.h<.-;c11 i lc1 for lra\·:ycr s' Commit tc!e for Civi l H:i.ghts 
Under La \·,.' (?Ja tion'a.l and Chicago Of f ices ) ; 'l'11c Urban 
Coalitio n; l,:z~..r\CP LC: CJC:t l Dcfc!1:.;'2 an d E:'.u c ettion F·unn , Inc.; 
Nationv..l Coinm.i.ttec Against Discrimin <l tion in Housing, 
Inc., all a!:; amici cul:iac [53 \'J. J <..>..ci:!:' on, 69 604 ) 

• 

Robc~rt L. SLe rn, Esq. fOJ: Urba n La':l Insti tu t:e of GcortJc 
l·la s 1J in~! ton In s ti t nt:~~ of GconJe Wash.in~1 ton UiJiv c::rs i ty <:.J.nCl. 
titizen s Advocate Ce nter as illnlcl curiv..c [231 S. LaSalle 
St., · 60603] 

Hessrs. Ec1v.'a.rd H. Eic}:cy 2..nd Elli::; !>.: Ballard for Urban· 
1\.ffai:t:s Co!~1mi tle t-~ of the Chic2..go B2:: Jl.ssocia tion as ar.d.ci 
curiae (29 S. LaSal l e St., '60603] 

F. Hilli s Caru so , Esq. for Lf;adership Council for 
Hetl:opo litan Open cor,·,munitics ·amicus curiae [155 North 
W~cker Drive, 60606 ] 

Stuart Bernstein, Esq. for The League of 1\lorne n Voters o£ 
Iliinoi s as amicus curiae [231 s~ LaS a lle St., 60604]; 

Hon. Thomas A. For~n, United S~~tes District Attorricy, 
Chicago, for Defendant. 
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