UNITED STATES DISTRICT COURT, NORTHERN DISTRICT OF ILLINOIS
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IN THE UNITED STATES DISTRICT COJRT:
NORTLERN DISTRICT OF ILLINOIS

il HY ey
CEASTERN DIVISION bf LB D
SEP 1- 197
DOROTIIY GZA.U’J'."I\' CAIX, et al., 1 19/
4 ‘T———--.._.O'C[ OO0 .
Plaintiff, CLBLRT A ViAQHER, ar
C.’:.:."'

Vs.

Z
O

GEORGE W. ROMNEY, Secrctary 66 C 1460
of the Department of Housing
and Uxrban Development of the

United States,

Tt Nt N N N el N N Nat it S ot

Defendant.

MEMORANTDU M
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The allegations of this complaint concern the

: ’ .
tcrn of o ke no Bite srloa-

o

same discr liinatolly pac pall

tion considered by this court in the companion case and

which was found to violate the Fourteenth Amendment to

the Constituticn. Gauvtrcaux v. Chicago MNousgina Authovity,

cecdings in the instant suit against the Secretary of *“*c

Department of Housing and Urban Development were stayed

269 F. Supp. 907 (1969) and 304 F. Supp. 736 (1969). Pro-

pending resolution of that earlier suit. Ruling on defen-

dant's pending motion to dismiss, plaintififs' motion to
consolidate and for discovery were deferred. The earlier
suit having come to judgment, defendant has renewed its

motion to dismiss, which is to ke treated as a motion for
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summary judgment under Rule XI2(b), F.R.C.P. The
plaintiffs have withdrawn their motions and have filed

a motion for swamary judgment which secks to add the

Chicaqgo Housing Authority as a party defendant.

The amended complaint scelis a declaratory judgment
that the defendant Secretary has "assisted in the carrying
on, and . . . continues to assist in the carrying on, of
a racially discriminatory public housing system within
the City of Chicago".by granting federal financial assist-
ance. ﬁﬁ‘2,_20, Amended Count i. It is requested that
defendant be pev““nently enjoined from futhL: funding.

The inappropriatencss of that type of relier, however,

has becen conceded by all parties

Although not exprecssly coﬁceded, infirmities

> s

exist in Counts iII and IV which are identical to those
counts in 66 C 1459 wherein the_court held that there was
a failure to state a claim absent allegatiocns of intentional
and delikerate discrimination, Gautreaux v. C.H.A., 265

X/

F. Supp. 582, 584 (1967). Accor 1ngly the motion to

1/ "A public housing. program conscicntiously administered in

accord with the statutory mandate surrounding its inception

(I1l. Rev. Stats., Ch. 67-1/2, §§l1, 2 et seq.) and frcc of any

intent or purpose, howcever slight, to segregate the races,
cannol: be condemned cven though it.may not affirmatively
achieve alterations in existing patterns of racial concen-
tration in houeing, however desireble such alterations may
A showing of affiimative and discriminatoyy state action is
rocquired, * % »¢

bho.
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dismiss Counts IIL and 1V is granted.

The renewed moﬁion to digmiss as to Counts I and
1T is prcmiéed on five grounds: (1) that plaintiffs do
not have standing or a capaéity to sue thig defendant;
(2) that plaintiffs have faiied to exhaust their.adminis;
trative remedies; (3) for failur? of jurisdiction ovex
the subjcct matter; (4) for failure to state a claim upon
which relief can bé granted; and (5) for failurc to join
an indﬁspensable‘party, i.e. the Chicago Housing Authority
undexr Rule.19. The last ground is now obviated by plaintiffs

request for such joinder and in the light of Powelton v. HID,

284 . Supp. 809, 814 (D.C. Pa., 1968):; Bro. Locomntive

Engrs. v. Denver & R.G.W., 290 F. Supp. 612, 615 (D.C.

Colo. 1968); Kletschka v. Driver, 411 F. (2d) 436, 442

.

(C.A. 2, 1969); and unpublished opinion of my learned

colleague Judge Hoffman in Inmates of Cook County v. Tierney,

68 C 564, this court would hold the joinder proper if the
complaint withstands the other greounds of defendant's motion.
In addition, the court having p;eﬁiously held in the earlier
action (265 F. Supp. 582, 583) that said plﬁintiffs have

standing to suc the Chicago Housing Authority «iZ also

holds that the samc considerations must govern in this

‘action and that standing exists in this suit. Data Process-

ing v. Camp, 397 U.S. 150 (1970); Rarlow v. ‘Coliinﬁ, 397
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U.S. 159 (1970); Abbotb Loboratorios v. Gardner, 387 U.S

136 (1967); Flast v. Colien, 392 U.S. 83 (1968).

There remains the troullesome question of juric-—
diction and failure to state a cluim upon which relief
can be granted. Ccunt I of the Amended Ccmplaint invokes

2/

the court's jurisdiction under §1331, 28 U.S.C. in that

.the "rights scught to be secured in this action are rights

guaranteced by the due process clause of the Fifth Amcndment
to the Constitution of the United States” and the matter in °

controversy exceceds the value of $10,000, cxclusive of

interest and costs.
Defondant contends there is lacking the reguisite

-

jurisdictional amount because no egingle plaintiff has an

interest approaching $10,000 in any of the subsidies which

the defendant has granted. Plaintiff responds that the
amount in controversy is to be gauged by the "pecuniary

result to either party which the judgment would direcchly
product” and in any event the rental interest of one of

>
7

the plaintiffs, Robert M. Fairfai, who has been a tenant

2/ §133). Fcderxal OQuesticdn; amocunt in controversv; costs.
(a) The district courts shall have original jurisdiction
of all civil actions wherein the matter in controversy
exceceds the sum or value of $10,000, exclusive of interest
pnd costs, and arises under the Constitution, laws, or
treaties of the Unitcd States."

e T e O T T e S TP SO R
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in Cnﬂvhousiné since 1945 wbuld'to date equal the sum of
515,000 even if it averaged $50 per month.. (Reponsce Brf.
to chiy, P+ 2.En) Neither approach is sound. The rule
gchrnjng dismissgl for want of juri;dictional arount is
that, unless the law g%ves a different rule, the sum

claimed by the plaintiff in good faith at the time of

filing contrcls. 1 Moore Fed. Prac. €0.91, pp. 825-828.

cert. den, 379 U.S. 100i. A mwonetary value is§ difficult
to assess in cases where violation of fundamental con-
stitutional pights 1s alleged, aﬁd it does not appear in
this instance that the allegétion is.not made in good
faith. Fufther, aggregaticn in class act;on; is permitted
where "one or more plaintiffs unite to enforce a single

title or right in which they have a comunon and undivided

interest". Snyder v. Harris, 394 U.S. 332, 335 (1969);

Brown v. Trousdale, 138 U.S. 389 (1891). Where "the action

is based on a public right, not on personal claims, the

amount in controversy is the aggregated claim of the class,

that is, the'public's claim". 3A Moore Fed. Prac. 923.13,

p. 3482; cf. Potrero Ilill Communityv Action v. Housing

"Authority of City and County of San Francisco,.410 r. (24)

974, 977, (C.n. 9, 1969).
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From the argument that plaintiffs . have standing
2 I
I
to sue undyh the Fifth Amendnent, plaintiff asserts that

&

it is beyond dispute that an aggricved citizen may sue a

federal official for violation of his rights thereundern.

In citing Bollinag v. Shoarpe, 347 U.S. 497 (1953) the

plaintiff finds support for the application of the Fifth

Amendment due process clause to that of the ecqual protection
clause of the Fourteenth Amendment. The Supreme Court of

the United States in that case dealt with the validity

of segregation in the public schools of the District of

Columbia. In helding that the District, being a body

politic apart from the States, and thus not undér the .
inhibition of the Fourtcenth Amendment equal protcctioh
clauﬁc, the Supremc'Court appifed the Fifth Amendment due
process’ clause because (p. 500)

"In viecw of our decision that the Constitution

prohibits the states from maintaining racially

= segregated public schools, it would be unthink-

: able that the same Constitution would impose a
lesser duty on the Federzal Government, * * #"

In maiking that application, the Court said: (p. 495)

"We have this day held that the Equal Protection
Clausc of the Fourteenth Amendment prohibits the
states from maintaining racially segregated public
schools. The legal problem- in the District of
Colunbia is somewhat diififerent, however. The
Fifth Amendment, which is applicable to the
District of Columbia, doecs not contain an ecqual
protection clause as doces the Fourtceenth Amendumont

: which applics only .to the states. But the cocncepts
e B e B e R P T L e T e S TR
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of cyual protection and duc. process, both
stemming from our Ammerican ideal of fairness,
are not mutually cxclusive. The 'egual pro-
tegtion of laws' is a movrc coxplicit safcguard
of prohibited unfairness than "due process of
law' and. therelore, we do not imply that the
two arc always interchangeable phrases. But
as this Court.has recognizced discrimination
may be so unjustifiable as to be viclative

of due prcoccess. * * *M

Y

Thus because of the unique status of the District of
Columbia the I'ifth Amendment was directly applied to
implement desegregation of the public school in that
district.

This is ncot to say that the Fifth Amendment does
not apply as a restraint dg“Lnst federal officials, but =
its application.has bazen confined to their actions as
exercised under sfétutory aughdrity aéart from the Amend-
ment alone, and except as such authority was exercised in
violation thercof or undexr the comm law. This is borne.

out by the plaintiffs cited cases of Schneider v. Rusk,

377 U.S. 163 (1963) wherein the Supreme Court of the United

States held unconstitutional a section of the Timmigration

.and Naturalization Act which resulted in loss of American

citizenship acquired through raturalization by continuous
residence for three years in the country of origin whereas

an American bhorn citizen did not suffer the sawme consequence.

In Fent v, Dulles, 357 U.S. 116 (1958) a passporl was denioed

undcer a requlation precluding granting the same to members
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of the Comnunist party. The Court concluded Lhuﬁ

|
statute dL] cegated to the Scceretary the kind of authority

‘he excrcised in promalgating th: regulation and that he

acted beyond his authority. In Flast v. Cohcn, 392 U.S.
83 (1¢69) the oxyandxturo of tax monies to finance instruc-

tion and instructional materials in religious schools was

‘alleged to be in excess of the S“Clpualy's authority undex

the Elementary and Qccondxﬁy Lducation Act of 1965 and
also that if such action was within the Act, twen the Act
was to that extent unconstitutional and void.

These cascs fgund their premise for jufl dJétlo

Nty

1

. ) . - il =l B S L S - | B v
in unautiorrecd vr undesla gaoch excIcisas ok Fovox

existent COHQVPC“lOHul °Latu+cw. With the exception of

Bolling v. Sharpe, supra, they come within the exceptions

-

to the right to suc the soverdign and find their premise
not in the FPifth Awmendment alone or any other Constituticna
amendment, but in the circumscribed excrcise of delegacea
authority under legislative cnactmunh . From the passage
of the Civil Rights Act, it also appears that Congress
recognized that the Constitution in itself is not the
source for authorizing a cause of action. No statutory
premise is here alleged in Count I. Plaintiff stresscs

houVle that liability is on the bacis of "joint participa-

tion" with the Chicago Iousing Authority in perpctuating
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a racially discriminatory public housing pattern, Puxrton v.

Wilmington Pnrkinqmﬁﬁibpligz, 365 U.é. 715 (19G0).

The court holds that the Fifith Arcendment in the
circumstances here allecged by this suit docs not authorize
suit against the defendant Q<c1~-éry and the gencral federal
gquestion jurisdiction section doces not confer avthority
for such suit. Therefore, Count I fails to state a claim
over which this court has perr to exeréisc jgr:sdiction

or to 'grant relief and the same is dismissed.

’f)

3/

Count IT is premised on §l331 and §1343(4),
28 U.S.C. in that the "rights =oant to be securcd in this

action arc righte sccured by an Act of Congress providing -

for egual rights and for the protection of civil ric ghis

4/

to-wit, Title 42 U.S.C. §20004  [Section 601, Title VI

1964] and the matter in contro-

Fn

of the Clv 1 Rights Act o
versy exceecds the value of $10,000, exclusive of interest

and costz."™

3/ "§1343(4). Civil rights and elective franchise. The
district courts shall have-.original jurisdiction of
any civil action authorized by law to be commenced by
any person: ¥ % * (4) To rccover damages oxr to secure
equitable or other relief uvnéder any Act of Céngress
providing for the protection of civil rights, including
the right to vote.* ' '

4/ §2000d, 42 USC. "No person in the United States shall,
on the ground of race, color, or national oriqgin, be
excluded from participation in, be denied the hencefits
of, or be subjeccted to discrimination under any p:‘w'r;:m
or activity rcceiving Fedceral financilal assistance.

e L e L T T L T PP
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Undcr §2000d4-1, 42 U.S.C., the Sécretary was authorizod
to promulgate rules and regulaticons to effcctuate such non-
discimiaatory action in any fed rally fundced program. Com-
pliance thercwith

"may be cffected (l) by terminaticon of or refusal

to grant or to continue assistance undor such precgram
or activity to any rccipient as to whom there has been
an express finding on the rccord, after opportunity
for hearing, of a failure to comply with such require-
ment, * * *- or (2) by any other means authorized by
lawv: Provided, however, That no such action shall be
taken until the department or agency concerned has
advised the appropriate person cr persons of the
failurc to comply with the rcguirement and has deter-
mined that compliance cannot be secured by voluntary
means, * * %o :

In meeting the government's contention that there cxist
geniine issues of material fact which preclude entry of
summnary -judgment, plaintiff states that its motion for

summary judgment admits that defendant made "numerous and

consistent efforts . . . to persuade the Chicago Housing
Authority to locate low-rent housing'projects in white
neighborhoods" and therefore no dispute exists as to any
material fact. The -only issut remaining is whether despite
these salutary efforts 6n the part of defendant, did the
contiﬁucd approval and funding of a aiscriminatory.housing
program make the defendant a joint participant in the
violations which CIIA has been found to have committed;

of, should the defendant in order to absolve itgolf

D T T S Tt PEP e
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6f any of the illegal aura permcating Chia action havc
terminated federal financial assistance or followed another
method s authorized undexr the €ivil Rights Act §20004d-7
in licu of continued funding and approval.

Plaintiff sceks to ground his claim for injunction

to terminate funding on the theory of joint participation

as found to exist in Burton v. Wilmington Parhigé Authy.,
supra. Burton had been refused service by a restaurant.
operafor whg leased premises from an agency of thg State
of Delawufc. The building in which the restaurant was.

located was on public land, was built with public funds

for publ*' nirnoses, and wag nuemed ana onevalked bv an
: b i

agency of tlie Statec. The court held that when a State

leases property, the proscription of the Fourteenth Amend-

ment must be complicd with by the lessee, stating (p. 725):

"But no State may effcctively abdicate its
responsibilities by either ignoring them or by
merely failing to discharge them whatever the
motive may be. It is of no consolation to an
individual denied the equal protection of the
laws that it was doné in good faith. * * *

By its inaction the Authority and through it
the State has not only made itself a party to
the refusal but clicited to place its power,
property and prestige behind the admitted dis-
crimination. The State has so far insinuated
itself into a position of intexdependence with
tagle (leased restaurant) that it must be recog-
nized as a joint participant in the challenged
activity which on that account canncet ho con-
sidered to have been purcly private as to fall
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without the scope of the Fourtecnth Amendment.
It is of importance to note that joint participation was
applied where a private party violatoed constitutional

rights and whercin the govemment by virtune of its identity

,

with such private party had been held to be a party to such

rivate act; i.c., such private party stands in the shoes
P P

of the public entity. Simkins v. Conec Mcmorial Hosp.,
323 F. (24) 959 (C.A. 4, 1963); Colnon v. Tompkins Square

Neighbors, Inc., 294 F. Supp. 134 (D.C.N.Y., 1968). Thus,

evidentiary hearings werc held in Burton to "sift" facts

as to whether private é scriminatory candnc was imbucd
with governmental p:rticina;ion and .to determine wnellwY
such private being became an instrumwentality of the govern-
ment.  The CHA is a public body per£ ming a governmental
and public function and.we are thus not concerned with the
"sifting" process to determine yhether the acts of any
private party were the dcts of CHA or those of the federal
government. But, plaintiff utges that CHA was found respon-
sible in the earlier action although the acts foétering the
1llcgal conduct were those of the City Council and that the
measurc of this defendant's liability nmust be the sﬁne.
Howevelr, the responsibility of Ciln was based on the thcory
of agency. Thus in Coopoer v, Aaven, 353 U.S. 1 (1958)

where the good faith attempts of .the school district in
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descgreqgating wes being frustrated by other state officials,

the Court said: !

' ", . . it could hardly pe suggested that those
imnmediately in chavge of the school should be
heard to assecert their own cood faith as a legal

excusc for delay in implementing the constitutional

rights of respondents when vindicaticn of those
rights was renderced difficult orx iwmpossible by
the actions of other state officials . . ."

pp. 15--16.

They were held to be agents of the State even though the
acts of the Governor and the Legislature made inpossible

the implementation of the desegregation of the public

schools. 1Indeed, in the companion case CHA could not

‘act without the City Council in the pcrformance of its

governmental function. ‘
The court is asked tb'extcnd the joint partici-
pation principle of Burton to the.approval and funding,
with attendant supervision, of the Department of Housing
and U:rhzn Development, an executive departmcnt of the ‘
federal government. In effect, under the Burton analogy,
that the acté of the.Chiéago Housing Authority and the

Chicagc City Council were the rcts of the federal govern-—

ment; that in the performance of their governmental

functions they beccame the instrumentalities of the federal

government and thus their acts became the acts of the |

federal governmont. To state such a propesition is to
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reveal its inapplicability. Except as thc.scﬁaratc acts
6f each are the result of concerted action to commit the
tort of dispriminatiqn, joint participation cannot be
extended to separate and distinct political entities

ana sovcreignties cach of whom are autonomous in their
governmental functions. No such activity on the part

of sepavate governmontal entities can be equated to the

Burton application. It is an ever-recurring fact that

fcderql governmental financing‘is granted with greater
frequency wﬁere necded to inprove the condition of citizens
of states, counties and cities, withcut thexreby makinq the
federal governmment a partrexr in the cnd result. runding
and approval have not so reached into the operations of
CHA éo as to make its funétioné federéi governmental
functions. If this were so, every federal funding,
accompanicd by supervision, would pex se become a fedcra

function and subsecuent usc bhecome federal action. Even

Hicks v. Weaver, 302 F. Supp. 619,.(D.C. La. (1969) docs

not so hold. BT

The conrt is confrontea, howeQer, with a dcfcndant
who made efforts to correct tle activity complginod of,
succeceded in some respects, bgt continued funding knowing

of the possible action the City Council would take.

P 1 o L Lt Rt ISR 22
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Justification for such action was made because

". . . faced with the tough dilemma of accepting
some other sites proposzd by the authority that
were believed to bz lawful ut not optimal, or
rejecting those sites und depriving potential
housing tenants of improved shelter, IUD chose
the former alternative."

X!

In this court's view, the essence ci defendant's wrong,

if any, is not continued funding and approval but a pur-

ported dereliction of a stated statuteory duty under

§20004-1, i.e., HUD could have terminated funding or have

used other means to insure ccompliance. Cf. United States v.

Frazier, 297 F. Supp. 319 (D.C. Ala., 1968). The fact that

.

the Secretary did not pursue either of those steps does not

o om 2t e aa LB FNTEIN
(S5 S £ SR S N lii e

resulit Ln ulakiu&__j Litin a joint 'particip
While the suit is not .couched in the remedy to
enjoin an official act on thé gtound that it was not within
the authority conferred upon the defendant, or that it was
an improper exercise of such authority, or that Congress
lacked power to confer the authority, it is in reality
such an action and the oniy aqtiﬁn which pléintiff—can
bring against this defendant. The court believes that
plaintiffs have misconceived the remedial claim which
should be taken and Count II of thé amended complaint is

dismissced for failure to state a claim upon which relief

can be granted.
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Because many of the amici and plalntlffs‘thcm—

\

selves have through theix bricfs cewphasized the ingportance

and neccssity of this defendont's supcrvision threough a

precisely formulated decree, the court fecls their plea.
must ﬁc dealt with at this time even though nothing
remains of the action upon which to prcmiée that relief.
Therefore, éven_if the action were alleged to be in

derogation of defendant's statutory duty and power, and

‘even. if the court were to find that such duty and power

were exercised in violation of plaintiffs' rights, the

effect of the remedy sought as disclosed by plaintiffis

and amici will be considcred.
Where an agent or officer of the government ﬁur—
porting'to act on its behalﬁ have been hgld to be liable
for hié conduct which causéd injury to another, the ground
of liability must be found eifher in that he exceeded his
éuthbrity or that it was not va]idly conferred. The action

is therefore a personal action against the officer and not

~

‘an action against the United States and an injunction against

that cfficer is not against th~ sovereign for the sovereign
cannot be enjoined.

. The critical consideration is not the identity of
the partics, however, but r'atlagr the result of the ju?’.gmont

or decree which might be entered. Minn. v. Hitchcock, 185 U.S.

e e ——— e g S he B £ e w3 SO i A T e L Y ot T AN e e
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373, 387 ( 1902). The perimeter of such remedy has been
get forth in Dugan v. Rank, 372 U.S. 609, 620 (1963):
"The general rule is that a suit is against
the sovercign if 'the judgment sought would
expend on the public treasury or domain, ox
interfere with the public administration,' * * *
or if the effiect of the judgment would be 'to
restrain the Govermment from acting, or to
compel it to act.'"
Plaintiffs and amici contend that if IUD can
feasibly contribute to a prompter remedy than that con-
tained in the decree heretofore entered against CHA which

would accelerate desegregation of public_housing in Chicago

and create more new low income housing not only in the

central city but in the Gencral Public Housing area en-

compassing the remainder of Ccok County [304 F. Supp. 729,

737}, tﬁen they are entitled to an order calling for such

/

‘efforts. Thus, the remedy should be framed with respect

to that portion of HUD's resources which the Sccretary

in his discretion determines to allocate to the Chicado

Housing Market arca; that the order "will fashion tﬁe

-~
means of dealing with a major societal problem" which

problem is that of increasing %eéregation of the races
in the Chicago Metropolitan housing area and the serious
lack of low income housing. Reference is made to major
governmental study commissions which have reported on

evidence that the problem is not confined to the central
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city but that much of thot problem is cengendered through

existence of a circle of surrounding white suburbs.
Buttressed by thesc scholarly reports, the

plaintiffs appeal to this court is found in the language

of the Supreme Court 6f the United States in Louisiana V.

United Statcs, 380 U.S. 145, 154 (1964):

"We bear in mind that the court has nct merely
the power but the duty to render a decree which
will so far as possible eliminate the discrimin-
atory effects of the past as well as bar like
discrimination in the futurec." '

However, even that case does not give free license to

the court to determine and encompass issues not existent
. ‘ |
in the conplaint before it. . [See Fa. 17, p. 154]- ; -

It appcares clear to this court that the relief

so ecarnestly desired by plaintiffs and amici would entail

a decrce operative against the defendant in his official

capacity and not otherwise. The relief sought would not

be effected by merely ordering the cessation of conduct.

Cf. Hicks V. Weaver, supra. The defendant Secretary could

> .

satisfy the éuggested methods of implementation to be con--
tained in this: decreec 6hly by ﬂéting in hig capacity as
Secretary of the Department of HNousing and Urban Development
in discharging the myridd functions and programs cntrusted
to him by Congress.

This court does not have jurisdiction to dircct
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.and control the policics of the United States and the

govﬁrnmcnt must he permitted to carry out its functions
unhampc;ed:by Judicial intorvencion.

Althoﬁgh the pfeccding consideration is not
required in the light—of the disposition'made of the

é :

pending motions, the egregious problem involved and
.adjudged in the companion case, and the earnest and
dedicated efforts of counsel for plaintiffs and amici
to seck implemcntation of corrective cfforts aiready
in effect, impels this court to explore the put;tive
limits of its powers and in so doing finds them
efféctively circumscribed. .

An order has this day been entered sustaining

the defendant's motion to dismiss and dismissing the

couplaint.
IR - : ; /'\i
- /. /]
.".‘ "/ 1,_/' /:'.' 7?'4 7 ,‘i-. LN
. X £ S e ’ /_’ o ’ . .
" Judge, United States District Couxt

- -

Dated: September 1, 1?70:
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