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-De f endan t s -App e Jlants . 

MEMORANDUM I N OPPOSITION TO 
DEFEND.t\NTS ' MOTION FOR STiiY OF J,l/IND/i TE 

PENDING PETITI ON FOR CERTIOR/:HI - --
~ Pla inti f f s r espec t f uJ.ly u rge thi s Cour t to d eny d efendant~ ' mo-

tion. Over sev e n month s h ave n ow l a p se d s i nce t he i ssuance of t he 

Di s trict Cou rt' s o r d e r o f July 20 , 1970. Dur i ng such time t his Court 

h as h e ld t ha t defendants ' · proce d u r a l ch a ll enges t o th e Di s tr ic t Court ' s 

order we r e unfou n d e d a nd th a t "it wa.s n o a buse of d iscre t 'ion f o r t he 

Distric t Ju dge t o i mpose de a dlines for 3 ub missi o n o ne year aft~:~ t he 

e nt r y o f th e o ~ i g ina l'bes t eff o r t ~ ord~r .'' Defendants ' petition for 

a . r e h earing b y t his Co urt h av ing n ow b een d e11ie d , d efendants now seek 

fu rther de l ay against th e _e nforce1ncnt o f t he Distric t Court ' s order by 

·· th is .motion for a s t a y o f the i ssuance of t he mand a te . 



It shoul d o f course b e e mphas ized that although the defen­

dants ' motion seeks an order o n ly throug h March 13 1 19 71 ( by w1ich 

t ime d efend ant~ st t e t hat t hey wil l have filed a petition for a 

writ of c ertiorari ), Rule 4 1 - of thi s Cc~r t provides that if p ri ~r 

to such date th e Clerk of the Sup remo Court files a notice with 

this Court that th e p etition for the writ of c ertiorari h as i ndeed 

b een filed in the Supreme Court , 11 th e stay shall cont inuo until 

fin al dispo s i t)_on by t he Supreme Court . 11 

Defen dant~ ' motion , which is a ccompanied by no allegatio11 of 

any injury which might r esult from t he i ss uance of _the ma ndate, is 

not o nly without support in l aw b ut , i f granted , would cause a con­

tintiing de t er ioration in p l aintiffs ' efforts t o obtain a fair and 

prompt r e dress of those const i tu tion::tl v iol8. tions which are at the 

h eart of th is · l awsuit . Des pite a ll t he procedura l arguments which 

may be made in an abstract context , it i s t he pl aint iffs , not th e 

d e fend ants , wl1o c ontinue on a d ai ly b as is to li ve jn a r acially segre­

gated public hous ing s ystem . It i s th e plaintiffs , not the d efendants , 

who h a ve b een aggr i eve d Ly th e viol ::ttion o f their constitutio11al right s . 

This Court i s well awa r e of th e argumen ts already made as to why the 

i ss u e of d e l ay h as i n itse lf b ecome a cr~t:cal factor in thi s action 

(including th e i mperm i ss ible ' 'politica l c onsiderations and community 

hostility '' which th e Dist rict Court and thi s Court h ave ~ejected ). 

In addition tb those many argume nts , plaintiffs further urge tl1at : 

1. Ad dit ion al d e l ay at t his time may not o nl y seriously endanger 

t h e reservation o f 1 500 family unit s wh ich the United States Department 

of Housing and Urba n De velopmen t ( " IIUD" ) authori zed d efendant CIU1 to 

c onstruct , but? as s hown in th e accompany :inr; /lffida vit , ma y subst~ntially 



i mpair future r ese rv at ions which h ave not yet b een sought . As 

( \ plaintif fs sta t ed in their brief to th~s Court fil ed Se pt emb er 23, 

1970 , in r espo nse to d e f en da nts ' appeal from th e Ju l y 20, 1970 o rder 

o f the Di s tri~t Court , th e Dist r ict Co t!rt h a d b een advised th at HUD 

h a d "\'/aited e x p ec t ant ly for the Authority to h ave th e sites approv ed 

by th e City Council 11 and cons idere d CH/1 ' s d e l ay "to b e quite a serious 
t \ '~ 

ma tter .'' In July of 1970 the r egiona l director of HUD indicated that 

d elay by the CHA in moving forwa r d on t he 1500 unit s r eserved to it 

might hind e r BUD's ability to hold CH!I ' s r eservati o n for t he f ami ly 

u nits and put into qu es tion CHA's ability to p ro v ide the uni t s at a 

l ater d a te . ( See p. lG, Bri e f for Pl aintiffs-Appellees ). I f th a t 

wa s tru e in July of 1970 , cl e arly it i s even more p oiPnant in February 

of 1971 . At th e same time , and at l east a s d isturbing an aspect of 

thi s d e l a y , the opportunity for defend an t s to obtai11 a d ditional and 

much - n eeded reservations from the fisc a l y ear 1971 alloc ?.. t ions by JIUD 

l1as b ee n lo s t ?..nd its ability to obt a in re s ervations from the 1972 

allocations 1nay alrea dy h a ve b ee n serious ly p re judice d . Further d e lay 

in u~i z ing existing reservations may h ave a subs t antia l i mpact upon 

the availabi lity of public housin g far b eyon d the 1500 units p resen tly 

unde r rese rvation. 

2. Th e p assage of time op erates not only to continue to d e prive 

pl a intiff s of their constitutiona l rights to live i n a publ i c h ousing 

. sy s t em fr ee from racial segreg a tion, but fu r tl1e r act s to i mpe de effort s 

to ob tain sit~s upon which n ew public hous ing may b e constructed. It 

i s re a dily app a rent tha t the longer this matter is d elay ed th e l ess 

· lik e lihood th e r e i s tha t those · s:l. tes which CH/1 h as previously ident i-

fied and l oca t e d as conforming to the· J uc'l gementoruer will r ema in as 
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ava ila bl e si t.cs . As t his Co ur t i s we ll a\vare , c ompl:i.~lnce with 

the Judgmen t Order r equires the l oca tion and i dentification o f 

n umero us si t es f or pub l i c h ous i ng . On ly t he p rovision o f public 

ho us i ng b y CHf . c an b eg in to redress th e cons t i t"utional wrongs to 

p l a intif fs . Th e c ont i nue d a v a i l abil i ty o f such sites i s i n serious 

qu es t;to n th e l o nge r t h i s ma tter c o n t i nu es to b e d e l aye d. 

De fe nda nt s ' co n tinue d ins i s t e nce upon de l ay may b e ground e d i n 

s e vera l f a ctors of which thi s Cou r t h as b een advised i n t he past . 

Whate ver th e r eason , the r e i s n o t a s ing l e showing by d e :rendants of 

any inj u ry , i rreparabl e o r. othe r wise , wh icl1 co ul d poss ibly occur to 

d e f enda nt s by r eas on of th e i ss uance of th is manda t e . I nd ee d , it i s 

pl a intif fs who a r e i njur e d in a very r ea l an d subs t antia l sense b y 

t h e c ontinued d e l a ys j_n t hi s acti o n . !I s t he c our t stated i n Tay l or 

v. Boar d o f Educa tion o f New Ro c h e ll e , 195 F . Snpp . 231 , 2 38 ( S . DoH . Y. 

1 961 ), aff ' d . 2 94 F . 2 d 366 ( 2 d Cir . 1 96 1), c er t . d en ., 3 GS U. S . 910 

( 19 62 ): 

"It i s i nc um b e nt u pon defend an t s to p rove th a t t he y 
wi ll b e i r rep a r a bly in j ur e d if th e s t ay i s no t granted 
... i n t hi s i ns t a nc e th is c o urt i s b eing a sked t o weigh 
t h e con s t i t u tion a l ri ght s of th e pl a inti ffs a gainst t he 
admin is tr a ti v e conv e ni e nc e of th e Bo <u: d o f Ed n cettion and 
to rul e i n favo r of t h e l att e r . Me r e l y t o s t a t e t he p ropo­
s i tion :L s t0 re j ect i t ." 

Se e a lso Copp e dge v . Fra nklin County Boa rd o f Education , 2 93 F.Supp . 

3 56 , 3G4 ( E oD. N. C.1 9G 8 ), aff 'd. 40 0: F . 2d 1177 ( 4 t h Cir .
1

1968 ) : 

" The d e fend a nt s ' c ondu c t in thi s c ase . . i s a 
r ef l e ctj 0 n of th e ma rke d c ommu n ity h os t i l i ty to deseg reg~­
tio n wh i ch b r ought about t h e initi a l re j ectio n by t his 
c ou r t and th e Court o f /1pp ea l s fOl~ tll e Fo ur th Circuit of 
d e fe nd a nt s ' fre edom of choice pl a~ . It i s n ow we ll sett l ed , 
h owever , th a t c omm unity ho s t i lity to d e segregettion , e ve n in 
th e f orm o f th e p r oba bility o r threat o f white pupiJ.s fleeing 
f r om dj_str j_cts j_n which Negroes s i g n ific?. n t l y o utnumber t h em , 
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do es n.ot · provide a leg a 1 defens e ~.gai n s t descgretation . 
The dourt specifically hold s that the du t y of affirmative 
action to comply with the l etter and spirit of the orde r s 
of thi s Court applies and will continue to apply i rrespec­
tive of th e filing o f any furth e r app ea ls, motions for a 
sta y , 6 r other proceedings, until such time as such Orders 
h ave b een· set aside by a c ourt of competent j urisdiction." 

.The vj_ewf, of the CHA h ave b een h eu:d and adjudicated in t·:·o 

courts . It is time to end the d e lay in the enforcemen t of proven 

constitutiona l rights and to b egin at last the process of remedy . 

The procedura l issues th at h a ve b ee n r aised by CIIJI h a ve b een thorouchly 

briefed by th e parties , examine d and resolved b y this Cou r t. It 

i s extr eme ly ques tionable whe ther th e kind o:f is s u e raised by th e 

d efendants will cn.u s e c ertiorari to be granted by the SupreHle Court . 

Such ~t" dubious speculation should not c ause the const itutional rights 

of the plaintiffs , estal)lish e d by the District Cou rt and r ecogn i ze d 

by thi s Court. to continu e to play a secondary role to p roce du ra l 

i ssues raised by th e d efende1.nts . Th e statement by th e court :i.n 

All en v . County School Bo;-,_rcl of Pri nee Edwar d County , 207 F. Supp . 319 , 

3 51 ( E. D. Va . 1 962 ) , in refu s :i. ng furt.h er d e lay b y ex tens ion, :i. s app lica-

ble in th e con text of thi s Co.se : 

''This is a suit in equ:i. ty instituted by th e infctn t 
plaint iffs requ esting this court to d ec lare and insure 
them , and all other similarly situtated , their cons titu 
tion a l rights ~ 'I'o furth er abstain j_s to fu :c ther de l ay -­
and fu rt h er d e lay in t l1e formal ~cu~ation of 1 , 700 childre n 
would crea te an irrepa r a ble loss . 11 

For all the for ego ing reasons, pl a intif fs res p ec tfully u rge this 

Court t o d eny dcfan dants ' motion to stay th e i ssuance of this Court ' s 

manda t e to th~ district court~ 

February 23, 1971 
A lexande J: Pol ikoff 
hlilton I Sh adur 
Char ~- ~ s Jl . ~~ark e 1 s 
Mern.l .l 1\ . J.' n::cd 
nero :.::~ rd \'.'cis !)erg: 

Re s p ec tfully submitte d 

Milton I. Shaam:· 
One of the !1 ttorneys fo r 
Pl aintiffs~/\ppe l lees 
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c/o Mj_l i:on I . . Shadur 
- ·2os· So'uth . LaSal l e Street 
Chica~o , Illinoi ~ 60 604 
263-3700 

. PROOF OF SEHVI CE 

Recei ved a copy o f th e for ego ing Memoranduw in Opposition to 

Defend~nts ' Motion for Stay of Ma11date Pending Petition for 

. Certiorari , thi s 23rd day o f Febru ary , 1971 . 

Mayer , Brown & Platt and 
Kathry n ~i. Kula, Atto rneys 
for · Defendants-Appel l ants 

By : 
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UNITED STATES COUHT OF APPEALS 

FOR T HE SEVENTH CIJ?~UI 'r 

No . 1 8 681 

DOROTHY GJ\UTREl \UX 1 et a l. 1 

• .. 

. · ' : .'' 

· .. . ·.· : . 

Pla i r t lffs -Appe l l ees 1 

v. 

T HE C HICAGO HOUSING llUTli01UTY 1 et a l . 1 

Defen d ant s-App e llants . 

On l\ppeal f rom t h e J udgme nt. of t h e Unite d States 
District Cou r t for t h e Nor t h e rn Dist.l:ict o f I l linois 

S TATE OF ILLINOIS ) 
) ss 

COUNTY OF C 0 0 K) 

. , .AFFI DII.VI 'r 

· · The u nde rsigne d 1 Al exander Pol ikoff 1 b e ing fir s t duly 

svwrn 1 o n o a i.-:.h s ays : ( . 

1 . He i s o ne o f the c ounse l fo r p l a i ntiffs-appe l l ees i n 

this_ ma tter . ·. -: . 

2 . · Affiant h a s been adv i sed by tll e Depar t me nt of Hous ing 

a nd Urban De ve l opme nt (" HUD " ) that t he reserv a t ion of 1500 units 

;. 
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· fo r non-elderly public hous ing a~located to the Chicago Housing 

Authority ( "CHA ") by HUD \"las alloc a t e d from reservations 

avail ab l e for fi sca l y ear 1 970 ( tha t i s , f or the y ear from 

July 1, 1 9 C9 t o J~ne 30, 1 970 ). 

3. Affiant h as b een advis e d by Mr . C. E. Humphrey , 

Executive Di rector of CHA , th at CHA h ad not applied to HUD for 

a r eserv a tion f or non-e l derly units allocab l e f rom fi sca l 

y ear 1971 r eservations . J-.1r . Humph rey said tha t the reason CHI\ 

h ad not so app li e d was t hat CHI\ h a d not y e t u sed its current 

.·· 1 500 unit r e$e rv a tion , and i.J1at BUD \-las unlik e.ly to grant CliA 

. a n ew r eserv a tion whe n a p reviou s r eservat i on rema ined unused . 

4. Affi ant h as b een advised by I-IUD that JJUD h as a l ready 

~ - allotted a ll non-e lder ly unit r eserv a tions f or fisca l y ear 

1 9 71 t o applicants there for , and that excess applications fo r 

such fi sca l y ear res e rvations arc curren tly b c i n9 assigned to 

~ fi scal y ear 1972 r eserv ation s . 

5. By r eason of the fo r e going , CIIA 1 s d e l a y i n ut i li z i ng 

t he exis ting 1 500 unit r eserv ation h as a l ready pre cluded CHJ\ 

from obta ining any of th e r eserv ations <:t llocab l c t .o fisc a l y ear 

1971 1 and may h a v e already p re judic e d CHA ' s ability t o obtain 

reservat~o11 s alloca b l e to fisc a l y ear 1 972. Any further d e l ay in 

u tili z ing the existing r eservation may increase such pre judice . 

Furth2r a ff i an t sayc th not . 
. .. 

Sub scribed and svwrn 
- t o befo re me thi s 
·day o f rebruary , 197~ 

Not. c:u:y Public 

Alexander Pol ikoff 
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