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IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE SEVENTH CIRCUIT 

No. 71-1073 

DOROTHY GAUTREAUX, et al., 

\ 

Plaintiffs-Appellants, 

v . 

GEORGE W. ROMNEY, 

Defendant-Appellee. 

On- Appeal from the Judgment of the United States 
District Court for the Northern District of Illinois 

BRIEF FOR THE APPELLANTS 

STATEMENT OF THE ISSUE PRESENTED 

Whether the District Court erred in dismissing the 

action under the f ollowing circumstances: 

(l} The ·Defendant, George Romney, Secretary o f 
the Department of Housing and Urban 
Development, knew that the Chicago Housin g 
Authority, a local public housing authority, 



-

--

was carrying on a de jure racially segregated 
public housing system_; __ 

(2) The Defendant nonetheless continued for many 
years to give formal agency approval to the 
racially discriminatory actions of the Chicago 
Housing Authority and to provide it with 
funds; and 

(3} By reason of such approvals and funds the 
segregationist aspects of the Chicago public 
housing system were continued and expanded. 

STATEMENT OF THE CASE 

This action against George Romney, Secretary of the 

· Department of Housing and Urban Development ("HUD"), was 

brought as a companion case to a separate action against 

the Chicago Housing Authority ( ''CHA") , a local public 

housing authority. Both actions charged that a deliberately 

racially segregated public housing system was being carried 

on in Chicago and sought equitable relief.* On the District 

Court's own motion this action was stayed pending disposition 

of the companion CHA case. The staying order said "the 

allegations of the Complaint here are virtually ide ntical 

with those presented by the Complaint in the companion case" 

and "the determination of those issues may render t h i s action 

moot or greatly facilitate discovery and trial of t he action." 

(A-3 2 .) 

*For a succinct statement of "the scheme under which public 
housing is provided in the United States generally ," see 
Knox Hill Tenant Council v. Washington, F. 2d (D.C. 
Cir. 1971), slip opinion pp.2-5. 
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On February 10, 1969 plaintif f s' motion f or summar y 

judgment against CHA was granted. The accompany i n g op ini on , 

296 F.Supp. 907, found that CHA was deliberately car ryin g 

on a racially segregated publ i c housing s ys t em b y , among 

other things, building public housing projects e x clus i v e l y 

in black areas of the City. The Court found t hat 99 - 1/ 2 % 

of CHA's more than 30,000 family housing uni ts we r e loca t e d 

in area s which were or soon would be substanti ally al l 

Negro. 296 F.Supp. at 910. It said that, 

"It is incredible that this dismal p rospect 
of an all Negro public housing sys t em . in 
all Negro areas came about wi thout t he 
persistent application of a d e liberat e 
policy to confine public housing t o a l l 
Negro or imme diately adjacent changing 
areas." 296 F.Supp. at 910. 

And it concluded that CHA's site-sele ction p ractice s a nd 

procedure s reflected "a deliberate policy to sep ara t e the r aces ." 

296 F.Supp. at 914. Relief against CHA was gran t e d b y a judgmen t 

order entere d on July 1, 1969. 304 F.S upp . 73 6 . 

Cross motions for summary judgment were the n f iled in 

thi s a c t i on. * The four count comp l ai n t asserted t hat HUD 's 

approvals and f unding o f CHA ' s discriminatory actions constituted 

a violation by HUD of t he Fifth Amendment's prohibition against 

r a c ial discrimination (Counts I and III) and of Ti tle VI of 

*HUD' s motion t o dismi ss wa s s upported by affidavits and was 
p r operly t r eat ed a s a motio n for summary j udgment under 
Fede r a l Rule 12(b ). 

-3-
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the 1964 Civil Rights Act, 42 USCA §2000d (C unts II and 
I 

IV). The affidavits and briefs filed in connection with 
\ 

the 

motions for summary judgment established two key facts: 

1. HUD was fully aware of CHA's discriminatory 
site location practices and indeed h ad sought 
unsuccessfully over a period of time to 
persuade CHA to abandon them. 

2. Notwithstanding such knowledge, HUD continued 
to approve CHA's discriminator i ly c hosen sites, 
to participate in the administration of the 
segregated public housing system in the myriad 
ways such participation is provided for in the 
National Housing Act, and to provide CHA with 
the money necessary to the carrying on and 
enlargement of the Chicago public housing system. 

HUD's awareness of CHA's discriminatory site location 

practices was evidenced in a number of ways: for example, by 

its rejection of a complaint that approval of CHA proposed 

sites would perpetuate a pattern of racial segrega tion on 

the ground that the Chicago political situation gave CHA no 

other (Rec. Item 33, Ex. B, Letter dated October 14, 

1965 of Public Housing Administration), by its efforts over 

many years "to persuade the Chicago Housing Authority to 

locate low rent housing projects in white neighborhoods" 

(Rec. Item 52, Ex. A, ,3, Affidavit of Wi lliam E . Bergeron), 

by its efforts to "block" CHA's "discriminatory actions " 

(Rec. Item 52, HUD's Brief, p.9), and by its decision to 

approve segregated housing rather than to risk no housing at 

all. (Id. pp .. l3-13A.) l:WD said it was faced with the "tough 

dilemma" of accepting CHA's sites, knowing "o f the City's 

-4-
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intention to resist desegregation, .. or, by rejecting them, 

depriving potential public housing tenants I . d of lmprove 
I 

shelter. (Ibid.) 

HUD's continued participation in and approval and funding 

of CHA's discriminatory site selection practices is equally 

clear and uncontradicted. Although HUD did not make the 

initial selection of sites, HUD set the site selection standards 

and crite ria with which CHA was required to comply, and had 

and exercised the power to approve or disapprove every site 

selected by CHA. Thus HUD's trial court briefs state: 

"In practical operation of the low-rent 
housing program, the existence of the prog ram is 
enti rely dependent upon continuing, year to year, 
Federal financial assistance." (Rec. Item 20, 
HUD's Memorandum, p.5.)* 

" ... HUD also requires Housing Authorities 
to execute and record De claratio ns of Trus t in 
favor of HUD and its Note or Bondholders on all 
project property, both real and personal, and on 
all income , rents, revenues , or other personalty 
held or used or derived from the projects." (Id. 
pp. 6-7.) 

"Upon failure to live up 
of the Federal law or certain 
Annual Contributions Contract 
Government reserves the right 
possession o f the proj e cts ." 

to the requireme nts 
provisions of the 
... t he Federa l 
to demand title or 
(Id. p.6 .) 

*A 1966 affidavit filed by HUD disclose s that since 1950 
HUD had spent nearly 350 million dollars in financi ng 
CHA projects . and that in 1965 HUD had paid 96 .67 % of the 
debt service on CHA projects. (Rec. Item 20, Affidavit 
of Marie C. McGuire, dated November 9, 1966 , 10 and 12 .) 

-5-
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"HUD, under the Annual Contributions Contract, 
requires certain approvals by it of some of t h e 
actions taken by the Housing Authorities. One of 
these approvals relates to the Chicago Housing 
Authority 's action which is the subject matter of 
this suit, i.e., site selection." (Id. p.7.) 

"Section 103, together with s ection 102, of 
Part Two of the Annual Contributions Contract, also 
recognizes the right of HUD to approve or to dis-
approve a site s e lected by the Housing Authority ." 
(Ibid.) 

HUD's Low-Rent Housing Manual establishe s 
detailed site sele ction standards and cr i teria. 
(Rec. Item 29, Attachment to HUD's Second Supp le-
mental Memorandum.) 

"HUD has approved the sites selected by the 
Chicago Housing Authority for the 1 965 projects, 
r eferred to in the Complaint in this suit as 'The 
Five Proposed Projects.' With respect to the sites 
for the 1966 projects, referred to i n the Comp laint 
as the 'Twe lve Proposed Projects,' HUD is negotiating 
with the Chicago Housing Authority the question o f 
approval of these sites." (Rec. Item 20, HUD's 
Memorandum, p.7.) 

"[T]he following sites included in the 1 96 6 
projects have been approved: [listing omitted ] 
Determination as to the remaining sites involved in 
the 1966 projects has not been made, and no approval 
has been given by HUD as to those remaining sites 
which are being held in abeyance." (Rec. Item 24, 
HUD's Supplemental Memorandum , p.2.) 

HUD 's "Annual Contribut ions Contrac t" with CHA (Par t o f 

Rec. Item 20) also shows the detailed ro le HUD plays in CHA's 

operations , including si te se l e ction . Virtually every c lause 

o f this contrac t conditions CHA activity on approval by HUD . * 

*Be fore such a contract is entered into with re'spect to any 
project HUD r equi r es that it tentatively approve a proposed 
site and d e termine that it mee ts HUD's site s e lection criteria . 
(Rec. Item 29, Attachment to HUD's Se cond Supplemental 
Memorandum, p.B.) 

-6-



\ 

Part One of the Contract is 22 single-spaced t ypewritten 

pages and deals with a variety of topics. Th ere are, in 

addition, numerous amendments. Part Two is a 56 page 

printed booklet (plus a 15 page index) containing ninety-

seven different sections, each dealing with a separate 

subject. A random sample of a dozen of the section headings 

follows: 

Sec. 

101 Efficiency and Economy in Development 

103 Acquisition of Project Sites 

106 Architectural and Engineering Services 

121 Fees for PHA Representatives at Project Sites 

206 Eligibility f or Admis sion 

208 Tenant Selection 

213 Repair, Maintenance, and Replacement 

306 Procurement 

307 Personnel 

309 Books of Account and Records 

404 Development Cost Budgets 

509 Rights of PHA to Terminate Contract 

These contractual provisions are supplemented by volumi nous 

regulations which HUD iss ues from time to time . There are, 

e .g., eight of regulations on Site Selection and Tentative 

Site Approval. (Rec. Item 29, Attachment to BUD ' s Second 

Supplementa l Memorandum. ) 

-7-



The cross motions for summary judgment were disposed of 

by orders entered on September 1 and October 21, 1970, which 

denied plaintiffs' motion, granted HUD's motion and d ismissed 

the action. 56.) The District Court's memorandum 

opinion , which accompanied the Septembe r l order, de termined 

t hat plaintiffs had standing to sue (A-37) and that the 

jurisdictional amount required under 28 U.S.C. §1331 was 

present. (A-38-39.) The Court said however that Count I 

failed "to state a claim over which this court has power to 

exerc i se jurisdiction or to grant relief " because Count I 

was rested solely on the Fifth Amendme nt and "the Fifth 

Amendme n t in the c ircumstances here alleged b y thi s sui t does 

not authorize suit against the defendant Se c re tary and the 

general federal question jurisdiction section does not confer 

authority for such suit. '' (A-43.) Count II was s a id to have 

fail ed to state a cl a i m upon which r e lie f could be granted. 

(A-49.) Finally, both Counts were said to be addi t ionally 

defective be c ause they foundered on t he rock of sovereign 

immunity. (A-50.) (Counts III and IV, identical to Counts 

I and II, r espectively , except th a t they did not allege purpose-

ful discrimination, we re dismissed as well for their failure 

to make that a l legation . A-36-37. ) 

The notice of a ppeal was filed o n October 29, 19 70 . (A-57.) 

-8-



SUMMARY OF ARGUMENT 

The complaint alleges, and the and briefs 
I 

filed below show without dispute: (1) the public housing 

system in Chicago was de jure raGially segregated; (2) HUD 

knew it; (3) HUD tried and failed to persuade CHA to end 

its segregation practices; and (4) possessing such know-

ledge and notwithstanding such fai l ure HUD continued, 

administratively and financially, to approve and participate 

in the carrying on and expansion of the segregated Chicago 

public housing system. 

These undisputed facts show a violation of the Fifth 

Amendment prohibition against racial discrimination by a 

federal agency over which the District Court h a s jurisdiction. 

They also show a violation of the prohibi tion of Title VI 

of the Civil Rights Act of 1964 against racial discrimination 

in any program or activity receiving federal f inancial 

assistance. Neither action is barred by the doctrine of 

sovereign immunity . 

ARGUMENT 

We will deal i n orde r with the t hree grounds f o r the 

Di strict Court ' s deci sion to di smi s s the action : d i smissal of 

Count I for lack of jurisdiction , o f Coun t II f or f ailure to 

state a claim upon which relief could be granted, and of both 

-9-



..... 

-

-

counts because of the doctrine of sovereign immunity.* 

I . 

COUNT I STATES A CLAIM OVER 
WHICH THE DISTRICT COURT HAS 
JURISDICTION UNDER 28 U.S .C. 

§1331. 

The District Court apparently dismissed Count I of the 

Complaint because it viewed that Count as alleging only 

a violation of the Fifth Amendment and not of" ... unauthorized 

or undelegated exercises of power under existent congressional 

statutes." (A-42.) Here is the Court's specific Count I 

holding: 

*The District Court also dismissed Counts III and IV because 
those Counts, otherwise identical to Counts I and II, failed 
to allege "intentiona l and deliberate " discrimination. (A-36.) 
This was error. See, e.g., Green v. Kennedy , 309 F.Supp. 
1127 (D.C.D.C. 1971), where the court said, "We have taken 
into account that what is involved in the case before us is 
the Federal Governme nt, and not the States, and that there is 
no allegation or evidence that it is t he purpose of the 
Federal statute or r e gulations to foster segregated schools . 
These considerations do not under cut the plaintiffs' claims 

[T]he lack of segregative purpose on the part of the 
Government does not avoid the cons titutional issue if the 
Government ac tion materially supports a program of school 
segregation." 309 F.Supp . at 1136; appeal dismissed, 398 U.S. 
956 (1970). See also, Southern Alameda Spanish Speaking 
Organization v . City of Union City, Cali fornia , 424 F . 2d 291, 
29 5 (9th Cir . 1970) .. 

However, since it is now established that t he discrimina-
tion in this . case was intentional and deliberate, albeit 
reluctant (as t o CHA see 296 F.Supp. at 914; as to HUD see, 
e.g., Rec. Item 52, BUD's Brief, pp .l3-13A), we content 
ourselves in this brief with this mention of the separate error 
in dismissing Counts III and IV. 

-10-
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"The court holds that the Fifth Amendment 
in the circumstances here alleged by this 
suit does not authorize suit against the 
defendant Secretary and the general 
federal question jurisdiction section does 
not confer authority for such suit. There-
fore, Count I fails to state a claim over 
which this court has power to exercise 
jurisdiction or to grant relief and the 
same is dismissed." (A-43.) 

This holding is erroneous for two reasons: (A) The 

Constitution and 28 U.S.C. §1331 do authorize actions based 

solely on violations of the Constitution; and (B) In any event 

an unauthorized (i.e., unconstitutional) exerci se of power 

under the National Housing Act is necessarily involved in the 

allegations of Count I. 

A. The District Court has Jurisdiction over a Claim Based 
Solely on a Violation of the Fifth Amendment . 

The District Court's holding as to Count I is refuted 

by the unambiguous language of the Constitution itself, the 

federal judiciary acts and decisions of the Supreme Court . 

The Constitution creates three independent sources of federal 

jurisdiction: constitution, laws, and treaties . It says 

that the power of the federal judiciary extends to all cases 

"arising under this Constitution, the laws of the United 

States and treaties II U.S. Cons t. Art. III, §2 (emphasis 

supplied) . That power is vested in a Supreme Court and 

congress i onally established inferior courts. U.S. Const. 

Art. III, §1. 

-11-
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Since at least 1801 the judiciary acts ave vested 
I • jurisdiction in the federal trial courts in \ he same trl-

partite terms. The Judiciary Act of 1801 provided that, 

"[T]he said circuit courts respectively 
shall have cognizance ... of all cases 

law or equity arising under the 
consti tution and laws of the United 
States and treaties made, or which shall 
be made, under their authority ... " 
2 Stat. 92 (1801) (emphasis added). 

' This pattern has been carried forward in every subsequent 

Judiciary Act: Judiciary Act of 1875, 18 Stat. 470; Judiciary 

Act of 1888, 24 Stat. 552; Judiciary Act of 1911, 36 Stat. 

1091; Judiciary Act of 1948, 62 Stat. 930; and the current 

Judiciary Act of 1958, 72 Stat. 415, 28 U.S.C. §1331. The 

current provision is: 

"The District courts shal l have original 
jurisdiction of all civil actions 
wherein the matter in controversy exceeds 
the sum or value of $10,000 exclusive of 
interest and costs, and aris e s under the 
Constitution, laws , or treaties of the 
United States." 28 U.S.C. §133l(a). 

There have been only minor language change s in over a 

century and a half, one of which was to substitute "or" for 

"and" between "laws" and "treaties. " This change made it 

even plainer that "arises under the Constitution" is a separate 

and independent source of jurisdic tion from "laws" and 

"treaties." 

At least· as early as 1822 the United States Supreme 

Court recognized that federal jurisdiction could be rested on 

-12-
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the Constitution alone (as distinc t from legislation passed 

under the authority of the Constitution). In Cohens v. 

Virginia, 19 U.S. (6 Wheat) 89, 100, (1822), Chief Justice 

Marshall said: 

"A case in law or equity ... may truly be 
said to arise under the constitution or 
a law of the United States, whenever its 
correct decision depends on the construction 
of either. 

The jurisdiction of the court , then , 
being extended by the letter of the 
constitution to all cases arising under 
it, or under the laws of the United States , 
it follows that those who would withdraw any 
case of this description from that juris-
diction, must s ustain the exemption they 
claim on the spirit and true meaning of the 
constitution, which spirit and true meaning 
must be so apparent as to overrule the words 
which its framers have employed" (emphasis 
supplied ) . 

In Bell v. Hood, 327 U.S. 678 (1946 )1 an action was 

dismissed by the district court because federa l jurisdiction 

was rested solely on the Fourth and Fifth Amendments. The 

action had been brought under the Judiciary Act of 1911 , 36 

' Stat. 1091, which gave original jurisdiction to dis trict 

courts over "all suits of a civil nature, ... where the matter 

in contr oversy ... arises under the Constitution or laws of 

the United States or trea ties .. . " Affirming the trial court 

the Court of Appeals said : "It will be noticed that Congress 

has e nacted no law under the a uthority of the consti tutional 

provision relied on by plaintiffs as the jurisdictional basis 

150 F .2d 96, 100 (9th Cir. 1945). Reversing, the Supreme 
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Court said: 

II [W]here the complaint is so drawn as 
to seek r e covery di rectly under the 
Constitution or laws of the United States, 
the fede ral court , but for two possible 
e x c eptions later noted Iimmateriality or 
frivolousness of the Constitutional 
claim], must entertain the c ase ." 327 U.S. 
at 681-82 (emphasis supplied). 

As the District Court here recognized (A-40), Bolling v. 

Sharpe , 347 u.s. 497 (1953), is a more recent illustration 

of an exerci se of jurisdiction based solely on the Fifth 

Amendment. The District Court distinguished Bolling bec ause 

of "the unique status of the Dis trict of Columbia . " (A-41.) 

Why that fact should make a difference unde r the Fifth 

Amendment or under §1331 was no t explained. Certainly there 

is nothing in the Bolling opinion to support the view that 

the Court had jurisdiction to end raci al ' discrimination by 

federal officials only because their authority was confined 

to the Di s trict of Columbia. (Although a jurisdictional 

question was not raised in Boll ing as ·it was in Bell, lack of 

subject matter jurisdiction is o f course fatal to a court's 

consideration of any c ase and may be raised by the court sua 

sponte. ) 

Cohens , Bell and Bolling , as we l l as the p lain language 

of 28 U.S .C. §1 331 , support jurisdiction ove r Coun t I . We 

have found no authori ties to suppor t t he District Court 's 

contrary view. 
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B. The District Court Clearly has Jurisdict1on Over a 
Fifth Amendment Claim Based on Defendant's 
Unconstitutional Performance of Statutory Duties. 

I 
Even under the trial court's jurisdictional view, which 

requires an allegation of •unauthorized or undelegated 

exercises . of power under existent Congre ssional statutes" 

(A-42) as a basis for federal court jurisdiction, dismissal 

of Count I was erroneous. Although plai ntiffs are asserting 

Fifth Amendment rights, the nature of their complaint against 

the defendant is that he has misapplied or exceed e d his 

statutory authority, 42 U.S.C. §1401 et seq., in violation 

of those rights. So i n Bolling Court could have focused 

on the statut ory authority under which the de fendant school 

board members were (unconstitutionally ) acting. Fede r al 
) 

offici a ls almost always purport to act pursuant to statut ory 

authority. Whe n in such a case they act unconstitutional ly, 

"unauthorized or undelegated exercises of power u nder e xi stent 

Congressional statute s" are involve d. Congr ess rarely 

authori ze s or delegate s the power to act un consti t utiona l ly , 

and whe n it does the constitutiona lity of the statut e (not t he 

c ase here o r in Bolling ) is the i ssue . 

I t i s t here f o re cle ar t hat the Di strict Court ' s dismis sal 

o f Count I was e rroneous both beca u se of the plain l anguage 

of t he Constitution a nd of 28 U.S.C. §13 31 , and b e c ause the 

District Court's own "premise for jurisdiction" (A-42) wa s in 

any event sat isfied. 
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II. 

COUNT II STATES A CLAIM OF 
VIOLATION OF TITLE 42 U.S.C. 
§2000d UPON RELIEF CAN 
BE GRANTED. 

Count II of the Complaint alleges a violation of Title 

VI of the Civil Rights Act of 1964, 42 U.S.C. §2000d, and 

rests jurisdiction on 28 U.S.C. §§1331 and 1343(4). The 

Dist:rict Cour t said that the "only issue" as to Count II was, 

''did the continued approval and funding 
of a discriminatory housing program 
make the de fendant a joint participant 
in the violations which CHA has been 
found to have commi tted;" (A-44.) 

The Court answered that it did not, and therefore dismissed 

Count II • . Both the Court's characteri zation of the issue and 

its are 

Title VI of the Civil Rights Act of 196 4 , 42 U.S.C. 

provides: 

"No person in the United State s shall, 
on the ground of race , color, or national 
origin, be excluded from 
in , be denied the benefits o f , or be sub-
j ected to discrim1nation under any 
program or activity rec eiving Federal 
financial assistance." 

Since CHA ' s publi c housing sys tem was a program "receiving 

Federal financial assistanc e ," and in that program CHA 

discriminated against the plaintiffs on the basis of race, there 

can be no doubt that Section 2000d was violated. There is no 

dispute that HUD , knowing of the discrimination , nonetheless 

continued to approve CHA 's racially discriminatory activities 
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\ 
and fund its program . In nearly identical factual circum-

stances a complaint against HUD was sustained in Hicks v. 

Weaver, 302 F.Supp. 619 La. 1969); appeal dismissed , 

Dec ember 17, 1969 , o n motion o f HUD. In Hicks the court 

s aid: 

"Likewi s e , through its Secretary Weaver, 
HUD has violated the pla inti ff s' rights 
under 42 U.S . C. 2000d . As noted above, 
HUD was not only aware of the situation 
in Bogalusa but it effectively directed 
and controlled eac h and every step in 
the program. Nothing . could be done 
without its approval . HUD thus sanctioned 
t he violation of plainti ffs' rights and 
was an active participant since it could 
h ave halted the discrimination at any step 
i n the program. Consequently , its own 
discriminatory conduct in respect 
is v i olative o f 42 U.S.C. §2000d." 302 
F.Supp. at 623 (emphasis supplied). 

Hicks is indistinguisr{able in pri·nciple from this case. 

A recent de cision of the Third Circuit Court of Appeals 

confirms the view that HUD's approval a nd funding of CHA's 

discriminatory program violated Section . In Shannon v. 

HUD, F . 2d {3rd Cir. 1970) , HUD had approved a rent 

supplement program of a local publ i c agency, the Philadelphis 

Redevelopment Authority , to be utilized in a so-called "22l(d) (3)" 

mortgage insurance project . The Court said that, from a 

social standpoint , the project was the func t ional equivalent 

of public housing: 

"IF] rom a social standpoi nt a 221 (d) ( 3) 
project with. 10 0 percent rent supplement 
o ccupancy is the functional equivalent of 
a low rent public housing project." Slip 
opinion p . l7 . 
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The Court also said that no site selection distinctions 

between low rent public housing and 22l(d) (3) rent supplement 

housing had been developed , and that the latter program 

"would seem to have the same potential for perpetuating 

racial segregation as the low rent public housing program 

has had. See Gautrea ux v. Chicago Housing Authority, 296 

F.Supp. 907 (N.D. Ill. 1969); Hicks v. vveaver, supra ." Slip 

opinion p.l8. 

In Shannon, as here, it was alleged that the local 

agency selected and .HUD approved housing sites which "will 

have the effect of increasing the already high concentration 

o f low income black residents [in the areas chosen]." Slip 

opinion p.2. There, as in Count II here , jurisdiction was 
J 

laid u nd e r 28 U.S.C.A. §§1331 and 1343. Ibid. There, as 

here, HUD's site selection approval and funding were claimed 

to violate Title VI of the 1964 Civil Rights Act, 42 U.S.C.A. 

§2000d. Id, at p ,lO. 

The Court of Appeals so h e ld, and said tha t under the 

Civil Rights Act o f 196 4 t he Secre tary of HUD was d i rected " t o 

look at the effec t s o f local p l anning action a nd to pre ve nt 

di s c rimina t ion i n h ousing r esulting from s uch action. " I d . 

at p . l l. I t ad ded: 

"Possib l y before 1 9 64 the admi n istrators 
of . the federa l hous ing programs coul d, by 
concentrating on land use contr o l s, building 
code enf orcement, and phys ical conditions 
of buildings, remain blind to the ve ry real 
effect that racial concentration has had in 
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the development of urban blight. Today 
such color blindness is impermissible. 
Increase or maintenance of r a cial 
concentration is prima facie likely to 
lead to u rban blight and is thus prima 
facie at variance with the national housing 
polJ_cy." Slip opinion p. 2 0. 

In Shannon HUD approved the program of the Philadelphia 

Redevelopment Authority without considering the factor of 

racial concentration. Slip opinion pp. 18,20. Here , knowing 

. the racial concentration effects o f past and proposed CHA 

programs, HUD deliberately approved and funded a program which 

not only increased racial but continued and 

expanded a housing system which was de jure segregated. If 

mere failure to consider racial concentration in approving 

local agency site selection viol a tes §2000d, as Shannon holds , 

there can be no doubt that HUD conduc.t here does so . 

The District Court's contrary conclusion in thi s case was 

that, "The court be l ieves that plaintiffs have misconceived 

the reme dial claim which should be taken and Count II o f the 

amended complaint is dismissed for failure to state a cla i m for 

which r el ief can be granted ." (A-49.) The reason for this 

conclusion is somewhat unclear; apparently it is based on the 

absence of an agency r e lationship between CHA and HUD . CHA 

was not HUD's agent, the Di stric t Court said, and its acts were 

not HUD ' s a cts . "Fund ing and approval [by HUD ] have not so 

reached into the operations o f CHA as to make its f unctions 

federal governmental functions." (A -48.) The Court also no ted 
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that CHA and HUD are "separate governmental entities.'' (Ibid.) 

The District Court's conclusion is contrary to Shannon 

and Hicks. It is also contrary to the obvious intent of 

which no doubt intended Title VI of the Civil Rights 

Act to apply to federally financed or assisted programs 

administered by or through state and local governmental 

bodies. For example, Senator Humphrey's answer to a question 

about Titl e VI showed clearly that the ti tle was intended to 

apply where discrimination was carried on by a State or other 

local political subdivision: 

"Some Senators have expressed the fear t hat 
in its original form title VI would authorize 
cutting off o f all Federal funds going to a 
State for a particular program even though onl y 
one part of the State were guilty of racial 
discrimina tion in tha t program. And some 
Senators have the title would 
authori ze canceling a ll Federal assistance to 
a State if it were d iscriminating in any of 
the federally assisted programs in that State. 

" ITJ hese i nterpre t ations of tit l e VI 
are inaccurate ... IA]ny termination o f 
Federal assistance wi ll be re s tricted to the 
particular political subdivision which is 
violating non-dis crimination regu l ations 
estab l ished under title VI." (Congressional 
Record, June 4 , 1 9 6 4 , pp . 12 2 8 8-89, [emphasis 
added] . ) 

The courts have s o held. See , e.g . , Bossier Parish School 

Board v. Lemon , 37a F .2d 847 (5 th Cir. , 1967). 

Another aspect of the Dis trict Court's focus on the 

asserted absence of an age ncy r elationship between HUD and 

CHA is its discussion of Burton v. Wi lmington Park ing Authority, 
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365 u.s. 715 (1961). In Burton a state agency leasing space 

to a private party was held jointly responsible with the 

private lessee for racial discrimination because the agency's 

relationship to the lessee made the agency a "joint 

participant" in the discrimination. The District Court here 

sought to distinguish Burton on the ground that two sovereignties 

are involved in this case whereas in Burton the par ties were 

a state agency and a private lessee. (A-48.) 

Count II does not allege a respondeat superior theory of 

liability.* Rather, it asserts that BUD's own conduct constitute s 

*Even i f there were some requirement that · the discriminatory 
conduct o f CHA be somehow attributab le to HUD, whe ther on a 
"joint participa tion'' theory or otherwise , the Di s trict 
Court's attempt to distinguish thi s case from Burton for 
the two sovereignties reason would be inappropriate. On 
constitutional grounds Simkins v . Moses Cone Memorial Hospital, 

323 F.2d 959 (4th Cir. 1963) 1 heTd the "separate but equal" 
provisions of the Hill-Burton Act violative of both the Fifth 
and Fourteenth Ame ndment. The fact that f ederal assistance 
was administered in some r espects th rough state agencies 
provided no ground for avoiding the prohibitions of the Fifth 
Amendment. The Court said that the "language and holding [of 
Burton] i s not to be limi t ed to cases involving l eases of 
publ i c property." 323 F .2d at 968-69 . 

Nor would it be particularly nove l, as the District Court 
apparently thought , to a ttr ibute the a c ts of .a loca l agency to 
a federal agency. In Schetter v. Housing Authority of the City 
of Erie , 132 F.Supp. 1 49 (W.D. Pa. 1955) 1 the court held that 
the United States could be li ab l e under the Federal Tort 
Claims Act f o r the negligence of the Erie Hous ing Authority 
because of the extensive control of the Public Housing 
Administra tion over Erie. The court said: 

"I am compelled to find that Erie was an 
instrumentali ty of the United States , 
an·d that the United States is a proper 
defendant to the instant proceedings." 
132 F.Supp. at 152. 

-21-



a violation of §2000d. 
/' That section is vio l ated, as Hick s 

I 
v. Weave r held, when HUD knowingly parti cipa t es , t hrough 

\ 
supervision and funding, in a di s crimina tory p rogram. HUD 

is not to be held liab le for CHA's discriminat ion, a s a 

principal may b e held liable for the acts of hi s a ge nt, by 

a mere showing of the relationship and without any 

participation in the agent's acts. HUD is liable f or its 

own a c t s of knowing supervision and funding o f a d i scrimina --
tory program. Thus, the Distric t Cour t ' s stateme n t , "Funding 

and app roval have not so reached into the operations of 

CHA as to make its functions f e de r a l gov ernment fun c tions" 

(A-48), misses t he point. HUD's funding , and HUD 's approval 

of CHA 's discrimina tory program, with knowl edge t hat t h e 

program was d i scr i minatory , cons t i t u t e a c ts of HUD which 

violate §2 000d . 

In Green v . Ke nnedy , 30 9 F.Supp 11 27 (D.C. D.C. 197 0), a 

pre limi nary i nj unc ti o n was granted which b a r r e d t he Se c retary 

of the Treasury and the Commi s s i oner o f Internal Re venue from 

granting t ax exempt status to priv a t e schools in Mississippi 

un l e ss they fi rs t determined tha t the schools we re not 

raci a lly s e gregated . Th e complai nt alleged that the t a x 

benefits viol ated § 20 00d. By contras t wi th the vi ew o f the 

Distri ct Court in this case c oncerning "agenc y " , the Gree n . 

de fendants conceded that tax bene f i t s shou ld b e den i ed if "state 

action" wer e i nvolved i n t h e ope r ati o n o f s e g regated s choo ls. 
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The only issue was whether tax exemption could constitutionally 
I 

be extended to segregated private schools not otherwise I 
unconstitutional because of state involvement. The Court , 

holding that it could not be, said: 

"The inadequacy, from a constitutional point 
of view, with the statute as applied by 
the Internal Revenue Service , lies in the 
assumption by the Service tha t the ultimate 
constitutional issue is whether constitutional 
guarantees have bee n violated because the 
establishment and maintenance of segregated 
private schools has been aided by state 
involvement and support, independent o f any 
support from federal tax benefits ... " 
309 F.Supp. at 1137. 

How ironic that the issue which the Serv ice conceded is the one 

that stopped the District Court here. Clearly , as the Service 

conceded, if §2000d is violated by aiding private discrimin a tion, 

(the holding of Green v. Kennedyf, a fortiori it is violated 

by aiding state, (e.g. , CHA), discrimina tion. And if such 

indirect aid as granting a tax benefit constitutes i mpermissible 

involvement in a discriminatory arrangement, the extensive and 

detailed involvement of HUD in CHA's operations "qua l ifies" 

as impermissible. 

* * * 

The facts showing HUD's involvement in the illegal 

discrimination of a local housing authority are at l east as 

compelling as in Hicks, supra, where HUD chose not to appeal. 

Congress unquestionably intended the prohibitions of §2 000d 
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to apply to discrimination by state and local agencies. 

Hicks, Shannon and Green, as well as the clear intent of 

§2000d, all show that the opinion below erred in its 

discussion of §200 0d, and that HUD's conduct in this case 

was a violation of that Section . The of Count II 

of the comp l aint was therefore erroneous. 

III. 

THE ACTION IS NOT BARRED BY 
THE DOCTRINE OF SOVEREIGN 
IMMUNITY. 

Lastly , the District Court said that the action was 

barred by the doctrine of sovereign immunity . The Court 
\ 

quoted Dug an v . Rank, 372 u.s. 60 9 (1963), to the effec t 

that a suit is agains t the sovereign if the ef f ect of the 

judgment would be to r es train the government from ac ting or 

to comp e l it to act . (A-51.) It stated that a decree i n 

favor of plaintiffs here would be " op e rative agai nst the 

de f endant in his offici al c apacity" (A- 52), and concluded , 

"Thi s court doe s no t have juris d i c tion to 
d irect a n d contro l the pol i c ies o f t he 
United States and the government must be 
permitt e d to c a r ry out i ts f un ctions 
unhamper ed by judicial i n tervention. " 
(A- 52 - 5 3.} 

It is of c ourse inappropriate t o di smi s s a n a ction b e cause 

of speculation as to the relie f which mi ght be gran ted . 

Moreover, declaratory as well as inj unctive relief was sought . 
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See,Powell v. McCorma ck, 395 u.s. 486, 499 (1969). But 
i 

accepting a r guendo the trial court's sta tement that "the 
I 

relie f sought would not be effected by merely orde ring the 

cessation of conduct " (A-52 ), the sove reign immunity doctrine 

does not a pply in this case for two separate reasons , both 

of which req uire revers a l: \ . 

(A) The government has by statute consented to be 

sued. 
..__ 

(B) This case falls within an acknowle dged e xc e ption 
I 

to the sovereign immunity doctrine. 

r 
A. The Government has by Statute Consent e d to be Sued . 

Jurisdiction over this act i on is s e curely rested upon 

the " sovere ign's" consent. That i s found in 4 2 

u. s.c. §l404(a), which provides : 

"The United States Housing Aut hority. may 
s ue and be sued only with r espect to i t s 
functions under this chapter [Chapter 8 
(Low-Rent Housing) , Title 2] and sections 
1 501=1505 of this title . " 

This a ction is based upon the claim that, in the admini s -

trati on o f the government 's low-rent housing p rogram , the 

defendant has excrtised hi s powers in a manner which v iolates 

plaintiffs ' onstitutional rights . The defendant has 

acknowledged that his a c t i ons and authori t y are derived from 

Chap t e r 8 o f Title 42. (Re c. Item 20 , HUD's Me morandum , p.2.) 

Chapter 8 contains the express Declaration of Policy regarding 

low-rent housing (§1401) , defines t erms such as eligibi lity 
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(§1402), establishes the United States Housing Authority 

(§1403) i empowers the Secretary of HUD to exerci s e the 

functi ns of the Authority (Id.) , and generally, throughout 

its numerous other provisions, sets out the duties and 

guidelines for the Housing Authority . Within the provisions 

of Chapter 8 are the powers of funding and approval of sites 

for low-rent public housing, and it is the exercise of those 

powers in particular which £orm the basis o f this action. 

Section 1404 (a ) therefore constitutes a consent to an action 

such as this and a waiver of whatever protective mantle 

sovereign immunity might have otherwise afforded. 

I n FHA v . Burr , 309 U.S . 242 , 245 (1 940), the Supreme 

Court , referring to a similar provision in the Nationa l 

Housing Act of 1934 , stated: ) 

waivers by Congres s of governme ntal 
i mmunity in case of such fed e ral instru-
mentalities should b e l ibera lly const r ued . 
This policy is in line with the current 
d isfavor of the doctrine of governmental 
immunity from suit ." 

In Sigona v. Slusser , 124 F.Supp. 327 , 329 (D.Conn. 1954), 

the Cour t cite d Burr and a ckn owl e d ged that " un der Section 1 40 4 (a ) 

o f Title 42 U. S .C.A., t he Public Housing Admin i stration may 

sue and be sued with respect to i s funct ion under Chapter 8 

which includes t he deve l opment and administrati o n o f a low 

rent housing p r oj e ct." See also Seven Oaks v. FHA , 171 

9 47 , 948 (4th Cir . 1948 ). 
) 

Consent t o suit i s also f o und in Section 10 of the 
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Administrative Procedure Act , 5 u.s.c. § 702, which provides: 

11 A person suffe ring legal wrong because of 
agency action, or adversely affected or 
a ggrieved by agency action within the 
meaning of a relevant statute, is entitled 
to judicial reviev1 thereof." 

It is generally held that this section "implies a comprehensive 

waiver of sovereign i mmunity in all actions otherwise 

sus t ainable against federal officers or agencies. " Powelton 

Civic Home Owners Ass ' n v. Department of Housing and Urb an 

Development , 284 F.Supp. 809, 834 (E .D . Pa . 1968 ) . 

It is true that some courts have on occasion denied that 

Section 10 of the A.P.A. constitutes a waiver of immunity as 

to those actions fall ing within its scope.* However, 

although the Supreme Court has not specifically ruled on the 

question , it seems to have assumed in Rusk v . Cart, 369 u.s. 
367 (1962 ) , t hat Section 10 is a grant of jurisdiction and a 

waiver of immunity . In jurisdiction in an action for 

declaratory and i njunctive r e lief was rested on Section lQ. 

The Court said (369 U.S. at 379-80) it would not hold "that 

the broadly remedial provisions o f the Administrative Procedure 

Act are unavailable to review administrative decisions ... in 

the absence of clear and convincing evidence that Congress so 

intended." Abbott Laboratories v. Gardner, 387 U.S. 136 (1 967), 

is in accord. 

*See the cases colle cted and analyzed in Hearing before the 
Subcommittee on Administrative Practi c e and Procedure of the 
Senate Committee on the Judiciary , June 3, 1970, p . 88 
(hereinafter ci ted , !I Hearing " ) . 
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The weight of authority and the better reasoned and more 

recent cases also support Powelton's reading of Section 10 . 

In Scanwell Laboratories, Inc. v. Shaffer, 424 F.2d 859, 874, 

(D.C. Cir. 1970), the Court said: 

"It seems axiomatic to us that one must 
imply, from a statement by the Congres s 
that judicial r e view of agency acti on will 
be granted, an intention on the part of 
Congress to waive the right of sovereign 
immunity; any other construction would 
make the review provisions illusory ." 

Kletshka v. Driver, 411 F . 2d 436, 445 (2d Cir. 1969), held that 

the A.P.A. grants jurisdiction to federal courts to provide 

relief with respect to alleged viol a tions of law by federal 

agencies and "constitutes a waiver of sovereign ±mmunity 

concerning those claims which come within its scope." 
) 

Similarly, in Estrada v. Aherns, 296 F.2d 690, 698 (5th Cir. 

1961), brought solely under Section 10, the Court examined 

the relationship between sovereign i mmunity and the A.P.A. and 

said: 

"The practice of bringing suits against 
an individual of f icial to r estrain or 
revi ew governmenta l act i on reflects the 
historical doctrine of s overeign i mmunity . 
In days now l ong gone by , relief c ould 
be obtained only by a showing that the 
official sued had acted on invalid 
authoriz ation or outside his authorization 
and therefore could not be deemed to have 
acted for the government . .. See Larson 
v. Domestic & Foreign Commerce Corp . , 
19 49, 337 U. S . 682 , 69 S . Ct . 1457, 93 
L.Ed. 1628; . 

" •.. The doctrine is wearing thin. Re c e nt 
years have witne s sed a great expansion of 
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the individual's rights to seek redres s 
against the government f or wrongs 
committed by it. See Davis, Administra -
tive Law Treatise §25.01-.03 (195 8) ; Hart 
& Weschsler, The Federal Courts a nd The 
Federal Sys t em 1161-63 (1952); Note 68 
Harv . L . Rev . 506 (1955). Probably t he two 
most important federal statute s waiving 
governmental immunity are the Federal 
Tort Claims Act of 1946 [28 U.S.C.A. 
§2674] and the statute involved in thi s 
case, the Administrative Procedure Act, 

· also passed in 1946. By providing 
judicial review in an action brought 
by 'any person adversely affected or 
aggrieved by any age ncy action' Congres s 
permitted suits which under establishe d 
tests would certainly be barre d as suits 
against the governme nt. Cf ., Larson 
s upra, 337 U.S . at 693-695 . The Act 
thereby makes a clear waiver of s ove reign 
immunity in actions to wh ich it app l ies. " 
(emphasis supplied . 

Also supporting this view of Section 10 are Shannon, 
'-

supra; -Citizens Committee for the Hudson Valley v. Volpe, 425 

F.2d 97 (2d Cir . 1970 ) ; Coleman v. United States, 363 F.2d 

190 (9th Cir. 1966) , a dhered to on rehear ing, 379 F .2d 555 

(1967); Cappadora v. Celebrezze, 356 F . 2d 1 (2d Cir . 1966); 

Mulry v. Drive r, 366 F.2d 544 (9th Cir. 1966); Brennan v. Udall, 

379 F.2d 803 (lOth Cir. 1967); and Ad ams v. Wi tmer , 271 F.2d 

2 9 ( 9 th C i r . 1 9 5 8 ) . 

Thus i t is clea r on t wo s e parate grounds that the "sovereign" 

has consented t o be sue d in an acti on such a s this o ne and that 

t he doc t r i ne o f sove reign i mmun i ty i s the refore no bar to the 

suit. 

- 29-



..... 

-

B. This Case Falls Within an Ac knowl edged Exception 
to the Sovereign Immunity Doctrine . 

In addition to the government ' s consent, which is itself 

fully dispositive of t he sovereign immunity issue, this 

c ase falls within a well-recognized exc eption to the sovereign 

immunity doctrine. 

That exception is t hat a private party may secure judicial 

redress against government officials for conduct in violation 

o f constitutional or statutory provisions. As the Attorney 

General ' s Committee on Administrative Procedure observed: 

the Government enjoys sovereign 
immunity from suit, its officers do not 
share in that immunity. They are answerable 
for wrongs committed even in the course of 
their of fi cial work ." Administrative 
Procedure in Government Agencie s, S . Doc . No. 
8, 77thCongr:- , lstSess ., 80- 82 (1941). 

A formulation of this exception to sovereign immunity is found 

in Larson v. Domestic & Foreign Commerce Corp . , 337 U. S . 682, 

701-02 (1949) : 

" ... the action of an officer of the s overe i gn 
... c an be regarded as so as to 
permit a suit for relief aga inst the 
o fficer as an indiv i dual only if it is not 
within the officer 's statutory powers or, if 
within those powers , onl y if the p owers , or 
the ir exercise in the particul a r c ase , are-
constitutionallv void . " (Emphasis added .) 

This exception is so wel l- recognized that the Government 

has been crit i cized for even arguing the contrary . In Toilet 

Goods Ass ' n v. Gardner, 360 F .2d 67 7, 683 n . 6 (2d Cir. 1966), 

aff'd 387 u.s. 15 8 (1967), Judge Friendly said : 
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"IThe Government makes] the surprising 
contention that an action for a declara-
tion that federal regulatory officers 
have acted in excess of their authority 
constitutes an unconsented suit against 
the United States. IL]aw officers 
of the Government ought not to take up 
the time of b u sy judges or of opposing 
parties by advancing an argument so 
plainly foreclos e d by Supreme Court 
decisions." · 

Moreover, the former Assistant Attorney General who was assigned 

to express the views of the Department of Justice on a 

legisla tive proposal to modify the sovereign immunity doctrine 

said, 

"IT]here is no doubt that a court today 
may look into unauthorized or uncon-
stitutional agency action ... " Letter 
from William P. Ruckelshaus, Assistant 
Attorney General to Hon . Edward 
Kennedy, Hearings, p . 256 -57. 

Since the complaint here clearly alleges that the 

defendant exercised his powers in a manner which was "constitu-

tionally void," the acknowledged exc eption to the sovereign 

immunity doctrine is clearly applicable. (Cases which explicitly 

utilize this exception against the S€cretary of HUD and other 

federal defendants are discussed in the next following subsection 

of this brief.) For this separate r eason the sovereign 

immunity doctrine is no bar to this suit . 

C. The District Court ' s Contrary Vi ew is Erroneous . 

The District Court seems t o have been l ed astray becaus e 

of its view that the relief sought would require "affirmative" 
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action (i. e ., some sort of mandatory action) by a federal 

official . Thus, the court said that "the cri t ical consideration 
I 

is not the identity of the parties ... but rather t he result 

o f the judgment" (A-50), stated that it was without jurisdiction 

to compe l the defendant Secretary to a ct in a particular 

manner "in discharging the my riad functions and programs 

entrusted to him by Congress ," (A-52), and quoted Dugan .v . 

Rank, 372 U.S. 609, 620 (1963) to the effect that "the general 

rule is that a suit is agains t the sovereign if the judgment 

sought would interfere with the p ubl i c admi nistration 

or if the effect of the judgment would be to restrain the 

Government from acting, or to compel it to act." (A-51.) 

The trial court's reliance on such a "general rule " was 

misplaced. As Professor Kenneth Culp Davis, a leading 

authority doctrine o f sovereign immunity, states: 

"This so-calle d general rule [of Dugan] never 
has .be e n the general rul e and i s not likely 
to become the gene r a l rule. Judgments of · 
courts h ave often ... interfered with the 
public administration, and have o ften 
r e strained the government from a c ting or 
compelled it t o a ct, and j udgments of courts 
will surely continue to do those things in 
the futur e ." Davis, Administrative Law 
Treatise , § 27. 01 (1965 Pocket Part , at 149) . 

Examples of such "interference" with public administration are 

numerous, parti c ularly in actions where , as here, violations 

of cons t itutional rights are al leged . have been 

upheld against the exercise of t he Secr etary of State's discretion 

in the issuance of passports, Kent v. Dulles , 357 U.S. 116 (1958) ; 
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against regulations issued by the Commissioner of Food and 

Drugs, Abbott Laboratories v. Gardner, 387 U.S. 136 (1967); 

and against the Postmaster General's decision to bar cert ain 

matters from the mails, Manual Ente r pri s es v . Day, 370 U.S. 

478 (1962 ). In Vitarelli v. Seaton, 35 9 U.S. 535 (19 59), 

the Supreme Court ordered the gove rnment to reinstate an 

employee; in Greene v. McElroy , 360 U. S. 474 (1959), to restor e 

a r evoked security c learance ; and in Schne ide r v. Smi t h, 390 

u.s. 17 (1968), to approve an application for a me rchant 

mariner's document. 

These Supreme Court decisions have bee n followed in a 

number of lower court cases. See, e.g., Norwalk CORE v. 

Norwalk Redevelopment Agency , 395 P.2d 920 (2d Ci r . 1968); 

Hi-cks v. · Weaver, 302 F.Supp. 619 (E. D. La. 1969) ; Western 

Addition Community Organization v . We a v e r , 294 F . Supp . 433 

(N.D. Cal. 1968); Powelton Civic Homeowne rs Ass 'n v. HUD, 284 

F.Supp . 809 (E.D. 1968); Hobson v . Hans en, 269 F.Supp. 

401 (D .C. 1967), appeal di smisse d 393 U.S . 801 (1968); and 

Annie Jay v . United States Department of Agri cul t u re , 

308 F.Supp . 100 (N.D. Tex . 1969) . 

In Sha nnon, sup ra, the Court t hought s o li t tle o f the 

sovereign immunity de f ense that it merely noted the defense was 

rais ed (slip op i nion p . 3) and d i d not discuss i t f urther. 

The case was -remanded "for the entry of an i nj un c tive o r de r 

prohibiting further steps in the f inalization o f mortgage 
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insurance or other federal financial assistance to the 

project until such time as HUD makes a determination in 

substantive and procedural conformance with t h is opinio n 

Shannon , slip opinion p .24. See also, Environmental Defense 

Fund v. Hardin, 428 F.2d 1093 (D.C. Cir. 1971); Carter v. 

Seamore, 411 F.2d 767 (5th Cir. 1969); Crowther v. Seaborg, 

II 

312 F.Supp. 1205 (D.C. Colo. 1970); Gree n v. Kenne dy 309 F . Supp . 

427 (D.C.D.C. 1970); Dermott Speci a l School Distri ct v . Gardne r, 

278 F.Supp. 687 (E.D. Ark. 1968); and Lee County School 
' 

Distri ct No, 1 v. Gardne r; 263 F.Supp. 40 1 (D.S.C. 1967). 

In Crowthe r the Court summe d up a great dea l of sovereign 

immunity discussion succinctly by stating two exc eptions to 

the "general rule" of DUgan v. Rank: 

''A suit is not barred by sovereign immunity 
if (1) it alleges t h at the actions of the 
officers challe n ged are b eyond their 
statutory authority , or (2) it alleges 
that although acting within the scope of 
that authority, the p owers exercised, or 
the manner i n which they are exercised , are 
constitutionally void." 312 F.Supp. at 1219. 

In the.se and other cases in which plaintiffs have sought 

equi tab l e relief against unconstitutional acts of fede ral 

offi cials, the doctrine of sovereign i mmun i ty has been n o bar. 

The trial cour t's assert ion that'' . .. the government 

must be p e rmitte d to c a rry out its functi ons unhampered by 

judici al intervention" (A-53) is t hus contrary t o the history 
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of judicial r e view of the acts of gove rnme nt offici als.* 

The only two cases cited by the District Cour t on t h i s p o i nt , 

Minne sota v. Hitchcock and Dugan v. · Rank, e ach involve d 

disputed property rights. This is an are a in wh i c h s peci al 

policy rea sons and the availability of an alternate r e medy 

in the Court of Claims buttress the applic a tion o f the 

sovereign immunity doctrine, although Knox Hi l l s eems t o 

undermi ne the sovereign immunity doctrine even in t hi s 

limite d a rea. See Knox Hill slip opinion, pp . 11-1 4. 

The opinion below referred to thi s q uotation from 

Louisiana v. Unite d State s, 380 U. S . 14 5 , 1 5 4 (19 64 ) 

"We b e ar in mind that the cour t has no t 
mere l y the power but the duty t o r ender 
a decr ee whi ch will so far a s po s s ib l e 
eliminate the discriminatory ef fects o f 
the past as well as bar like d i s c rimi natio n 
in the future." 

*"Many of the gre a t constitutional decisions thr oughout our 
history have stopped the gove rnme nt in its t rac k s and 
have inte rfered in public admini s tration. 

When Pres ide nt TrUman seized most of t he s t eel mi ll s 
in orde r to a vert a strike t hat h e believed would jeopardize 
nati onal defense , and t he stee l c ompanies chal lenged the 
President ' s a ction in a s uit against the Secretary of 
Commerce for declaratory j udgment and i njunc t ion , the question 
was surely whether the c ourts would stop the government in 
its tracks . The Sup r eme Court in the Youngstown case held 
t hat the seizure was beyond the constitutiona l power of the 
President , affirmi ng a decree against the Secretar y . The 
Court s a i d nothing about stopping the government i n i ts 
t racks or about i nterfering in p ubl i c administration . " 
Davis, Sovereign Immunity Mu s t Go, reprin ted i n Hear i ngs , 
pp. 219-20. 
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But t he reference by t he lowe r c ourt was to assert that the 

p rinc iple of Louisiana "does not give free license to the 

c o urt to determine and encompass issues not existent in the 

comp l aint." (A-52 .) Thi s a ttacks a straw man created by 

t he cour t i t self . Plaint iffs have not sought a "free license" 

f o r court, nor h as the c ourt been asked to "control the 

policies of the United Stat es" as the court ' s opinion implies. 

(A- 53 .) It is unpers u as i ve to suggest that an equitable remedy 

i mp l ementing the policie s o f 42 U.S . C. §2000d and fashioned 

i n a responsible manner by a federal court would be a "free 

l i c ense " over issues not before the court or would encompass 

"control" o f the policies o f the United States. Viewing this 

notion from a somewhat different perspective , Professor Davis 

h as asked: 

"C a n a decree which carries out the 
s o vereign ' s established constitutional 
law , statutory l aw or common l aw ever 
operate against the sovereign's 
paramount interest in preferring a 
rule of law of force? ... The dominant 
interest of the sovereign is in seeing 
t hat j ustice is done . . . . " Davis, Sovereign 
I mmunity Must Go , repri nted in Hearings, 
p p. 216-17. 

Quite apart from the preceding considera tions, to b ase 

jurisdiction on whether or not "affirmative" re lief may be 

granted is neither a viable standard nor consistent with prior 

case law . Was it not "affirmative" action where the effect of 

the court o rder in Aptheker v . Secretary of State , 378 U. S . 500 

(1 964) was t o requ ire the Se cretar y of State t o issue a passport? 
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Was the Secre tary of I-IUD being "restrained" or was he being 

"compelled'' by the order in Powelton, supra, to the effect 

that the Secretary could disb u rse no further fund s for a 

particular project until the Secretary had afforde d certa in 

procedura l opportunities to plaintiffs? Was the Coast 

Guard Commandant "compe lle d" or "restrained" by the decision 

in Schneider v . Smith, 390 U.S. 17 (lg68), directi ng the 

Commandant to approve a license ? Such metaphys ica l que s t i ons 

can be asked in nearly every case involv ing equitable re lief . 

It would be a strange ru l e that was b a sed on the outcome o f 

such s emantic enigmas, 

Similar conceptual mysteries occ a sionally appear in the 

c ases under the l abel o f 11 interference" with governmen ta l 

functions. Courts are under standably r e luctant to impose thei r 

judgments upon administrati ve agencies and federal offici al s 

and therefore occasionally state tha t they d e c l ine to " i n terfere" 

with governmental functions . Thus, the trial cour t s a i d , "the 

governme nt must be permitted to carry out its f un ction s 

u nhamp ered by judicial intervention ." (A-53.) 

In n umerous ins tances, from r eapporti o nment t o school 

s e g regation , courts h a v e i mposed t heir judgments upo n gove rnment a l 

agenc ies . The que s tion i s not whether jurisdiction li e s but 

what f orm o f relie f may b e appropriate . In Powell v . McCormack, 

395 U.S. 486 (1969), involving the expul s ion of a membe r o f 

t he House of Representatives, respondents argued that the federal 
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courts were without jurisdiction. The Court said (395 U.S . 

at 511) : 

'',., there is a s ignifi cant difference 
between determining whe t her a federal 
court has 'j urisdiction of the subject 
matter' and determining whe ther a cause 
over which a court has subject matter 
jurisdiction is 'justiciable . '" 

After finding federal jurisdiction based on Section 1331 (the 

c ase "ar,ising under the Constitution," 395 u.s. at 511-13) , 

the Court sai d that any remaining b ar to reviewability would 

only arise from "the allocation of powers between the two 

branches of the Federal Government . " 395 U. S. at 513 . As 

to that ,issue (which the Court characterized as "confrontation" 

and which the trial court here referred to as "judicial 

intervention''), t.he Court declared : 

"Our system of government requires t hat 
federal courts on occasion interpret the 
Constitution in a manner at variance with 
the construction given the documen t by 
ano ther branch. The conflict t hat 
such a n adjudication may cause c annot 
justify the courts ' avoiding their 
constitutional responsibility ." 395 
U.S. at 532. 

In Hobson v. Hansen, 269 F.Supp. 401, 517 (D.C . 1967), 

the court said: 

"It is regrettable, of course , that in 
d e ciding this case this court must act in 
an area so alien to its expertise. It 
would be far better indeed for these great 
soci a l and political problems to b e resolved• 
in · the political arena by other branches 
of government. But thes e are social and 
poli tical problems whi ch seem at times to 
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d e f y such reso l ution . I n such situations , 
under our system, the judiciary must bear 
a hand and accept its responsibility to 
a ssist in the solution where constitutional 
rights hang in the balance . So it was in 
Brown v . Board of Education , Bolling v . 
Sharpe , and Baker v. Carr. So it is in 
t he South where federal courts are making 
b rave at t empts to implement the mandate of 
Brown. So i t is here . " (Emphasis added.) 

In Shannon the pro ject had been built and occupied by 

t he time of t he decision . None t he l ess the Court said: 

"The comp l etion of the project and the creation 
o f intervening rights of third parties does 
i ndeed present a serious problem o f equitable 
r emedies . It does not , however, make the case 
moot in the Article III sense . Relief can 
be given i n some form. For example, the 
court could order that the project mortgage 
no t be guaranteed under §22l(d) (3 ) and that 
i t be sold to a private profit-making owner . 
I t could order that the project continue in 
non- profit ownership as a §22l(d ) (3) project, 
but that t he rent supplement tenants be 
gradually phased out and replaced with market 
r ental tenants." Slip opinion pp. 23-2 4. 

Ul timate of the appropriate remedy was left to the 

t rial court. 

It thus appears t hat t he trial court may have confused 

the question of jurisdiction with the problem of fashioning 

an appropri ate remedy if plaintiffs prevail on the merits. 

The eventual issue of remedy in this case may not be free from 

difficulty, but that issu cannot be resolved by denying 

jurisdiction. 
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* * * 

The foregoing discussion shows that this case falls 

within a well-recognized exception to the sove r eign 

immunity doctrine, quite apart from the sovereign ' s c onsent 

to jurisdiction. But a few lines about the doctrine itself 

may be appropriate. 

This case illustrates the pitfalls involved in that 

tangled doctrine. Typical is the question whether a suit 

is or is not brought against the "sovereign." Thus the 

trial court here felt compelled to insist that the desired 

relief made the suit one against defendant in his "official 

capac;i.ty" (as d;i.stinct from his "personal" c apacity, however 

those terms may be defined). But when could a suit against 

a federal official, seeking relief from the unconstitutional 

exercise of that official ' s powers, not be an action brought 

against him in his "otficial c apacity"? 

As Professor Louis Jaffe has observed in his Sovereign 

Immunity , 77 Harv.L.Rev. l, 35 (1963): 

''. . . as long ago as Osborn [O sborn v. The 
Bank of the United States, 22 U. S. 73s;-
6 L.Ed . 204 (1824)] Marshall taught that 
there were many suits for which consent 
was unnecessary though the Government or 
the states was deeply interested. Reference 
to 'reality' assumes a narrowly logical 
concept of what is ' really' a suit against 
the United States which such Justices such 
as Marshall , Bradley, Miller and Frankfurter 
have never accepted as established either 
by customary law or by the requirements of 
policy . Surely there is no obvious canon 
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o f c ommon sense wh i c h te l ls us t ha t to 
orde r an of f icer to per f o r m hi s s t a tutory 
duty to pate n t land e i ther i s o r is no t 
a suit against the Un i t e d S t ates . It 
wou ld , no doub t, be taken under our 
l ingui stic u sage a s a s u it agai nst the 
Gove r nmen t . But the Government is not 
the Un i t ed States. I ndeed, i t has been 
foun d i mpossib l e t o establish a strict 
linguis tic form which '.vou ld tell us when 
a s u1t against an officer 1s really a 
s ui t against the Uni t ed States . " (emphasis 
added .) 

Sovere ign i mmuni ty i s judge - made d o c t rine . There is no 

provision in the Cons ti tution estab l ishing it . There is no 

Act of Congress requiring it . The Supreme Court has said, 

" ITJhe immuni ty e n joyed by t h e United 
States a s a territorial s overeign is a 
legal doctr ine which has not bee n favored 
by t he test of time. It h as increasingly 
been found to be in c onf l ict with the 
g r owing subjection of governmental action 
t o t he moral judgment." National City Bank 
v . Republ i c of China , 348 U. S. 356 , 359 
(19 55 ). 

To s ay t he least, t h e courts have not been consistent 

in app l ying the doc t rine . "As a mat ter of l o gic , i t is not 

easy to r e conc i l e all o f Iour c ases o n s overeign immunity] " 

La nd v . Dollar , 330 U. S. 7 31 , 73 8 (1 94 7) . 

Responsible commentators uniformly characterize sovereign 

immunity as a doctrine of little value which is erratically 

applied and constitutes a trap for t1e unwary. (See e.g., the 

statements of Messrs. Jerre S. Williams, Ashley Sellers, Roger 

c . Cramton, Dan M. Byrd , J r., a nd Kenneth Culp Davis and the 

Append i c e s i n He arings , pp . 6 , 1 3, 45, 55 , 61 and 76 ; 3 Davies , 
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Administrative Law Treatise, ch . 27 (19 58) ; and Jaffe 

Sovereign Immunity , 77 Harv.L.Rev . 1 (1963) .) 

Profess or Davis' summary i s apt: 

"The strongest support for sovereign 
immunity is provided by that four-horse 
te am so often encountered - historical 
accident, habit, a natural tendency to 
favor the fami l iar , and inertia . Nothing 
else supports sovereign immunity , despite 
the many recitations in judicial opinions 
that a court cannot 's top the government 
in its tracks' or interfere in public 
administration." Davis, Sovereign Irruuuni ty 
11ust Go , Hearings , p.202 . 

* * * 

For the foregoing reasons the doctrine of sovereign 

i mmunity has no application to this action. It was error 

to dismiss the action on that ground. 

CONCLUSION 

The decision of the District Court should be reversed 

and the cause remanded with instruc tions to enter a declaratory 

judgment in favor of the plaintiffs as to al l f our counts of 

the complaint , and to determine and grant such additional 

relie f as is appropriate . 

Respectfully submitted, 

Alexander Polikoff 
Milton I . Shadur 
Charles R. Markels 
Me rrill A. Freed 
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March 8, 1971 

Alexander Polikoff 
109 N. Dearborn Street 
Chicago, Illinois 60602 
64h-5 570 

Bern ard Weisberg 
Ce c i l C. But ler 
Stuart R. Cohn 

/ 

By : // , / 

One of the Attorneys for 
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IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE SEVENTH CI RCUIT 

No. 71 - 1073 

DOROTHY GAUTREAUX, et al., 

Plaintiffs-Appe llants, 

v. 

GEORGE W. ROMNEY , 

Defendants-Appe llees. 

On Appeal from the Judgment of the United States 
District Court for the Northern District of Illinois 

8-9 -6 6 

* * * 
ll-9 -66 

ll-9-66 

* * * 

APPENDIX 

Re l evant Docket Entries 

- Filed Complaint 

- Filed Amendment to Complaint 

- Enter Order to Amend Complaint and Serve a 
Summons on New Defendant 

12-20-66 - Filed Motion of Defendant to Dismiss 

* * * 
1-3-67 

* * * 

Filed Memorandum and Aff i davits in Support of 
Defendant's Mot ion to Dismiss 



-

4-24-67 

* * * 
5-9-67 

* * * 
6-8-67 

* * * 
6-19 -67 

* * * 

- Filed Defendant ' s Second Suppleme ntal Memorandum 
in Support of Motion to Dismiss 

- Filed Brief of Plaintiffs in Opposition to 
Motion of Defendant to Dismiss 

- Filed Defendant's Reply Memorandum and Exhibits 

- All Proceedings herein are Stayed and Cause is 
Continued Generally 1 etc. - DRAFT - Austin , J. 

10-31-69 - Filed Plaintiffs' Motion for Summary Judgment and 
Brief in Support Thereof 

* * * 
12- 4-69 

* * * 
12-9-69 

12-9-69 

12-9-69 

12-9-69 

l-8-70 

l-8-70 

- Filed Motion of Amici Curiae for Leave to File 
Brief in Support of Plaintiffs' Motion for 
Summary Judgment 

-Filed Brief of Urban Law Institute 1 etc. et al., 
Amici Curiae in Support of Plaintiffs' gotion 
for Summary Judgment 

- Filed Brief of Metropolitan Housing and Planning 
Counsel Amicus Curiae in support of Plaintiffs' 
Motion for Summary Judgment 

- Filed Brief of Lawyers Committee for Civil Rights, 
etc. Amici Curiae in Support of Plaintiffs' Motion 
for Summary Judgment 

- Motions of Lawyers Cornrnittee for Civil Rights et. 
al. for leave to file Briefs as Amici Curiae Granted 

- Filed Defendant's Answer in Support of Motion to 
Dismiss and in Opposition to Motion for Summary 
Judgment 

- Enter Order on Mot ion of Defendant for Leave to 
File Instanter , without by Plaintiffs, 
Defendant ' s Answer in Support of his Pending Motion 
to Dismiss and in Opposition to Plaintiffs Motion 
for Summary Judgment and Supporting Exhibits 
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* * * 
1-26-70 - Filed Index pertinent to portions of Exhibit "H" 

t o defendants answer to motion for summary judgment 

1 -26 - 70 - Enter order on motion of defendant for leave to 
file instanter an index to pertinent portions of 
Exhibit "H" to defendants answer to motion for 
summary judgment and additional pages to that 
exhibit 

* * * 
3-6- 7 0 - Filed Motion of League of Women Voters of Illinois 

to j oin as Amicus Curiae 

* * * 
3-13-70 - Filed Motion of Leadership Council for Metropolitan 

Open Conmmni ties to join as Ami cus Curiae 

* * * 
3--13- 70 .... Filed Motion of Urb an Affairs Con:uni ttee for leave 

to file brief 

* * * 
3-13- 7 0 

3-13-70 

* * * 
4-30-70 

Filed Plaintiffs Reply Brief in support of Motion 
f o r Sun:unary Judgment 

Filed Brief of Urban Affairs Committee as amicus 
curiae in support of the constitutional rights 
asserted by plaintiffs 

Filed Affidavit of Don Morrow in support of defendants 
motion 

4-30-70 Filed Reply of defendant to amicus Curaie Brief 
filed by Urban Con:unittce, Chicago Bar Association 

5-5-70 - Filed Plaintiffs brief responding to reply of 
Defendant to Brief 

* * * 
6-12-70 - Fi led affidavit of Don Morrow in further support of 

motion to dismiss and/or for summary judgment 
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* * * 
9-1- 7 0 - Fi led memorandum 

9- l -7 0 - Pursuant to t h e Court ' s memo fi l ed this day 
defendant ' s motion to dismiss is sustained and 
t he c omplaint is dismissed 

10-21-70 - For the reasons given i n the Court ' s memo dated 
September 1, 1970 thi s action is dismissed 

10- 29- 70 - Fi l ed Notice o f Appeal by Plaintiffs 

* * * 
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IN rrHE UNITED STATES DISTRICT COUTIT 
FOR l'HE 

NORTHERN DISTRICT OF ILLINOIS 
EASTERP DIVISION 

DOROTHY GAUTREAUX, ODELL JONES, f(c·uc..
1
,=,:.; ) 

DOREATHA R. CRENCJUI.i:J, EVA JOHNS-ON, 
J AMES RODGERS and ROBERT M. FAIRFAX, ) 

r:tu•t ·r r, Vi f 1 fll,.., •. \1 r.: otH i h. 1.) \ 
trnitod States Dist:::ict C<Ji.!Xt 

) CIVIL ACTION 

v . 

Plaintiffs, ) 
) 
) 
) 

THE HOUSING ASSISrrANCE 
A Corpora te of the Department ) 
of H.; using and Urb an Developmen t, ) 

. Defendant. 

COMPLP.INT 

COUN'r I 

) 
) 

NO.{.{ C /f/tt_ , 

1. Jurisdiction of thi s Court is invol<ed pur· uant 

to Title 28, U.S.C. §1331. Thi s is an action in equity 

seekin8 declaratory reli ef under Title 28J U.S.C. §§2201 

and 2202 and an injunction. The rights sought to be secured 

in this action are rights guaranteed by the due process 

clause of the Flfth Amendment to the Cons titution of the 

United States. The matter n controversy exceeds , exclusive 

of interest and costs, the va lue of $10 ,000. -
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2. Th is i s a proceeding for a declaration that 

the defendant has assi s ted in t he carrying on and continues 

to assist in the c a rrying on of a racially dis cr imina tory 

public housing system within the City of Chicago, Illinois, 

fo r a permanent injunction enjoining the defendant from 

continuing to a ssist in the carrying on of the racially 

discrimlnatory aspect s- of such public housing sys tem in 
\ 

the futu re , and for other a ppropria t e r e lief. 

3. Plaintiffs are all Negro c itize n s of the 

United Sta tes who presently reside in the City of Chicag o, 

Illinoi s , and are tena nts in "regular f amily 11 public hous i ng 

project s ( i.e., projects for persons othe r tha n tre elderly) --
opera t e d by the Chicag o Housing Au t hority ( th e "Autho r ity''), 

or ha ve filed, on forms provided for by the Authority, writte n 

applications for and are e l igible to be housed in, and ha ve 

a right in accordance with Authority Rul es to b e hous e d in, 

such projects. 

4. Plaint if f s b r ing thi s act ion purB uant to 

Rule 2 3 o f the Federal Rules of Civil Procedure on their 

behalf and on behalf o f all other Negro tenan ts and 

appl i c a nt s similarly s ituated . The member· of t he class on 

whose b ehalf:this suit is brought are so nume rous that 
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joinder of all members is impracticable . . There are questions 

of l aw and fact· involved common to the class , the claims of 

the plaintiffs as representative parties are typical of the 

claims of the class, and the as representative 

parties will fairly and adequately protect the interests of 

the class. The prosecution of separate actions by individual 

members of the class would create a risk of (A) inconsistent /--- -----..__ 
' or vary ng adjudications vz ith respect to individual members 

of the class wh ch would establish incompatible standa rds 

o f conduct for the defendants, and (B ) adjudications with 

r espect to individual members of the class which would, 

as a practical matter , be dispositi e of the intere sts 

th e other members not parties to the adjudications or sub-

stantially impair or impede their ability to protect their 

interests . Defendant has ac t ed , in all re pects stated 

h erein, on grounds generally appli cabl e to the class , 

thereby making appropriate final declaratory and injunc tive 

relief with r e spect to the class as a whole. 

5. Defendant, the Housing Ass istance Adm ini ::; tra ti on, 

is a c orpora t e age n cy and instrume nta l ity of t he Un i ted 

States and is· a cons tituent a gency of the De pa r tme nt o f th e 

Executive Branch of the Government of the United States 
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known as the Department of Housing and Urban Development . 

Defendant was formerly knO\•m as the Publ c Housing Admin is tra tion. 

6 . The Authority is a municipal corporation, or-

ganized and under the laws of the State of Illinois, 

with its principal office located in the City of Chicago, 

Illinois. The public housing facilities in the City of Chicago 

are under the juri sdiction, management and control of the 
\ 

Authority. Under the laws of the State of Illinois, the 

Authority has the power and the duty to engage in low-rent 

housing projects, which activity is declared by such laws to 

be a governmental function essential to the public interest. 

7. Und e r the laws of the State of Illinois the 

Authority has the power and the duty to select and acquire 

r eal property as sites for regular family public housing projects 

i n the City of Chicago, but such sites, when selected by the 

Authority, may not be acquired by it until the Authority has 

advised the City Counc 1 of the City of Chicago (the "City 

Council 11
) ot tiJ8 descript:i on of the sites proposed to be acquired 

and the City Councjl has approved the acqu si tion thereof by 

the Authority. The statute of the State of Illinois· 

requires approval by the Ci ty Council (Ill. Rev. Stats., 

Ch. 67 1/2, §9 ) was enacted and became effective in 1949. 
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8 . During the period from 1950 to the present, 

the applicants for and tenants of regular family public 

housing projects of the. Authority have been predominantly 

Negro. At present, approximately 93% of the applicants for 

regular family public housing projects whose names appear 

on the Authority ' s waiting list therefor are Negro, and approx i-

mately 90% of the tenants in such projects are Ne g ro . 
------

9 . With respect to residence the City of Chicago is, 

and continuously since 1950 h a s been, highly segregated along 

racial lines. At the t ime o f the filing of this Complaint, 

Negroe s numbering approximately 1,000,000 persons constituted 

over 25% of the total population of Chicago. At such time 

over 85% of all Negroes l iving in Chicago resided in neighbor-

hoods the racial composition of which was all Negro or sub -

stantia lly all Negro (hereinafter "Negro neighborhoods")." 

Duri.ng the entire period from 1950 to the present, over. 75% 

o f all Negroes living in Chicago resided in Negro neighborh oods. 

Such Negro ne i ghborhoods we r e and are p re dominantly l a rge 

and contig uous , a nd no t smal l and s c attered , a rrJ t he y c on -

s titute c ompact, s e g r ega t ed areas of Negro residence t he 

bulk of whi c h i s l<nOiv n as the Ne g r o Ghet to. 
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· 10. Such large scale residential segre8ation of 

Negroes within the Negro Ghetto in Chic ago has· had and will 

continue to h ave highly detrimental effects upon Negrc·es 

living therein 1 including the following: 

. (a) Physical isolation from and lack of social contact 

with the larger predominantly white community 

within which the Negr0 Ghetto is located generate, 

------... among Negro residents thereof, feelings of 

' infer ority as to their status in the community 

t hat affect. their hearts and minds in a way 

unlikely ever to be undone. The separation of 

t he races is usually interpreted as denoting -- t he inferiority of the Negro group , and the 

s ense of inferiority thus imparted to residents 

o f the Negro Ghetto detrimental ly affects their 

motivation and their ability to become u sefu l 

members of the society at large, and has a 

tendency to retard their educational , social and 

political development. Such feelings of 

inferiority and other detrimental effects 

hcive been and are produced by the Negr o Ghetto 

in Chic ago . 
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(b ) isolation from and lack of soc i al 

c ontact with the larger p redominantly white 

community which the Negro Ghetto is 

l ocated results, and has resulted in Chi cago , 

in a p ervasive life pattern of pathology 

marked by ignorance, fear, racial misunderstanding, 

broken homes, illegitimacy , delinquency, drug 

addicti-on; <hatred and violence, all of i'>'hich 
',"' 

crippl es and great numbers of persons 

liv na within the Negro Ghetto. 

( c ) Segregation in education invariably occurs where 

Negroes are residentially segregated and such 

educ ational segregation has occurred in Chicago 

and has followed the geographic pattern of the 

re sidential segregation h ere inabove referred to. 

At the t ime of the f ilin of this Complaint 

approximately 90% of the Negroes attending 

elementary schools and approximately 70% of 

the Negroes attending high sc11ools in Chicago 

attended segregated N9gro schools --i.e. , 

schools which were all or substantially 

all Negro . Such educat i onal segregation is 

harmful to children attending such schools, 
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genera tes feelings of i nferiori ty as to 

t hei r status in th e community that affects 

t hei r hearts 'and minds in a way unlikely 

ever t o be u ndone , r esults in inferior education 

fo r such children, and det rimentally affects 

their motivations and their abi l ity to 

b ecome useful adult members of th e so c iety at 
.,'-....._ 

l arge. ......_ 

( d ) As is stated in Executive Order No. 11063 

of th e President of t he United Sta tes, 

"discr iminatory policies and practices 

r esul t in segregated patterns of housi ng 

and n ecessarily produce o ther f. rms of dis -

c rimina tion and segregat ion which deprive 

many Ameri cans of equal opportunity in the 

e xerci se of their inalienable r ights to life, 

l iber ty and the pursuit of happiness." The Negro 

Ghetto in Chicago is o ne such segregated pattern, 

has produced and continues nm·J to produce 

such other forrns of di:::cr·imina tion and 

segregation and has caused and continues now t o 

ca u se such deprivation of opportun ity to the 

r esidents thereof . 
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1 1 . Since 1950 and priof to April 7, 1965 , 

numerous sites were selected by the Authority , approved by 

the City Council, and acquired by the J\uthori ty · for the purpos_; 

o f erecting regular family public housing pro j ects thereon. 

Fo l lowing such acquisition the Authority erected regular family 

public housing projects on such sites c0nsisting o f hundreds 

o f dwelling units and housing thousands of and the 

Authority presently maintains and operates the same. 

12 . Substantially all o f said numerous site 

se l ected for regular family pub l ic housing pr0jects by the 

Authority and approved by the City Council since 1950 and 

prior to Apr i l 7 , 1965, were in neighborhoods which were at 

tl"w t ime of such selection , and are nov1, Negro neighborhood s , 

and were and are within the areas known as th e Negro ffi1etto . 

' 1 3·. Prior to Apri l 7, 1965, the Authority selecte d 

and on or shortly prior to April 7, 1965, the City Council 

approved sites for the following descrjb2d proposed n ew 

reguJar family public housing projects: 

1. Proj e ct 2 12, Washtenaw & 12th Place , . 
201 dwelljng unjts . 

2 . Project.2-27, and Wood Av e nues, 
1 05 dwelling units. 

3. Pro j ect 2-28 , Six Scattered 
241 dwelling units . 
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4 . Project 2-32 , 43rd and Pl"inceton, 
444 dwelling units. 

I n addition, prior to April 7, 1965 the Authority selected 

Project Pershing Road and Cotta[;e Grove Avenue , for 

expansion, involving the construc tion of 606 additional 

dwelling units at or adjacent to t he site of such pro j ect . 

Said proposed projects and the propose d expansion of 

Project 2-33 are here inafter collectively to as the 
" 

"Fi ve Proposed Projects. " Each of t he sites for the Five 

Propo"ed Pro j ects is in a ne ighborhood which was at the time 

of selection and is now a Negro neighborhood, and was and is 

within the areas knO'\·m as the Negro Ghetto. 

14 . The Five Proposed Projects are large scale 

public housing pro j ects designed and intended to provide in the 

aggregate approximately 1, 600 new dwelling unjts for the 

hous ing of t housands of public housing tenants as foll ows : 

2 - 15 story buildings 1 .. 13 story building 
l - 14 story building - 10 story building 
4 - 8 story buildings 22 - 3 story build ings 
5 - 7 story buildings l - 2 story building 

Construction of the Five PrO})OSed Projects has not yet begun . 

15. In 1966 the Authority and submitted 

to the City Council for approval twelve additional sites for 

twelve proposed additional regular family public housing 
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. 
projects , designed and intended to provide in the aggregate 

approximately 1 , 300 dwelling units for the housing of 

t housands of public housing tenants. Eleven of the sites 

fo r said twelve proposed projects (hereinafter col l ectively 

re ferred t o as the ''Tv,relve Proposed Proje cts " ) are located 

i n the 'ltlood l avm , OakvJOod, LaHndale and East Garfield Park 

areas of Ch icago, a nd t he t we l fth site is l ocated at ll8th 

Street and Wood Avenue . On or about J uly 11, 1966 , the City 

Council approved ll of sites. Each of the sites for 

the TvJelve Proposed Projects i s i n a neighbor hood Hhich vJas 

at the time of selection and is now a Negro neighborhood , 

and was and is with i n t he areas known as the Negro Gh e tto. 

16 . Since 1950 substantial l y all of the s ites 

selected by t he Authority f or regular family public housing 

pro j ects h ave been in Negro ne i ghborhoods and within the 

areas kno-vm as the Negro Ghetto because the Authority bas 

deliberately chose n sites fo r s uch projects which would avoid 

the placement of Negro familie s in h1 ite neighborhoo ds . 

After 1949 the Authority sold and did not build regular 

family publjc housing projects upon sites previously acquired 

by i t in white neighborhoodu, because the Authority deliberately 

determined not to submit any sites for City Council 

approval of r egu l ar fami l y pub l ic hous i ng projects whic h would 
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result in the of Negro families in white neighborhood s . 

·17 . The Authority deliberately chose Negro 

neighborhood'" for each of the sites :t'or the Five Proposed 

Projects and for the Twelve Proposed Projects to avoid 

t he placement of Negro families in white neighborhoods. 

· 18. The effect of the selection of sites by 

t he Authority in Ne g ro ne i g hb orhoods upon Negro applicants 
"...._____ 

for and tenants regula r family public ho using projects -- -
has been and continues to be that : 

( a ) applicants and tenants , if they choose 

to live in Authoritr ' s public housing 

f acilities at all, have been and are forced 

t o reside within the Negro Ghetto in the 

City of Chic ago , aid ha ve been and are 

denied the opportunity to resid e in public 

h ousing facilities in white neighborhoods ; 

(b) Exist ing pa tterns of Negro r-esidentja l and 

sclool segregation in the City of Chicag o 

h ave · been and are continued and 

and the detrimental efferts and evil 

consequences of such segregation , all as 

allege d in Paragraph 10 h ereof , are enlarged 
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and i mposed upon s uch a ppli cant s and tenan ts; 

a nd 

(c ) The i mpact of s uc h de trimental effects and 

evil as a l . . eged i n paragraph 10 

he re of , upon such app l icants and tenants , i s 

t he grea t e r because , by reason of t he ite 

s e l ecti on policies hereinabove described , 
i 

\ such i mpac t appears to have the force and 
\ 

19 . By r eason of t he f acts he r einabove alleged , 

cons t ruction of the Five Proposed Pr o jec ts and of t he Twelve 

Proposed Proj ec t s on the si tes selected therefor , and 

perpe t ua t ion -thereby of ·· Authori-ty • s racia l ly discriminatory 

public h ousing s ys t em , (a ) \<! il l f orce plaintiffs and t he 

cl ass t hey r epresent t o l ive exc l us ively in Negro ne i ghborhoods 

wi thin th e Negro Gh e tto if they choose to l iv e i n . Au tllori ty .-s 

pub l i c hous i ng f acilities a t a ll, (b ) wi l l preclude pla ntiffs 

and t he c l ass they represent from having the opportunity 

t o res i de in public housing fcc i l i ties in v!hi te neighborhoods, 

and ( c) wil l continue and strengthen existing patterns of 

residential and school segregation in the City of Chicag 

a nd i mpose t he evi l consequences all as alleged in 

paragraph 10 upon plaintiffs a nd the c l ass the y represent . 
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20. The Authority has applied to the defendant for, 

has received from the defendant, and has employed Federal 

financial aisistance in ·the construction of and otherwise in 

support of thc·numerous regular family public housing projects 

referred to in paragraph 11 he reof. The Authority has 

applied to the defendant for, either has received or shortly 

will receive from the defendant, an will continue thereafter 
I 

to receive Federal financial assistance for the proposed 

construction of and in support of the Five Proposed 

Projects. Annual contributions contracts pursuant to which 

such assistance in the future will be provided have been 

executed by o r on behalf of the Authority and the defendant 

in connectlon i<Jith each of the Five Proposed Projects . . 

The Authority has applied to the defendant for and has received 

assurance that it will receive Federal financial assistance 

for the proposed construction of and otherwise in support 

of the TvJel ve Proposed Projects. The Authority proposes to 

use such assistance in construct ion of and otherwise in 

support of the Five Proposed Projects and the '11'-lelve 

Proposed Projects. 

21. reason of the facts hereinabove alleged 

the rights of plaintiffs and the class they represent under 
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the due process clause of the Fifth Amendment to the 

Constitution of the United States have been and will continue 

to be violat"edJ and plaintiffs and the class they represent 

. have suffered and will continue to suffer irreparable injury. 

Plaintiffs and the cl ass they represent no adequate remedy 

at law to red ress the grievances herein set forth. 

/ WHEREF'OREJ plaintiffs pray: 

(1) That after a full h earing this Court declare 
'--.... 

that the Authority has been and is carryir.g on a racially 

di scriminatory public housing system within the City of 

Ch icago, Illinois>that such system is in violation of the 

rights of p l aintiffs and the class ent under 

the due process clauce o f the t to the -

Constitution of the United States, and that plaintiffs and 

the class they represent have the right under said 

Amendment to end the employment of Federal financial 

assistance in connection with and in support of the 

.racially discriminatory aspects thereof; 

(2) That after a full hearing this Court 

permanently en jo n the defendant from making available to 

the Authority any Fe eral financial assistance to be used 

i n connection with or in support of the racially discriminatory 
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aspects of the public housing system within the City of 

Ch icago, or for the construction or otherwi s e in support 

of the Five Propos ed Proj ects or the rr:\·Jelve Propos ed Pr oj ects 

on any sites which have be en selected in a r a cially dis-

crimina tory ma nne r or which will have the effe ct of con-

t inuing and stre ng t he ning exi s ting pa tte r ns of Negro re s ide ntial 

and school segreg ation in th e City of Chicagoj and 
I 
I 

\ ( 3) That plaintiffs and the class the y r eprese nt 

"" be give n such othe r and furthe r relief a s the Court may dee m 

just and equita ble. 

COUNT II 

l. Jurisdi c tion of this Cour t i s invoked pur suant 

to Title 28, U. S. C. §§1331 and 1343(4 ) . Th i s is an action 

in equity s eeking declaratory relie f under Title 28, 

U. S.C. §§2201 and 2202 and an injunction. Th e righ ts sough t 

to be s e cured in this act on arc right s s ecure d by an 

Act of Congr e ss pr oviding fo r equa l a nd fo r t he 

pr ote ct i on of civil r ight s , t o-wit , Tit l e 42 , U. S . C. §2000d 

(Sec t ion 601 of Titl e VI of t he Civil Right Act of 1964 ). 

The mat ter 1:1 controversy exceeds 1 ex2lusive of interest and 

cos ts, th e value of $10,000. 
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2. This·is a proceeding for a declaration that the 

defendant has assisted in the carrying on and continues to 

assist in the carrying on of a racially discriminatory 

public housing system v-1i thin the City of Chicago, Illinois, 

in violation of Title 42 , U.S.C. §2000d, for a permanent 

injunction enjoining the defendant from continuing to assist 

in the carrying on of th e racially discriminatory a spects 
I 

of such public housing system in the future, and fo r other 

appropriate relief. 

3 - 20. The allegations of paragraphs 3 through 

20 of Count I of thi s Complain t are incorporated herein by 

reference as paragraphs 3 through 20 of this Count II. 

21. By reason of the .facts hereinabove alleged 

the rights of plaintiffs and the class they represent , under 

Title 42 , U. S.C. §2000d , have been and will continue to be 

v iolated, and plaintiffs and the class they represent have 

suffered and will continue to suffer i rreparable injury. 

Plaintiffs and the class they represent have no adequa t e 

remedy at law to redress the grieVances herein set forth. 

WHEREFORE, Plaintiffs pray: 

(1 ) That after a full hearing this Court declare 

that the Authority has·been and is carrying on a racially 



discriminatory public system the City of 

Chicago, Illinoi s , tha t such system i s in violation of 

t he rights of plaintiffs and the class they represent under 

Title 42, U. S.C . §2000dJ and that plaintiffs and t he class 

they represent have the right under said Title 42 J U.S .·C. - §2000d to end the employme nt of Federal financial assistance 

in connection with and in support of the racially discriminatory 
I 
I 

aspe cts thereof ; 

· (2) . -That after a full hearing this Court permanently 

enjoin the defendant from making available to the Authority 

any Fede ra l financial assistance to be used in connection 

with or in support of the racially discriminatory 

of the Authority's public housing system within the 

of Chicago, or for the com truction or otherHise in support 

of the Five Proposed Pro j ec t s or t he Twelve Proposed Projects 

on any sites which have been selected in a racially dis-

criminatory manner or which will 1lave the effect of continuing 

and strengthening existing patterns of Negro residential and 

school segregation in the of Chicago; and 

(3) That pla · ntiffs and the class they represent be 

given such other and furthe r relief as th e Court may deem 

j ust and equitable. 
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COUNT III 

1 - 15. The allegations of paragraphs 1 through 15 

of Count I of this Complaint are incorporated herein 

by reference as paragraphs 1 through 15 of this Count III. 

16. Since 1950 substantially all of the sites 

selected by the Authority for regular family public housing 

proj e cts h ave been in Negro ne ighbor hoods and within the 

areas known as the Negro Ghetto . After 1940 the Authority 
·"-.. 

sold and did not build regular fa mi ly publ i c housing projects 

upon sites previously acquired by it in white neighborhood s. 

17 . Each o f the sites for the Five 

Proje cts and for the Tv1elve Proposed Projects i s in a Negro 

neighborhood , and within th e areas known as the Negro dhetto . 

18 - 21. The allegations of pa r agraph s 18 through 21 

o f Count I of t his Complaint are i ncorporated here in by 

r eference as paragraphs 18 through 21 of Count III. 

WHEREFORE , plaintiffs pra y: 

( l) That after a full hearing th is Court declare 

that the Authority has been and is carrying on a racially 

discriminatory public housing sy tern within the City of Chicago, 

Illinois, that such system is in iolation of the rights of 

plaintiffs and the class they represent under the due process 
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clause of the Fifth Amendment to the Consiitution of the 

United and tha t plaintiffs and the class they 

·r epresent the right · under said Amendment to end the 

· employment of Federal financial assistance in connection 1.,ri th 

and in support of the racially discriminatory aspects th ereof; 

(2) That after a full hearing this Court permanently 

enjoin the defendant from making available to the Authority 
/ 

any Federal financ ial assistance to be used in connection 
\ 

with or in s u pport of the racially dis criminatory aspects of 

th e Authority ' s public housing system within the City of 
/ 

Chicago, or for the construction or o therwise in support of 

the Five Proposed Projects or the T11elve Proposed Projects 

on any sites which will have the effect of continuing and 

strengthening existing patterns of Negro re idential and 

school segregation in t he City of Chic ago; and 

(3) That pl aintiff s and the class they represent 

be such other and further relief as the Court may deem 

just and equitable. 

COUNT IV 

1 - 2. The allegations of paragraphs l and 2 

- of Count II of this Complaint are incorporated herein by 

re ference as paragraphs l and 2 of this Count IV . 
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3 - 15 . The a llega t ions o f 3 through 15 

o f Count I o f this Complaint are incorporated herein by 

as· paragraphs ·3 through 15 of this Count IV . 

16 - 17. The al l egations of paragraphs 16 and 17 

o f Count III of this Complaint are incorporated herein by 

r eference as paragraphs 16 and 17 of this Count IV. 

// 18 - 21 . The allegations of paragraphs 18 through 
( 

21 of Count II o f this Complaint are incorporated herein by 

' reference as paragraphs 18 through 21 of this Count IV. 

WHEREFORE, plain tiffs pray: 

(1) That af t er a full hearing this Court declare 

t hat t he Authority has been and is carrying on a racially 

d iscrimina tory public housing system within the City of 

Chicago, Illinois, tha t such system is in violation of the 

rights o f plaintiffs a nd t he class they represent under 

Tit l e 42 , U.S. C. §2000d, and that p l a i ntiffs and the class 

t hey represent have th e right under said Title 42, U. S.C. 

§2000d to end the employment of Federal financial assistance 

in connection with and in support of the racially discriminatory 

aspect thereof; 

(2) That after a full hearing this Court permanently 

e njoin the de f endant from making available to the Authority 



-

-
..... 

..... 

any Federal financic.l assis t ance to be used in connection wi t:1 

or in support of the racially discriminatory aspects of 

the Authority' s publ ic housing system within the City of 

Chicago l or ·for the const ruct ion or otherw ise in support 

of th e Five Proposed Projects or the Tvvelve Proposed Projects 

on any sites which will have the effect of continuing and 

strengthening existing patterns of Negro residential and 

school segregation in the City of Chicago; and 

\ (3) That pl aintiffs and t he class they represent 

"· be given s uch other and further relief as the Court may 

deem just and equitable. 

Charles R. Markels 
120 soutl1 LaSalle Street 
Chicago) Illinois 
S'r 2-368o 

Bernard Weisberg 
111 West Jackson Boulevard 
Chicago) Illinois 
HA 7-9250 

Alexander Polikoff 
Charles R. Markels 
Bernard Weisberg 
Mil ton I. Shadur 
Merrill A. Freed 

By __ -:-::---
Alexander Polikoff 

Attorneys for Pla ntiffs 
231 South LaSalle Street 
Ch icago ) Illinois 60604 
CEntral 6-4500 
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Ivtil ton I. Sl·,adur 
208 South LaSalle Street 

Illinois 
AN 3-3700 

Merrill A . .Preed 
33 North LaSalle Street 
Chicago, Illinois 
RA 6-9020 

/ 

--...__---/ 
' · 
I 

/ 
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I N THE 1 r L-1. S·f A.T'c'S -..DISTRICT COURT 
FO R r:·Gt 

NORTHERN D I STR I I LLINOIS 
EASTERN D I VISION 

DOROT HY GAUTRE AUX, ODELL JO NE S, 
DO REATHA R. CRENCHAW, EVA RODGERS, 
J A.l"1E S RODGERS 0 nd ROBERT M. F.ll. I RF A. X, 

) 
) 

-... , .. 

Pl a in t i ffs CIVIL ACTIO N 

i-. .,. I o ,..., .......... .. ' ' 

vs . ; 
i 

. ) 
) 
) 
) 
) 
) 
) 
) 
) 

No . 66 C I L<,J 
' 

THE HOUS I I'JG 
A Corporate Ag e ncy of t he Depa rtment 
of Hou s i ng a nd Urb a n Deve l opm2nt , 

Defendant 

AM ENDMENT TO COMPLAINT 

Pl a i nt i ffs, by l eave of Cou rt , first had and obtained, 

amend th e ir Comp l a i nt as fo ll ows : 

- 1. The desc ri ption of th e defenda nt in the carL i on of 

t he C om p 1 a i n t i s c h a n g e d t o rea d : R 0 8 E R T C . V1 E .l'. V E R , Sec r e t a r y 

of the Depa r tment of Hou s in g and Urb an De vel opme nt of th e 

Uni ted States, Defe ndant . 

2. Parcgr ap h 2 o f Count i s hereby de l eted and th e 

f o I 1 ov.t i n g new p a r a g r ap h 2 i s he reb y s u b s t i t u t e d t he r e f o r : 

This i s a p r oceedin g (i) for a dec l aration that 
th e Pub li c Housing A.uthority, th e cor porc::te agency 
and i nst r ument0 l ity of t he Unit ed St otes whose 
function s, powe rs and duti es are now vested in 
th e defendant, and defenda nt have assisted in the · 
carry i ng on, and defendant continue s to ass ist in 
th e carryin g on, of a racial :y di scr imin ato ry . 
public housing system within the City of Ch icago , 
Illino i s , (ii) for a permane nt injuncti on enjoin i ng 
th e defendant from conti nuing to i n the 
c arry i ng on of the rac ia ll y discriminatory aspects 
of such publ i c hous in g system in th e futu r e , and 
(iii) for othe r cpprop ri ate r e li ef . 
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3 . Par<3graph 5 of Count 1 i s hereby deleted and th e 

following new paragraph 5 i s hereby subst i tuted therefor: 

Defendant i s the Secretary and head of the Departm2nt 
o f the Executive Branch of the Government of the Unit Pd 
States, known as the Department of Housing and Urb an 
Deve l opment . As Secretary, he is vested with al 1 
func tions, powers and duties that were formerly vested 
i n the Pu b li c Hous in g Administrat i on, a corporate 
agency and instrumenta li ty of the United States which 
has ceased to ex i st . 

4. Paragraph 20 of Count i s he reby de leted and the 
---- ' foll owing new paragraph . 20 ·is hereby substituted therefor : 

Th e Auth or ity has app li ed to th e Pub l ic Housing 
Admin i strat ion for, has received from the Public Housing 
t>.dminist r ation , nd has emp l oyed Federa l financial assis-
tance i n th e construct ion of and otherwise in support of 
the numerous regular family public hou sing projects 
referred to in par agraph 11 hereof. The Authority 

· has app li e d to the defendan t ( or the Public Housing 
Administr at ion) for , either has r ece i ved or shortly 
w i l 1 r e c e i v e f r om th e de fen d a n l , and v 1 i l l con t i n u e 
there after to rece i ve Federal f i nancial ass istance 

- for the proposed construction of and otherw i se in 
support of th e Five Pr oposed Projects. Annual 
con tr i butions contracts pursuant to which such 
assistance i n the future vJi ll be prov ided have 
been executed by or on behalf of the Author i ty and 
th e defend a nt ( or the Public Hous i ng Administrat i on ) 
in connection with each of the Five Propos ed Projects . 
Th e Au thor it y has app li ed to the defend a nt ( or the 
Publ i c Hous in g fl.dm ini st r c::tion ) for 2nd hes received 
assurance that it will r ece;ve Federa l financial 
as s i stance for the proposed construction of and 
otherwise in support of the Twelve Proposed Projects. 
Th e f-..uthority proposes to use such ass ist .c::nce in 
the construction of and otherwise in support of the 
Five Proposed Projects and th e Twelve Proposed 
Projects. 

5 . All references in the Complaint to said paragraphs 

2, 5, and 20 shal 1 be deemed to be references to said 

paragraphs DS above amended . 
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Alexand e r Pol ikoff 
Charlc s . R. MarkRls 
Bernard WeisberJ 
Mil ton I . Shadur 
Merrill A. 

By . _J.;J 
--·cha rTesR:- fvla rke 1 s ---------

. Attorne ys for Plaintiffs 
,....-c/ o Alexander Polikoff 
i · 23 i S. LaS a 1 1 e Street 
l Chicago , l l 1 i no is 60604 
\ CE 6- 4500 \ 

...._ __ ...---· 
Charl es R. Ma rkel s 
120 S. LaS a l l e Str ee t 
Ch icago, I ll i no i s 60603 
ST 2-3680 

Be rn o rd \'.'e i sbe rg 
ll I W. Jackso n Bo ul eva rd 
Ch i cago, I l l inois 60604 
HA 7-9250 

Mil ton I . Shadur 
208 S . LaSa ll e Street 
Chi ca go , Ill ino i s 60604 
AN 3-3700 

Merrill A. Freed 
33 N. La Sa ll e Street 
Ch icago, I 1 l i no i s 60602 
RA 6-9 020 
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UNITED STATES DI STRICT COURT 
NORTHERN DIS TRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX , ODELL JONES , ) 
DOREATHA R. CRENCHAW, .EVA RODGERS, ) 
JAMES RODGERS and ROBERT M. FAIRFAX , ) 

Plaintiffs, ) 
) NO. 6 6 C 1460 

v. ) 
) 

ROBERT C. WEAVER, Secretary of the ) 
Department of Housing and Urban ) 
Development of the United States, ) 

Defendant. ) 

M 0 T I 0 N 

Now comes the defendant Robert C. Weaver , Secretary of 

the Department of Housing and Urban Development of the United 

States, by Edward V. Hanrahan , United States Attorney for the 

Northern District of Illinois , . and pursuant to Rule l2(b) of the 

Federal Rules o f Civil Procedure moves to dismiss this action on 

the g rounds (l) that t hese plaintiffs do not have standing or 

c apacity sue this defendant, (2) that p l aintiffs h ave failed 

to exhaust their administrative remedies, (3) f or l ack of 

jurisdiction of this court over the s ub ject mat t er , (4) for 

failure of t he complaint t o state a claim upon which relief can 

be granted , (5) for failure o f the comp laint to join an 

indispensable party under Rule 19. 

Pursuant to Rule l3(a) of the General Rules of the court, 

this defendant will file memorandum and materials in support 

of his motion within five days hereof . 

- 31-
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United States Attorn ey 
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DO ROTHY GAUTREAUX, et al . , 

Plaintiffs , 

vs. 

ROBERT C. WEAVER , Secretary of 
the Department of Housing and 
Urban Deve l opment of the United 
States , 

Defendants . 

0 R D E R 

NO . 66 C 1460 

Noting t h at the substantive issue s presented 
by the a llegations of the Complaint here are virtually 
i dentical with those present ed by the Compl a in t in 
companion c ase brought by these same plaintiffs , 66 C 1459 , 
Gautreaux , et a l. v. Ch ic ago Housing Authority, et a l., and 
that the determination o f those issues may render th i s 
action moot or greatly faci l itate discovery and trial o f 
the action , · 

IT IS HE REBY ORDERED that all proceedings 
herein are stayed and the matter continued generally 
untii s uch time as there is a dispo sition of the companion 
c ase and that al l pendin g motions presently unde r advise-
ment shnll continue under advisement until such time as 
it become s necessary to rule thereon. 

ENTER: 

UNITED STATES DISTRICT JUDGE 

DATED: June 19 , 1967. 
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I 

I 
I 
I 
I 

.' 

IN THE UNITED STATES DISTRICT COURT 
FOR THE 

NO RTHE RN DIST RI CT OF ILLINOIS 
EAS'TE RN DIVIS ION 

DOROTHY GAUTfillAUX , et a l . , ) 
) 

v s. 

Plaintiffs, ) 
) 
) 
) 

GEORGE t·J. ROII!?..JEY , Secretary 
o f the Departmen t o f Housing 
and Urban De v e lopmen t of the 
United States, 

) 
) 
) 
) 
) 

Defendant . ) 

.. 

No. 66 C 1460 

- HOTION OF PLAINTIFFS FOR SUl1!\1ARY JUDGf.lEN T 
AND RELATED MOTI ONS --------------------

Plaintiffs , by the ir at:._!:orneys , pursuant to Rule 56 of 

·t he Federal Rules o f Civil Procedure , move the Court for 

summary judgme nt in their favor o n the ground that the re is 

no genuine issue as to any ma terial f a ct and that plaintiffs 

are therefore entitled to summary j udgme nt in their favor as 

a matte r of l aw . 

Plaintiffs al s o move the Court as follows: 

1. For leave to ada the Chicago Housing Authority as 

a party d efendant t o t h i s cause ; 

-33-



2. For leave to plaintiffs ' p ending motion to 

COllsolidate this Gause with the companion case, Gautreaux et al. 

v. CHA, 66 C 1 459; and 

3. For l eave to withdraw plaintiffs' motion for 

d iscove ry. 

October 31, 1969 

Alexander Polikoff 
Charles R. 
Bernard 
Mi 1 ton I · Shadur 
Merrill A. Freed 

/ ' 
/' ,' 

By / __ / 
---

Alexander Polikoff 
Attorneys for Plaintiffs 
231 South La Sal l e Street 
Chicago , Illinois 60604 
CJ:;r1tral 6-4500 

-3 4-
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NO!Z'J.'; Dl I Lr.n:u J ' 'T ! '' .. I; t: P''' r I; 

Ll r ... 

SEr 1 -- 1970 

P 1aint:i f f , 

) 
) 
) 
) 

/\T _____ · . 
· ELJ.LHI l .. :.--·· 

\.o • l \\,....1 1 .l . ., , , f :. 

\ r-'>o 

· GEORGE H . ROi·i;·JJ:":Y , Sec2:c: tury 
o f the of Uousing 
a nd of the 
United States , 

) 
) 
) l\0. 
) 
) 

. ) 
) 
) 

11 E J·l 0 R l\. N D U 1·1 - -- -

66 c l.:'!-60 

The clllcgu.tion s of· th:i. s conc:::rn tl1c 

same .. 

tion con s i(lcrcc1 by thi:.; court. ir1 t1H:: cc---:.sc and 

\vhich V.'Cl.S found to viol21t:c t h e ll.!lle nclmcnt to 

the Constitution . Gri\.lt-;·c··'\.1>' \ ' C1' c•qc) p...,, , ·J· llCl 7'\l ... __ • __ \ ... '!._1 

2G9 F. Supp . 90 7 (1969 ) and 304 .F. Supp . _ 73G (1969). Pro-

c eedings in the instant suit ugai.n st the Secretary of 
, 

Department of H0' .. 1sing and Urbar' Dc-·c:lopmen t \·Jere stayed . 
... 

pending resolu U. o:1 o f thu- e ;:n licr suit. Ruling on de:fcn -

dant' s pending motion to motion to · 

COnsol.id :, t ·c: Cl.J1c.1 for di sc:ovc:r y \-.1C.LC ctcfcl:r.cd. 'J'hc C<l:rJ.icr 

suit h<:win g co:nc to jnclgmc:nt , dcfcncbnt ! 1<1s rcnc·,·.'ccl its 

motion to v.'] l.i_c:h J. :·i to b:: trc<llc:c1 <IS <t motion fnr 

, ·- .... . ... ...... .. . ·· .. ·- ... - -.... - -... ... . .. ,, -.· -. ... .. ' \ . ,. , ... ......... .. :'. - .... . ·-... -· : ..... ': .. :,. "": -.:.: 3 5' ... - .-····. :- -. ·:. ·- ........ -·: -_..., ........ · 0 . .. . ../ . ... : · • • _ .. . ... ... - ... -: -· · ••• ,- • : • • --
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sun:m21ry jndgm('! nt 12 (b) , F . B.. C .P. 'l'hc 

p l vintiffs f}<J.VC v::i..t1Jc1rc:':Jl1 t1l<O'i r mot.ior-:.s 2.nd ll uVC · filed 
i 

a motion for juclsmcnt \'l11.i. ch t:o add t11c 

Chicaso Hons ing l\u thol: i ty us a party c'i.c fendant. 

The a dcclGirc::tory ju dgment 

that t11e d8fenc1<u:t. sccrct<:\ry 11as "as sis ted in t11c . 

on, and . • c ontinues to c-.ssist i!1 the cetrryins on 1 of 

a racially di scr. pu))J.ic 11ousing 'di thin 

the City of Chicago" by financial ossi s t-

ancc . 2 , 20
1 

Amen ded Coun t I. It is requested that 

U :a t tvnP 
;J. .J .. : -

nt rc.L1ct . DO\ ·J<?. I 

h as bc E::n· c oncc:odcd by all p<:\r-lic:o s . 

Although not expressly infirm:i.ti c::; 

exist 1n Cm.mts lii and IV v;hich a rc idE:nti.c.:=:-..1 to t11o sc 

c ounts in 66 C 14S9 v.rhc:orcin the· co;_u:- t held t11a t there \vas 

a f a.ilurc to s t ate a claim ab sent illcgations of intcnt.ional 

and di scriminat ion .. · Gautre a ux: v . C .B . A., 265 
,l/ 

F. Snpp . 5821 584 ( 1967 ). .A.ccorc1i ngly, t he motion to 

1./ "/\ public h ou:·;ing prOCJ.L'<.tnt conscientiously in 
accord \·!.itl1 the: ste1l:.utor.y its incep tion 
( Ill. ne:v . Sl:.e<ts.

1 
Ch. §§l, 2 ct.scq .) a.nd fl:cc of an} 

inten t ho'.·:c vc:r to SC:CJ.l:C<J<:ltc th e 
cannot·. be conr:!r..: l:ir: Cc1 ·even it n ot 
a c h :i. c v e al L e r a t ion s in c >:is t:.i n 9 p :-! l t c r n s o £ r a c :i. < tl c on c c n -
tr.:d: :i on :i.n J)'.:. 
h r,Jluv.' i tHJ oi <.tS:tJ.J.llhltiv ... (tnd sLdLC t:tcliO il 

rcqui1:cc1. * ·k " 
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dJ.f>!'nl.ss Coun l s Ill anc1 IV lS CJY."<.tlltcd." 

T11c motion to · as to Counts I <1J .' c1 

II (_ • 
..l...oJ pJ:cmi se d on five CJ .rounds: (1) plaintiffs do 

not hz:v c s t2ncling or e1 Cr1p2 c i ty to sue thi s d e f cnc1u. n t; 

( 2) plaintiffs h a \rc fed l c(J to e):112us t their 

trativc remedies ; ( 3) for f()ilur e of jurisdiction over 

the sul>j ect mu. t ter; ( 4 ) for failure to sta tc a c lai111 upo n 

which relief CZln he grc:.n 'c.cd ; and (5) for f ailure to join 
. 

c:m ty I i . e. thc Chica go Hou s ii1g s"\U t 110ri ty 

unde r Rule 19. 'J'h c last ground is no·,.,r obvi.a t 0d by 
. . 

request f or such joinder c..md in t11•2 ligl1t . of 

8l.t1 (n.r.. ·, . Dro. l.oco::v..Ji:·.:L 

·Colo . 1968) ; JZ lot v . D.,..,· , . c..,r 1 11 F .. .r • ( 2c1) 436 , Lj ll2 

(C 2, 1969); anc1 u n publi s hed o pinion of wy l earn c:: cl 

68 C . 504 r this court would hol.C:: til e j o.inder proper if th e 

c omplaint with stands the oth e r g rounds of d efendant ' s motion. 

J.n addition , t h e:: court 11;:J.Vins p_rc.viously held in t11c 

action PG5 F . Supp . 582 , 583 ) t:h <tt sa:i.<l plu.intiff s hov2 

st'u.nding to sue the J-ious:i_ng Tmtllori ty 

h olds that t he · 

·act'ion Zln d th al: in this 
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dictiojl i'l.n d f<d.lurc to s t a te a. cJ. .:..<.'..I.l upon \:hic11 r e l ief 

c an be <:;r<:!ntcc. Coun t I of th e 1\.me:nJcd Ccn1plaint invo k es 
v 

the co1..1.rt ' s jurisdiction un der § 1 3.31 1 28 U.S.C . in -that 

. th e " r ig11 ts SOI.HJ11 t. to b e sccur cc.1 :i. n ti)is ac cion are 1: ish ts 

guaranLccd by t:h e: due of t.hc Fifth l\r.1c n(lr.e:nt 

t o th e Constitution of the U ni t ec1 Stc. te s " and the ll1<J t tcr in · 

cont rove r sy exceeds th e va l ue of $10 ,000 , of 

intere s t 2nd costs. 

ju:c i sd i c tiona 1 <:mount se n o sing J. e plain Li f f l1u s an 

i ntc1:cst appJ:-oc.t chi:;;g $10 , 000 ·in· aEy of the \·.'11ich 

the c1e f8ndant h 2s grantcc1. Pl a intiff t11 a. t tLe 

amount ln controversy i s to b e _g c..ug ed by the 

resu lt to either party th e judgmen t would 

produ ct" and -in any event the rental in terest of or: e of 
, 

:?./ C L:i 31. . t ::i. n Co l.:0_-:rovcr c os t s . 
(a ) 'r h c d i t r i c l c ou r t s h a J.l : w v c o r i 9 in a l j u Li c t. ion 
o f a ll civ il <'1 Cl:i.or1s 

th o suin or v <:tlu e o f $ 1010 0 01 of 
._and co s t s , 'c.tn<.1 unc1 c r ] Cl':.'.s , o r 
treaties o f t:.hc United. Sl:ale.'.s." 

- 38-
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i n since 1 :i \·<onld t.o c"!.i.1 tc the . su m of 

(1\epon Dr f . 

to Reply, p . 2 fn) 
I 

Nei t11cr is sound. Th e r:ulc 

gove r ning for \ ·.'<:l JYl: of 1s 

claimed by th e in good ftli .th at the time of 

filing con 1 Mo o re Fed. pp. 8 25-828. 

cer t . d s n. 379 U.S. 1001. A monet a:cy V<:.. lu c i s di fficu lt 

to assc!.>s in c as es \·.'h ere violation of fnncl c:.rncnt-.a l con-

stitut.ional is allo s c d , and it clocs 11ot appc< .. l.r · 1n 

-'- tl1is th L:.t allegation is not: mc:tdc 3.n good 

\vhcrc "one or roo:!:'c pl<Jin tiffs unite to cn.:f: o .r ce a sins lc 

title or. rig!1t. in \-.'}lich they l "lt:l'.'C co;n;;IOl1 C:.nd un divided 

interest". Snvccr v . H<nr is, 3 9-1 u.s. 3 32 , 335 (1 9 G9 ); - ----------.-
Brovm v. Trqu s cb.J.c, ·1 38 U.S. 389.· (1 891 ). VJ'herc "the a ction 

.. 
1.s b u.sed on a p8hl:i.c right, not on pc::rsonal claims , th e 

. . 
amount i n controversy i s the ai)(J .CCg<lted cl<:lirn of th8 class , 

that: ·i s, the· public ' s c la i m" ; 37>.. Fed. Prac. 5;23 .1 3 , 

. p. 3482 i c£. Potrero Tlill 7\ct i o!l v. 11ou sing 

974, 97"/, (C. l1. 9, 
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t 
s l <J. n J in 'J 

I . ' 
I 

to s ue unde r Ll1c Fifth pJ.::.intiff <.1sscrts U1 <1l:. 

it is b e yond (, i .,. ", t le 
t .. . - ' .:.. ·· ..... 

fcdcr2.l o f:fi.cL1. l for violG.tion of: his rig11ts t!1c.r c undcr . 

·pl a intif f f:i.nc1s for the applici.ltion of Fifth 

Amcnr1! \e nt due p r oc e ss clause to that of the cqU.t"il protcc t.ion 

clau se of th e F o'...ntcc:nl.11 

the Un:i. ted Sta t,')s in tha-t case dc.:tlt \·lith the validity 

o f segr eg a tion in the public scl10c ls of t11c Distric t of 

Co lumh). <1 . In holdins t h c.t. the 1 b e ing a b::) dy 
. I 

poll.t.ic the St ;·:te s , and t1ms not un de r 

inhibition of t11c Fu· ... nt.c.:c:n'..:.h cqu ct l pro t.e c t.:i_() J! 

proces s· clause because (p. 500) 

... 

"In VJ.e\v o f o tn- c1.ecisio n Constitu t jon 
proJ1 ibi ts the s tcs fro;,, rnc::in t. a in :i.ng r J. y 

pi.1b lic schools , it:: v.'o u JJ b 8 
ab le U 1e1t the Colist:i.tut.io!1 \·,·ould i mpose <J. 

l esser duty on th e Fcdexc:l Gove r n ment. ·:.: ·J.: ·.': " 

In that applica t11e Court said: (p. 498 ) 

"He h a v e t1l is cl a y held t11 at the Ecr-.1 c:1 l Pro tee tion 
of th e Feu r t een tl1 prohibi t:s the: 

tc s rn0 :i. n t<1ini n g t:ciu l ly scgrc<:Fl ted pu1)lic 
'l'h e l e g;:tl in t he of 

Col\:u nl.>ill is s o :ncv:h a t 1 ho'.·!cVe l-:- . 
·Fifth . V!hich :i.s to the 
Di s t.r ic t of Co ltl.Jilbj: u 1 docs not con t<1in un c cpJ<ll 

SLl.LCS. 



f of C:lJ.tl;d_ prol:• .. 'r.: L·. ion <:tnc1 I 1)0U1 
fro:n cnn hlliCr ic(-tll of fai1:n css 1 

Ure not rf'11C 

tcct:5.on oi' is a lllOLC cx;::>li cit S<'tfcgu c.l rc1 
of pro11ibitc:l1 tmf Z> irncs .; thin ''c"Juc procc:::::s of 
la•.-1' <.•.nd . tJ ·p::l:cforc 1 viC d o imply th <.!.t". t11c 
t\\'O a 1:c C1l'.:ays Dut 
as thi s c o"u r l:.- :rccos;n:i. Y.2d dis·cJ: tiun 
m21y be so unju::li fi;:•1Jlc· as to be viol illivc 
of due p r ocess. * ·:.: i : " 

Thu s bcc<:n1:.:;c of the unique s t2. t:us of tf1C District· of 

implement: of tlw public schoo1 in t11at 

di s t rict . 

This i s not !\me n t 

not app l y as a rcstrRint fcJ e ral officials, but 

.; t s .,., t) n J 1' ... ::-o t 1' o 1·1 }1 - c: "\-. -. c1·1 coJI .f.· j _l, ·""'- u" 'L- o· t1'. "-J·_ r =-' c 'L- l-· o·J.J <: · .L , _ u .._ J.- .. . L:c" . JJ c. _ _ , - -< -

exercised under st<ltutory <1J.tl1 ority u. p axt fro:n t11 c Arncr:d-

meJ1t alone, <'..nd except as such authority \\'o S in 

viol a tion ther cof or under the 'l'l1i s is 

out by tf1e pl<"-tintiffs c ited cases of v. 

377 U.S. 163 (19 63 ) \·<her ein the Sup:re:ttc Court of the Uni te d 
.... 

State s fl<O:ld uncon s ti tution0.l 2. s cc: tion of th e Intm i grat ion 

. . and Hc-ll.: ur a L-t. z<: tion 1\c t wl1icl1 re s ulted i n J o s s o f l'.nte.r. i c an 

ci_ti zcnsh iv <:-tc q u :i r ed Unou9h 1-:atu r 2. J. ization by c ont i nuous 

residence fo r th :r ce yca:rs in tl. c c o i.m t. ry of \·J11c .. 
. 

a n 1\meLic;J.n d:i.c1 no t s u f rcr the sal:<c 
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o f Lh c Co ;:·,!l.nni sl . J d . t 1 1'h c Cm1 r t c o:;.clt.H.te tl1<.: · n o 
\ 
i 

stctt:u t ci to U 1c Sccrctr1ry t he kind of aut-.h or.i.ly 

·b e · exer::: j_ ;;cd in p ro;n·,J J.gLJ. tinq U 1 -, __, 

<\c tcd : b c:i'onc1 h is u.u thority . 

tion and in :-,; tn.1c tional m.:ttcr ia l s in rc ligious scho8ls \·Ju.s 

·alleged to b e in excess o f t11c aut.hor i ty undcJ: 

t he Elemen t ary and Scconcb;: y e duco.tion of 1 965 and 

\vas to Uw t: extent uncons t i tu i:.ional and void. 

Thc.'s<?! C<l!';cs found t.hci1.· prc:;·:i sc ·fm:- ju:ci s di ctio:1 

.1. 11 ... .- ,,,......r1r.-."t-
.• - -- - -- - .. -

· \'lith the o f 

to tJ w r ig11t to sue t1:c finc.l premise 

n ot in t ·h c F if t l1 t alone Q l: · other Cons ti tu ticr:al 

amendme nt , but in tl1e circun:scr.ibcd exercise of d eleo<:tu'a __, 

a u thm:it:y under legislative enactm2i1ts . From the p assage ... . 

of the Ci vil High ts Act, it al::,v apz:>ear s tl•u. t Congress 

recognized t11a t the t:i. tu lion in i tsol f is not: t.l18 

source for au tho1.· i a se of ac-tion. No · s tutory 

prem.i..s e 1s a llege d in Coun L I. stresses 

lw <tVi l y t h 0.l J.i;1bilit:y i s on · the b2. s is of "j ojnt-. JXtrticipz• ·--

t i on " \,• ilh t he Ch i c< t<JO IJousing l\.u_t1w:rity in pc;rpctuating 
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qu es tion j ur i.sdiction section Co e; s not confer at1. th ori ty 

fo r such suit:. Therefore , Count ·r fails to stc:tte· a cla. im 

\''hi ch this court Jw.:::; po\·.rc:J.: to e:>:crc: i sc juri sdict 5.on 

or to 'gra.nt relief cm cJ. t.l1e sc:-.1nc J.s clism:i.ssec1. 
11 

Count II lS o··1 §1331 c::.nd §13-13 

28 U .S. C. 1n t h <:tt the to b.:; sccu:ccc1 in t11is 

. . 
for equa.l r ts and for the of civil r igh i.:. .<.: , 

· !!./ 
.to-wit, Tit:lc 4/. U.S.C. §.::?OOOcl. [ Section 601, 'l'itlc VT 

o f tl)e Civil Rights bet of l 9Gi!-] a:r.cl the i1lc1tte:r in contro-

v ersy exceeds the vah.le o f $10,000 , exclusive of intere s t 

an d co;.t .:: .'' 

--- ----------------
]../ " § 13 t1 3 ( /: ) . C i v i l _ t s <'l_1_15l_ c l c c t i v c f r n c ;, i s c . '1'11 e 

d istrict courLs shall h<.-,_v.:; o2:iginal ju risdic l:.ion of 
any civil action aut1:orL"'c< la'.·.' to b e coHtt>1cnccc1 by 
any * * ·J.- ( 4 ) To dc:mas c s ol: to· se cu re 
eqc.l tablc: or rr:; licf ·l·ntkr Ac t o f cC.)n Cj re::j!?'. 
provid ing for the protc-:c t:i.on of civil r ig11 t s , inc l udi n g 
the right. to vo te . '' · 

Y §2000d, L12 usc . " No J.n t11 c Unit:c u ::;·,,a J.l, 
on the ground of r<lC. . .::, coL)r , or nt1tional 11c 
cxcluclcd fr om :i..n , c'!cn :icc1 
of, ol: l:o unc1,·:l· 
or. a ctivi ty r ccc i v ing Fcc.lL:r al f in<1nci<J.l i-s t <tncc . " 

.. .. -·· ····-·-.:.. . . .. , ··-···· ··· .. - · --·. ····:,-... .... ·- . -
' ' • 
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\J ric\ c: r § 2 () 0 0 c.."!- J. 1 4 /. U • S • C • 1 l h c S c c 1: c l: ;:u:- y w .:1 <::. \1 t1 : o Li :-'. < 1 

t o pro:r:u.lgal:c rules u.ncl rc:9ulat.i.ons· to c:ff.ccb.lo.tc lion-

·• • • ! dlSCJ.nU.:1alory action in any fc:d :L<.llly fnncJ.c:d p!:OJL::::n. Co:-n-

"may b2 cff.cctcd (1) by tc.rr.ir'!:::=ttion of or refusal 
to grL:nt or to continue a.ss5_st"r::.!';CC unc!::'r suc11 p:::-cg .· am 
o r act.i. vi i::.y to c::ny rccipicn t ;;:t:; to ,._,l;om th e re 11 as bec::n 
an exp;:css fin ding on the rccor.::l 1 after· oppor_tnn:i. ty 
fo r of <1 fa.ilur<?: to co:·.:?lY ':iit11 such J:cquire-
ment1 ·J: -J.: * ·· or ( 2 ) by an;.r oth ::·;: by 

· 1<:1\v : P rov i c12d 1 lto'.-:cvcr 1 'I'}I a t no su.ch action E-J1all ·De 
taken until the c1cp2r tmcnt or 2-!gency 
advi E::ec1 the approp]· te per son c·r pel: sc:ns of 
failu re: to co;n;)J y \·:i lh the rcqc. iJ:cmcn t: and h t.s d ctcr-
min t:.: d that cor,1pliance cannot be:: securc.d by vo lnn tury 
me:: an s. ·J.: * *II 

In U1 c CJOV er.:nr:18 l1 t: I s t ion U ! 0. t t}l Cj,:"C; c:-:i s t 
.. 

of fr1.ct \·.'hi ciJ. prccJudc entry of: 

surnr.10.ry judgmc::!lt acJrn i t _s tha. t m.:10.c " nu;nc:con s <tnd 

consistent efforts . . to persu<:d.s the 

· Authority .to low-rent hou sing projects in \·111it.e 

n cig1)D0rhoods II oJ1d th e refore no di s_::-;1.). te exists uS to Cll1Y 

material fact. .· The· only issue' rc:r:.<:ining is \·Jhcthcr despi tc 

the se salut aJ:y_ efforts on th e p2.rt of dcfen.c1ant / did the 

continued and furtding of a discriminatory_ 11ousing 

pro<J l.·ar•1 met}:c the dcfcndu.nt a joint particip<1nt in t11c 

violations \·:hich CJJA h2ts been fo'...n-:d to 11avc 

...... .. .. . . -44-
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tcnnin.::,t .:..: d fcdcx-<:tl fin;mc.i.al or follc'.-.' ccJ zmotl1cr 

rnct-hoc1 uncl c r U1 c l\ct 

i n lieu of ccn tL1ue:d fundinn and 
:; A. 

Pltlin ti r: f seeks to his claim for 

to tcrmin0tc funding on t..11c tl1cor.y of joint 

supr a. Durton ht.lu b2cn · refu se d scr.-,rice hy a rest0.nr<m t . 

o p 2rator \.;1-lo leased p remises from 2.n of th e State 

. loc a ted on pul>lic lc.1.ncl , vliJJ bui.lt Hitl1 pur;J.:i.c fund ::; 

agen cy of tL c St<:t 't.:c. court. 11 eld th a t \vh c n a St0.t.c 

-leases tlJ c of the Fourt.ccnt11 J>.r:1cn d-

ment must be c omp lied by the lessee , stating (p. 725): 

" l3ut no Sla te m<-ly cffcctivc1y abc1icCltc i ts 
r esponsiJ)i li tic s ei thc:r. ignor ir.g t11cm or 1::; y 
merely fctiJ.ing to di sch2.rsc t11c;n ·,·:hatcvcr the 
motiv e wu.y bc:> . It is of no c onso lat.ion t o e:m 
individu<1l deni e d th e equc:.): protection of the 
lc:n·1s the\ t it '.·!<:tS don e'" in fai l:.11 . -J: * ·r: 
By t.s inact.ion · tJ1c l\u thor i ty c:t n d t.ln·ou CJh it 
tJ1c Stc.tc 11us no t onl y mctC:c ,itso.lf a pe:n:-ty to 
t11 c rcfus :·tl but cJ. .i.ci tL:c1 to place: i ts po\·:cr, 
prop.::::1:t.y and the ac1P.Iittcc1 di. s -
c riJnina tion . hc:.s. so far insinuated 
i t scl f in to L1 posi U on of in tcrc1cpc nc1cncc \-·.li l11 

E <:l<JlC. (l c<:tsc c1 it 11\i.E"; t 

nizc d as Cl joint in t1 1c c11:: U_cnqc CJ 
uctivity \·:l\ich on <lCC:ounL: c <:t n 11cL b e: c o n-
sj c1cre cl t o been p1: :i\'.1lc f:o 
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\vi t hO'..l t th e: scope o f tlY.: F o:u :- t0.cn th limen<1mc n t . " 

It i s of i mpor l:::t nc e to n o t .c tha t j o i:-1 t p ;:1 r ticipa l ion 

right s <m d \·:1H:rc i n t !1?. by vir t u e of its ide n t i t y 

Vlith private po.r_ty 11a.d tQ be a p a 1:-Jc. y t o " \.l.Ch 

p riva t e act ; l . c . 1 priv2 t c pa:i:ty 3.n tho shoc::s 

3 23 F. (2d) 959 (C . lL 4 , 1 963) ; Scn.1c-,_re 

'l'llU s I 

. e v ide nti a-ry ·11car ings , .. he ld in B'.n:-t.on. t o " s i ft. " facts 

s uch b eing b (!C<-trne c:m Ly of tllC! govern-
. 

mcn t . 

and · publ i c f u n c tion a nd w-2 are tln.1s n o t c o n cc·r n e d 

"si fting" p .r-oc ess 

p riva t e p ::1 rty \,•e :r.-e the acts o·f Clll\ or tho se o f tl1 e fcderai 

gov ernment . But 1 p laintiff u:rges t J1at CI·ll\. fo u nd respon-

s i1)J.e i n t l 1c earlier action al t:110L::<Jl! t11c acts f ostering the 

i llegal conduct were tl1ose of the City Cou n cil ancl that the 

measure of t1Lis dcfenc1.::.n t ' .s liab i li. t ·y must be· the s;:-11 nc . 

o f 

t11c CJ OOc1 f aith a t t e mpts o f . t h e s c 110 0l t r ic t· ).n 
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I 
s L l t c: of f:i.ci(l ls , 

I 
I 

II . it cciuld DC: t1Fll 
inuncdic:;.tcly in c h;:,_1:CJC: of sdwol shculcl b8 
h eilr d to asser t U 1cir s oo d fa ith a s a 
cxcn.sc fo):'. dr.:lay :L n i Jtlplcrl':::n t.inCJ the cons ti l u b.r..:·na l 
righ ts of rcsponc'lcnts \•'hen vincli.c c;. t.icn of th ose:: 
risl1 ts rcndcJ:cd di t £ t o r ili'possiblc b:y 
th0 actJ.on.s of ol11 cr state officia ls . " 

"pp . 15-·1 6 . 

They \"le:.:l:- e he ld to lJ2 a gent:. of t1 1e St 2.te even though t .hc 

acts of the GoveJ:nor 2nd t11c L 0<Ji sl<:'..t.tn:c mad8 i mpos .sible: 

th e in:plc:mcn t.c:d .. ·.ion of t11 c dcs e grcs 0. t ion of the public 

Indeed, _in t.hc compe:tnion C<tsc CI-lh could n ot 
. 

·act \·!it-:h::mt · t1 w City ln tlw 
. . I -

n cr for: 11ancc of it s 

governm•:.:n t0.l fu ncticn. 

-'l'hc coui't is to · extc::nc1 the j oint par·tic.i-

p ation princip l e of B\.uton to t he 2pproval and · f unding , 

. . 
and U .:-1 ::<::.:: Dc:: 'l.:e lop:Gent. , an ti vc d epartment of th e 

federal g overnment . I n effect, unde r the Burton an a l ogy , ----

Cl1icagc City Counci l \·icrc t11e i'cts of t11c federal gove;.n-

mcnt; that in the of t_hcir governm e ntal 

fun ct-:ic .. ls t11 c y he came the in st.ru:nen te1li tics of the fc d c1: a.l 

govern tnc nt uncl t1-ms th eir: <:1cts )JGC <JrJc th e act s of t11e 

fc derc:.t l sovc n;r:i·::rd: . To such d lS to 
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1 
o f e uch t11c:: r c::;u l t o f c oncc::rt.cc.1 to c on1mit th-: 

tor t o f: d iscr i min ::-:.'lion , j oin t cannot be 

extcn d ea 'to and d istinct Eillitics 

an d s 6 vc .-: e i gnties each of v:"hom a re c.:.u tonomo'..lS in t heir 

·govcrnmcn t2 1 f unct i ons . No c11 · a c tivity· on t h e part 

o f scparGtc govern m·:.:nt<J. l e n t itie s e 2n be equated to t he 

nurton 2pp J. ica tior: . ----- It i s an f2ct t h<J.t 

f cd8:r.-<:-l gove:rl11t1cnta 1 f i nonc.:i.ng i s 5-J rcmted v:it11. gre a ter 

f r equ ency .\Jhere ne:c c1 et1 t o· i 1nprovc U 1c condition of ci ti?.c.:ns • 

o f states, c ountic:-" and c itj.e s 1 \vit110nt t )1creby the 

f edera l go \ '8rrn:-i2D.t ·a in. the end result . 

and c-;pprovu 1 huvc no t so rcach·2. c1 in to t'11e opo.r e:i::.ions o"f. 

CHl\ so u-s t o make · 2). tal 

If th is v:ere so , every funding , 

a c c mnpc:: n icd by super v ision , \·.'oulcl per sc become a · fcdc:c2l 

1 
·j 
-l ·j 

.j 
t 

fu n c tion and u sc b ecome act i on . Even 

Hie k s v : \ ·J c G v_c r , 3 0 2 F . ·Sup p . 61.9 1 (D . C. Lc.t .. ( 1 969) docs 

n ot so h old. .... ... 

The court i s confron t ed , \·,ri th defcnd2nt 

\-Jho made efforts to correct Uie c.td:.ivity corr.p J<::J:i.n e c1 o f , 

s uc ceeded ln some rcsp0cts 1 but con tinucd funding 

o f th e p os s i ble a ction th e Cil.y Co u nci l wou1 (1 
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J 
faced the! tOll(: !1 of U.CCCI)Linq 

-" -II 

sol!1c propos:._(} 1)y t11c c.tut11Cll:ity that 
were li<!\.rcd to lc:-.\·: (u l t not Oi) L.imet l, or. 

t!-!o:;c c::c;_)r.iving potc:1ti<1l 
hou!Jing .tc.:n::\llt .c; of irl•prO'.'c::(! I:-0D cho se 
the forr:•cr 

· · .In this court 's view , the e ssence cf defendant ' s wrong , 

if any 1 is not funding u.nd apprvvc.l but a pur-

·ported dereliction a stated statutory duty under 

§2000d-l, i . e. I }iUD could h ave ter::1inz>.tcd funding or h ctVe 

used other to insure ccmplia;)ce . Cf. United State s v. -----·----

'l'he fact: th z.. t 

th e Secretary did not p:.usuc ·of t1Jos e steps c:lo c-:s n ot 

r"\T"T"l". 
'-' .!.Jf""'). • 

\·:l1 i lc the cui t is not .cm.1 c'hed in the remeC::y to 

enjoin an officj.al act o n t11e grou nd that it \·.'u.s n ot. \·1it11in 

the c onferred upon the defend a nt , or th ut it \·las 

an i mproper excrci::>e of s uch authority 1 or th a t Congr es E"-

po':Jer to confer th e au tl .or i ty 1 it J..s 1.11 rc a li ty 

· such an a.ctioh and the only ar.t \-.'hich plainti ff ·c u.n 
'" 

bring against ·thi s defendant. 'l'he cmJ.rt believes tha.t 

plaintiffs J1 avc misconce ived the r eme.c1iC1 l claira v;hi ch 

should Count II of t112 al!lendec1 complC1in t _ s 

disl!1i::;s ec1 for failure to sta te a claim. upon \-.'hich r0lic£ 

can ')K : 2.n Led . 
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i 
Dc c<<usc many o f tnc 2il1ici plaintiffs; thcm-

i ' 
sel v cs h<1v c tflJ:ough their · br i.e f s en•;;;; 11 si zcc1 tl1 c in:.r)n rtt:lr,ce 

p recisely for:nu l<1te:cl decree I the fee-ls their plea 

_mu st be de;::,lt . \·Jith at thi s tim-2 even thougl:1 

rema in s of the action up()!1 \·Jhich t .o premise tba.t relief. 

Therefore I even if the:; action \ ·:Gn:! a1l ogcc1 to be 1n 

of d e feJ1dunt 1 s stutut:ory d..1ty. and power , 0.nc1 

even if the court \·.rcrc to find th2. t such duty pO'.\'er 

\·mrC:! in of plctintif_fs 1 riCJhts , tl1c 

· effect of tl1 c r eJ7te dy disclosed by plG.intiffs 

' "i ll b8 c o n sickrccl .. 

\·mere an agcn.t or of fic.er of the gov e:r n!lWn t pur-

por ti ng to act on its b-2.h i:l lf h ave h e 1 c1 to be 

fo r his conduct \·1l1ich injt•ry to· an ot.h•.: r , .tl1e ground 

of liability must })C found either in U1 at h e exceeded his 

.au thority o r that i t vJas not v ?t l i dly 'l'l1e ac t ion· 

i s thexefore a person a l action 6 fficer and not 
.... 

an action against th e United anc1 an 

that c.f ficcr J.s not against t1v-- c-ovcrcign for sovcreir.n -' 

cannot be enj oinecl . 

. . The critical is not t11C identity of 

thr. hO\·IC Vct·, bi .. 1t the· r csu ll of th e ju(l]!acnt 

o r d ecr ee \..:11.ich ·might b e entered . ].;inn . v. Jl i tc:l1cocL , l/35 U . 
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373 , -, o·· ...Ju/ < . 
' . 

set fo1: th · in Dl.l( tctn v. 377. u .s. 609, G/.0 -___.l-·-····- -- - - --

" The gcnci: a l n1 l c · is thel t 2. :..;uit :ts a<J<tinst 
t11c i f ' t11c sou911t \·?on l d 
c.::--:pcnd on U·J("! public t): casur. y o r do:uain , o r . 
i n te:rfcrc · \"''ith the ac.>:·t ini s tr L!.t ioJl,' * ->: * 
o r. if the efS:.cct o f th e \·Jould bc:: 1 to 
restrain t.h c Govcrnr.< cnt fr o:il acting, or to 
c ompc 1 it to act . 1

" 

Plaintiff s and a.mJ.Cl c ontend U1 at if IIUD c an 

fe asibly to a prC!tlL..>tcr 1:emcdy t11an t1121t con-

taincd in th e d cc):ec heretofore e;1t c:: rcd a gainst CJ17\ v;h ich 

ancJ crc:: a tc mor e ·ncv! lO\v incoltic housing n-J t only in 

c entral c5. ty bat in .Ute Ge n e:: r <:> l Public Eousing an:::a en--

c ompu.ss ins O .c 
J . Cc-ok Ccunty [ 304 F . SL'.pp. 7 3(i 1 

737], th e!! t11 e y cHC entitled t: c ·an o r d er calling fm.: s uch 

. -
'....... effm:t: s . 

t o t1:at po r tion of 1-TLTD 1 s \·:hich tl1c · Secretary 

in his c.1iscJ:etion d e t e rmines t.o alloca te to the Ch icago ' . 

Housing i'·1arket area; that the o rder "will f asl1ion th e 

_m eans of d8 C3 ling ,,,ith a ma jor societal pro1)lC!n " which · 

p r oblc--1 1. s tl1 a. t of increasing segregation of t11c· ra 0 es 

in the Cl1ic as;o 11 ousing area and the scYious 

o f lo·.-: income h o'' in ,, s g . hcference is made t o major 

tal stu c.ly ion;.; \·:h i ch h a ve :rcpor ted on 

ev idence U 1a t i:lic pJ: O})lcJ n i s not confined to tl i<.': ccntr<:tl 

-51-
- -· . - .. -- -· · ·- .. .. .. _ .. _ ..... ., .. · ·- · .· .. ... ....... .. ,..,. ____ ,,--



j 
.I 

l 
l 
J 
l 

l 

l 
{ 

1 :j 

1 
1 ... 
-! 
1 

ci\:x bu ·i:. U1 ::-t t muc l1 of t h0l pl._·oL1c:: i1 is cngcr:c1c;:cd 
I 

exi sti:mcc of (l circle of st:ln:nu :1di nc_; \·.rhi tc 

by t1wsc rcpo:::-ts I the 

plaintiffs appc<ll to t11i s c ourt is found in the l tl.ngu2..gc 

o f the Cou1:t of the Uni ted State's in Louj sit-mtt v·. 

· u nited 380 u.s. l tJS, 154 

b c;::;r in rttincl tl1c:::.t. t.h e cou1:t h as no t merely 
the po'.·l t: l: Ln t t Lc duty to <1 \·.'hich 
\·Jill so far_ p o::;si1Jlc climinu.te the discrimin-
atory effects of th 0 pz:1st c:.s as 
discr i mination. in the! fu tu j: c. " 

However , eve n t hat case not give free license to 

tl1c c ourt to issues noi.:: e:xistcnt . . . i 
i n t he co;-;1 p lz:1in t-. b e fore it. . [ Sec J?;-J.. 1 7, p. 154] . 

It · appcors clear t o this court tha t i:hc relief 

so - tly de sired by pl<.d.n tiffs c:.ncl an:ici \·lO'..lld en tc: i l 

a d ecree ope ratiVe t he in his official 

c apacity and not othen·.1.i.se . 'l'he relief soug11t \·Jould not 

be e·ffcctcd by merely th e ce ssation of cond'.JC:t . 

C f . Hicks v . \•-! e a v c E_, s u pr a . Th e defendant Secretary could 

satisfy the suggested methods of implementation to be con-· 
I 

t ained in this · decree only by "lCting :i.n his Cc1p2.eity uS 

Secrctacy_ of the Depzntmcnt. of Hm.lsing ancl U rb2n t · 

i n th e myr.L:i d func!:.ionc: nnd progre:uns cntru:-.;tcd 

to h im by 

· This cou rt: docs .not 11u.vc . juri s dic tion to direct 
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,(lnd conU:ol l:hc policies o f t11c Uni lc -:1 Sl:.;1lC!!.> th e 
I 

' mn::;t _ }Jc p 2 n nittcc1 l:o cc: r ry out its 

u nho.mpc : .. :cd by jud:i cio.l in tcrvcn i.: ion . · 

required in the licj11 t o f the ui :::}:Josi tion "m u c!e of th C:! 

- p ending mot: ions , the egregiou-s probl em involve d c:md 

dedicate d effor ts of counse l fo r plaintiff s a nd am1c 1 

to soc1-c implementation of correc tive effor t s a } i:eady 

in effect, U1is conrl to th e put<: t i ve 

ei f&c t ivcly circu rn scriL0d. 

-An o ro c r this d0y b een cnt.e:r e cl 

t.h e dcfcnc1ant ' s motion to an d di sn1iss i ns the 

( 
\ 

/,' 
.. / ;: / . 

/) 
/ / , ·'---.- -----.. 

Judge , United StC1te s Court 
...... 

Dated: Septembe r 1, 1970 . 
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Hc ssrs . l\lc;:;_mc12r. Polil:.ofi, R . H:: r1: c ls, 
Bernard I . t:.nd :-;crr ill A . 
Fre c_d, f.._,r Pla:i.nti [fs. [10 9 rrorth Dc::,(boJ:n) ; 

. 
Calvin P . Su.\·;yicr , F.sq . for '1'1-tc tu.n Dou s i n g 
and ins Counci 1 of Chicdgo, u.s c:;..r.1icu s cu r i a e, 
"[53 ; 

}-lcss:l:s, Id.chul" c.l P. Ch<:1.s. A. B<:m e , Hur,1ino n d F.. 
Chaffct z , r,l1i s on S . Dc:.t.vi s , Jv.r.1es L. and EC:hd.n 
A. Hot11 ' ;c11 ilc1 f o r L2\·:y crs ' fo r Civ il Hight:s 
Und e r i ,a ., . .' 0nd Chicaso Of:£i c cs ); 'l'h c 
Coali t i c n; lU-.l\C P Dc f C !"l an c2 t ion F u nr1 , I n c . ; 

· Nation v. l Co;nrn i t t<?. c j-.gv.ins t Disc i t ion i n Bon s ing, 
Inc . , all amici cul:i a e [ 53 \'l. J '<.>.c>. s o n, 69 GOt1 ) . . 

L. :C .sq. fo ): Urb c:m L a '.-.' In sU. tu t:c o f 
In s t:.i.tnt c of Gc o }: s e v;ashington uid.v c r s ity LinCl. 

c ·iti zG n s Ce n te r as a Jil. ici c u riae [23l S. 
GOG03) 

11essr s. Ec1v.rar d n . J:-!ic!:e y 2..nc1 Ellis !> • • 
/\.£fai r s of the Cl1ic aso Da :: J•,ssocia t ion as cu;u_cJ. 
curi a e ( 2 9 s . La S Ct.ll e S t . '6 0 6 0 3 ] 

F. h7illi s Ca r uso, Esq. for Lia d e r s h i p Cou n c il for 
Hc tl:Ol_)O li t.an Ope :n Co;·,·,:l;u n i ti cs a rnicu s curiae [ 155 Horl11 

Drive , 6050 6 ) 

Stuar t Dc?rnst. e in, E s q. for TJ1 e Leagu e of \'-loinen Vote rs o f 
Il iinoi s as a m1cus curiae [ 231 S. L a Salle St . , 60 60 4 ]; 

Hon. Th omas A. United Di s trict Attorriey, 
Chica g o , for De fendan t . 

.')AT.::: _ _ _ . - ·--·- --- - -----__ 
SEP 3 1870 
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Ul\ lTED DISTRICT COlJHT, DTSTl\ ICT OF JLLI?\OIS 
DIVlSlO.:f 

Name of Ju cl:e, _ _______________ __,..,_. __ _ 

J -v I I fJ_c__,_· 
Cause 1\o. 

( (. c... I <,£ /. c; . 

_-_______ :--;{; C:.. ::t / -'; [t.'. t !.-'1.:'_- __ 

Da tc _ _ Q_11 L:_' r_· ·___,..__ _ 

Title of Cause 

Brief Statement 
o! Moti o:1 

N ames and 
Ad dres;;es · of 
moving coc.w scl 

N ames and 
Ad dresses uf 
of.her cc:::. ;,;cl 
cn Liti ecl to 
n oti ce ::ar:1 es 
of part ics t hey 
l'Cpr eSC:1 t. 

/{) • , • c-=-
__ -11 c-y__,c:::· C/.-L'--- -----

. . 

--- --------

- - --------- --- ----------------- ---
Th.c r ulC' s of t his cct! r l to fun:i sh th e of <Jl C:nt: tl:::d to 

0f orC cr ;-4r;J the n: .. uncs and of their attorneys. 
d o t his bcl ov: lists rnay be 

--· --------------

·--------------------------------------------

-
space !Jclcw for J:o:. .1,1o:1s by winutc ckd: 

SE.PZ· 

-
---------------

lhi :1 nl CI:l r.o r:t r! dl!:ll t •> I l :l: Clerk. 
Ccll:\ ';t_•l \\· :1! ! i .1.' t ._ , .. ):J ! . . lJ L'l' llC :l !h:J. 
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I N TH E UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINO IS 

DOROTHY GAC TREAUX , et al ., ) 
) 

Plaintiff 1 ) 

) 
v. ) 

) 
GEORGE 1·7 . ROi'·DJEY , Secretary } 
of the Department of Housing ) 
and Urb an Development of ) 
United States , ) 

) 
Defendant. ) 

F INAL ORDER 

No. 66 c- 1460 

This matter c oming on to be heard on the presentations 

of th e parties , and the Court being fully advised 

r•r IS HEREBY ORDERED that for the reasons given ln 

the Court 1 s dated September l r 19 7 0 I the action 

be and the same i s hereby di smissed. 

Judge , United States District Court 

Dated: October . 21, 1 970 
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IN THE UNITED S'J'ATES DISTR.ICT COURT 
NORTH ER!.\! DISTIUCT OF .CLLINOIS 

EASTERN DIVISIO! .; AT 
.t;[f3"t:;!:;··· O'CLOCK, '·•"'T A ''V .. ..... . 

DOROTHY GA'JTREAUX I et al .. , ) 
. • VI AGNI.;fy-··j·· ····· 

..... 'i, . - --t> [RJ< 
) 

Plain tiffs., ) . 
) 

v. ) No. 66 C 1460 
) 

GEORGE \'l. hui-1:-.JEY , et al ., ) 
) 

Defendants . ) 

NOTICE OF APPEAL 

NOTICE IS HEREBY GIVEN that plaintiffs appeal to the 

Uni ted States Court of Appeals for the Seventh Circuit from 

the order entered h erein on the 1st d ay of September, 1970, 

the d efendants ' motion to dismiss and dismissing 

the c omplaint , and from t he order entered herein on the 21st 

d ay of 1970, dismissing the action. 

Alexander Polikoff 
10 9 N. Dearborn Street 
Chicago , Illinois 60602 
641-5 570 

Dated : Oc tober 29, 1970 

Alexander Polikoff 
Mil ton I . Shadur 
Charles R. Markels 
t-1err i 11 A . Free d 
Be r nard l·ieisberg 
Ceci l C. Butler 

By ifj_A L- Poliko ff 
One of the Attorne ys f or Pl a inti ffs 

. . 
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