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IN THE
UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

No.  71-1073

DOROTHY GAUTREAUX, et al.,
Plaintiffs-Appellants,
V.
GEORGE W. ROMNEY,

Defendant-Appellee.

On Appeal from the Judgment of the United States

District Court for the Northern District of Illinois

BRIEF FOR THE APPELLANTS

STATEMENT OF THE ISSUE PRESENTED

Whether the District Court erred in dismissing the

action under the following circumstances:

(1) The Defendant, George Romney, Secretary of
the Department of Housing and Urban
Development, knew that the Chicago Housing
Authority, a local public housing authority,



was carrying on a de jure racially segregated
public housing system;

(2) The Defendant nonetheless continued for many
years to give formal agency approval to the
racially discriminatory actions of the Chicago
Housing Authority and to provide it with
funds; and

(3) By reason of such approvals and funds the

segregationist aspects of the Chicago public
housing system were continued and expanded.

STATEMENT OF THE CASE

This action against George Romney, Secretary of the
Department of Housing and Urban Development ("HUD"), was
brought as a companion case to a separate action against
the Chicago Housing Authority ("CHA"), a local public
housing authority. Both actions charged that a deliberately
racially segregated public housing system was being carried
on in Chicago and sought equitable relief.* On the District
Court's own motion this action was stayed pending disposition
of the companion CHA case. The staying order said "the
allegations of the Complaint here are virtually identical
with those presented by the Complaint in the companion case"
and "the determination of those issues may render this action

"moot or greatly facilitate discovery and trial of the action."”

(a-32.)

*For a succinct statement of "the scheme under which public
housing is provided in the United States generally," see
Knox Hill Tenant Council v. Washington, F.2d fB.C.
Cir. 1971), slip opinion pp.2-5. HE




On February 10, 1969 plaintiffs' motion for summary
judgment against CHA was granted. The accompanying opinion,
296 F.Supp. 907, found that CHA was deliberately carrying
on a racially segregated public housing system by, among
other things, building public housing projects exclusively
in black areas of the City. The Court found that 99-1/2%
of CHA's more than 30,000 family housing units were located
in areas which were or soon would be substantially all
Negro. 296 F.Supp. at 910. It said that,
"It is incredible that this dismal prospect
of an all Negro public housing system, in
all Negro areas came about without the
persistent application of a deliberate
policy to confine public housing to all
Negro or immediately adjacent changing
areas." 296 F.Supp. at 910.
And it concluded that CHA's site-selection practices and
procedures reflected "a deliberate policy to separate the races."
296 F.Supp. at 914, Relief against CHA was granted by a judgment
order entered on July 1, 1969. 304 F.Supp. 736.
Cross motions for summary judgment were then filed in
this action.* The four count complaint asserted that HUD's
approvals and funding of CHA's discriminatory actions constituted

a violation by HUD of the Fifth Amendment's prohibition against

racial discrimination (Counts I and III) and of Title VI of

*HUD's motion to dismiss was supported by affidavits and was
properly treated as a motion for summary judgment under
Federal Rule 12(b).



the 1964 Civil Rights Act, 42 USCA §2000d (Counts II and
IV). The affidavits and briefs filed in connection with the
motions for summary judgment established two key facts:
1. HUD was fully aware of CHA's discriminatory
site location practices and indeed had sought
unsuccessfully over a period of time to
persuade CHA to abandon them.
2. Notwithstandihg such knowledge, HUD continued
to approve CHA's discriminatorily chosen sites,
to participate in the administration of the
segregated public housing system in the myriad
ways such participation is provided for in the
National Housing Act, and to provide CHA with
the money necessary to the carrying on and
enlargement of the Chicago public housing system.
HUD's awareness of CHA's discriminatory site location
practices was evidenced in a number of ways: for example, by
its rejection of a complaint that approval of CHA proposed
sites would perpetuate a pattern of racial segregation on
the ground that the Chicago political situation gave CHA no
other choice (Rec. Item 33, Ex. B, Letter dated October 14,
1965 of Public Housing Administration), by its efforts over
many years "to persuade the Chicago Housing Authority to
locate low rent housing projects in white neighborhoods™"
(Rec, Item 52, Ex. A, 43, Affidavit of William E. Bergeron),
by its efforts to "block" CHA's "discriminatory actions"
(Rec. Item 52, HUD's Brief, p.9), and by its decision to
approve segregated housing rather than to risk no housing at

all. (Id. pp.13-13A.) HUD said it was faced with the "tough

dilemma" of accepting CHA's sites, knowing "of the City's



intention to resist desegregation," or, by réjecting them,
depriving potential public housing tenants of improved
shelter. (Ibid.)

HUD's continued participation in and approval and funding
of CHA's discriminatory site selection practices is equally
clear and uncontradicted. Although HUD did not make the
initial selection of sites, HUD set the site selection standards
and criteria with which CHA was required to comply, and had
and exercised the power to approve or disapprove every site

selected by CHA. Thus HUD's trial court briefs state:

"In practical operation of the low-rent
housing program, the existence of the program is
entirely dependent upon continuing, year to year,
Federal financial assistance." (Rec. Item 20,
HUD's Memorandum, p.5.)%

"... HUD also requires Housing Authorities
to execute and record Declarations of Trust in
favor of HUD and its Note or Bondholders on all
project property, both real and personal, and on
all income, rents, revenues, or other personalty
held or used or derived from the projects." (Id.
PP.6~7,)

"Upon failure to live up to the requirements
of the Federal law or certain provisions of the

Annual Contributions Contract ... the Federal
Government reserves the right to demand title or
possession of the projects." (Id. p.6.)

*A 1966 affidavit filed by HUD discloses that since 1950
HUD had spent nearly 350 million dollars in financing

CHA projects and that in 1965 HUD had paid 96.67% of the
debt service on CHA projects. (Rec. Item 20, Affidavit

of Marie C. McGuire, dated November 9, 1966, 44 10 and 12.)



"HUD, under the Annual Contributions Contract,
requires certain approvals by it of some of the
actions taken by the Housing Authorities. One of
these approvals relates to the Chicago Housing
Authority's action which is the subject matter of
this suit, il.e., site selection.": (Id. p.l.)

"Section 103, together with section 102, of
Part Two of the Annual Contributions Contract, also
recognizes the right of HUD to approve or to dis-
approve a site selected by the Housing Authority."
(Ibid.)

HUD's Low-Rent Housing Manual establishes
detailed site selection standards and criteria.
(Rec. Item 29, Attachment to HUD's Second Supple-
mental Memorandum.)

"HUD has approved the sites selected by the
Chicago Housing Authority for the 1965 projects,
referred to in the Complaint in this suit as 'The
Five Proposed Projects.' With respect to the sites
for the 1966 projects, referred to in the Complaint
as the 'Twelve Proposed Projects,' HUD is negotiating
with the Chicago Housing Authority the question of
approval of these sites.” (Rec. Item 20, HUD's
Memorandum, p.7.)

"[Tlhe following sites included in the 1966
projects have been approved: [listing omitted]
Determination as to the remaining sites involved in
the 1966 projects has not been made, and no approval
has been given by HUD as to those remaining sites
which are being held in abeyance." (Rec. Item 24,
HUD's Supplemental Memorandum, p.2.)

HUD's "Annual Contributions Contract" with CHA (Part of
Rec. Item 20) also shows the detailed role HUD plays in CHA's
operations, including site selection. Virtually every clause

of this contract conditions CHA activity on approval by HUD.¥*

*Before such a contract is entered into with respect to any
project HUD requires that it tentatively approve a proposed
site and determine that it meets HUD's site selection criteria.
(Rec. Item 29, Attachment to HUD's Second Supplemental
Memorandum, p.8.)



Part One of the Contract is 22 single-spaced typewritten
pages and deals with a variety of topics. There are, in
addition, numerous amendments. Part Two is a 56 page
printed booklet (plus a 15 page index) containing ninety-
seven different sections, each dealing with a separate
subject. A random sample of a dozen of the section headings
follows:

Sec.

101 Efficiency and Economy in Development

103 Acquisition of Project Sites

106 Architectural and Engineering Services

E L Fees for PHA Representatives at Project Sites

206 Eligibility for Admission

208 Tenant Selection

213 Repair, Maintenanée, and Replacement

306 Procurement

307 Personnel

309 Books of Account and Records

404 Development Cost Budgets

509 Rights of PHA to Terminate Contract
These contractual provisions are supplemented by voluminous
regulations which HUD issues from time to time. There are,
e.g., eight pages of regulations on Site Selection and Tentative
Site Approval. (Rec. Item 29, Attachment to HUD's Second

Supplemental Memorandum.)



The cross motions for summary judgment were disposed of
by orders entered on September 1 and October 21, 1970, which
denied plaintiffs' motion, granted HUD's motion and dismissed
the action. (A-55, 56.) The District Court's memorandum
opinion, which accompanied the September 1 order, determined
that plaintiffs had standing to sue (A-37) and that the
jurisdictional amount required under 28 U.S.C. §1331 was
present. (A-38-39.) The Court said however that Count I
failed "to state a claim over which this court has power to
exercise jurisdiction or to grant relief" because Count I
was rested solely on the Fifth Amendment and "the Fifth
Amendment in the circumstances here alleged by this suit does
not authorize suit against the defendant Secretary and the
general federal question jurisdiction section does not confer
authority for such suit." (A—43.) Count II was said to have
failed to state a claim upon which relief could be granted.
(A-49.) Finally, both Counts were said to be additionally
defective because they foundered on the rock of sovereign
immunity. (A-50.) (Counts III and IV, identical to Counts
I and II, respectively, except that they did not allege purpose-
ful discrimination, were dismissed as well for their failure
to make that allegation. A-36-37.)

The notice of appeal was filed on October 29, 1970. (A-57.)
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SUMMARY OF ARGUMENT 1

The complaint alleges, and the affidavifs and briefs
filed below show without dispute: (1) the public housing
system in Chicago was de jure racially segregated; (2) HUD
knew it; (3) HUD tried and failed to persuade CHA to end
its segregation practices; and (4) possessing such know-
ledge and notwithstanding such failure HUD continued,
administratively and financially, to approve and participate
in the carrying on and expansion of the segregated Chicago
public housing system.

These undisputed facts show a violation of the Fifth
Amendment prohibition against racial discrimination by a
federal agency over which the District Court has jurisdiction.
They also show a violation of the prohibition of Title VI
of the Civil Rights Act of 1964 against racial discrimination
in any program or activity receiving federal financial
assistance. Neither action is barred by the doctrine of

sovereign immunity.

ARGUMENT
We will deal in order with the three grounds for the
District Court's decision to dismiss the action: dismissal of
Count I for lack of jurisdiction;, of Count II for failure to

state a claim upon which relief could be granted, and of both



counts because of the doctrine of sovereign immunity.*

I.

COUNT I STATES A CLAIM OVER

WHICH THE DISTRICT COURT HAS

JURISDICTION UNDER 28 U.S.C.
§13231.

The District Court apparently dismissed Count I of the
Complaint because it viewed that Count as alleging only
a violation of the Fifth Amendment and not of "... unauthorized
or undelegated exercises of power under existent congressional
statutes," (A-42.) Here is the Court's specific‘Count I

holding:

*The District Court also dismissed Counts III and IV because
those Counts, otherwise identical to Counts I and II, failed
to allege "intentional and deliberate" discrimination. (A-36.)
This was error. See, e.g., Green v. Kennedy, 309 F.Supp.

1127 (D.C.D.C. 1971), where the court said, "We have taken
into account that what is involved in the case before us is
the Federal Government, and not the States, and that there is
no allegation or evidence that it is the purpose of the
Federal statute or regulations to foster segregated schools.
These considerations do not undercut the plaintiffs' claims
.+« [Tlhe lack of segregative purpose on the part of the
Government does not avoid the constitutional issue if the
Government action materially supports a program of school
segregation." 309 F.Supp. at 1136; appeal dismissed, 398 U.S.
956 (1970). See also, Southern Alameda Spanish Speaking
Organization v. City of Union City, California, 424 F.2d 291,
295 (9th Cir. 1970

However, since it is now established that the discrimina-
tion in this case was intentional and deliberate, albeit
reluctant (as to CHA see 296 F.Supp. at 914; as to HUD see,
e.g., Rec, Item 52, HUD'"Ys Brief, pp.13-133), we content
ourselves in this brief with this mention of the separate error
in dismissing Counts III and IV.

=L



"The court holds that the Fifth Amendment
in the circumstances here alleged by this
suit does not authorize suit against the
defendant Secretary and the general
federal question jurisdiction section does
not confer authority for such suit. There-
fore, Count I fails to state a claim over
which this court has power to exercise
jurisdiction or to grant relief and the
same is dismissed." (A-43.)

This holding is erroneous for two reasons: (A) The
Constitution and 28 U.S.C. §1331 do authorize actions based
solely on violations of the Constitution; and (B) In any event
an unauthorized (i.e., unconstitutional) exercise of power
under the National Housing Act is necessarily involved in the

allegations of Count I.

A. The District Court has Jurisdiction over a Claim Based
Solely on a Violation of the FPifth Amendment.

The District Court's holding as to Count I is refuted
by the unambiguous language of the Constitution itself, the
federal judiciary acts and decisions of the Supreme Court.
The Constitution creates three independent sources of federal
jurisdiction: constitution, laws, aﬁd treaties. It says
that the power of the federal judiciary extends to all cases

"arising under this Constitution, the laws of the United

States and treaties ..." U.S. Const. Art. III, §2 (emphasis
supplied). That power is vested in a Supreme Court and
congressionally established inferior courts. U.S. Const.

Art. III, §l.

=11
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Since at least 1801 the judiciary acts have vested
jurisdiction in the federal trial courts in the same tri-
partite terms. The Judiciary Act of 1801 provided that,

"[Tlhe said circuit courts respectively
shall have cognizance ... of all cases
in law or equity arising under the
constitution and laws of the United
States and treaties made, or which shall
be made, under their authority ..."

2 Stat. 92 (1801) (emphasis added).

'This pattern has been carried forward in every subsequent
Judiciary Act: Judiciary Act of 1875, 18 Stat. 470; Judiciary
Aot of 1888, 24 Stat. 552; Judiciary Act of 1911, 36 Btat.
1091; Judiciary Act of 1948, 62 Stat. 930; and the current
Judiciary Act of 1958, 72 stat. 415, 28 U.5.C. §1331. The
current provision is:

"The District courts shall have original
Jurisdiction of all civil actiohs
wherein the matter in controversy exceeds
the sum or value of $10,000 exclusive of
interest and costs, and arises under the
Constitution, laws, or treaties of the
United States." 28 U.S.C. §1331(a).

There have been only minor language changes in over a

century and a half, one of which was to substitute "or" for
"and" between "laws" and "treaties." This change made it

even plainer that "arises under the Constitution" is a separate
and independent source of jurisdiction from "laws" and
"treaties."

At least as early as 1822 the United States Supreme

Court recognized that federal jurisdiction could be rested on

o



the Constitution alone (as distinct from legislation passed
under the authority of the Constitution). In Cohens v.
Virginia, 19 U.S. (6 Wheat) 89, 100, (1822),‘Chief Justice
Marshall said:

"A case in law or equity ... may truly be

said to arise under the constitution or

a law of the United States, whenever its

correct decision depends on the construction
of either. ...

The jurisdiction of the court, then,
being extended by the letter of the
constitution to all cases arising under
it, or under the laws of the United States,
it follows that those who would withdraw any
case of this description from that juris-
diction, must sustain the exemption they
claim on the spirit and true meaning of the
constitution, which spirit and true meaning
must be so apparent as to overrule the words
which its framers have employed" (emphasis
supplied).

In Bell v. Hood, 327 U.S. 678 (1946), an action was

dismissed by the district court because federal jurisdiction

was rested solely on the Fourth and Fifth Amendments. The

action had been brought under the Judiciary Act of 1911, 36

stat, 1691, which gave original jurisdiction to district

courts over "all suits of a civil nature, ... where the matter

in controversy ... arises under the Constitution or laws of

the United States or treaties ..." Affirming the trial court

the Court of Appeals said: "It will be noticed that Congress

has enacted no law under the authority of the constitutional
provision relied on by plaintiffs as the jurisdictional basis ..."

250 F.28.96,..100 (9th: Cix. 1945). Reversing, the Supreme

-13~



Court said:
"... [Wlhere the complaint is so drawn as
to seek recovery directly under the
Constitution or laws of the United States,
the federal court, but for two possible
exceptions later noted [immateriality or
frivolousness of the Constitutional
claim], must entertain the case." 327 U.S.
at 681-82 (emphasis supplied).

As the District Court here recognized (A-40), Bolling v.
Sharpe, 347 U.S. 497 (1953), is a more recent illustration
of an exercise of jurisdiction based solely on the Fifth
Amendment. The District Court distinguished Bolling because
of "the unique status of the District of Columbia." (A-41.)
Why that fact should make a difference under the Fifth
Amendment or under §1331 was not explained. Certainly there
is nothing in the Bolling opinion to support the view that
the Court had jurisdiction to end racial discrimination by
federal officials only because their authority was confined
to the District of Columbia. (Although a jurisdictional
question was not raised in Bolling as it was in Bell, lack of
subject matter jurisdiction is of course fatal to a court's

consideration of any case and may be raised by the court sua

sponte.)

Cohens, Bell and Bolling, as well as the plain language

of 28 V.5.C. 81331, support jurisdiction over Count I. We
have found no authorities to support the District Court's

contrary view.

-1 -



B. The District Court Clearly has Jurisdiction Over a
Fifth Amendment Claim Based on Defendant's
Unconstitutional Performance of Statutory Duties.

Even under the trial court's jurisdictional view, which
requires an allegation of %unauthorized or undelegated
exercises of power under existent Congressional statutes”
(A-42) as a basis for federal court jurisdiction, dismissal
of Count I was erroneous. Although plaintiffs are asserting
Fifth Amendment rights, the nature of their complaint against
the defendant is that he has misapplied or exceeded his
statutory authority, 42 U.S.C. §1401 et seq., in violation
of those rights. So in Bolling the Court could have focused
on the statutory authority under which the defendant school
board members were (unconstitutionally) acting. Federal
officials almost alwa}s purport to act pursuant to statutory
authority. When in such a case they act unconstitutionally,
"unauthorized or undelegated exercises of power under existent
Congressional statutes" are involved. Congress rarely
authorizes or delegates the power to act unconstitutionally,
and when it does the constitutionality of the statute (not the
case here or in Bolling) is the issue.

It is therefore clear that the District Court's dismissal
of Count I was erroneous both because of the plain language
of the Constitution and of 28 U.S.C. §1331, and because the
District Court's own "premise for jurisdiction" (A-42) was in

any event satisfied.
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II. -

COUNT II STATES A CLAIM OF
VIOLATION OF TITLE 42 U.S.C.
§2000d UPON WHICH RELIEF CAN
BE GRANTED. :

Count II of the Complaint alleges a violation of Title

VI of the Civil Rights Act of 1964, 42 U.S.C. §20004, and
rests jurisdiction on 28 U.S.C. §§1331 and 1343(4). The
District Court said that the "only issue" as to Count II was,

"did the continued approval and funding

of a discriminatory housing program

make the defendant a joint participant

in the violations which CHA has been

found to have committed;" (A-44.)
The Court answered that it did not, and therefore dismissed
Count II, Both the Court's characterization of the issue and
its holding are erroneous.

Title VI of the Civil Rights Act of 1964, 42 U.S.C. §2000d,

provides:

"No person in the United States shall,

on the ground of race, color, or national

origin, be excluded from participation

in, be denied the benefits of, or be sub-

jected to discrimination under any

program or activity receiving Federal

financial assistance.”
Since CHA's public housing system was a program "receiving
Federal financial assistance," and in that program CHA
discriminated against the plaintiffs on the basis of race, there
can be no doubt that Section 2000d was violated. There is no

dispute that HUD, knowing of the discrimination, nonetheless

continued to approve CHA's racially discriminatory activities
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and fund its program. In nearly identical factual circum-
stances a complaint against HUD was sustained in Hicks v.
Weaver, 302 F.Supp. 619 (E.D. La. 1969); appeal dismissed,

December 17, 1969, on motion of HUD. 1In Hicks the court

said:

"Likewise, through its Secretary Weaver,
HUD has violated the plaintiffs' rights
under 42 U.S.C. 2000d. As noted above,
HUD was not only aware of the situation
in Bogalusa but it effectively directed
and controlled each and every step in
the program. Nothing could be done
without its approval. HUD thus sanctioned
the violation of plaintiffs' rights and
was an active participant since it could
have halted the discrimination at any step
in the program. Consequently, its own
discriminatory conduct in this Trespect
1s violative of 42 U.S.C. §20004." 302
F.Supp. at 623 (emphasis supplied).

Hicks is indistinguishﬁble in principle from this case.

A recent decision of the Third Circuit Court of Appeals
confirms the view that HUD's approval and funding of CHA's
discriminatory program violated Section 2000d. . In Shannon v.
HUD, _  F.2d __ (3rxd Cir. 1970), HUD had approved a rent
supplement progrém of .a local publié agency, the Philadelphis
Redevelopment Authority, to be utilized in a so-called "221(d) (3)"
mortgage insurance project. The Court said that, from a
social standpoint, the project was the functional equivalent
of public housing:

"[Flrom a social standpoint a 221(d) (3)
project with. 100 percent rent supplement
occupancy is the functional equivalent of

a low rent public housing project." Slip
opinion p.17.
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The Court also said that no site selection distinctions
between low rent public housing and 221(d) (3) rent supplement
housing had been developed, and that the latter program
"would seem to have the same potential for perpetuating
racial segregation as the low rent public housing program

has had. See Gautreaux v. Chicago Housing Authority, 296

F.Supp. 907 (N.D. Ill. 1969); Hicks v. Weaver, supra." Slip
opinion pf18.

In Shannon, as here, it was alleged that the local
agency selected and HUD approved housing sites which "will
have the effect of increasing the already high concentration
of low income black residents [in the areas chosen]." Slip
opinion p.2. There, as in Counf II here, jurisdiction was
laid under 28 U.S.C.A.\) §§1331 and 1343. 1Ibid. There, as
here, HUD's site selection approval and funding were claimed
to violate Title VI of the 1964 Civil Rights Zet, 42 U.S.C.A.
§2000d4. Id, at p.10.

The Court of Appeals so held, and said that under the
Civil Rights Act of 1964 the Secretarylof HUD was directed "to
look at the effects of local planning action and to prevent
discrimination in housing resulting from such action." Id.
at p.1l. It added:

"Possibly before 1964 the administrators

of the federal housing programs could, by
concentrating on land use controls, building
code enforcement, and physical conditions

of buildings, remain blind to the very real
effect that racial concentration has had in
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the development of urban blight. Today
such color blindness is impermissible.
Increase or maintenance of racial
concentration is prima facie likely to

lead to urban blight and is thus prima
facie at variance with the national housing
policy."  Slip opinion p.20.

In Shannon HUD approved the program of the Philadelphia
Redevelopment Authority without considering the factor of
raéial concentration. Slip opinion pp. 18,20. Here, knowing
the racial concentration effects of past and proposed CHA
programs, HUD deliberately approved and funded a program which
not only increased racial concentration but continued and
expanded a housing system which was de jure segregated. 1If
mere failure to consider racial concentration in approving
local agency site selection violates §2000d, as Shannon holds,
there can be no doubt that HUD's conduct here does so.

The District Court's contrary conclusion in this case was
that, "The court believes that plaintiffs have misconceived
the remedial claim which should be taken and Count II of the
amended complaint is dismissed for failure to state a claim for
which relief can be granted." (A-4§.) The reason for this
conclusion 1is somewhat unclear; apparently it is based on the
absence of an agency relationship between CHA and HUD. CHA
was not HUD's agent, the District Court said, and its acts were
not HUD's acts. "Funding - -and approval [by HUD] have not so
reached into the operations of CHA as to make its functions

federal governmental functions." (A-48.) The Court also noted
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that CHA and HUD are "separate governmental entities."”" (Ibid.)
The District Court's conclusion is contrary to Shannon
and Hicks. It is also contrary to the obvious intent of
Congress .which no doubt intended Title VI of the Civil Rights
Act to apply to federally financed or assisted programs
administered by or through state and local governmental
bodies. For example, Senator Humphrey's answer to a question
about Title VI showed clearly that the title was intended to
apply where discrimination was carried on by a State or other
local political subdivision:
"Some Senators have expressed the fear that
in its original form title VI would authorize
cutting off of all Federal funds going to a
State for a particular program even though only
one part of the State were guilty of racial
discrimination in that program. And some
Senators have feared that the title would
authorize canceling all Federal assistance to

a State if it were discriminating in any of
the federally assisted programs in that State.

"... [Tlhese interpretations of title VI
are inaccurate ... [Alny termination of
Federal assistance will be restricted to the
particular political subdivision which is
violating non-discrimination regulations

established under title VI." (Congressional
Record, June 4, 1964, pp. 12288-89, [emphasis
added].)

The courts have so held. See, e.g., Bossier Parish School

Board v, Lemon, 3700F.2d 847 (5th €ir., 1967).
Another aspect of the District Court's focus on the
asserted absence of an agency relationship between HUD and

CHA is its discussion of Burton v. Wilmington Parking Authority,
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365 U.S. 715 (1961). 1In Burton a state agency leasing space
to a private party was held jointly responsible with the
private lessee for racial discrimination because the agency's
relationship to the lessee made the agency a "joint
participant" in the discrimination. The District Court here
sought to distinguish Burton on the ground that two sovereignties
are involved in this case whereas in Burton the parties were
a state agency and a private lessee. (A-48.)

Count II does not allege a respondeaﬁ superior theory of

liability.* Rather, it asserts that HUD's own conduct constitutes

*Even 1f there were some requirement that the discriminatory
conduct of CHA be somehow attributable to HUD, whether on a
"joint participation" theory or otherwise, the District
Court's attempt to distinguish this case from Burton for
the two sovereignties reason would be inappropriate. On
constitutional grounds Simkins v. Moses Cone Memorial Hospital,
323 F.2d 959 (4th Cir. 1963), held the "separate but equal"
provisions of the Hill-Burton Act violative of both the Fifth
and Fourteenth Amendment. The fact that federal assistance
was administered in some respects through state agencies
provided no ground for avoiding the prohibitions of the Fifth
Amendment. The Court said that the "language and holding [of
Burton] is not to be limited to cases involving leases of
public prepercty .t 3230 . 2d fak 968=-69.

Nor would it be particularly novel, as the District Court
apparently thought, to attribute the acts of a local agency to
a federal agency. In Schetter v. Housing Authority of the City
of Erie, 132 F.Supp. 149 (W.D. Pa. 1955), the court held that
the United States could be liable under the Federal Tort
Claims Act for the negligence of the Erie Housing Authority
because of the extensive control of the Public Housing
Administration over Erie. The court said:

"I am compelled to find that Erie was an
instrumentality of the United States,
and that the United States is a proper
defendant to the instant proceedings."
132 B.Supp. at 152,
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a violation of §2000d. That section is violated, as Hicks

v. Weaver held, when HUD knowingly participates, through
supervision and funding, in a discriminatory program. HUD
is not to be held liable for CHA's discrimination, as a
principal may be held liable for the acts of his agent, by

a mere showing of the relationship and without any
participation in the agent's acts. HUD is liable for its
own acts of knowing supervision and funding of a discrimina-
tory program. Thus, the District Court's statement, "Funding
and approval have not so reached into the operations of

CHA as to make its functions federal government functions"
(A-48) , misses the point. HUD's funding, and HUD's approval
of CHA's discriminatory program, with knowledge that the

program was discriminatory, constitute acts of HUD which

violate §2000d.

In Green v. Kennedy, 309 F.Supp 1127 (D.C.D.C. 1970), a

preliminary injunction was granted which barred the Secretary

of the Treasury and the Commissioner of Internal Revenue from
granting tax exempt status to private schools in Mississippi
unless they first determined that the schools were not

racially segregated. The complaint alleged that the tax
benefits violated §2000d. By contrast with the view of the
District Court in this case concerning "agency", the Green.
defendants conceded that tax benefits should be denied if "state

action" were involved in the operation of segregated schools.
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The only issue was whether tax exemption could constitutionally

|
be extended to segregated private schools not otherwise
|

unconstitutional because of state involvement. The Court,

holding that it could not be, said:

"The inadequacy, from a constitutional point
of view, with the statute as applied by

the Internal Revenue Service, lies in the
assumption by the Service that the ultimate
constitutional issue is whether constitutional
guarantees have been violated because the
establishment and maintenance of segregated
private schools has been aided by state
involvement and support, independent of any
support from federal tax benefits ..."

309 P.Sapp. at 1137.

How ironic that the issue which the Service conceded is the one
that stopped the District Court here. Clearly, as the Service
conceded, if §2000d is violated by aiding private discrimination,

(the holding of Green v. Kennedyf} a fortiori it is wviolated

by aiding state, (e.g., CHA), discrimination. And if such
indirect aid as granting a tax benefit constitutes impermissible
involvement in a discriminatory arrangement, the extensive and
detailed involvement of HUD in CHA's operations "qualifies"

as impermissible.

The facts showing HUD's involvement in the illegal

discrimination of a local housing authority are at least as

compelling as in Hicks, supra, where HUD chose not to appeal.

Congress unquestionably intended the prohibitions of §2000d
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to apply to discrimination by state and local agencies.

Hicks, Shannon and Green, as well as the clear intent of

§2000d, all show that the opinion below erred in its
discussion of §2000d4, and that HUD's conduct in this case
was a violation of that Section. The dismissal of Count II

of the complaint was therefore erroneous.

13iEIEe

THE ACTION IS NOT BARRED BY
THE DOCTRINE OF SOVEREIGN
IMMUNITY.

Lastly, the District Court said that the action was
barred by the doctrine of sovereign immunity. The Court -
3
quoted Dugan v. Rank, 372 U.S. 609 (1963), to the effect
that a suit is against the sovereign if the. effect of the
judgment would be to restrain the government from acting or
to compel it to act. (A-51.) It stated that a decree in
favor of plaintiffs here would be "operative against the
defendant in his official capacity" (A-52), and concluded,
"This court does not have jurisdiction to
direct and control the policies of the
United States and the government must be
permitted to carry out its functions
unhampered by judicial intervention."
(A-52-53.)
It is of course inappropriate to dismiss an action because

of speculation as to the relief which might be granted.

Moreover, declaratory as well as injunctive relief was sought.
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See, Powell v. McCormack, 395 U.S. 486, 499 (1969). But
accepting arguendo the trial court's stateme%t that "the
relief sought would not be effected by merely ordering the
cessation of conduct" (A-52), the sovereign immunity doctrine
does not apply in this case for two separate reasons, both
of which require reversal: %

(A) The government has by statute consented to be

sued.

(B) This case falls within an acknowledged exception

to the sovereign immunity doctrine.

A. The Government has By Statute Consented to be Sued.

Jurisdiction over this action is securely rested upon
the "sovereign's" consent. That -consent is found in 42
U.S.C. §1404(a), which provides:

"The United States Housing Authority may
sue and be sued only with respect to its
functions under this chapter [Chapter 8
(Low-Rent Housing), Title 42] and sections
1501=1505 of this title.,"

This action is based upon the claim that, in the adminis-
tration of the government's low-rent housing program, the
defendant has exerc¢ised his powers in a manner which violates
plaintiffs' constitutional rights. The defendant has
acknowledged that his actions and authority are derived from
Chapter 8 of Title 42. (Rec. Item 20, HUD's Memorandum, p.2.)

Chapter 8 contains the express Declaration of Policy regarding

low-rent housing (§1401), defines terms such as eligibility
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(§1402) , esﬁablishes the United States Housing Authority
(§1403) ; empowers the Secretary of HUD to exerdise the
functions of the Authority (Id.), and generally, throughout
its numerous other prowvisions, sets out the duties and
guidelines for the Housing Authority. Within the provisions
of Chapter 8 are the powers of funding and approval of sites
for low-rent public housing, and it is tﬁe exercise of those
powers in particular which form the basis of this action.
Section 1404 (a) therefore constitutes a consent to an action
such as this and a waiver of whatever protective mantle

sovereign immunity might have otherwise afforded.

=

X

In FHA v. Burr, 309 U.S. 242, 245 (1940), the Supreme
Court, referring to a similar provision in the National
Housing Act of 1934, stated:i -

"... waivers by Congress of governmental

L immunity in case of such federal instru-

mentalities should be liberally construed.
This policy is in line with the current
disfavor of the doctrine of governmental
immunity from suit."

In Sigona v. Slusser, 124 F.Supp. 327, 329 (D.Conn. 1954),
the Court cited Burr and acknowledged that "under Section 1404 (a)
of Title 42 U.S.C.A., the Public Housing Administration may
sue and be sued with respect to its function under Chapter 8

which includes the development and administration of a low

rent housing project." See also Seven Oaks v. FHA, 171 F.2d

947, 948 (4th Cir. 1948).

Consent to suit is also found in Section 10 of the
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Administrative Prqcedure Act, 5 U.S.C. §702, which provides:

"A person suffering legal wrong because of

agency action, or adversely affected or

aggrieved by agency action within the

meaning of a relevant statute, is entitled

to judicial review thereof."
It is generally held that this section "implies a comprehensive
waiver of sovereign immunity in all actions otherwise

sustainable against federal officers or agencies." Powelton

Civic Home Owners Ass'n v. Department of Housing and Urban

Development, 284 F.Supp. 809, 834 (E.D. Pa. 1968).

It is true that some courts have on occasion denied that
Section 10 of the A.P.A. constitutes a waiver of immunity as
to those agency: actions falling within its scope.* However,
although the Supreme Court has not specifically ruled on the

questidn, it seems to have assumed in Rusk v. Cort, 369 U.S.

367 (1962), that Section 10 is a grant of jurisdiction and a
waiver of immunity. In Rusk jurisdiction in an action for
declaratory and injunctive relief was rested on Section 10.

The Court said (369 U.s. at 379-80) it would not hold "that

the broadly remedial provisions of the Administrative Procedure
Act are unavailable to review administrative decisions ... in
the absence of clear and convincing evidence that Congress so

intended." Abbott Laboratories v. Gardner, 387 U.S. 136 (1967),

is in accord.

*See the cases collected and analyzed in Hearing before the
Subcommittee on Administrative Practice and Procedure of the
Senate Committee on the Judiciary, June 3, 1970, p.88
(hereinafter cited, "Hearing").
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The weight of authority and the better reasoned and more

recent cases also support Powelton's reading of Section 10.

In Scanwell Laboratories, Inc. v. Shaffer, 424 F.2d 859, 874,

(D.C, Cir. 1970), the Court said:

"It seems axiomatic to us that one must
imply, from a statement by the Congress
that judicial review of agency action will

"be granted, an intention on the part of
Congress to waive the right of sovereign
immunity; any other construction would
make the review provisions illusory."

Kletshka v. Driver, 411 P.2d 436, 445 (2d Cir. 196%9), held that

the A.P.A. grants jurisdiction to federal courts to provide
relief with respect to alleged violations of law by federal
agencies and "constitutes a waiver of sovereign immunity
concerning those claims which come within its scope."”

)

Similarly, in Estrada v. Aherns, 296 F.2d 690, 698 (5th Cir.

1961) , brought solely under Section 10, the Court examined
the relationship between sovereign immunity and the A.P.A. and
said:

"The practice of bringing suits against

an individual official to restrain or
review governmental action refilects the
historical doctrine of sovereign immunity.
In days now dong gone by, relief could

be obtained only by a showing that the
official sued had acted on invalid
authorization or outside his authorization
and therefore could not be deemed to have
acted for the government ... See Larson
v. Domestic & Foreign Commerce Corp.,
1949, 331 ©.8. bed, 63 8.Ct. 1a57, 93
L.EG, 16283 ...

... The doctrine is wearing thin. Recent
years have witnessed a great expansion of

ol



the individual's rights to seek redress
against the government for wrongs
committed by it. See Davis, Administra-
tive Law Treatise §25.01-.03 (1958); Hart
& Weschsler, The Federal Courts and The
Federal System 1161-63 (1952); Note 68
Harv.L.Rev. 506 (1955). Probably the two
most important federal statutes waiving
governmental immunity are the Federal
Tort Claims Act of 1946 [28 U.S.C.A.
§2674] and the statute involved in this
case, the Administrative Procedure Act,
-also passed in 1946. By providing
judicial review in an action brought

by 'any person adversely affected or
aggrieved by any agency action' Congress
permitted suits which under established
tests would certainly be barred as suits
against the government. Cf., Larson
supra, 337 U.8. at 693-695. The Act
thereby makes a clear waiver of sovereign
immunity in actions to which it applies."
(emphasis supplied.)

Also supporting this view of Section 10 are Shannon,

supra; Citizens Committee for the Hudson Valley v. Volpe, 425

F.2d 97 (2d Cix. 1970);: Coleman v. United States, 363 F.2d

190 (9th Cir. 1966), adhered to on rehearing, 379 F.2d 555

(1967) ; Cappadora v. Celebrezze, 356 F.2d 1 (2d Cir. 1966);

Mulry v. Driver, 366 F.2d 544 (9th Cir. 1966); Brennan v. Udall,

379 FP.24 803 (10th Cir., 1967); and Adams v. Witmer, 271 P.2d

29 (9¢th Cirxr. 1958}.

Thus it is clear on two separate grounds that the "sovereign"
has consented to be sued in an action such as this one and that
the doctrine of sovereign immunity is therefore no bar to the

suit.

-9



B. This Case Falls Within an Acknowledged Exception
to the Sovereign Immunity Doctrine.

In addition to the government's consent, which is itself
fully dispositive of the sovereign immunity issue, this
case falls within a well-recognized exception to the sovereign
immunity doctrine.

That exception is that a private party may secure judicial
redress against government officials for conduct in violation
of constitutional or statutory provisions. As the Attorney
General's Committee on Administrative Procedure observed:

"While the Government enjoys sovereign
immunity from suit, its officers do not
share in that immunity. They are answerable
for wrongs committed even in the course of
their official work." . Administrative
Procedure in Government Agencies, S.Doc. No.
8, 1lth Congs, lst Sess., B0=82 (1941).

A formulation of this exception to sovereign immunity is found

in Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682,

701-02 (1949):
"... the action of an officer of the sovereign
+++ Can be regarded as so 'illegal' as to
permit a suit for specific relief against the
officer as an individual only if it is not
within the officer's statutory powers or, if
within those powers, only if the powers, or
their exercise in the particular case, are
constitutionally void." (Emphasis added.)

This exception is so well-recognized that the Government
has been criticized for even arguing the contrary. In Toilet

Goods Ass'n v. Gardner, 360 F.2d 677, 683 n.6 (2d Cir. 1966),

aff'd 387 U.S. 158 (1967), Judge Friendly said:
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"[The Government makes] the surprising
contention that an action for a declara-
tion that federal regulatory officers
have acted in excess of their authority
constitutes an unconsented suit against
the United States. ... [L]aw officers
of the Government ought not to take up
the time of busy judges or of opposing
parties by advancing an argument so
plainly foreclosed by Supreme Court
decisions." '

Moreover, the former Assistant Attorney General who was assigned
to express the views of the Department of Justice on a
legislative proposal to modify the sovereign immunity doctrine
said,

"[Tlhere is no doubt that a court today

may look into unauthorized or uncon-

stitutional agency action ..." Letter

from William P. Ruckelshaus, Assistant

Attorney General to Hon. Edward

Kennedy, Hearings, p.256-57.

Since the complaint here clearly alleges that the

defendant exercised his powers in a manner which was "constitu-
tionally void," the acknowledged exception to the sovereign
immunity doctrine is clearly applicable. (Cases which explicitly
utilize this exception against the Secretary of HUD and other
federal defendants are discussed in the next following subsection

of this brief.) For this separate reason the sovereign

immunity doctrine is no bar to this suit.

C. The District Court's Contrary View is Erroneous.

The District Court seems to have been led astray because

of its view that the relief sought would require "affirmative"
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action (i.e., some sort of mandatory action)‘by a federal
official. Thus, the court said that "the critical consideration
is not the identity of the parties ... but rather the result

of the judgment" (A-50), stated that it was without jurisdiction
to compel the defendant Secretary to act in a particular

manner "in discharging the myriad functions and programs
entrusted to him by Congress," (A-52), and quoted Dugan v.

Rank, 372 U.S. 609, 620 (1963) to the effect that "the general
rule is that a suit is against the sovereign if the judgment
sought would ... interfere with the public administration ...
or if the effect of the judgment would be to restrain the
Government from acting, or to compel it to act." (A-51.)

The trial court's reliance on such a "general rule" was
misplaced., As Professor Kenneth Culp Davis, a leading
authority onthe doctrine of sovereign immunity, states:

"This so-called general rule [of Dugan] never
has been the general rule and is not likely
to become the general rule. Judgments of
courts have often ... interfered with the
public administration, and have often
restrained the government from acting or
compelled it to act, and judgments of courts
will surely continue to do those things in

the future." Davis, Administrative Law
Treatise, §27.01 (1965 Pocket Part, at 149).

Examples of such "interference" with public administration are
numerous, particularly in actions where, as here, violations

of constitutional rights are alleged. Challenges have been

upheld against the exercise of the Secretary of State's discretion

in the issuance of passports, Kent v. Dulles, 357 U.S. 116 (1958);
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against regulations issued by the Commissioner of Food and

Drugs, Abbott Laboratories v. Gardner, 387 U.S. 136 (1967);

and against the Postmaster General's decision to bar certain

matters from the mails, Manual Enterprises v. Day, 370 U.S.

478 (1962}, 1In Vitarelli v. Seaton, 359 U.S. 535 (1959),
the Supreme Court ordered the government to reinstate an

employee; in Greene v, McElroy, 360 U.S. 474 (1959), to restore

a revoked security clearance; and in Schneider v. Smith, 390

U.S. 17 (1968), to approve an application for a merchant
mariner's document.
These Supreme Court decisions have been followed in a

number of lower court cases. See, e.g., Norwalk CORE v.

Norwalk Redevelopment Agency, 395 F.2d 920 (2d Cir. 1968);

Hicks v. Weaver, 302 F.Supp. 619 (E.D. La. 1969); Western

Addition Community Organization v. Weaver, 294 F.Supp. 433

(N.D. Cal. 1968); Powelton Civic Homeowners Ass'n v. HUD, 284

F.Supp. 809 (E.D. Pa. 1968); Hobson v. Hansen, 269 F.Supp.
401 (D.C. 1967), appeal dismissed 393 U.S. 801 (1968); and

Annie Bell Jay v. United States Department of Agriculture,

308 P.,Supp. 100 (N.D. Tex. 1969).

In Shannon, supra, the Court thought so little of the

sovereign immunity defense that it merely noted the defense was
raised (slip opinion p.3) and did not discuss it further.
The case was remanded "for the entry of an injunctive order

prohibiting further steps in the finalization of mortgage
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insurance or other federal financial assistance to the
project until such time as HUD makes a determination in
substantive and procedural conformance with this opinion ..."

Shannon, slip opinion p.24. See also, Environmental Defense

Pund v. Hardin, 428 P.24 1093 (D.C. Cir. 1971); carter v.

Seamore, 411 F.2d 767 (5th Cir. 1969); Crowther v. Seaborg,

312 ¥.8upp. 1205 (D.C. Colo. 1970); Green v. Kennedy 309 F.Supp.

427 (D.C.D.C. 1970); Dermott Special School District v. Gardner,

278 F.Supp. 687 (E.D. Ark. 1968); and Lee County School

District No, 1 v. Gardner, 263 F.Supp. 401 (D.5.C. 1967).

In Crowther the Court summed up a great deal of sovereign
immunity discussion succinctly by stating two exceptions to

the "general rule" of Dugan v. Rank:

"A suit 1is not barred by sovereign immunity

if (1) it alleges that the actions of the

officers challenged are beyond their

statutory authority, or (2) it alleges

that although acting within the scope of

that authority, the powers exercised, or

the manner in which they are exercised, are

constitutionally void." 312 F.Supp. -at 1219.
In these and other cases in which plaintiffs have sought
equitable relief against unconstitutional acts of federal
officials, the doctrine of sovereign immunity has been no bar.

The trial court's assertion that "... the government

must be permitted to carry out its functions unhampered by

judicial intervention" (A-53) is thus contrary to the history
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of judicial review of the acts of government officials.*
The only two cases cited by the District Court on this point,
Minnesota v. Hitchcock and Dugan v. Rank, each involved
disputed property rights. This is an area in which special
policy reasons and the availability of an alternate remedy
in the Court of Claims buttress the application of the
sovereign immunity doctrine, although Knox Hill seems to
undermine the sovereign immunity doctrine even in this
limited area, See Knox Hill slip opinion, pp. 11-14.

The opinion below referred to this quotation from

Louisiana v. United States, 380 U.S. 145, 154 (1964):

"We bear in mind that the court has not
merely the power but the duty to render

a decree which will so far as possible
eliminate the discriminatory effects of

the past as well as bar like discrimination
in the future."

*"Many of the great constitutional decisions throughout our
history have stopped the government in its tracks and
have interfered in public administration. ...

When President TrUman seized most of the steel mills
in order to avert a strike that he believed would jeopardize
national defense, and the steel companies challenged the
President's action in a suit against the Secretary of
Commerce for declaratory judgment and injunction, the question
was surely whether the courts would stop the government in
its tracks. The Supreme Court in the Youngstown case held
that the seizure was beyond the constitutional power of the
President, affirming a decree against the Secretary. The
Court said nothing about stopping the government in its -
tracks or about interfering in public administration."
Davis, Sovereign Immunity Must Go, reprinted in Hearings,
Pp. 219-20.
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But the reference by the lower court was to assert that the
principle of Louisiana "does not give free license to the
court to determine and encompass issues not existent in the
complaint." (A-52.) This attacks a straw man created by
the court itself. Plaintiffs have not sought a "free license"
for the court, nor has the court been asked to "control the
policies of the United States" as the court's opinion implies.
(A-53,) It is unpersuasive to suggest that an equitable remedy
implementing the policies of 42 U.S.C. §2000d and fashioned
in a responsible manner by a federal court would be a "free
license" over issues not before the court or would encompass
"control" of the policies of the United States. Viewing this
notion from a somewhat different perspective, Professor Davis
has asked:

"Can a decree which carries out the

sovereign's established constitutional

law, statutory law or common law ever

operate against the sovereign's

paramount interest in preferring a

rule of law of force? ... The dominant

interest of the sovereign is in seeing

that justice is done. ..." Davis, Sovereign

Immunity Must Go, reprinted in Hearings,
pp. 216-17.

Quite apart from the preceding considerations, to base
jurisdiction on whether or not "affirmative" relief may be
granted is neither a viable standard nor consistent with prior
case law. Was it not "affirmative" action where the effect of

the court order in Aptheker v. Secretary of State, 378 U.S. 500

(1964) was to require the Secretary of State to issue a passport?
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Was the Secretary of HUD being "restrained" or was he being

"compelled" by the order in Powelton, supra, to the effect

that the Secretary could disburse no further funds for a
particular project until the Secretary had afforded certain
procedural opportunities to plaintiffs? Was the Coast

Guard Commandant "compelled" or "restrained" by the decision
in Schneider v. Smith, 390 U.S. 17 (1968), directing the
Commandant to approve a license? ' Such metaphysical questions
can be asked in nearly every case involving equitable relief.
It would be a strange rule that was based on the outcome of
such semantic enigmas.

Similar conceptual mysteries occasionally appear in the
cases under the label of "interference" with governmental
functions. Courts are understandably reluctant to impose their
judgments upon administrative agencies and federal officials
and therefore occasionally state that they decline to "interfere"
with governmental functions. Thus, the trial court said, "the
government must be permitted to carry out its functions
unhampered by judicial intervention." (A-53.)

In numerous instances, from reapportionment to school
segregation, courts have imposed their judgments upon governmental
agencies. The question is not whether jurisdiction lies but

what form of relief may be appropriate. In Powell v. McCormack,

395 U.S. 486 (1969), involving the expulsion of a member of

the House of Representatives, respondents argued that the federal
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courts were without jurisdiction. The Court said (395 U.sS.

at 511):
"... there is a significant difference
between determining whether a federal
court has 'jurisdiction of the subject
matter' and determining whether a cause
over which a court has subject matter
jurisdiction is 'justiciable.'"

After finding federal jurisdiction based on Section 1331 (the
case "arising under the Constitution,”" 395 U.S. at 511-13),
the Court said that any remaining bar to reviewability would
only arise from "the allocation of powers between the two
branches of the Pederal Government." 395 U.S. at 513. As
to that issue (which the Court characterized as "confrontation”
and which the trial court here referred to as "judicial
intervention"), the Court declared:

"Our system of government requires that

federal courts on occasion interpret the

Constitution in a manner at variance with

the construction given the document by

another branch. The alleged conflict that

such an adjudication may cause cannot

justify the courts' avoiding their

constitutional responsibility." 395

U.5. at 532,

In Hobson v. Hansen, 269 F.Supp. 401, 517 (D.C. 1967),

the court said:

"It is regrettable, of course, that in
deciding this case this court must act in
an area so alien to its expertise. It
would be far better indeed for these great
social and political problems to be resolvede
in- the political arena by other branches
of government. But these are social and
political problems which seem at times to

1



defy such resolution. 1In such situations,
under our system, the judiciary must bear

a hand and accept its responsibility to
assist in the solution where constitutional
rights hang in the balance. So it was in
Brown v. Board of Education, Bolling v.
Sharpe, and Baker v. Carr. So it is in

the South where federal courts are making
brave attempts to implement the mandate of
Brown. So it is here." (Emphasis added.)

In Shannon the project had been built and occupied by
the time of the decision. Nonetheless the Court said:

"The completion of the project and the creation
of intervening rights of third parties does
indeed present a serious problem of equitable
remedies. It does not, however, make the case
moot in the Article III sense. Relief can
be given in some form. For example, the
court could order that the project mortgage
not be guaranteed under §221(d) (3) and that
it be sold to a private profit-making owner.
It could order that the project continue in
non-profit ownership as a §221(d) (3) prOjeCt
but that the rent supplement tenants be
gradually phased out and replaced with market
rental tenants." 8lip opinion pp. 23-24.

Ultimate determination of the appropriate remedy was left to the
trial court.

It thus appears that the trial court may have confused
the guestion of jurisdiction with the problem of fashioning
an appropriate remedy if plaintiffs prevail on the merits.
The eventual issue of remedy in this case may not be free from
difficulty, but that issue cannot be resolved by denying

jurisdiction.
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The foregoing discussion shows that this case falls
within a well-recognized exception to the sovereign
immunity doctrine, quite apart from the sovereign's consent
to jurisdiction. But a few lines about the doctrine itself
may be appropriate.
This case illustrates the pitfalls involved in that
tangled doctrine. Typical is the guestion whether a suit
ls or is not brought against the "sovereign." Thus the
trial court here felt compelled to insist that the desired
relief made the suit one against defendant in his "official
capacity" (as distinct from his "personal" capacity, however
those terms may be defined). But when could a suit against
a federal official, seeking relief from the unconstitutional
exercise of that official's powers, not be an action brought
against him in his "official capacity"?
As Professor Louis Jaffe has observed in his Sovereign
Immunity, 77 Harv.L.Rev. 1, 35 (1963):
"... as long ago as Osborn [Osborn v. The
Bank of the United States, 22 U.S. 738,
6 L.Ed. 204 (1824)] Marshall taught that
there were many suits for which consent
was unnecessary though the Government or
the states was deeply interested. Reference
to 'reality' assumes a narrowly logical
concept of what is 'really' a suit against
the United States which such Justices such
as Marshall, Bradley, Miller and Frankfurter
have never accepted as established either

by customary law or by the requirements of
policy. Surely there is no obvious canon
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of common sense which tells us that to
order an officer to perform his statutory
duty to patent land either is or is not
a sult against the United States. It
would, no doubt, be taken under our
linguistic usage as a suit against the
Government. But the Government is not
the United States. Indeed, it has been
found impossible to establish a strict
linguistic form which would tell us when
a sult against an officer 1s really a

sulit against the United States." (emphasié
added.)
Sovereign immunity is judge-made doctrine. . There is no

provision in the Constitution establishing it. There is no
Act of Congress requiring it. The Supreme Court has said,

"ITlhe immunity enjoyed by the United
States as a territorial sovereign is a
legal doctrine which has not been favored
by the test of time. It has increasingly
been found to be in conflict with the
growing subjection of governmental action

to the moral judgment." National City Bank
V. Republic of China, 348 U.S. 356, 359
(1955).

To say the least, the courts have not been consistent
in applying the doctrine. "As a matter of logic, it is not
easy to reconcile all of [our cases on sovereign immunity]"

Land v. Dollar, 330.0.8. 731, 38 (1947).

Responsible commentators uniformly characterize sovereign
immunity as a doctrine of little value which is erratically
applied and constitutes a trap for the unwary. (See e.g., the
statements of Messrs. Jerre S. Williams, Ashley Sellers, Roger
C. Cramton, Dan M. Byrd, Jr., and Kenneth Culp Davis and the

Appendices in Hearings, pp. 6, 13, 45, 55, 61 and 76; 3 Davies,
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Administrative Law Treatise, ch. 27 (1958); and Jaffe

Sovereign Immunity, 77 Harv.L.Rev. 1 (1963).)

Professor Davis' summary is apt:

"The strongest support for sovereign
immunity is provided by that four-horse
team so often encountered - historical
accident, habit, a natural tendency to
favor the familiar, and inertia. Nothing
else supports sovereign immunity, despite
the many recitations in judicial opinions
that a court cannot 'stop the government
in its tracks' or interfere in public
administration." Davis, Sovereign Immunity
Must Go, Hearings, p.202.

For the foregoing reasons the doctrine of sovereign
immunity has no application to this action. It was error
to dismiss the action on that ground.

CONCLUSION

The decision of the District Court should be reversed

and the cause remanded with instructions to enter a declaratory
judgment in favor of the plaintiffs as to all four counts of
the complaint, and to determine and grant such additional
relief as is appropriate.

Respectfully submitted,

Alexander Polikoff

Milton I. Shadur

Charles R. Markels
Merrill A. Freed
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Alexander Polikoff
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IN THE
UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

No. 71-1073

DOROTHY GAUTREAUX, et al.,
Plaintiffs-Appellants,
Ve

GEORGE W. ROMNEY,

Defendants-Appellees.

On Appeal from the Judgment of the United States
Pistrict Court for the Northern District of Illinois

APPENDIX

Relevant Docket Entries

8-9-66 - Filed Complaint
* * *
11-9-66 - Filed Amendment to Complaint
11-9-66 - Enter Order to Amend Complaint and Serve a
Summons on New Defendant
* * *
12-20-66 ' - Filed Motion of Defendant to Dismiss

1~-3-67 - Filed Memorandum and Affidavits in Support of
Defendant's Motion to Dismiss



W2=0=69

12~89~-869

12-9~-69

12=~9%69

1-8~70

1~8~70

I

Filed Defendant's Second Supplemental Memorandum
in Support of Motion to Dismiss

Filed Brief of Plaintiffs in Opposition to
Motion of Defendant to Dismiss

Filed Defendant's Reply Memorandum and Exhibits

All Proceedings herein are Stayed and Cause is
Continued Generally, etc. - DRAFT - Austin, J.

Filed Plaintiffs' Motion for Summary Judgment and
Brief in Support Thereof

Filed Motion of Amici Curiae for Leave to File
Brief in Support of Plaintiffs' Motion for
Summary Judgment

Filed Brief of Urban Law Institute, etc. et al.,
Amici Curiae in Support of Plaintiffs' Motion
for Summary Judgment

Filed Brief of Metropolitan Housing and Planning
Counsel Amicus Curiae in support of Plaintiffs'
Motion for Summary Judgment

Filed Brief of Lawyers Committee for Civil Rights,
etc. Amici Curiae in Support of Plaintiffs' Motion
for Summary Judgment

Motions of Lawyers Committee for Civil Rights et
al. for leave to file Briefs as Amici Curiae Granted

Filed Defendant's Answer in Support of Motion to
Dismiss and in Opposition to Motion for Summary
Judgment

Enter Order on Motion of Defendant for Leave to
File Instanter, without Objection by Plaintiffs,
Defendant's Answer in Support of his Pending Motion
to Dismiss and in Opposition to Plaintiffs Motion
for Summary Judgment and Supporting Exhibits
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= 1-26~70

1~26~70

3~13~70

3-13~70

4-30-70

4-30-70

Filed Index pertinent to portions of Exhibit "H"
to defendants answer to motion for summary judgment

Enter order on motion of defendant for leave to
file instanter an index to pertinent portions of
Exhibit "H" to defendants answer to motion for
summary judgment and additional pages to that
exhibit

Filed Motion of League of Women Voters of Illinois
to join as Amicus Curiae

Filed Motion of Leadership Council for Metropolitan
Open Communities to join as Amicus Curiae

Filed Motion of Urban Affairs Committee for leave
to file brief

Filed Plaintiffs Reply Brief in support of Motion
for Summary Judgment

Filed Brief of Urban Affairs Committee as amicus
curiae in support of the constitutional rights
asserted by plaintiffs

Filed Affidavit of Don Morrow in support of defendants

motion

Filed Reply of defendant to amicus Curaie Brief
filed by Urban Committee, Chicago Bar Association

Filed Plaintiffs brief responding to reply of
Defendant to Brief

Filed affidavit of Don Morrow in further support of
motion to dismiss and/or for summary judgment
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9-1-70 - Filed memorandum

9-1-70 - - Pursuant to the Court's memo filed this day
defendant's motion to dismiss is sustained and
the complaint is dismissed

10-21-70 - For the reasons given in the Court's memo dated
September 1, 1970 this action is dismissed

10-29-70 - Filed Notice of Appeal by Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, ODELL JONES, .. -y ) ELBERT A VIAGHER 3., Blark
DOREATHA R. CRENCHAW, EVA JOHNSON, ) Uutied States Distvict Ooust
JAMES RODGERS and ROBERT M. FAIRFAX, )
) CIVIL ACTION
Plaintiffs, ) -
) no. £ L C /¢
v - 5 ¥ \\\ ) . ) '
)
THE HOUSING ASSISTANCE ADMINISTRATIOI)
A Corporate Agency of the Department )
of Hiusing and Urban Development, )
)
‘ . Defendant. )
PRI | |
..q“¥>)ygﬂﬁ e COMPLAINT
S
o _ COUNT I

b e e 8

1. Jurilsdiction of this Court is linvoked pursuant
to Title 28, U.3.0. §l33l;v This i1s an action in equity
seeking declaratory relief ﬁnder Title 28, U.S.C. §§2201
and 2202 and an injunction. The rights sought to be secured
in this action are rights guaranteed by the due process
clause of the Fifth Amendment to the Constjtution of the
United Stateé. The matter in controversy exceeds,.exclusive

of interest and costs, the value of $10,000.



2. This 1s a proceeding for a.declaratioﬁ that
the defendant has assisted 1n the carryiﬁg'on and continues
to assist in the carrying on of a raclally discriminatory
public housing system within the City of Chicago, Illinoils,
for a permanent injunction ehJoining the defendant from
continuing to assist in the carrying on of the racially
discriminaﬁory aspects‘of‘such public housing system in
the future, and for other\appropriate relief.

3. Plaintiffs are all Negro citizens of the
United States who presently reside in the City of Chicego,
Il1linois, and are tenants in 'regular family" public housing
projects (i.e., projects for persons other than the elderly)
operated by the Chicago Housing Authority (the "Authority"),
or have filed, on forms provided for by the Authority, written
applications for and are elipzible to be housed in, and have
a right in accordance with Authority Rules to be housed in,
such projects.

4. Plaintiffs bring this action pursuant to
Rule 23 of the Federal Rules of Clvil Procedure on their
. behalf and on behalf of all other Negro tenants aﬁd
applicants similarly sitﬁated. The members of the class on

whose behalf .this suit is brought are so numerous that



Joinder of all members is impracticable., There are questions
of law and fact involved common to the class, the claims of
the plaintiffs as representative parties are typical of the
claims of the class, and the plaintiffs as representative
parties will fairly and adéquately prqtect the interests of
the class. The prosecution of separate actions by individual
members of the class would create a risk of (A) inconsistent
=N y

or varying adjudioétions\with‘respect tc individual members
of the class which would espab}ish incompatible standards
of conduct for the defendants, ahd (B) adjudications with
respect to indlvidual members of the class which would,
as a practical matter, be dispositive of the interests of
the other members not parties to the adjudications or sub-
stantially impair or impede their ability to protect their
interests. Defendant has acted, in all respects stated
herein, on grounds génerally applicable to the class,
thereby making appropriate final declaratory and injunctive
relief with respect to the class as a whole.

5. Defendant, the Housing Assistance Administration,
is a corporate agency and instrumentality of the United
States and 1s a constituent agency of the Department of the

Executive Branch of the Government of the United States



known as the Department of Housing and Urban Development.
Deféndantvwas formerly known as the Public Housing Adminlistration.
6. The Authority is a muhicipal corporation, or-
ganized and existing under the laws ol the State of Illinois,
with its principal office located in the City of Chicago,
Illinols. The public housing facilities in the City of Chicago
are under the Jurisdictiog} manageﬁent and control pf the
Authority. Under the lawsxbf the State of Illinois, the
Authority has the power and ﬁhe duty to engage 1in low-rent
housing'projects, which activity 1s declared by such laws to
be a governmental function essential to the public interest.
7. Under the laws of the State of ‘Illinois the
“Authority has the power and the duty to select and acquire
~real property as sites for regular family public housing projects
in the City of Chicago, but such sites, when selected by the
Authofity, may not be acquired by it until the Authority has
advised the City Council of the City of Chicago (the "City
Council") of the description of the sites proposed to be acquired
and the City Council has.approved the acquisition thereof by
the Authority. The statute of the State of Illinois which
requires suci. approval by the City Council (Ill. ReQ. Stats;,

Ch. 67 1/2, §9) was enacted and became effective in 1949.



8. During the period from 1950 to the present,
the apﬁlicants for and tenants of regular family public
housing projects of the. Authority have been predominantly
Negro. At présent, approximately 93% of the applicants fof
regular family public housing projects whose names appear
on the Authority's waiting list therefor are Negro, and approxi-

mately 90% of the tenants in such projects are Negro.

=

g. w1££ reé@ect to residence the City of Chicago is,
and continuously since 1950\§§s been, highly segregated along
racial lines. At the tlime of thexfiling of this Complaint,
Negroes numbering approximately 1,006,000 persons constltuted
over 25% of the total population of Chicago. At such time
over 85% of all Negroes living in Chicago resided in neighbor-
hoods the racial composition of which was all Negro or sub-
stantially all Negro (hereinafter "Negro neighborhoods").
During.the entire period from 1950 to the present, over. 75%
of all Negroes living in Chicago resided in Negro neighborhoods.
Such Negro neighborhoods were and are predominantly large
and contiguous, and not small and séattered, ardd they con-
stitgte compact, segregated areas of Negro residencé the

bulk of which 1s known as the Negro Ghetto.



-:10. Such large scéle residential segregation of
Negroes within the'Negro Ghetto in Chicago has had and will
continue to have highly detrimental effects upon Negr:es
1iving therein, including the following:
. (a) Physical'isolation from and lack of ‘social contact
with the larger predominantly white community

within which the Negro Ghetto is located generate,

among ﬁég?h residents thereof, feelings of
inferiority ag‘tptheir status in the community
that affect. their hearts\and minds in a way
unlikely ever to be undone. The separation of
the races is usually interpreted as denoting
the inferlority of the Negro group, and the
sense of inferiority‘thus.imparted to residents
of the Negro Ghetto detrimentally affects their
motivation and their ability to become useful
members of the soclety at large, and has a
tendency to retard their educational, social énd
political development. Such feelings of
inferiority and other detrimental effecté'

have been and are produced by the Negro Ghetto

YO &

in Chicago.

=1 0=



(v)

(c)

Physical isolation from and lack of social
contact with the larger predominantly white
community within which the Negro Ghetto is

located results, and has resulted in Chicago,

in a pervasive 1ife pattern of pathology

marked by ignorance, fear, racial misunderstanding,
broken homes, 1llegitimacy, delinquency, drug
addictibn;\hatred and violence, all of which

™

cripples and déstroys great numbers of persons
living within the Negro Ghetto.
Segregation in education invariably occurs where

Negroes are residentlally segregated and such

educational segregation has occurred in Chicago

" and has followed the geographic pattern of the

residential segregation hereinabove referred to.
At the time of tﬁe filing of this Complaint
approximately 90% of the Negroes attending
elementary schools and approximately 70% of

the Negroes attending high schools in Chicago
attended segregated Negro schools -- i.e;;
schools which were all Negro or substantially
all Negro. Such educational segregation is

harmful fo children attending such schools,

a1t~



(a)

generates feelings of inferiofiﬁy as to

their status in the community that affects

éheir hearts and minds in a way unlikely

ever to be undone, results in inferior education
for such children, and detrimentally affects
their motivations and their ability to

become useful adult members of the society at

N

large.

\»,
N

As is stated in Executive Order No. 11063

of e Peesdant S5 RO BEiten. States,
"discriminatory policies and practices

result in segregated patterns of housing

and necessarily produce other £ rms of dis-
crimination and segregation which deprive

many Americans of equal opportunity in the
exercise of thelr 1nalienable rights to l1life,
liverty and the pursuit of happiness.'" The Negro
Ghetto in Chicago is one such segregated pattern,
has produced and continues now to produce

such other forms of discrlmination andl'
segregation and hés caused and continues now to
cause such deprivation of opportunity to the

residents thereof.
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11, Since 1950 and prior to April 7, 1965,
numerous sites were selected by the Authority, approved by
the City Council, and acqulred by the Authority for the purpos-=
of erecting regular family public housing projects thergon.
Following such acquisition the Authority erected regular family
public housing projects on such sites consisting of hundreds
of dwelling uniis and housing thousands of tenants,.and the
Authority presently &éintains and operates the same.

; 5 8 Substantiaii&iéll of sald numerous sites
selected for regular family public hbusing prnjects by the
Authority and approved by the City Council since 1950 and
prior tc April 7, 1965, were in neighborhoods which were at
the time of such selection, and are now, Negro neighborhoods,
and were and are within the areas known as the Negro Ghetto.

13. Prior to April 7, 1965, the Authority selected
and on or shortly prior to April 7, 1965, the City Council
approved sites for the following described proposed new
regular family public housing projects:

l. Project 2-12, Washtenaw & 12th Place, .
201 dwelling units.

2. Project'2~27, Adams and Wood Avenues,
105 dwelling units.

3. Project 2-28, Six Scattered Sites,
241 dwelling units.

el 3w



b, Project 2-32, 43rd and Princeton,
44l dwelling units.

In addition, prior to April 7, 1965 the Authority selected
Project 2-33, Pershing Road and Cottage Grove Avenue, for
expansion, involviﬁg the construction of 606 additional
dwelling units at or adjacent to the site of such project.
Saild proposed projects and the proposed expansion of

Pro ject 2—33 gre hereinaftef collectively referred fo as the
"Five Proposeé\Projects.” Each of the sites for the Five
Proposed Projects is in étﬁeiéhborhood which wés at the time
of selection and is now a Negro neighborhood, and was and is
within the areas known as the Negro Ghetto.

14, The Five Proposed Projects are large scale
public housing projects deslgned and intended to provide in the
'aggregate,approximately 1,600 new dwelling units for the
housing of thousands of public housing tenants as follows:

- 15 story buildings - 13 story building
- 14 story building - 10 story bullding

afl
1
8 story buildings 22 - 3 story buildings
- 7 story bulldings 1 -~ 2 .story building

U1 &+ N
i

Construction of the Five Proposed Projects has not yet begun.

15. In 1966 the Authority selected and submitted
to the City Council for approval twelve additional sites for

twelve proposed additional regular family public housing

=T



projects, designed and intended to providé in the aggregate
approximately 1;300 dwelling units for the housing of
thousands of'public housing tenants. Eleven of thé'sites
for said twelve proposed projects (hereinafter collectively
referred to as the "Twelve Proposed Projects") are located
in the Woodlawn, Oakwood, Lawndale and East Garfield Park
areas of Chicago, and the twelfth site 1s located at 118th

Street and Wood Avenue. On or about July 11, 1966, the City

1

Council approved 11 of such sites. Each of the sites for
the Twelve Proposed Projects is 1ﬁ a neighborhood which was
at the time of selection and 1s now a Negro neighborhood,
and was and is within the areas known as the Negro Ghetto.
16. Since 1950 substantially all of the sites
selected by the Authority for regular family public housing
projects have been in Negro neighborhoods and within'the
areas known as the Negro Ghetto because the Authority has
deliberately chosen sites for such projects which would avoid
the placeﬁent of Negro families in white neighborhoods.
After 1949 the -Authority sold and did not build regglar
famlly public housing projects upon sites previously acduired
by it in whilte neighborhdods, because thé Authority deliberately
determined not tovsubmit any sites for City Council

approval of regular family publlic housing projects which would

.



resultbin the placement of Negro families in white neighborhoods.
'17. The Authority deliberately chose Negro
neiéhborhoods for each of the sites i'or the Flve Proposed
Projects énd for the Twelve Proposed Projects to avoid
a the placeﬁent of Negro families in white.neighborhoods.
18. The effect of the selection of sites by
the Authority in Negro neighborhoods upon Negro applicants

S
for and tenants of. _regular family public housing projects

has been and continues to be that:

= (a) Such applicants and tenants, if they choose
to live in Authority's public housing
facilities at all, have been and are forced
to reside within the Negro Ghetto in the
City of Chicago, and have been and are
denied the opportunity to reside in public
housing.facilities in white neighborhoods;

(b) Existing patterns of Negro residential and

school segregation in the City of Chicago
have  been and are continued and strengthened
and the detrimental effects and evil

- . consequences of such segregation, all as

alleged in Paragraph 10 hereof, are enlarged

-16-



and imposed upon such épplicg@ts and tenants;
and
(¢) 'The lmpact of such detrimental effects and
evil conseq;ences, as alleged in paragraph 10
hereof, upon such applicants and tenants, is
the greater because, by reason of the site
_selection policles hereinabove described,
f such 1mpact appears tb have the force énd
\\sgpction of law.
19. é&ureason Qf the facts hereinabove alleged,
construction of the Five Proposed Projects and of the Twelve
Proposed Projects on the sites selected therefor, and
perpetuation-thereby of ‘puthority'sracially discriminatory
public housing system, (a) will force plaintiffs and the
class they represent to live exclusively in Negro neighborhoods
within the Negro Ghetto if they choose to live in..Authopity”S
public housing facilities at all, (b) will preclude plainﬁiffs
and the class they represent from having the opportunity
t§ reside in public housing facilities in white neighborhoods,
and (c¢) will continue and strengthen existing patterns of
residential and school segregation in the City of Chicago
and impose the evil consequences thereof, all as alleged in

paragraph 10 hereof, upon plaintiffs and the class they represent.

T



20. The Authority has applied to the defendant for,

has received from the defendant, and has emplbyed Federal
financial assistance in the construction of and otherwise in
support of the  numerous regular famlly public housing projects
referred to in paragraph 11 hereof. The Authority has
applied to the defendant for, either has received or shortly
willl recelilve from the defendant, and will continue thereafter
to receiﬁé\Federal financlal assistance for the proposed
construction\é? and otherwise in support of the Five Proposed
Projects. Annual contfibutions contracts pursuant to which
such assistance in the future will be provided have been
executed by or on behalf of the Authority and the defendant -
in connection with each of the Five Proposed Projecfs..
The Authority has applied to the defendant for and has received .
assurance thqt it will receive Pederal financial assistance
for the proposed construction of and otherwise in support
of the Twelve Proposed Projeqts. The Authority proposes to
use such assistance in the construction of and otherwilse in
support of the Five Proposed Projects and the Twelve
Proposed Projects.

21l. By reason of the facts.hereinabéve alleged

the rights of plaintiffs and the class they represent under

= F R



the due process clauée of the Fiftﬁ Amendment to the
Constitution of the United States have been and will continue
to be vioclated, and plaintiffs and the class they represent
_have suffered and will continue to suffer irreparable inJjury.
Plaintiffs and the class they represent have no adequate remedy
at law to redress the grievances herein set forth.

‘/WHEREFORE, plaintiffs pray: .

[ Fa % Dppnt sPter a tull hearing this Cowrkidsclare
that the\Ehthority has been and 1is carryirg on a raclally
discriminatory public housing system within the City of
Chicago, Illinois,that subh system is in violation of the
rights of plaintiffs and the class they‘represent under
the due process clause of the.Fifﬁﬁ-Zﬁéﬁﬁméﬁt to the :
Constitution of the United States, and thaé plaintiffs and

: ¥

the qlass they represent have fhe'right under said
Amendment to end the employment of Federal financial
assistance 1in connection with and in support of the
.raclially discriminatory aspects thereof;

(2) That after a full hearing this Court
permanently enjoln the defendant from making availlable to
the Authority any Federal financlal assistance to be used

in connection with or in support of the racially discriminatory

T



aspects of the public housing system withﬁn the City of
Chicago, or for the construction or otherwise in support
of the Five fropoéed Préjects or the Twelve Proposed ProJjects
on any sites which have been selected in a;racially dis-
criminatory manner or which will have the effect of con-
tinuing and strengthening existing patterns of Negro residential
and school segregation‘in the City of Chicago; and

i\ {3} ‘That plaintiffs and the class they represent

Y

be given such other and further relief as the Court may deem

Just and equitable,

COUNT IT

1. Jurisdiction of this Court 1s invoked pursuant
to Title 28, U.S.C. §§1331 and 1343(4). This is an action
in equity seeking declaratory relief under Title 28,
U.S.C. §§2201 and 2202 and an injunction. The rights sought
to be secured in this action are rights secured by an
Act of Congress providing for equal rights and for the
protection of civil rights, to-wit, Title 42, U.S.C. §2000d
(Section 601 of Title VI of the Civil Rights Act of 196M).
The matter 1n controversy exceeds, exclusive of interest and

costs, the value of $10,000.

-



2. TﬁiS'is a proceeding for a declaration that the
defendant has assisted in the carfying.on and continues to
assist in the carrying on of a racially discriminatory
" public housing system within the City of Chicago, Illinois,
in violation of Title 42, U.S.C. §20004, for a permanent
injunction enjoining the defendant from continuing to assist
in the carfying on of the raclally discriminatopy aspects
of such{public housing system in the future, and for other
approprigle relief.

3 - 20, The‘allegations of paragraphs 3 through
20 of Count I of this Complaint are incorporated herein by
reference as paragraphs 3 through 20 of this Count II.

21. By reason of the facts hereinabove alieged
the rights of plaintiffs and the class they represent, under
Title 42, U.S.C. §2000d, have been and will continue to be
violated, and plaintiff's and the class they represent have
suffered and will continue to suffer irreparable injury.
Plaintiffs and the class they represent have no adequate
remedy at law to redress fhe grievances herein set forth.

WHEREFORE, Plaintiffs pray:

(1) That after a full hearing this Court declare

that the Authority has-been and is carrying on a racially

=2t



discriminatory public housing system within the City of

Chicago, IXllinois, that such system 1s in violation of

the rigﬁts of plaintiffs and.the class they represent under

- Title 42, U.S.C. §2000d, and that plaintiffs and the class

they represent have the right under said Title 42, U.S.C.

§20004 to end the employment of Federal financlal assistance

in connection with and in support of the racially discriminatory
aspects/thereof;

\\(2), That after a full hearing this Court permanently
enjoin the defendant from making available -to the Authority
any Federal financiél assistance to be used in connection
with or in support of the racially discriminatory aspects
of the Authority's public housing system within the City
of Chicago, or for the construction or otherwise in support
of the Five Proposed Projects or the Twelve Proposed Projects
on any sites which have been selected in a racially dils-
criminatory manner or which will have the effect of continuing
and strengthening existing pattefns of Negro residential and
school segregation in the City of Chicago; and

(3) That plaintiffs and the class they represent be
given such other and further relief as the Court may deem

Just and equitable.

-22-



COUNT TIIT

1 - 15. The allegations of paragraphs 1 through 15
of Count I of this Complaint avé incorporated herein
by reference as paragraphs 1 through 15 of this Count III.

16. Since 1950 substantially all of the sites’
selected by the Authority for regular family public housing
projects havé.been in Negro neighborhoods and within the
areas kno;n as the Negro Ghetto. After 1940 the Authority
sold and égd not ‘bulld regular family public housing projects
upon sites previously acquired by it in white neighborhoods.

17. Each of the sites for the Five Pfoposed
Projects and for the Twelve Proposéd Projects is in a Negro
neighborhood, and within the areas known as the Negro Ghetto.

18 -~ 21. The allegations of paragraphs 18 through 21
of Count I of this Complaint are ihcorporated herein by
reference as paragraphs 18 through 21 of Count III.

WHEREFORE, plaintiffs pray:

(1) That after a full hearing this Court declare
that the Authority has been and is Cérrying on a racially
discriminatory public housing system within the City.of Chicago,
J1linois, that such system is in violation of the r;ghts 5f

plaintiffs and the class they represent under the due process

v23=.



clause of the Fifth Amendment to the Constitution of the

" United States, and that plaintiffs and the class they
represent have the right under said Amendment to end the

"employment of Federal financial assistance in connection with

and in support of the racially discriminatory aspects thereof;
(2) That after a full hearing this Court permanently
enjoin the defendant from making available to the Authority
any Fede;al financial assistance to be used in connection
with or gﬁ support of the raclally discriminatory aspects of
the Authority's public housing system within the City of
Chicago, or for the‘construction or otherwise in support of
the Five Proposed Projects or the Twelve Proposed Projects
on any sites which will have the effect of continuing and
strengthening existing patterns of Negro residential and
school segregation in the City of Chicago; and
(3) That plaintiffs and the class they represent
be givén such other and further relief as the Court may deem

Just and equitable.

COUNT IV
l - 2. The allegations of paragraphs 1 and 2
of Count II of this Complaint are incorporated herein by

reference as paragraphs 1 and 2 of this Count IV.




3. - 15. The allegatiéns of paragraphs 3 through 15
of Count I of this Complaint are incorporated herein by
reféerence as'paragraﬁhS'B through 15 of this Count IV.

16 - 17. The allegations of paragraphs 16 and 17
of Count III of this Complaint are incorporated herein by
referencc as paragraphs 16 and 17 of this Count IV.

/«18 - 21. The allegations of paragraphs 18 through
21 of Coﬁnt JI of this Complalnt are incorporated herein by
referencé\as paragraphs 18 through 21 of this Count IV.

WHEREFORE, plaintiffs pray:

(1) That after a full hearing this Court declare
that the Authority has been and 1s carrying on a racially
discriminatory public housing sysﬁem within the City of
Chicago, Illinois, that such system is in violation of the
rights of plaintiffs and the class they represent under
Title 42, U.S.C. §2000d, and £hat plaintiffs and the class
they represent have the right under said Title 42, U.S.C.
§20004 to end the employment of Federal financial assistance
in connection with and in support of the racially di;criminatory
aspects thereofl;

(2) That after a full hearing this Court permanently

enjoin the defendant from making available to the Authority

 »25% |



any Federal financlal assistance to_be used in connection with
or in suppqrt of tﬁe racially discriminaﬁory aspects of
the Authorilty's public housing system within the City of
Chicago, or for the construction or otherwise in support
of the Five Proposed Projects or the Twelve Proposed Projects
on any sites which will have the effect of continuing and
strengthening existing patterns of Negro residential and
school gegregation in the City of Chicago; and
| (3) That plaintiffs and the class they represent

be giveﬂxsuch other and further relief as the Court may
deem just and equitable.

Alexander Polikoff

Charles R. Markels

Bernard Weisberg

Milton I. Shadur

Merrill A. Freed

By

Alexander Polikoff
Attorneys for IPlaintiffs
231 South LaSalle Street
Chicago, Illinois 60604
CEntral 6-4500

Charles R. Markels

120 South LaSalle Street
Chicago, Illinois

ST 2-3680

Bernard Weisberg

111 West Jackson Boulevard
Chicago, Illinois

HA 7-9250
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Milton I. Shadur

208 South LaSalle Street
Chicago, Illinois

AN 3-3700

Merrill A. Freed .
33 North LaSalle Street
Chicago, Illinois

RA 6-9020
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IN THE Uhlrx,,S”ﬁf“S W ISTRICT COURT

FOR' TSE
NORTHERN DISTRICT %6 ILLINOIS
EASTERN DIVISION ‘

DOROTHY GAUTREAUX, ODELL JONES,

DOREATHA R. CRENCHA AW, EVA RODGERS,

JAMES RODGERS and ROBERT M. FAIRFAX, -
PlaintifTs - CIVIL ACTION

VS, ]

THE HOUSING ASSISTANCE ADMINISTRATION,

A Corporate Agency of the Department

of Housing and Urban Development
Defendant

N et et N Nt e S S e S

AMENDMENT TO COMPLAINT

Plaintiffs, by leave of Court, first had and obtained,

amend their Complaint as follows:

-1. The description of the defendant in the cention of

the Complaintis changed to read: ROBERT C. WEAVER, Secretervy

of the Department of Housing and Urbean Development of the
United States, Defendant.

2. Paragraph 2 of Count 1 is hereby deleted and:the
following new paragraph 2 is hereby substituted therefor:

This is a proceeding (i) for a declaration thet
the Public Housing Authority, the corporate agency
and instrumental ity of the United States whose
functions, powers and duties are now vested in

the defendant, and detendant have assisted in the
carrying on, and defendant continues to assist in
the carrying on, of a racially d.%crtmlnctOIy
public housing system within the City of Chicago,
iI1linois, (ii) for a permanent injunction enjoining
the defendant from continuing to assist in the
carrying on of the racially discriminatory aspects
of such public housing system in the future, and
(iii) for other appropriate relief.

D

No. 66 C 1450

.,
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3. . Paragraph 5 of Count 1 is hegeby deleted and the
following new paragraph 5 is hereby substituted therefor:

Defendant is the Secretary and head of the Department
of the Executive Branch of the Government of the United
States, known as the Department of Housing and Urban
Development. As Secretary, he is vested with all
functions, powers and duties that were formerly vested
in the Public Housing Administration, a corporate
agency and instrumentality of the United States which
has ceased to exist.

L. Paragraph 20 of Count 1 is hereby deleted and the
following new paragraph'ié\is hereby substituted therefor:

The Authority has applied to the Public Housing
Administration for, has received from the Public Housing
Administration, and has employed Federal financial assis-
tance in the construction of and otherwise in support of
the numerous regular family public housing projects
referred to in paragraph 11 hereof. The Authority
"has applied to the defendant (or the Public Housing
Administration) for, either has received or shortly

will receive from the defendant, and will continue
thereafter to receive Federal financial assistance

for the proposed construction of and otherwise in
support of the Five Proposed Projects. Annual
contributions contracts pursuant to which such
assistance in the future will be provided have

been exccuted by or on behalf of the Authority and

the defendant (or the Public Housing Administration)

in connection with each of the Five Proposed Projects.
The Authority has applied to the defendant (or the
Public Housing Administration) for and has received
assurance that it will receive Federal financieal
assistence for the proposed construction of and
otherwise in support of the Twelve Proposed Projects.

The Authority proposes to use such assistance in

the construction of and otherwise in support of the

Five Proposed Projects and the Twelve Proposed

Projects. ,

5. All references in thc Complaint to said paragraphs
2, 5, and 20 shall be deemed to be references to said
paragraphs as above amended.

-29~
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Alexander Polikoff
Charles.R., Markels
Bernard Weisbery

Milton

Shadur

Merrill A. Freed

B ymomﬁm% q?-—- % & n..,.egf;;_d\p

CharTes R, Markels

7
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Charles R. Markels

120 S, LaSalle Street
Chicago, I11linois 60603
ST 2-3680

Bernard VWeisberg

111 W, Jackson Boulevard
Chicago, 11linois 60504
HA 7-9250

Milton |. Shadur

208 S. LaSalle Street
Chicago, 1l1linois 60604
AN 3-3700

Merrill A. Freed

33 N. LaSalle Street
Chicago, I1linois 60602
RA 6-5020
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, ODELL JONES,

DOREATHA R. CRENCHAW, EVA RODGERS,

JAMES RODGERS and ROBERT M. FAIRFAX,
Plaintiffs,

NO. 66 C 1460
V.

ROBERT C. WEAVER, Secretary of the

Department of Housing and Urban

Development of the United States,
Defendant.

e e N e S N N S S S S

MOTTION

Now comes the defendant Robert C. Weaver, Secretary of
the Department of Housing and Urban Development of the United
States, by Edward V. Hanrahan, Unitea States Attorney for the
Northern District of Illinois,.and pursuant to Rule 12 (b) of the"
Federal Rules of Civil Procedure moves to dismiss this action on
the grounds (1) that these plaintiffs do not have standing or
capacity to sue this defendant, (2) that plaintiffs have failed
to exhaust their administrative remedies, (3) forklack of
jurisdiction of this court over the subject matter, (4) for
failure of the complaint to state a claim upon which relief can
be granted, (5) for failure of the complaint to join an
indispensable party under Rule 19.

Pursuant to Rule 13(a) of the General Rules of the court,
this defendant will file memorandum and materials in support

of his motion within five days hereof.

Edward V. Hanrahan

United States Attorney

Room 1500, U.S. Courthouse

Chicago, Illinois 60604
353-5312

“l=



IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, et al.,
Plaintiffs,
vVs.
ROBERT C. WEAVER, Secretary of
the Department of Housing and

Urban Development of the United
States,

NO. 66 C 1460

N N ot Nt N N N N e N s S

Defendants.

ORDER

Noting that the substantive issues presented
by the allegations of the Complaint here are virtually
identical with those presented by the Complaint in the
companion case brought by these same plaintiffs, 66 C 1459,
Gautreaux, et al. v. Chicago Housing Authority, et al., and
that the determination of those issues may render this
action moot or greatly facilitate discovery and trial of
the action, "

IT IS HEREBY ORDERED that all proceedings
herein are stayed and the matter continued generally
until such time as there is a disposition of the companion
case and that all pending motions presently under advise-
ment shall continue under advisement until such tlme as
it becomes necessary to rule thereon.

ENTER:

UNITED STATES DISTRICT JUDGE

DATED: June 19, 1967.

_32_



IN THE UNITED STATES DISTRICT COURT
FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOROTHY GAUTREAUX, et al., )
- )
Plaintiffs,)

) ;

vSs. ) No. 66 C 1460

)
GEORGE W. ROMNEY, Secretary - )
of the Department of Housing )
and Urban Development of the )
United States, )
)
Defendant. )

MOTION OF PLAINTIFFS FOR SUMMARY JUDGMENT
AND RELATED MOTIONS

Plaintiffs, by their attorneys, pursuant to Rule 56 of
the Federal Rules of Civil Procedure, move the Court for
summary judgment in their favor on the ground that there is
no genuine issue as to any material fact and that plaintiffs
are therefore entitled to summary judgment in their favor as
a matter of law.

Plaintiffs also move the Court as follows:

l. For leave to add the Chicago Housing Authority as

a party defendant to this cause;

~3 3=



2. For leave to withdraw plaintiffs' pending motion to

consolidate this cause with the companion case, Gautreaux et al.

v. CHA, 66 C 1459; and

3. For leave to withdraw plaintiffs' pending motion for

discovery.

Octobexr 31,

1969

Alexander Polikoff

Bernard Weisberg
Milton Y. Shadur
Merrill A. Freed

-t

/
P

o

.Charles R. Markels

——" Alexander
Attorneys
231 South

Polikoff
for BPlaintiffs
La Salle Street

Chicago, Illinois 60604

Central 6-
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' IN THE URITED STATES DISYRICT CCURT
ol NORT; BRI DISYTRICT OF ILLINOIG 4 .. .
' : : ' e P fiF
A it : L EASTERY DIVISION bi Lol

=3
s b

-

: SEP 1- 197¢
DOROTIIY GAUTREAX, ct al., 1. IJ/J-

—TR — -

:".T.__.-_,.,_O‘CLCC}‘C_.__.,'
ELRURT £ ViaGrien

Plaintiff,

ey
s MY,

Clork
T ovs, '
. _
1 - GEORGE W. ROMNEY, Secrctary NO. 66 C 1460
of the Department of lousing -
i and Urban Development of the H

United States,

N o Nt sl i ol N’ Vil Nt s “oud St

1 ' : o Defendant.

PO SO S PR R, i St VSO R D M

- SR "y MEMORANDU M e

E . . . .
The. allegations of  this complaint conc&arn the
=, i
{ ' L N
¥ same diser dwminaloly, pattosn of publizs howping site ealen~

tion considered by this court in the companion casc and

: which was found to violate the Fourteenth r hamendment to
' :

-

i the Constituticn. Gavtreaux v. Chicago !ousina Authority,

I 269 F. Supp. 907 (1969) and 304 F. Supp. 736 (1969). Dro-

I cecdings in the instant suilt against the Secretary of *thc

Department of Housing and Urbar Dcrclopment were stayed.
3 ~

pending resolution of that earlier suit. Ruling on defen-
dant's pending motion to dismiss, plaintififs' motion to

A

consolid.te and for discovery wcre deferred. The earlicr

e . e B o ot . b et i i o ) I 2Nk
-

suilt having come to judgment, defendunt has renewed its

motion to dismiss, which is to Lz treated as a motion for

gl .,..,..f..'.,3S..._.,___....r_ T N T P R P L
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.

summary judgment under nTule 12(b), F.R

e

plointiffs have withdrawn their wmotions an

. Thie

a have . filed

a motion for swamary judgment which cecks to add the

Chicago Housing Authority as a party defen

The amended complaint s=eks

&

dec

that the defendant Secretary has “sesisted

dant.
laratory judgment

in the carrying

on, and . . . continues to assist in the carrying on, of

a racially discriminatory public housing system within

the city of Chicago" by granting fede

~
2

Tk e

2.

inancial assist-

ance. S9 2, 20, amended Count I. It is requested that

defendant be permanently enjoined frcm

CThe inapproprialtlincsis Cx fhat type ok

has been conceded by all parties.

AL

rely

thexr funding.

ct., however,

Although not expressly conceded, infirmitics

exist in Counts YII and IV which are identical to those

counts in 66 C 1459 wherein the court held that there was

a failure to state a claim absent allegations of intentional

9, OB, . 120D

and delilkerxate discrimination, Cautre

4 1/
F. Supp. 582, 584 (1967).

1/ “A public housing progian conscicntiously administered in
accord with the statutory mandate surrounding its inccy
(31}. Rev. Stats,; Ch. 67-1/2, 651, 2 ot ‘seq.) and frecce of any

accordingly, the motion to

intent or purposze, however slicht, to segregate the rxaccs,
cannol be condemnced -even though it may not affirmakively

tration in heusing, howeves desiyablce
A showing of affiimative and diceriminatory state action is

requirea, * * *"

=36
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- achieve alterations in cxisting patterns of racial conccen-
auch alterations may he.
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disniss Counts IIX and IV is gr#ﬂﬁcd;

The renowed mdéioﬁ to digcriss és to Counts I and
II is premised on five grounds: '(i) that. plaintiffs o
not hayg standing or a capacity tdo sue this defendant;
(2) that plaintiffs have faiied:to exhaust their adminis—
trative remedices; (3) for failﬁrg of-jurisdiction-ovcr

the subjecct matter; (4) for failure to state a claim upon

‘which relicf can bhe granted; and (5) for failure to join

an indispensable party, i.e. the Chicago Housing Authority

uncder Rule 19. The last ground is now obviated by plaintiffg

request for such joinder and in the light of Pewelton v. HID,

284 P,oBupp. 809 814 D0, Pa.y 1968): Pro. Loasonotive

Engrs, v. benver & R.G.W., 20 1. Supp. 612, 615 {b.C.

Colo. 1968); Kletschka v. Driver, 411 F. (2d) 436, 442

.
-

(C.A. 2, 1969); and unpublished opinion of my leaxrned

colleague Judge Hoffman in Inmates of Cook County v. Tierney,

68 C. 504, this court would hold the joinderx proper if the

complaint withstands the other grounds of defendant's motion.
-~ :
In addition, the court having previcusly held in the carlierx

action (265 F. Supp. 582, 583) that said plaintiffs have

standing to suc the Chicago liousing Authority «wi# also

holds - that the samce considerations must govern in, this

-‘action and thal standing exists in this suit. Data Process-

ing v, Camp, 397 U.S. 150 (1970); Parlow v. Collins, 397

-3 T
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136 (1967}); Flast v, Cohtn,

S.

159 (1970); Abbolbt: L,bsratovvo~ v, Gardney, 387 U.S.

There remains 'chc- tront

202 V.80 83 (1068} .

-

lesome question of juris-—

diction and failure to state a claim upon which relief

can be granted.
the court's jurisdiction unc

th

e

'rights scught to be sccured in

er €132

guarantecd by the due process clau

Count I of the Amended Cemwplaint invokes

2/

1, 2BU.8.C. in that -

this action are rights

s2 of the Fifth Amcndarcont

to the Constitution:of the United Stotes" and the watter in

controversy exceads the value of

inter

Ju

Y'

est and costs.

T‘\r- * r\nr\ ;n{ ~en i (bﬁ(.}

........ - (e 83

a Ehore

$10,000, exclusive of

i

C
U
e
t&
o

s lackina the rodqg

,dJct10na1 amount bocanbe no gingle plaJnLﬁfL has an

interest approaching $l0,000'in’any of the subsidics which

.

the defendant has granted

Plaintiff responds that thle

amount in controversy is to be gauged by the “pecuniary

result to either

product” and in

. .
n 7
-

¢

the plaintiffs, Robert M.

b Y

Faif"

A2 e

91433' Ip()&‘)") Ogh¢ (_\

(a) The istrict cour
of all civil actions

(* ¥ >
Ls
whox

i

party which the judgment would dircchly

any cvcnt the rental interest of one of

who has bheen a tenant

om"“t 1n cont.roversyv: <osts,

shal

ein

1

d-
i

the matler in controversy

have 031n1n~1 JL)? sdiction

exceeds .the sum or value of $10,000, exclusive of interec:

and costa, and arises
treatics of the United States.

~38-
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2 Constitution, laws, or
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in CA housing since 194% would Lo date eqgual the sum of
Lo S

$15,000 cven if it averaged $50 pex month. (Reponse Bri,

to RCEply, p. 2 fn) Neither approach is sound. The rule

governing dismissal for want of jurisdictional amount is

that, unlcss the law gives a different rule, the sum

claimed by the plaintiff in good faith at the time of

£filing controls., L loore Fed. Prac. 20;91, pp. 825-+828.

cert. den. 379 U.S. 1001. A monetary value is diffiicult

to asgeus in case

0]

where violation of fundamental con-

stitutional rights is alleged, and it does not appear in

-

this instance that the allegation is not made in good | 2

faith. Further, aggregaticn in class actions is permitited

where “"one oxr mozre plaintiffs unite to enforce a singlc

title oxr right in which they have a cowuson and undivided

interest". Snyder v. Harris, 394 U.S. 332, 335 (1969j);

Brown v. Trousdale, 138 U.S. 389 (1891). Where “"the action

P

is based on a public right, not on personal claims, the

amount in controversy is the agyregated claim of the class,
¥ e -3

S

that is, the‘public's claim". 3A Moore Fed. Prac. §23.13,

.p. 3482; cf., Potrero Ilil)l Communityv Action v: Housing

-

A e

"Authority of City and County cof San Francisco, 410 F. (24f

974, 9171, (C.Af g, 1969 .,

L T
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_inhibition of the Fourtcenth Amendment e ual protection
; 3

From the arguinent that pleintiffs have standing
. ]
to suc under the Fifth Amendwent, plaintiff asserts that

it is beyond dispute that an aggricved citizcn may sue a

Y . .
. -

feacral official for violation of his rights thereunder.

In citing Bolling v. Shaxpe, 347 U.S. 497 (1953) the

plaintiff finds support for the application of the Fifth

Amendment due process clause to that of the ecual protection
clause of the Fovrteenth Rmendment. The Supreme Court of

the United States in that case dealt with the validity

_of segregation in the public schocls of the pistrict of

Columbia. In helding that the District, being a body

. g - ) I
politic apart from the States, and thus not under the

clausc, the Supreme Court applied the Fifth amendmoent duc

process’ clause because (p. 500)
"In view of our decision that the Constitution
. prohibits the states from maintaining racially
s segregated public schools, it would be unthinlk-
able that the same Constitution would impose &
jesser duty on the Federal Government, * * *¥

In malking that application, the Court said: (p. 498)
"we have this day held that the Ecqual protection
Clausc of the Fourteenth Amendment prohibits the
states from maintaining racially scgregated public
schools. The lcgal'problém-in the District of
Colwnbia is somcwhat ¢ifferent, however. The
Fifth Amendment, which is applicable to the
District of Columbia, docs not contain an cqual

. protection clmusc as does the Fourteoenth Amcndmont

. which applics only to the states. put the concepts

B L P T DL
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aistrict.

-its application has bhezen confined to their actions as

. of cyual protection and Que process, both
stomming from our mmerican idoal of fairncss,
are not rmuitually cxclusive. The 'cgual pro-
tection of laws' is a worc explicit safeguaxd

) of prohibited unfairness than "due process of
law' and. thereclore, we do not imply that the

two are alwaye interchangeazble phrases. But
as this Court.has recognized discriminaticn
may be so unjustifiable as to ke vioclative
of due process., * * &0 o

Thus hecause of the unique status of the District of

Colwnbia the rifth Amendment was directly applied to

-

inplement desegregation of the public school in that

This is not to say. that the Fifth Amendment does
not apply as a restraint against federal officials, but
exerciscd under statutory authority apart from the Rmcend-
ment alone, and except as such autherity was exercised in
violation thercof or under the common law. This is borne

-

out by the plaintiffs cited cases of Schneidex v. Rusk,

3771 0.8, 163'(1963) vherein the Supreme Court of the United

s

States held unconstitutional =

scction of the Tmmigration

.and Naturalization Act which resulted in loss of American

citizenship acquired through naturalization by continuous

residence for three yecars in tlie country of orxigin wheoeus

an Amexrican horn citizen did not suffer the sanie consaquoencc.

.

In Bent v, Dulles, 357 U.S. 116 (1958). a passpork was denied

<

under a requlation precluding granting the same to members

t

Pl Fe
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of the Comnunigst party. The Court concluded thatino

. T | i
statute declegatied to the Scerctary the kind of authorily

-he exercised in promalgating th= regulation and that he-

acted beyond his authority. In Plast v, Colien, 392 U.5.

83 (1269) the cxpenditure of tar monies to finance instruc-

0

tion and insztructiocnal materials in religious schools was

‘alleged to be in excess of the Secretary's authority undex

" the Elementary and Sccondary LDducation Act of 1965 and

also-that if such acltion was within the Act, twcn the Act
was Lo that extent unconstitutional and void.

These cases found their premise foxr jurisdiction

in uneutiws tewd o Gndelogaicd encrcicss ot pover
existent Congressional statutes. With the exception of
Bolling v. Shaxpe, supra, they come within the exceptions

to the right to suc the sovercign and find their premise

not in the Fifth Amendment alone or any other Constituticnal

amendment, but in the circumscribed exorcisé of delegacea
authority ;gder legislative o%éctmehts. From the passage
of the Civil Rights Act, it also appears that Coﬁgrqss
recognized that the Constitution in itself is not the
source fof.authorizing a cause of_éction. No statutory
premise is heré allegcq in Count I. Plaint;ff stressces

heavily that Yiability is on the bacis of "joint participa-

.

tion" with the Chicago Housing Authority in perpetuating

-
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a yacially discriminatory poblic housing paticern, DBuxton v,

’

for equal rights and for the protection of civil rights,

Wilmington Parlking hut .]lg{r_,i._(l, 36'_"; U.s. 715 (19060).

Fhe court holds that the rffth hrendment in the
circumstances here alleged by this suit docs not authorize
suit Qgéinst the defendant Sceréotary and thc gencral fgéerdl
Questioﬂ jﬁrisdiction scction Coéé.not confex aﬁﬂuority

for such suit. Therefore, Count I fails to state a claim

over \hJcn this court has powexr to exexcise jurisdiction

ox to'grant relief and the same is dismissed.

3/

Count II is premised 61331 and §1343(4),

28 U.S.C. in that the "ricghts sought to b2 securced in this

action arc rights securcd by an-actk of Congress providing

Ll

. e

to-wit, Title 42 U.S.C. §20000 . [Section 601, Title Vi

of the Civil Rights Act of 1964] and the matter in contro-

Versy exceeds the value of $10,000, exclusive of interest

and co~-“ 2 ) ' k :

3/ "§1343(4). Civil rights and elective franchise. The
district courts shall have original jurisdiction of
any civil action authorizc iy law to ba commenced by
any person: % * % (4) To recover damages ox to secure
equitable or other relief vnder any Act of Congress
providing for the protection of c1v11 rights, including
the right to vote." ' 1o

4/ §20004, 42 USC. "No pc1‘<ou in the United States siall,
- on the ground of race, color, or national origin, bhe
excluded from participation in, be denied the hanefits
of, oxr be subjected to discrimination undoer any p*'('wrz:m
ox act1VL(y rcccxv1ng Pedaeral LJndnCla] asulntancg

S EVE S, W T S SRR e TR S TR ORI W O,
> e
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Undcx: §20004-), 42 U.S.C., the Socretary was aunthoerizod

to promulgate rules and regulations to effcctuate such non-

b ah L tate ! 4 et

: ! ! ; * )
disciminatory action in any feod rally funded program. Com-

pliance thercwith

"may be cf ceted (1) by tcermination of or refusal

E : ant or to continue assist
to grant or to continue a il

stance under such prcg.
or activity to any rccipient as to whiom there has b
an express finding on the reccord, after opportunity
for hearing, of a failure to comply with such reguire-
ment, * * *- or (2) by any other means authorized by

= "law: DProvided, however, That no such action shall be
taken until the department or agency concexrned has
advised the a;pzor“' 1t:e person cr perscns of thoe
failure to comply with the reguircement and has deter-
nined that conpliance cannot be securced by voluntary

means, * % %o

Ll
ce

"« In meeting the oovernmcnt's contention that therc_ cxist

~

geniine issucs of material fact which preclude entry of

sumnary -judgment, plaintiff states that ‘its motion for

summary judcgment admits that defcnda nL macde “numcrous and

.

-

consistent efforts . . . to pexrsuade the Chicago Housing

-Authority to locate low-rent housing projects in white

neighborhoods" and therefore no Uifu\be exists as to any

material fact. . The-only issut’ remaining is whether despite

-

1.

these salutary efforts on the part of écfchdant, did the
continﬁcd approval and fundiné of =2 discriminatbry_housing
prbgram make the dofcndQnt a joipt participant in the
violations which CIIA ﬁas been found to have éommittcd:

or, should the defendant in ordcr to absolve dtsclfs

i ;
{ . . X fot Bl e

gl RO RN et
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of any of the illcegal aura permeating Chia action have

texminated feoderal financial assistance or followed another

method s authorized under the €ivil Rights Act §2000d-°

in licu of continucd funding and approval.

PG re e S

Plaintiff sceks to ground his claim for injunction

to terminate funding on the theory of joint participation

as found to exist in Burton v, Wilmington Parking Authy.,

e

hauth,

Auianisd,

supra. Burton had bzen refused service by a restaurant

operator who leased premiscs from an agency of the State

of Delawaxce. The building in which the restauranlt was

'
yASRYLS

A et i B

.located vvas on public land, woas built with public funds

fFor Pp,}))'iﬁ nirnoces, and wae nwned and onervalad by an
. - -

.
.

agency of tlie State.  The court held that when a State

Jeascs property, the proscription of the Fourtecenth Amend-

ment must be complicd with by the lessce, stating (p. 725):

"But no State may effcctively abdicate its
responsibilities by either ignoring them ox by
merely failing to discharge them whatever the
motive may ke. It is of no consolation to an
individual denied the equal protection of the
laws that it was done¢ in good faith., * * =*

By its inaction the Authority and through it
the State has not only made itself a parxty to
the refusal but clicited to place its power,
propexrty and.prostige-behind the admitted dis-
ccrimination. The State has so far insinuated
itsclf into a position of intexrdependence with
Eagle (lcascd restaurant) that it must he recog-
nized as a joint participant in the challenged
activity which on that account canncl be con-
. . sidered to have beon purcly privete as o f£all

-45-—
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without the scope of the Fourtecenth amendment.”

It is of importance to note that joint participation wag

applicd where a private party violatod constitutional
rights and whercin the govemmant by virtue of its identity

+ with such private party had becer held to be a party to cuch

private act; i.c., such private party stands in the shoes

of the public entity. Simgjns-v. Cone Memorial Mosp.,
323 F. (2d) 959 (C.A. 4, 1963); Colnon v. Tompkins Sauarc

Neighlors, Inc., 294 ». Supp.,134 (D.C.R.Y., 1968). Thus,

‘evidentiary hearings were held in Burton to "sift" facts "

-

"as to whether private discriminatory conduct was imbucd

with govcrnmental participation and to. determine wnellwry

such private being became an instrunpcentality of the govern-
ment. _ The CBA is a public body performing a governmental
and- public function and wa a2re thus not concerned with the. -

to determine whether the acts of any

0

"gifting" proces

private party were the acts of CIIA or those of the federal
government. But, plaintiff urges that CHA was found respon-

sible in the earlier action although the acts fostexing the

illegal conduct were those of the City Council and that the

1 .

measurc of this defendant's liability must be the sane.

However, the responsibility of Ciln was based on the theory

— P e T pe—

of agency. Thus in Ceopor v, Aarven, 353 U.S. 1 (1953)
wherxe the good faith attempts of .the school district-in

-
.

—~416- ‘ > e
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descegragartaing wos being fXustrated by other statﬁ officrals,
the Court saird: l
) ", . . it could haxdly ne siggested that those
irmediately in charge of tho school sheuld baz
heard to asscrt their own cood faith as a legal

-

excuse for delay in implementing the constitutioenal

rights of respondents when vindicaticn of those
rights was renderced difficult or impossible by
the actions: 6f other state pfficials . . ."-
pr. 15--16. ‘ :
They were held to be agents of the State even though the
acts of the Governor and the LegL slature made impossible

the implementation of the dcsegrcgation of the public

schools. Indeed, in the companion case CHA could not

ST - Tonn o e - SR
‘act without the City Cecuncil in the performance of its

governmental. functicn

\

-The court is asked to extend the joint partici-
pation'ﬁrinciple of Burton to the approval. and funding,
with attendant supervision, of the Deﬁarﬁmeht of Housing
and U““aA Development, an Qxecuﬁivg doparﬁmcnﬁ of the

federal government. In effect, undexr the Burton analogy,

that the acts of the.Chicago housing Authority and the

Chicagc City Council were the scts of the federal govern-

ment; that in the performance of their governmental

functicas they became the instrumentalities of the federal

.
.

government and thus theirx acts became the acts of the

federal goverrnmont. To state guch a proposition is to

-4 7~
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reveal Jts inapplicability. Except as the separate acts:

of each are the result of concerted action to commit thz

tort of discrimination, joint participetion cannot be

extended to separate and distinct pnlitical centities

and sdévereignties cach of vhom are azutoncomous in their

-.governmental functions. Ko such activity on the part

of secparate governmental entitiecs can be equated to the

————

Burton application. It is an ever-recurring fact that

federqi éovcrnmental financing is granted Qith:greaﬁcr
frequency wﬁere necded to'imprer the condition of citizens.
of states, coﬁntics and cities, Qithout thercby uaﬁing'thc
fcdéral»govérnmcnf a partnexr in_ the end result. f
and approval hﬁve nét so reached into the operations of

CHA so as to make its functions federal governmental

functions. If this were se, every federal funding,
accompanicd by supervision, would pex se become a federal

function and subsecuent use become federal action. Even

Hicks v. Weaver, 302 F. Supp. 619, (D.C. La. (1969) docs
not so hold. hociais

The court is confronted, however, with a defendant

who made efforts to corrcct tle activity complained of,

succeceded in some respects, but continued funding knowing

of the possible action the City Council would take.

.

-48- ‘
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Justification for such action was made beocause
He » . faced with the tough dilemma of accepting
) some other sites propocsed bv the authority that
. ~were believed to bao lawful Tt not opltinmal, or
Yejecting those sites ond depriving potential
housing tenants of improved shelier, IUD chese
the former alternative.“ .

JIn this court's view, the essence c¢i defendant's wrong,
if any, is not continued funding and p*OV“l but a pur-
ported dereliction of a stated statutory duty under

§2000d-1, i.e., HUD could have terminated funding or have

uscd other means tc insurxe cempliance. cf. United States v,

Frazioy, 297 F. Supp. 319 (D C. A]a., 1968) . the fact that

the Secretary did not pursue cither of those steps does not

.

rtesuli inmahing L n oa joint partici

O P 5, A o 5
l Clllb VT‘ 23 Nl IS @

While the suit is not .couched in the remedy. to
enjoin an official act on Lhc ground that it was not within

the authority conferrxed upon the cdefendant, or that it was

an 1m0ropﬂr exercise of such autlority, or that Congress

lacked power to confer the aﬁthority, it is in recality
such an action and the oniy aétion whi.ch plﬁintiff-can
bring againﬁt'this defcnéant. Thé court belicves that
plaintiffs havé miscénccived the remedial claim which
should be taken and Count II of thé amended cdmplaint -8

dismisge cd for failure to state a claim upon which relief

can be granted. 3

-49-
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Beccause many of the amici and plalntlffs;thcm—

selves have through their: bricfs emphasized the Jgportance

6]

.and neccssity of this defendont's supervision through a

precisely formulated decree, the court fecls their plea

must be dealt with at this time even though nothing

-

remains of the action upon whicﬂ.to'prcmiée that relief.
.?hcreforp, éven‘if the acticn weré-alleged to be.in
bderégétion of defendant's statutory dut?.and powexr, and
even, if the court were to find that such duty and powex
were exercised in Violatién of plaintiffs’ rights,'thé

“effect of the remedy sought as disclosced by plaintiffs
: . e
and amici will be considered.

Where an agent or officer of the government pux-

porting to act on its behalf have been held to be liable
for his conduct which caused injury to another, the ground

of liability must be found cither in that he cxcceded his

authority or that it was not validly conferxred. The action

is thereforc a personal action against the officer and not
- .
‘an action against the United States and an injunction against
that cfficer is not against th~ sovereign for the sovereign
cannolt be enjoined.
..The critical considexration is not the identity of

the partices, however, but rather the result of the judgment

or decree which might be entered. Minn. v. Hitchcock, 185 U.

.

-50-__
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373, 387 { 19202). 'The perineted of such remedy has been

sct forth-in Dlﬂdgmy__gipx, 312 U.8. 609, 6200(1963]) ¢
“The general rule ' is that a suit is against

the soverocign if ‘the judgment sought would
cxpend on the public treasury or domain, ox,
interfere with the public administration,' * * *
or if the exﬁect of the judgment would be 'to
restrain the Government Lro“ acting, or to
compe) it to act,.'® '

Plaintiffs and amici contend that if IUD can

feasibly contributc to a preompter remcdy than that con-

tained in the decree heretofore entered against CHA whtch
would accelerate desegregation of phb]JC housing in Chicago.

and creatc more new low income housing not only in the

central city but in the Gﬂn<val Public Housing areca en-

compassing the remainder of CCOV CchLy [304 F. Supp. 139,

.

i r g 3 tﬁep they are entitled tec an ordcr calling for such

\efforts. Thus, the rcmedy' should be framed with respect

to that portion of HUD's resources which the-Sccretary
in his discretion dctcrmlnov to allocate to the Chicago'

Housing Market arca; that the.order "will fashion the

7 %

means of dealing with a major socictal problem" which '

problem is that of increasing segregation of the races
in the Chicago Metropolitan housing area and the serious
lack of low income housing. Reference is made to major

governmental study commissions which have reported on

evidence that the problem is not confined to the central

e mee e e W L A AL R s LNt e angm f g B e m oy e
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city Jut that much of thut problem is engendered through

\

existence of a circle of surrounding white subuxbs,

-

.

Buttresscd by these scholarly repoxts, the

plaintiffs appeal to this court is found in the language

of the Zupreme Court 6f the United States in Louisiana V.

‘United statcs, 380 U.S. 145, 154 (1964):

"We bear in mind that the court has nct merely
the powex but the duty to rendexr a decree which
will so far as pozssible eliminate the discrimin-
atory effeccts of the past as well as bar like
discrimination in the future.® '

However, ceven that case does not give free license to

the court to determine and -encompass issues not existent

in the complaint before it. . [See Pa. 17, p. 154].
It-appecares clear to this couxrt that the relief

so carnestly desired by plaintiffs and amici would entail

a decrece operative against the defendant in his official

capacity and not otherwise. The relief souéht would not

be effected by merely ordering the cessation of conduct.
Cf. Hicks V. Weavex, supra. The defendant Secretary could

satisfy the suggested methods of implementation to be con--

tained in this- decrce éﬁly by %éting in hi;'capacity as
Secretary of the Department of ousing and-Urban Devclopment
in discharging the myriad fuﬁctions and programs cntrusted
to him by Congress. 2

-This court does not have. jurisdiction to dircct

-
TN e s :
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.and control the policiecs of the United States

governmnent must. be permitted to carry out its

unhampcred by judicial interveniion.

Although the precceding consideration
required in the light of the disposition made
‘ .

pending motions, the egregious problem involve

.adjudged in the companion case, @nd the earncs

1

l

and the
!

functions

a and

L anel

- dedicated efforts of counsel for plaintiffs and amici

-

to seck implemcentation of corrective cfforts already

.

in effect, impels this court to explore the putative

limits of its powers and in so doing finds them!

.
-

eiféctively circumscribed.

-An order has this day been entered sustaining

the cdefendant's notion to dismiss and dismissing the

-

- complaint .

> )
7 A w0 /

v % B P

e /ﬁ A // g .
! f// of e 24 g
L ¢ 50 '

t v

X Judge, United States District Court

>

Dated: September 1, 1?70:
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UNITED SCATES DISTRICT COURT, NORTHERN DISTRICT
 EASTERN DIVISION

Name of Yresiding Judge, Ionorable

E‘zn:';l ;a-n'

OF ILLINOIS

Cause No

/{7(‘ g ) Y & octa” L/ /C/),J—i 1147 <

Title of Cause e

((C/ /‘,‘4/(/ v ‘ Datc* 4 >( / /()/(/

Ll

Brief Statement

of Motion
éf(f."'{./;’ Cit € ;ca,)\

The rules of this cu'xL 1(\1\11 re counse! to furnish the names of all parties ent i ed to
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN -DIVISION

DOROTHY GAUTREAUX, et al.,
Plaintiff,

V. No. 66 C 1460

of the Department of Housing
and Urban Development of the

)

)

)

)

)

)

GEORGE W. ROMNEY, Secretary )
)

)

United States, )
)

)

Defendant.

FINAL ORDER

This matter coming on to be heard on the presentations

of the parties, and the Court being fully advised
IT IS HEREBY ORDERED that for the reasons given 1in

the Court's Memorandum dated September 1, 1970, the action

be and the same is hereby dismissed.

// A

Judge, United States District Court

Dated: October .21, 1970

=56~



IN THE UNITED STATES DISTRICT COURT

. n < i B
NORTHERN DISTRICT OF ILLINOIS OC’2=)&/22
« BASTERN. DIVISIONI A
ECBERy Qclock.,
AGNEFR 35

DOROTHY GA'JTREAUX, et al.,

Plaintiffe,

)
)
)
)
Ve ) No. 66 C 1460
)

GEORGE W. ROMNEY, et al., )

- )

)

Defendants.

NOTICE OF APPEALL,

NOTICE IS HEREBY GIVEN that plaintiffs appeal to the

United States Court of Appeals for the Seventh Circuit from
the order entered herein on the lst day of September, 1970,
sustaining the defendants' motion to dismiss and dismissing
the complaint, and from the order entered herein on the 21lst
day. of October, 1970, dismissing the action.

Alexander Polikoff

Milton I. Shadur

" Charles R. Markels

Merrill A. Freed

Bernard Weisberg
Cecil C. Butler

s [5/Aer

Alexander Polikoff . :
One of the Attorneys for Plaintiffs

Alexander Polikoff

109 N. Dearborn Street
Chicago, Illinois 60602
641-5570

Dated: October 29, 1970

=B~



