
I N THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX, et al., ) 

v. 

GEORGE W. ROMNEY, 

) 
Plaintiffs , ) 

) 
) No. 66 C 1460 
) 
) 
) 

De f endant . ) 

MEMORANDUM OF CHICAGO HOUSING 
AUTHORITY IN OPPOSITION TO 
PLAINTIFFS ' RULE 62 (c) MOTION 
FOR I NJUNCTION 

The Chi cago Hous i ng Authority ( "CHA ") submi ts this 

memorandum in opposit ion to plaintiffs 1 "Motion Purs uant to 

Rule 62 (c) of the Rul es of Civil Procedure for the United 

States District Court and Rul e 8 (a) of the Fede r al Rules 

of Appellate Proce dure for an Order to Preserve t he Status 

Quo Pending a Hearing . 11 

Rule 6 2 (c ) Doe s ~ot Give Th is 
Court Power to Grant the I njunction 
Sought by Plaintiff3 

For a number of rea s ons , dis cus ed oe l ow, Rul e 62 (c) 

does not authorize this Court t o grant the r elie f re ques t ed by 

plaintiffs . 



The r e levant language of Rule 62 (c) state s as fol lows : 

"Whe n an appeal is taken from an interlocutory or 
final j udgment granting , dissolv i ng , or denying 
an injunct'on, the c ourt in it s discretion may 
suspend, moc ify, restore, or grant an injunction 
during the p endency of the appeal*** ". 

The pla in language of the Rule demonstrates that p l ain-

tiffs ' motion comes too late. Rule 62 (c) pe rmit s a Dist ric t 

Court to preserve the status quo ''when an appeal i.s taken ", 

!·~·' the status quo as i t ex isted at t he time of the app eal . 

This common sense reading of Rul e 62 (c) was applied by the 

Court of Appeals for the 2d Circuit in I deal Toy Corporation 

v. Sayc o Doll Corporat ion 302 F . 2d 623 , 625 ( 2d Cir . 1962) : 

"It was proper , t o be sure , for Judge Bryan 
to t ake jurisdiction of the motion pursuant 
to Rule 62 (c), Fed . Rules Civ . Proc ., which 
pe rmits mod i ficati on of injunction orde rs during 
the pende ncy of an app ea l . But t his r ule i s 
described as ' merely expres sive of a power inherent 
in t he oourt to preserve the status ~where , 

in its sound di scretion, the court deems t he cir­
cumstances t o j ustify . 1 [Citat ions ] 

* * * * 
"Onc e the app eal is t a ke n, however , j ur i sdic t ion 
passes to the appe llate c our t . Thereaf t er t he 
appellant is not usual l entitled as of right 
to pre s ent nev evide nc e or argu~ent t o the t ria l 
court , \vhich i n the exercise of a s ound d i s c retion 
will exe r c i se jurisdictio~ only to preserve the 
status quo a s of t he t ime of appeal ... " 

In the ins t ant ca s e , pla i ntiffs appealed on Oc t obe r 29 , 1970, 
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from this Court ' s orders of Septembe r 1 and October 21 , 1970, 

and it is the status quo on the date of appeal that is relevant 

under Rule 62 (c ). But plaintiffs ' motion does not even address 

itself to the status quo as of eithe r the time of appeal or 

as of the time of t he dismissal of their action . Plaintiffs ' 

motion speaks as of September 17 , 1971, more than a year later . 

The subject matter of p l ai0tiffs 1 motion is a pool of 

funds under the control of either HUD or the City of Chicago; 

this particul ar pool did not eve n exi st in the fal l of 1970, 

and could not , therefore , be considered par t of the 11 status 

quo 11 as of the time of appeal. If t he fac t of the avail-

abil ity of the Mode l Cities program to t he City of Chicago 

be deemed the "status quo", then it i s clear that v;hat plain-

tiffs now seek for the first time is a substantial and far 

I 
reaching change in the status quo . Thus , the Court l acks 

\. 

j urisdiction to grant the relief sou gh t by plaintiffs ' motion . 

Second, Rule 62 (c ) is inapplicable because the relief which 

plaintiffs now seek under the Rtl.le is comp l ete l y different 

from the relief which plaintiffs seek in their comp laint . 

If a plaintiff seeks an injunction, and is turned down, he 

may be injured unless he obtains an order enjoining his oppo~e nt 

from ce rtain cond1..1.ct during the pendency of the appeal ; Rule 
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62(c) gives the court power to grant such an orde r . Nothing 

like that has happened in the present case. By their com­

plaint , plaintiffs want HUD to stop making available to CHA 

funds to assist the latter in connection with housing ; any 

order this Court might issue under Rule 62(c) should be 

directed toward the subject matter of the litigation, in 

this case, housing . But plaintiffs now seek, under Rule 62(c), 

to enjoin the payment of funds for all s orts of purposes to 

the City of Chicago, re gardless of whether those funds are to 

go to CHA for housing purposes (which they are not). Plaintiffs 

could with the same degree of rationality that they demon-

strate with this motion ask this Court f or an order agmnst 

Amtrack or the FAA to bar federal participation in providing 

mass transp ortation for the City of Chicago until the City 

Council approves public housing sites in a number a greeable to 

plaintiffs . Such a use of Rul e 62 ( c ) is a perversion of its 

purpose . 

Third, Rule 62 (c) only applies lvhen there has been an 

order "g ranting , dissolv ing or denying an inj unction" . The 

orde rs on appeal in this case make no refe re nce to injunctive 

relief ; they si~ply dis missed pla intiffs ' action . Accord­

i ngly, the nature of the orde r appealed from precludes reliance 
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upon the provisions of Rule 62 (c). 

Fourth . Plaintiffs' compla int \vas fi led in 1966 . They 

have had many years in which to seek to expand the scope of 

their action beyond housing to include the Mode l Cit ies 

Prog ram . They did not do so at a time when the Rules con-

template changes in pleading and theory. They should not be 

permitted to do so at this time on any theory whe n t heir 

action is unsupported by any Rule . 

To Allow the Relief Sought 
woul d Bring Great Hardship 
t o the Class that Plaintiffs 

Purn ort to Represent 

For t h e reas ons discussed above, we submit that plaintiffs' 

motion unde r Rule 62 (c ) is technicall~ without foundation and 

repre s ents an a ttempt ed misuse of the rule's prov i sions. 

But even i f the motion were technically s ound , th is Cour t should 

exercise i ts d i scretion a ga inst the motion b e cause togrant it 

would cause great hardship to thousands of persons , including 

the black citizens of the City of Chicago who reside or have 

applied to reside in CHA fac ilities , i.~., members of the very 

class which p l aintiffs claim to represent . 

The monies vlhich plaintiffs seek to tie -up are s o-called 

"Model Cities Funds , 11 to be pa i d by the federal government to 
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the City of Chi cago f or the latter ' s use i n providing social 

services and facilities to (among others) its poor. Mode l 

Cities funds are to be u sed for numerous purp oses , including 

day care centers, education and training facilities, and 

improved health and sanitation . These services are targeted, 

in large part , for the black citizens who reside i n CHA 

housing . To cut off these funds would deprive these persons 

among others of essential services and would certainly 

cause them irreparable harm. 

As this matter now stands , an indefinite time may pass 

before this Court enters its fina l order a ga inst HUD . To force 

all of HUD ' s urban assistance programs to a standstill to await 

such a final order would be t o extract a drast ic price from 

the black poor of t his city . 

For the foregoing reasons, CHA respectfully requests that 

this Court deny the motion now under consideration . 

Of Counse l 

Kathyn M. Kula 
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Patrick N. O' Brien 

VJatson B. 'l'ucker 
Counsel for Clli 
231 So· th LaSAlle Street 
Ch ica go , Illinois 60604 
ST 2- 06 00 
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CERTIFICATE OF SERVICE 

Patrick W. O'Brien, one of the attorneys for CHA, 

certifies that on the 20th day of September, 1971 he 

served a copy of the above and foregoing Memorandum of 

Chica go Housing Authority upon the attor neys for the 

plaintiffs and up on the attorneys f or the defendant and 

intervenors. 

Patrick W. O' Brien 


