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IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE SEVENTH CIRCUIT 

Nos. 74-1048 and 74-1049 

DOROTHY GAUTREAUX, et al., 

v. 

CHICAGO HOUSING AUTHORITY and 
JAMES T. LYNN, Successor to George 
W. Romney, Secretary of the 
Department of Housing and Urban 
Development, et al., 

Plaintiffs-Appellants, 

Defendants-Appellees. 

On Appeal from the Judgment of the United States 
District Court for the Northern District of Illinois 

Eastern Division 

BRIEF OF 

THE ISSUE PRESENTED 

Whether Court contravened "the implicit command 

of Green v. County School Board, 391 U.S. 430 (1968}, that all 

reasonable methods be available to formulate an effective remedy"* 

and to achieve "the greatest possible degree of actual 

• desegregation"** when it flatly prohibited any form of metropolitan 

*North Carolina State Board of Education v. Swann, 402 U.S. 43 1 46 
(1971). 

**Swann v. Board of Education, 402 U.S. l, 26 (1971). 



area relief as a part of the remedy for de jure public housing 

segregation. 

STATEMENT OF THE CASE 

From four previous appeals the Court is already familiar 

with this case; we will therefore omit a detailed statement of 

the background apart from the proceedings which lead to the 

present appeal.* 

This fifth appeal grows out of the decision of this Court, 

reported at 448 F.2d 731, which determined that the Department 

of Housing and Urban Development (HUD), as well as the Chicago 

Housing Authority (CHA), was responsible for de jure segregation 

in a public housing program. The case was remanded to the 

district court for a determination of the appropriate relief, 

While expressing no view as to what that relief should be, this 

Court said: 

*See the decisiops of this Court and of the district court in the 
four previous phases of the case as follows: (1) the original 
judgment order against CHA and an effort to enforce it - 296 
F.Supp. 907, 304 F.Supp. 736, 436 F.2d 306, cert. denied, 402 
u.s. 922; (2) the determination of HUD's liability - 448 F.2d 
731; (3) an unsuccessful effort to enforce HUD's liability in 
relation to the Chicago Model Cities Program - 332 F.Supp. 366, 
457 F.2d 124; and (4) a further enforcement effort respecting 
the Chicago City Council's veto power over CHA site selection-
342 F.Supp. 827, 480 F.2d 210, cert. denied, U.S. The 
order now appealed from is reported at 363 F.Supp. 690-.--
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On April 26, 1972, HUD filed a "Response" and a general, 

"best efforts" judgment order. Under HUD's proposed order 

(which was ultimately adopted and entered by the district court) 

HUD would "cooperate"with CHA in CHA's efforts to increase the 

supply of housing units in accordance with the earlier judgment 

order against CHA (that is, the order reported at 304 F.Supp. 

736} • (A. 8.} HUD's proposed order did not include any relief 

"not confined ••• to the geographic boundary of the City of 

Chicago" or impose any specific affirmative obligations upon HUD 

beyond its "cooperation." HUD's Response said that its "best 

thinking" was that the provisions of a - Letter of Intent it had 

signed a year earlier with Mayor Daley and CHA should be carried 

out and that it would continue to use its best efforts to that 

end. (A. 9-10.} (However, the objective of the Letter of Intent 

was merely to make up a relocation housing deficiency of 4300 

units which HUD and the City of Chicago had previously determined 

to exist, not to provide "a comprehensive plan to remedy the past 

effects" of the CHA/HUD wrongs.*) 

*See p.lS of the Letter of Intent, in evidence as Plaintiffs' 
Exhibit 18 to the hearing of November 27-29, 1972. See also 
the . letter of June 21, 1971 from HUD's Regional Administrator, 
George Vavoulis, to Mayor Daley, in evidence as Plaintiffs' 
Exhibit 6 to the hearing of September 21-24, 1971: "IT]he 
purpose of the Letter of Intention was to set forth a plan of 

• action to provide 4,300 low-income housing units to reduce 
the serious deficiency in the City's supply of relocation 
resources for low-income families." 

-4-



• 

"[A]t the present time, plaintiffs are in the 
anomalous position of having the full force 
of the federal judicial power at their command 
to enforce proven rights against CHA, yet 
having to rely solely on the voluntary promises 
of a party [HUD] whose role is equally important, 
whose decisions pertaining to this matter may 
prove to be among the best means of insuring 
full compliance with the 'aims and objectives• 
of the CHA decree ••. " 448 F.2d at 736-37. 

On remand the district court first granted summary judgment against 

HUD. (A. 3.)* Then, on December 23, 1971, it entered an order 

calling for the preparation of a "comprehensive plan" to remedy 

the past effects of the public housing segregation and inviting 

the parties to include in the plan "al"j:ernatives which are not 

confined in their scope to the geographic boundary of the City of 

Chicago." In relevant part the December 23, 1971 order reads 

as follows: 

*"A. II 

"1. The parties shall attempt to formulate 
a comprehensive plan to remedy the past effects 
of unconstitutional site selection procedures 
in the public housing system in the City of 
Chicago 

2. If the parties cannot agree, each party 
shall file with the Court a proposed judgment 
order embodying a comprehensive plan to remedy 
the past effects of such unconstitutional site 
selection procedures ... 

3. In the preparation of such plan or plans, 
the parties are requested to provide the Court 
with as broad a range of alternatives as seem to 
the parties feasible as a partial or complete 
remedy fo.r such past effects, including, if the 
parties deem it or appropriate to 
provide full relief, alternatives which are not 
confined in their scope to the geographic boundary 
of the City of. Chicago. " (A. 6-7.) 

citations are to the Appendix filed herewith. 
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Following interim filings on April 27 and June 30, 1972, 

in which they discussed their view of the principle elements 

required in any comprehensive remedial plan (Record Doc. 283, 

Attachments 5 and 6) , plaintiffs filed their proposed judgment 

order on September 25, 1972 • (A. 14.) For purposes of this . 
appeal the important elements of plaintiffs' proposed order 

are that, as invited by the district court, it provided a 

mechanism by which CHA could supply remedial housing in suburban 

areas as well as within Chicago, and it required HUD to administer 

its programs affirmatively to out the provisions of the order. 

On November 27-29, 1972, an evidentiary hearing was held 

"for the purpose of considering what orders, if any, shall be 

entered to provide comprehensive relief in this consolidated 

case " (A. 31.) * Plaintiffs introduced evidence showing the . . . 
need for a metropolitan area remedial plan and the unreliability 

of HUD's "best efforts" as the basis for any effective plan. 

(Transcript of Proceedings of November 27-28, 1972, pp. 

HUD's evidence was limited to the relative paucity of federal 

subsidy funds then available. (Ibid. 330-367.) CHA offered no 

evidence at all. (Ibid. 367.) At the conclusion of the hearing 

the matter was taken under advisement. (Ibid. 474.) 

Nine days later, on December 8, 1972, the Court of Appeals 

*CHA as well as HUD was by now a party to the proceedings, the 
separate cases against CHA and HUD having been consolidated on 
HUD's motion. (Record Docs. 7 and 12.) 

-5-



for the Sixth Circuit decided Bradley v. Milliken, a case 

involving the question of whether segregation in the Detroit 

school district could be remedied effectively by action taken 

solely within the boundaries of that school district. Concluding 

that it could not, the district court in Bradley had determined 

that a remedial plan involving suburban school districts was 

required. 345 F.Supp. 914. The Sixth Circuit affirmed this 

determination, holding that to provide an effective remedy the 

district court had the power to order a remedial plan that 

involved crossing school district boundary lines. 

"Like the District Judge, we see no validity 
to an argument which asserts that the 
constitutional right to equality before the 
law is hemmed in by the boundaries of a 
school district." Bradley v. Milliken, 484 
F.2d 215, 245 (6th Cir. _1973) .* 

The Court of Appeals also held, however, that school districts 

that would be affected by a multi-district plan were necessary 

parties under Rule 19 of the Federal Rules of Civil Procedure. 

484 F.2d at 251-52. Accordingly, while (1) affirming the 

*The December 8 oplnion of the Sixth Circuit is unreported 
because on January 16, 1973, the Court granted a rehearing 
in bane, the effect of which was to vacate the previous 
opinion and judgment of the Court. See Bradley v. Milliken, 
484 F.2d at 218. On June 1973, the full Court of 
rendered its decision on rehearing. 484 F.2d 215, cert. 
granted, U.S. (1973) (oral argument before the Supreme 
Court on 2/27/74) opinion of the full Court of Appeals 
was substantially identical in its language and precisely 

• identical in its holding to the December 8, 1972 opinion of 
the panel. Plaintiffs so advised Judge Austin by letter and 
transmitted a copy of the opinion to him. (A. 43.) 

-6-



the district court's findings that Detroit's schools were 

de jure segregated and that the cure for that segregation 

could not be found within Detroit's borders, 484 F.2d at 219, 

258, (2) holding that the district court need receive no · 

additional evidence as to those matters, 484 F.2d at 252, and 

(3) "agreeing with" and "affirm[ing] in part" the district 

court's ruling that a metropolitan-wide remedy had to be 

considered, 484 F.2d at 252, 258, the Court of Appeals (4} 

vacated the latter ruling and a more specific later ruling on 

the nature of the metropolitan plan, 484 F.2d at 258, and 

remanded in order that affected school districts could be made 

parties to the litigation and be given an opportunity be 

heard on the issue of what remedial plan should be adopted. 

484 F.2d at 251-52. 

The Sixth Circuit's Bradley decision called into question 

one aspect of the procedure then being followed in this case. 

Applied to the then pending matters before Judge Austin, 

arguably it meant that although it would be appropriate for 

Judge Austin to determine that some form of metropolitan area 

plan was required for comprehensive and effective relief, it 

would be inappropriate for him to proceed to adopt any particular 

metropolitan remedial plan witho-ut first joining the parties 

who would be affected by such a plan and affording them an 

opportunity to be heard concerning its specific provisions.* 

*We say "arguably 11 because unlike a remedial plan embracing adjoining 
school distr i cts which necessarily involves changing the way in 
which those districts administer their school systems, plaintiffs' 
proposed judgment order required only that CHA be directed to 
provide housing outside as well as inside Chicago. It did not 
require changing in any way the administration of the housing 
programs of suburban housing authorities. 

-7-
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Accordingly, on January 29, 1973,. plaintiffs filed a motion 

asking that the Bradley procedure be followed in this case. 

(A. 33.} The motion requested the district court to defer 

ruling on the proposed judgment orders submitted by HUD and the 

plaintiffs and instead to enter a "Bradley-type" order calling 

for a metropolitan area remedial plan but without considering any 

of the particulars of any such form of plan until appropriate 

additional parties were joined. The proposed order called for 

"a designation of such additional parties, if any, as in the 

opinion of HUD or CHA, as the case may be, should be joined as 

additional parties to the action to make the proposed relief 

effective." (A. 41.} * 
*In a memorandum plaintiffs advised Judge Austin that if their 
motion were granted they would ask leave to join as additional 
parties the five suburban housing authorities in the Chicago 
Urbanized Area and the State of Illinois: 

"II]£ the Court rules favorably on the propriety and 
necessity of considering a metropolitan remedy in 
this case, plaintiffs will ask leave to join the 
following five housing authorities, which are all 
the authorities in the Chicago urbanized area: 

Housing Authority of Cook County 
DuPage County Housing Authority 
Lake County Housing Authority 
Waukegan Housing Authority 
North Chicago Housing Authority 

In additi 0 n, plaintiffs would consider it appropriate 
to ask leave to join the State of Illinois which has 
a continuing supervisory authority over all these 
housing authorities. Ill.Rev.Stats., Ch. 67-1/2, 
§13." (Record Doc. 301, Appendix to plaintiffs' 
memorandum, p.i.) 

As defined by the Census Bureau an urbanized area consists of a 
central city or cities of 50,000 or more and surrounding closely 
settled territory. (1970 Census of Housing, General Housing 
Characteristics, Illinois, HC(l)-Al5, Appendix A, p.2.) A map of 
the Chicago Urbanized Area is included in the Record as a part 
of Record Doc. 283, Attachment 6, Memorandum 3. 
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On September 11, 1973, Judge Austin denied plaintiffs' 

motion of January 29 and entered the general "best efforts" 

judgment order previously proposed by HUD. His opinion says that, 

although metropolitan area relief may have been justified in 

Bradley, "it is simply unwarranted here because it goes far 

beyond the issues of this case." (A. 45; 363 F.Supp. 690-91.) 

Three reasons for that conclusion are given. The first is that, 

"Unlike education, the right to adequate housing is not 

constitutionally guaranteed and is a matter for the legislature. 

Lindsey v. Normet, 405 U.S. 56, 74 (1972)." (A. 45; 363 F.Supp. 

691.) Second, the opinion states that- metropolitan area relief 

"would let the principal offender, CHA, avoid the politically 

distasteful task before it by passing off its problems onto the 

suburbs." (Ibid.) Finally, the court's opinion says that "the 

wrongs were committed within the limits of Chicago and solely 

against residents of the ·City"; the implication is that unless 

CHA and HUD had discriminated in the suburbs, or suburban entities 

had participated in the wrongs committed by CHA and HUD within 

the court was powerless to grant relief that would 

extend beyond Chicago's boundaries. (Ibid.) 

Plaintiffs appealed from so much of the judgment order of 

September 11 as denied their motion for metropolitan relief, HUD 

filed a notice of c·ross appeal from the September 11 order. (S i nce 

that order is precisely the one HUD proposed on April 26, 1972, 

it is not clear why HUD has filed its notice of cross appeal.) 

-9-



ARGUMENT 

In a race discrimination case it is the duty of the district 

court "to render .a decree which will so far as possible eliminate 

the discriminatory effects of the past as well as bar like 

discrimination in the future." Louisiana v. United States, 380 

U.S. 145,- 154 (1965). There is an "affirmative duty to eliminate 

all vestiges of the dual system." United States v. Board of 

School Commissioners of Indianapolis, 474 F.2d 81, 85 (7th Cir. 

1973), cert denied, 37 L.Ed.2d 1041 (1973). The objective is to 

achieve "the greatest possible degree of actual desegregation." 

Swann v. Charlotte-Mecklenberg Board of Education, 402 U.S. 1, 26 

(1971). To that end the district court "may and should conside r 

the use of all available techniques." Davis v. Board of School 

Commissioners, 402 u.s. 33, 37 (1971). The "flat" or "absolute 

prohibition" of any useful technique is clearly improper; it 

"contravenes the implicit command of Green v. County School Board , 

391 U.S. 430 (1968), that all reasonable methods be available to 

formulate an effective remedy." North Carolina State Board of 

Education v. Swann, 402 u.s. 43, 46 (1971). 

The issue on this appeal is narrow and does not include 

consideration o f any particular metropolitan area remedial plan. 

The issue is whether the district court breached its remedial 

duties set forth in the preceding paragraph by entering a decree 

it virtually conceded would not be effective (see the Transcript 

of Proceedings of November 28, 1972, pp. 257, 259, 319-20, 324}, 

-10-
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•· 

while flatly and absolutely prohibiting one of the "reasonable 

methods •.• available to formulate an effective remedy"- a 

metropolitan area plan - by fixing the geographic boundary of the 

City of Chicago as the perimeter of possible relief. If that 

prohibition breached those duties, the case must be remanded 

with directions to make that remedial method available (after 

joinder of affected parties) . 

Two of the three reasons given by the district court for 

prohibiting metropolitan relief, the absence of a constitutional 

guarantee of adequate housing and the risk of permitting CHA to 

avoid a politically distasteful task, may be quickly rejected; 

they are discussed in Part II of this brief. The third presents 

the question of the power of the district judge, and if the 

power exists his duty, to bridge Chicago's boundary lines for 

federal constitutional remedial purposes where the subordinate 

state entities in the adjacent areas have not themselves 

participated in the CHA/HUD wrongs within Chicago and neither 

CHA nor HUD has committed wrongs within those areas - it . 
apparently having been the district judge's view that, absent 

wrongdoing of either sort, he lacked the power to adopt a remedial 

plan that would embr ace those .geographic areas. The power, ·and 

under the circumsta nces of this case the duty, of the district 

court to do so is discussed in . Part I. 

--11-



•· 

I. THE DISTRICT COURT HAS THE POWER AND 
THE DUTY TO GRANT METROPOLITAN AREA 
RELIEF. 

The district judge's principal reason for prohibiting 

metropolitan area relief as a method available to formulate an 

effective remedy appears to be that he considered such relief 

to be beyond his equitable powers in the absence of any contention 

that suburban entities had participated in CHA's discrimination 

or that CHA and HUD had practiced discrimination in suburban 

areas. It is also possible (although unlikely in view of 

what he himself said during the hearing below concerning HUD's 

"best efforts'') that he considered such relief to be unnecessary 

because he viewed his previous orders, together with the new one 

he was entering against HUD, as sufficient to discharge his 

remedial duty. In this Part I we will show in Section A that 

the district judge has the power to provide metropolitan relief 

notwithstanding no "suburban wrongs" are involved. In Section B 

we will show that the need for metropolitan area relief is 

overwhelmingly clear and that it was therefore the district 

court's duty to provide it. 

A. The Remedial Powers o f a Federal District Court to · 
Vindicate Federal Constitutional Rights are not Limited 
by Local Poli ti.cal Boundaries, However Innocently Drawn. 

Local political boundaries are a matter of convenience, not 

sovereignty, and they may be disregarded for the purpose of vin-

dicating federal constitutional rights. The Supreme Court, lower 

-12-



federal courts and state courts have all so held. In Reynolds 

v. Sims, 377 u.s. 533, 575 (1964), the Supreme Court said: 

"Political subdivisions of States-counties, 
cities, or whatever - never were and never 
have been considered as sovereign entities. 
Rather, they have been traditionally regarded 
as subordinate governmental instrumentalities 
created by the State to assist in the carrying 
out of state governmental functions." 

In Haney v. County Board of Education of Sevier County, Ark., 

410 F.2d 920, 924-25 (8th Cir. 1969), the Eighth Circuit Court 

of Appeals said: 

"State legislative district lines, congressional 
districts and other state political subdivisions 
have long ago -lost their mastery over the more 
desired effect of protecting the equal rights of 
all citizens ... Poli ti·cal subdivisions of 
state are mere lines of convenience for exercising 
divided governmental responsibilities. They 
cannot serve to deny federal rights." 

And in Jenkins v. Township of Morris School District, 279 A,2d 

619, 628 (S.Ct. N.J. 1971), the Supreme Court of New Jersey 

said: 

"[P]olitical subdivisions of the states whether 
they be 'counties, cities or whatever' are not 
'sovereign entities' and may readily be bridged 

when necessary to vindicate federal constitutional 
rights and policies." 

The second Brown decision of course expressly recognized 

that_ in remedying state-imposed segregation the administrative 

practicalities that would have to be dealt with included "the 

revision of school districts" and "school attendance areas." 

Brown v. Board of Education, 349 U.S. 294, 301 (1955). In one 

context or another the cases employing the principle are almost 

-13-



without number.* 

Bradley v. Milliken is one of .the most recent such decisions. 

Concluding that the district court had both the power and the 

duty to ignore local school district boundaries to remedy 

segregation effectively, the Court said: 

nLike the District Judge, we see no validity to 
an argument which asserts that the constitu-
tional right to equality before the law is 
hemmed in by the boundaries of the school 
district." 484 F.2d at 245. 

The Court also stated: 

n[T]his court feels that some plan f6r desegre-
gation beyond the boundaries of the Detroit 
School District is both within the equity 
powers of the District Court and essential to 
a solution of this problem ... We reject the 
contention that school district lines are 
sacrosanct and that the jurisdiction of the 
District Court to grant equitable relief ln the 

*See United States v. Scotland Neck City Board of Education, 407 
u.s. 484, 489 (1972); Wright v. Council of the City of Empor ia, 
407 U.S. 451, 470 (1972); Swann v. Board of Education, 402 U.S. 
1, 27-29 (1971); Davis v. School Cornrn'rs of Mobile County , 402 
U.S. 33, 37-38 (1971); Lucas v. Forty-fourth General Assembly , 
377 U.S. 713, 739 (1964); Gray v. Sanders, 372 U.S. 368, 381 (1963); 
Gomillion v. Lightfoot, 364 u.s. 339, 344-45 (1960); Newburg 
Area Council v. Board of Education of Jefferson County , F.2d 

(6th Cir. 1973, Nos. 73-1403, 73-1408); Lee v. MaconiCOunty 
BOard o f Education, 448 F.2d 746, 752 (5th Cir. 1971); Stout 
v. United F.2d 403 (5th Cir. 1971); United States v. 
State of Texas, 447 F.2d 441, 443-44 (5th Cir. 1971), affirming 
orders reported at 321 F.Supp. 1043 and 330 F.Supp. 235; Haney 
v. County Board of Education of Sevier County, 429 F.2d 364, 368-69 
(8th Cir. 1970); United States v. Indianola Municipal Separate 
School District, 410 F.2d 62 6 , 630-31 (5th Cir. 1969); United 
States v. Board of School Commissioners of Indianapolis, F.Supp. 

(S.D. In. 7/20/73, No. IP 68-C-225); Hall v. St. Helena-
?arish School Board, 197 F.Supp. 649, 658 (E.D. La. 1961). 
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present case is limited to the geographical 
boundaries of Detroit." Id. at 250. 

The Court concluded: 

"We therefore conclude that the District ·Court 
in the present case is not confined to the 
boundary lines of Detroit in fashioning 
equitable relief." Ibid. 

A later decision of the Sixth Circuit, Newburg Area Council, supra, 

is to the same effect respecting three school districts in and 

near Louisville, Kentucky. So is a recent decision of the federal 

district court in Indiana, Indianapolis, supra, now pending on 

appeal before this Court (No. 73-1968), respecting school districts 

in and near Indianapolis, Indiana; 

There is thus ample precedent to support a determination by 

a court of equity to disregard local boundaries to vindicate 

federal constitutional rights.* But the case for doing so is 

*Bradley v. School Board of the City of Richmond, 462 F.2d 1058 
(4th Cir. 1972), aff'd. by an equally divided court, 412 U.S. 92 
(1973), is not a holding to the contrary. Unlike this case, in 
which the court is still striving to achieve a full remedy for 
the wrongs of the past, Bradley v. Richmond is a case in which the 
full relief of complete desegregation had already been provided by 
earlier orders of the district court: " [W)e think the last 
vestiges of state-imposed segregation have been wiped out ... " 462 
F.2d at 1070. Accordingly, the Court of Appeals said, the purpose 
of the further order it reversed was to move beyond a remedy for 
segregation to achieve "racial balance." 462 F.2d at 1060. Such 
"further intervention" by the district court appears to have been 
the major reason for reversal: 

"When it became 'clear that state-imposed segregation ... 
[had] been completely removed,' Green, supra at 439, 
within the school district of the City of Richmond, as 
adjudged by the district court, further intervention 
by the district court was neither necessary nor 
justifiable." 462 F.2d at 1069. 

Here, of course, state-imposed segregation has not yet been remedied; 
that is what the district court is now trying to accomplish. 

(footnote continued on page 16) 
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particularly strong when the purpose is to remedy segregation in 

public housing in a central city. As HUD's General Counsel has 

stated: 

"The provisions in State housing authorities 
laws which authorize a city housing authority 
to operate ••. in a county or other city \vith 
the consent of the governing body concerned,* 
were included in these laws because it was 
realized that many cities would have to utilize 
the areas outside their borders in meeting 
their low-rent housing needs. It was recognized 
that the elimination of slums and the provision 
of decent housing for families of low income 
in the locality are matters of metropolitan 
area scope but of primary concern to the central 
city because the problem and impact are inten-
sified there. In effect, therefore, the State 
legislatures have determined that the city and 
its surrounding area comprise a single 'locality' 
for housing pur.poses . " (Plaintiffs' 
Exhlblt 13, pp. 3-4, ernphasls added.) 

And a HUD regulation applicable to public housing states, "[H]ousing 

market areas often are independent of arbitrary political boundar ies 
II (Plaintiffs' Exhibit 16, p.l.) 

This power to bridge local political boundary lines to 

vindicate federal constitutional rights or implement federal 

constitutional remedies is not a puzzling anomaly in the law but 

flows directly from a fundamental constitutional principle - that 
(footnote continued from page 15) 

Bradley v. Richmond was distinguished on precisely this ground in 
Newburg Area Council, supra, slip opinion, pp. 10-ll. 

In Bradley v. Milliken and Indianapolis, although not in 
Newburg, the state was i tself found to have committed an "independent'1 

wrong. As the following discussion in the tex t shows, such a 
finding is not necessary as a condition to disregarding local 

• boundaries. 

*The Illinois law to this effect is Ill.Rev.Stat., Ch. 67-1/2, §27c, 
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the United States Constitution recognizes no levels of government 

except federal and state and that the state and its agencies may 

not ·avoid their federal constitutional responsibilities by 

fragmentation of decision-making or "carve-outs" of local 

governmental units. Hall v. St. Helena Parish School Bd., 197 

F.Supp. 649, 658 (E.D. La. 1961), aff'd. 287 F.2d 376 (5th Cir. 

1961), aff'd per curiam, 368 u.s. 515 (1962). 

A full understanding of that fundamental doctrine is essential 

to grasping the error in the district court's apparent view that, 

absent discrimination in or by the suburbs, he was without power 

to adopt a remedial plan that crossed city-suburban boundary lines. 

In Ex Parte Virginia, 100 U.S. 339 (1880), speaking of the 

Reconstruction Amendments, the Supreme Court said: 

"They were intended to be, what they really are, 
limitations of the power of the States .•. 

The prohibitions of the 14th Amendment 
are directed to the States, and they are to a 
degree restrictions of State power .•.. It is 
said the selection of jurors for her courts and 
the administration of her laws belong to each 
State; that they are her rights. This is true 
in the general. But in exercising her rights, 
a State cannot d isregard the limitations which 
the Federal Constitution has applied to her 
power •... The constitutional provision, therefore, 
must mean that no agency · of the State, or of the 
officers or agents by whom its powers are exerted, 
shall deny to any person within its jurisdiction 
the equal protection of the laws. Whoever, by 
virtue of public position under a State govern-
ment .•. denies or takes away the equal protection 
of the laws , violates the constitutional inhibition; 
and as h e acts in the name and for the State, and 
is clo thed with the State's power, his act is that 
of the State . This must be so, or the constitutional 
prohibition has no meaning. Then the State has 
clothed one of its agents with power to annul or to 
evade it." 100 U.S. 339,345-47 (l880)(emphasis added). 
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In Cooper v. Aaron, 358 U.S. 1, 17 (1958), after quoting 

some of the foregoing, the Court said: 

"Thus the prohibitions of the Fourteenth 
Amendment extend to all action of the State 
denying equal protection of the laws; what-
ever the agency of the State taking the 
action ... " 

In Avery v. Midland, 390 U.S. 474, 480 (1968), the Court said: 

"Although the forms and functions of local 
government and the relationships among the 
various units are matters of state concern 
... actions of local government are the 
actions of the State." 

And in United States v. Texas, 321 F.Supp. 1043, 1056-57 (E.D. Tex. 

1970), the court said: 

"The State is obligated to oversee the actions 
of its agencies to insure against violation 
of the constitutional rights of individuals."* 

The foregoing cases speak principally to the state's 

responsibility in law for the constitutional violations of its 

subordinate entities. But this Court has recently observed that 

the constitutional considerations are the same at the remedial 

stage of a segregation case as they are at the initial violation 

stage. United States v. Board of School Commissioners of 

Indianapolis, supra, 474 F.2d at 83. Accordingly, the state and 

all of its agencies are as bound to assist in providing an 

*supplemental opinion, 330 F.Supp. 235, modified and aff'd, 447 
F.2d 441 (5th Cir. 1971), stay denied, 404 U.S. 1206 (Black, J., 
in Chambers), cert. denied, 404 u.s. 1016 (1971). Accord: Lee 
v. Macon County Bd. of Educ., 267 F.Supp. 458, 478-79 (M.D. Ala. 
1967) (three judge court), aff'd. sub nom. Wallace v. United 
States, 389 U.S. 215 (1967) . 
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effective remedy for segregation imposed by one of those agencies 

as they are responsible in law for the constitutional violation 

in the first instance. In Hart v. Community School Board, 

F,Supp. (E.D.N.Y., No. 72 C 1041, 1/28/74), the court 

discussed this consequence of state-imposed segregation at length: 

"In remedying the condition of unconstitutional 
racial segregation at Mark Twain {school], this 
court has the power and duty to require not 
only the School Board to act, but other agencies 
of the state as well, including the New York 
City Housing Authority. 

The Fourteenth Amendment, by its very terms, 
speaks to the state. An equal protection claim 
of racially segregated education is actionable 
against a school board because the board is, 
for constitutiona l p urpos es, an agency of the 
state. If the school board is found liable for 
racial segregation, then the state, as the 
principal whose agent the school board is, is 
also necessarily Consequently, in 
remedying the racial segregation for which the 
state is liable, this court may require the 
state, through its other agencies and political 
subdivisions, to participate and cooperate in 
remedial action. See, Bradley v. Mil liken, Slip 
Opinion at 44 (6th Cir., 72-1809-14, June 12, 
1973), cert. granted, U.S. , 42 L -.W. 3300 
(November 19, 1973) ('Under the Constitution of 
the United States ... the responsibility for 
providing educational opportunity to all children 
on constitutional terms is ultimately that of 
the state .... That a state's form o f government 
may delegate the power of daily administration of 
public schools to officials with less than 
statewide jurisdicti.on does not dispel the 
obligation of those who have broader control . to 
use the authority they have consistently with the 
constitution. In suc h instances the constitutional 
obli ation toward the individua l school children 
lS a s are one. emp s lp 
opinion pp. 12 4-25 .) 
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Elsewhere the opinion states: 

"Educational, housing and other officials 
at all levels of government are required 
by the Constitution to cooperate in promptly 
eliminating the effects of segregation at 
Mark Twain Junior High School." (Slip 
opinion p. 4.) 

• 
In Franklin v. Quitman County Bd. of Ed., 288 F.Supp. 509, 519 

(N.D. Mass. 1968), the Court made the same point: 

"The affirmative obligation to seek means of 
disestablishing state-imposed segregation 
must be shared by all agencies, or agents 
of the state .•. who are charged by law with, 
and who exercise, official public school 
functions. Neutrality must be forsaken for 
an active, affirmative interest in carrying 
out constitutional commands." 

And in United States v. Texas, supra, the court said: 

"In many matters involving segregated public 
schools, it is unnecessary to seek relief 
against a state agency, sinc e local authorities 
ordinari ly possess the requisite authority to 
eliminate s egregation which is confined within 
the boundaries of individual school districts. 
The relief in this case, however, in order to 
prove effective, will ultimately involve the 
reorganization of school districts, thus 
altering the administrative responsibilities 
of the State and its agencies." 321 F.Supp. at 
1058. * 

Manifestly there are many valid and important state public 

policy purposes to be served by the internal political boundaries 

the state has drawn and by state's delegation of a wide 

variety of state powers to cities, counties, districts, and 

*See also, Evans v. Buchanan, 256 F.2d 688 (3d Cir. 1958), 281 
F.2d 385 (3d Cir. 1960); Hoots v. Commonwealth of Pennsylvania, 
359 F.Supp. 807, 821-22 (W. D. Pa. 1973). 
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municipal corporations of all sorts that exercise delegated 

state power within them. These purposes are not to be gainsaid -

they may weigh heavily with a federal court which must balance 

a number of considerations, including these, in exercising its 

equitable powers.* But not one of them can stand as a bar to 

the enforcement or vindication of federal constitutional rights. 

"[S]tate policy must give way when it operates 
to hinder vindication of federal constitutional 
guarantees." Board of Education v. Swann, 402 
u.s. 43, 45 (1971). 

Black children have a federal constitutional right to attend 

public schools which have been of state-imposed racial 

segregation. Black public housing tenants have a like right to 

live in a public housing system from which all vestiges of 

state-imposed racial segregation have been eliminated, root and 

branch. The state's duty to perform that purging and elimination, 

and the federal court's duty to see that it is done, is not 

circumscribed or limited by the particular form of decentrali zed 

governmental framework the state happens to have chosen. The 

state is free to choose whatever such framework it wishes - subject 

always to its Fourteenth Amendment obligations to those children 

and tenants. It may not, by delegation of authority to sub- units, 

*In addition, feasibility and practicality are obvious limits on 
the equitable remedial powers of the court. It is to be emphasized, 
however, that the district court here did not ruleagainst metro-
politan area relief on these grounds, or upon the ground that a 
metropolitan area remedial plan was not a "reasonable method" under 
North Carol ina v. Swann, supra, but on the apparent ground of his 
powerlessness. 
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such as school districts or housing authorities, disable itself 

from performing those obligations, or disable federal courts 

from requiring such performance. State administrative or 

jurisdictional arrangements, however innocent in their inception 

or unobjectionable in some contexts, must yield to the achievement 

of federal constitutional remedies. 

These principles are admirably summed up in the brief of 

the Solicitor General of the United States filed in Griffin v. 

County School Board of Prince Edward County, 377 u.s. 218 (1964): 

"The fundamental guarantee of equal 
treatment at the hands o f the State cannot 
be thwarted by the fragmentation o f decision 
making ... [T)he constitutional obligation 
binds the State itself and it cannot be avoided 
by delegating to others the power to make the 
discriminatory decision. So long as the State 
remains involved, no abdication of authority 
will avail, even when power is transferred to 
private hands. Burton v. Wilmington Parking 
Authority, 365 U.S. 715, 725; Cooper v. Aaron, 
358 U.S. l, 19. Cf. Terry v. Adams, 345 U.S. 
461. A fortiori, the State cannot insulate 
itself fr om responsibility for a decision whi ch 
results in invidious discrimination by a 
surrender in favor of its own political 

divisions. That would be like permitting the 
principal to escape liability by appointing 
agents. " (O.T. 1963, No. 592, p.20.) 

We need only add that were it otherwise, federal courts would 

be powerless to remedy many federal constitutional wrongs; by 

innocent delegations of authority to sub-units of government, 

states would have effectively the remedial powers of the 

federal courts. The United States Constitution would then speak 

not to two levels of government but to a limitless number of 

them, down to the lowliest mosquito abatement district. That, of 

course, is not our system. "We reiterate that school districts 



and school boards are instrumentalities of the State." Bradley 

v. Milliken, 484 F.2d at 250. 

So are housing authorities. CHA is a creature of the 

State of Illinois; it has no powers and could have none except 

those the state grants to it.* In the exercise of its powers 

CHA is subject to the general supervision of the State or, at 

the State's sufferance, to HUD's supervision. 

"The State Housing Board [is vested] with 
authority to order every housing corporation 
to do such acts as may be necessary to comply 
with the provisions of law except to the 
extent a Federally financed project is 
supervised or controlled by the Federal 
government." People v. Hursey , 131 N.E.2d 483, 
487 (Ill. 1956). 

Even the exception noted in the foregoing passage is a qualified 

one: "The participation of the federal government in such housing 

projects is conditioned upon state approval." Joy v. Daniels, 

479 F.2d 1236, 1239 (4th Cir. 1973). CHA's geographic area of 

operation is determined by state law; the state can, at will, 

enlarge or contract that area either directly or by delegation to 

other subordinate, state-created entities; etc.** In short, when 

*Under Illinois law a housing authority is a "municipal corporation.'' 
Ill.Rev.Stats. ch. 67-1/2 , §8. 

"Municipal corporations are political subdivisions of 
the state, created as convenient agencies for exercising 
such of the governmental powers of the state as may be 
entrus -ted to them . The number, nature and duration of 
the powers conferred upon ' these corporations and the 
territory over which they shall be exercised rests in the 
absolute discretion of the state." Hunter v. City of 
Pittsburgh, 207 U.S. 161, 169 (1907). 

**See Ill. Rev.Stats . ch. 67-1/2, particularly §27c. 
"The City and Housing Authority function as administrative 
arms of the state in pursuing state conc erns and effecting 
the legis lative objectives." Housing Authority of Los 
Angeles v. City of Los Angeles, 243 P.2d 515 (Cal. 19 52) . 
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CHA acts it is, in the contemplation of the u.s. Constitution, 

Illinois that is acting. When CHA _discriminates, Illinois is, in 

the view of the Constitution, the discriminator. When CHA has a 

duty to remedy the effects of its discrimination it is, from the 

perspective of the U.S. Constitution, the State of Illinois and, 

wherever appropriate, all of its subordinate creatures, that are 

responsible for the performance of that duty. That duty cannot 

be avoided by drawing a boundary line between two of the state's 

subordinate entities and barring passage to the remedial powers 

of the federal district court because constitutional violations 

were committed on only one and not both sides of the line. 

Thus it is not determinative, as the district court apparently 

thought, or even relevant, that no wrongs were committed in 

suburban areas or by suburban entites. In each of Bradley v. 

Milliken, Newburg Area Council and Indianapolis, supra, school 

districts which had committed no wrongs were required to participa te 

in remedying the wrongs of other agencies of the state. Regardless 

of their personal innocence state officials may be ordered to 

exercise their powers to disestablish state-imposed school 

segregation. Gr i ffi n v. County School Board, 377 U.S. 218, 234 (19 64) 

No principle or authority precludes identical orders in the case 

of state-imposed housing segregation; the principle of "shared 

constitutional obligations" requires them. 

It is true, of course, that Bradley v. Milliken holds that 

where subordinate state entities (there suburban school districts) 
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may sue and be sued under state law, they are to be viewed as 

necessary parties under Federal Rule 19 and joined as defendants 

before the adoption and implementation of a plan that would 

affect them. 484 F.2d at 251-52. But that of course is 

precisely the procedure suggested below by plaintiffs and 

rejected by the district judge, apparently on the mistaken 

"suburban wrong" ground just discussed. Subject only to compliance 

with that procedure to the extent necessary,* it is clear that 

the district court possessed the power to cross Chicago's borders 

to fashion the comprehensive and effective remedial plan he was 

duty bound to provide. We turn therefore to the question of his 

duty to do so in the circums tances of this case. 

*As noted earlier, plaintiffs acted out of an abundance of 
caution in suggesting that the Bradley procedure be followed. 
Their proposed judgment order merely called for authorizing 
and directing CHA to enlarge its geographic area of operation 
(something already permitted by Illinois law where agreements 
to that effect with neighboring housing authorities are made -
Ill.Rev.Stat. Ch. 67-1/2, §27 c); it did not entail orders 
"against" any suburban housing authority or other suburban 
entity, as metropolitan school desegregation orders necessarily 
run "against" suburban school districts in that the suburban 
districts are ordered to change their practices. There may 
therefore have been no non-parties who, in the Bradley sense, 
were "affected" by plaintiffs' proposed judgment order. Of 
course, plaintiffs' proposed order \vas only one of the "range 
of. alternatives" open to the district judge; had he chosen 
some other alternative of his own, there might clearly have 
been "affected parties" required to be joined under Bradley. 
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B. The District Court's Flat Prohibition of Metropolitan 
Area Relief Was a Breach of the Command that All 
Reasonable Methods be to Formulate an 
Effective Remedy. 

In a number of cases the Supreme Court has discussed aspects 

of a district court's obligation to proceed toward the goal of 

the "greatest possible degree of actual desegregation." In 

Green, rejecting a "freedom of choice" plan because it failed 

to provide "meaningful assurance of prompt and effective 

disestablishment of a dual system," 391 u.s. at 438, the Court · 

said: 

"The obligation of the district courts, as it 
always has been, is to assess the effectiveness 
of a proposed plan in achieving desegregation 
It is incumbent upon the school board to 
establish that its proposed plan promises 
meaningful and i mmedia te progress toward dis-
establishing state- imposed segregation. It is 
incumbent upon the district court to weigh that 
claim in light of any alternatives which may be 
shown as feasible and more promising in their 
effectiveness." 391 U.S. at 439. 

In Davis , rej ecting a decree that treated sections of Mobile, 

Alabama, divided by a ma jor highway, as isolated from each other 

for remedial purposes, the Court said: 

found a violation, the district judge 
or school authorities should make every effort 
to achieve the greatest possible degree of actual 
desegregation, taking into account the practicalities 
of the situation. A district court may and should 
consider the use of all available techniques 
including restructuring of attendance zones and 
both contiguous and non-contiguous attendance 
zones .. . " 402 U.S.at 37. 

In North Carolina the Court spoke of "the implicit command 
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of Green v. County School Board, 391 U.S. 430 (1968), that all 

reasonable methods be available to formulate an effective 

remedy." 402 U.S. at 46. 

In Swann the Court said: 

"The remedy for ... segregation may be administra-
tively awkward, inconvenient, and even bizarre in 
some situations and may impose burdens on some: 
but all awkwardness and inconvenience cannot be 
avoided in the interim period when remedial adjust-
ments are being made to eliminate the dual school 
systems." 402 U.S. at 28. 

In many school desegregation actions new parties have been · 

joined long after the prior adjudication and orders among 

existing See, e.g., United States v. Georgia, 466 F.2d 

197 (5th Cir. 1972); v. Shelby County Bd. of Education, 

330 F.Supp. 837, 844-45 (W.D . Tenn. 1971), aff'd., 467 F.2d 

1187 (6th Cir. 1972). City councils and finance agencies have 

been added to cases begun years earlier to provide desegregation 

funding . See, e.g., Griffin v. County School Board of Prince 

Edward County, 377 U.S. 218 (196 4); Aaron v. Cooper, 156 F.Supp. 

220 (E .D. Ark. 1957), aff'd sub nom., Faubus v. United States, 

25 4 F.2d 797 (8th Cir. 1958). 

Under these' principles the district court here failed to 

discharge its remedial responsibilities when it adopted a 

generalized "best efforts" proposal of HUD in which it clearly 

lacked confidence, while at the same time limiting all relief 

possibilities to the perimeter of Chicago in the face of 

uncontradicted evidence and a striking unanimity of the parties 
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that such a limitation would preclude effective relief. 

Green says the obligation of district courts is to "assess 

the effectiveness of a proposed plan in achieving desegregation." 

391 U.S. at 438. Here the district court did assess HUD's best 

efforts plan and found it utterly lacking. In its Response to 

the order of December 23, 1971, HUD told Judge Austin that its 

"best thinking" about a remedial plan was contained in the 

Letter of Intent signed May 12, 1971, by Mayor Daley, CHA and HUD. 

(A. 9-10.) HUD said the Letter of Intent proposals were "sound" 

and that it would use its best efforts to see that they were 

carried out. (Ibid.) 

While disagreeing strongly that the limited Letter of Intent 

proposals, drawn for an entirely different purpose, constituted 

a satisfactory remedial plan, plaintiffs sought to show at the 

hearing below that over a period of 18 months following the signing 

of the Letter of Intent HUD's best e fforts respecting that program 

had been abysmally inadequate. The district judge acknowledged 

several times that such a showing vvould be relevant: 

"THE COURT ... 

"I think that I am entitled to know whether the 
best efforts from another party in this litigation 
[HUD] means anything more than it did to the other 
party to the litigat ion [CHA] , to which it meant 
nothing." (Transcript o f Proceedings, p. 253.) 

"I think if your best e-ffo r ts in regard to one 
program or to several programs is zero, that gives 
me some kind of way to evaluate what best efforts 
mean to HUD." (Ibid. p. 257. ) 



"The question involved here is have your best 
efforts been used over the last 18 months, which 
has produced nothing, and, if so, what may I 
anticipate in the next 18 months, from your 
best efforts, the same zero that we got the last 
18 months?" (Ibid. p. 259.) 

An excruciatingly painful process of extracting information from 

HUD's Regional Administrator and several subordinates (see 

Transcript of Proceedings, pp. 217-325) then disclosed not only 

that HUD's best efforts had been inadequate, but that after 

18 months HUD had not even obtained information about the progress 

of the low income housing programsof the Letter of Intent- such 

basic information as the number of units made available to low 

income families, the locations of such units in the General or 

Limited Public Housing Areas, and the race of the occupants of those 

units. (Transcript of Proceedings, pp. 319-20, 324.) The 

examination of HUD's witnesses concluded with a stipulation that 

no one in HUD knew the answers to those three questions. (Transcr i pt 

of Proceedings, p. 32 4 .) 

Speaking of that stipulation to plaintiffs' counsel the 

district judg e said: 

"I would think that would be pretty good - what 
you are seek ing to prove-" (Ibid.) 

As he terminated that session of the hearing, the district judge 

repeated, "They [HUD] don't knov; from nothing." (Ibid.) It is 

plain that the district judge did not find HUD's best efforts 

proposal to be "an effective remedy." 

Green also says that the claim of the plan's proponent (here 
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HUD) that the plan promises meaningful and immediate progress 

toward disestablishing segregation should be 

weighed in light of any alternatives that may be shown to be 

feasible and more promising in their effectiveness. 391 U.S. at 

438. If there has been one point of agreement among all parties 

throughout this case it has been that effective relief requires 

that housing opportunities be provided in the suburbs as well 

as \d thin the City. CHA has consistently urged this view: 

"CHA fully agrees that public housing must be 
metropolitan in nature, and not confined to 
the City o f Chicago. It has so stated on 
numerous occasions b efore this court. It has 
offered testimony to prove that a dispersal 
program for public housing will not work unless 
it is operated on a metropolitan basis." (CHA 
Memorandum, December 21, 1971, p.27, Record 
Doc. 167, emphasis added.) 

HUD has taken a similar position. 

"IT]he impact of the concentration of the poor 
and minorities in the central city extends 
b eyond the city boundaries to include t he 
surrounding community. The City and the suburbs 
together make up what I c al l the •real city. • 
To solve problems of the 'real city•, only 
metropolitan-wide solutions will do." (Statement 
by Secretary Romney , Appendix A, pp. 15-16, to 
HUD's Memorandum , December 17, 1971, Record Doc. 
283, Attachment 6, Memorandum 2, p.2, emphasis 
added.)* 

*HUD's former Assistant Secretary for Equal Opportunity, Samuel 
J. S_immons, said: 

·"central cities are losing whites and gaining blacks. In 
spite of a gradual increase in the number of Blacks and 
other minorities living in the suburbs, the fact of the 
white noose around the country's l argest cities is a 
largely unchanged reality. The white trek to the suburbs 
has continued unabated in the last ten years and in the 
majority of the large metropoli tan areas whites and Bla cks 
still live largely separate lives ... It is i mpossible to 
solve central city problems in the c e ntral city alone." 
(Plaintiffs' Exhibit 7, pp. 3-4, emphasis added.) 
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Indeed, HUD joined with the plaintiffs in making a "joint 

representation" to Judge Austin that "the parties are of the 

view that a metropolitan remedy is desirable." (Transcript of 

Proceedings of February 22, 1972, pp. 4, 6.)* (At one point HUD 

later appeared to qualify its position by saying "it is by no 

means clear" that a metropolitan remedy is necessary in this case. 

HUD Memorandum, p.7, Record Doc. 310. But two pages later HUD 

reaffirmed that it was not questioning "the desirability of a 

metropolitan wide plan," was only raising "various legal 

objections to the particular plan plaintiffs have proposed .•. " 

*HUD told Judge Austin that it was "not able to comply literally" 
with the order that it file a comprehensive remedial plan 
because the Housing Act vested local agencies, not HUD, with 
primary responsibility for the administration of housing 
programs under the Act. (Transcript of Proceedings of February 
22, 1972, pp. 6-7. See also, pp. 10-11 . ) But in Housing 
Authority of City of Omaha v. United States, 468 F.2d 1 (8th Cir. 
1972), the Court said: 

"[W]here HUD determines that local authorities 
have failed to act or have. acted in an 
inimical way to the objectives of the Act ... 
the ultimate authority is vested in HUD to set 
overall policy ... [W]e find nothing in the 
legisla tive history which precludes HUD's 
overall supervis ion and exercise of power where 
local authorities have failed to measure up to 
the objectives of the Act." 468 F.2d at 7-8. 

Where, as here, HUD itself has also failed to measure· up, its 
specific remedial responsibility should be all the greater. 

- 31-



Id. p. 9; the emphasis is HUD's.*) 

The reason for this unusual measure of agreement among the 

parties is· the "brutal truth" about demographic patterns. u.s. 
v. Board of School Commissioners of Indianapolis, supra, . 332 F.Supp. 

at 677. The realities of "white flight" to the suburbs and 

the prospect of "resegregation" cannot be ignored if an effective 

and realistic desegregation plan is to be devised - if, that is, 

the "practicalities" o f the situation are to be taken into account, 

as Davis says they must be. See Indianapo l i s, supra , 332 F.Supp. 

at 676, 77, 78; Newburg Area Counci l, supra, slip opinion 6. 

In this case uncontradicted testimony showed wha t would happen 

if they were i gnored. 

*There were two leg al objections. The firs t, that since the 
violation was limited to Chicago so should the remedy b e limited, 
has already been a nswered in Section A . The second was bas ed 
on an obv i ous misreading o f Swann v. Board of Educa tion, 402 U.S. 
1. HUD quoted the portion o f the Swann op1n1o n wh1ch observed 
tha t, though few communities wi l l remain demographi c a lly stable, 
neither school au thorities nor dis tric t courts are required to 
make year-by-year adjustments of racial composition "once t he 
affirmative duty to desegregate has been a ccomplished ... ," and 
that, absent de liberate attempts to fix or alter demographic 
patterns to affect racial compos ition, further i nterven t ion by 
a district court should not be necessary. (HUD Memorandum, pp. 
7-8, Record Doc. 310 . ) HUD argued from t his passage that since 
there is no evidence of attempts to f i x or al ter demographic 
patterns to affect the racial comp osition of the areas where 
future public housing is t o be located under the distric t court's 
1969 judgment order, Swann mili tated against the entry o f 
plaintiffs' proposed metropolitan area order. ( Ib id.) 

HUD's argument is belied by the very language it quoted. 
S\vann says further intervention becomes unnecessary "once the 
affirmative duty to desegregate has been accomplished ... " There 
are c ases without number, includ ing Swann itself, in which further 
intervention has been mandated wher e t hat affirmative duty has 
not yet b een accomplished . Since it h as not yet been accomp lished 
her e , th e Swann passage is obviously inapp licable. 
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Philip Hauser, a nationally recognized demographer and 

Director of the Population Research Center at the University of 

Chicago, testified that assuming a continuance of the rate 

of changes in black and white census tracts in Chicago 

the decade from 1960 to 1970, "well before 2000 every census 

tract in the City of Chicago would have at least 30 per cent 

blacks." (Transcript of Proceedings, pp. 88-89.) In other words, 

within a generation there would be no "General Public Housing 

Area" left in the City of Chicago in which to build the desegregated 

public housing ordered by the district court. (The General 

Public Housing Area is the predominantly white area within which, 

under the district court's order of July 1, 1969, CHA is to locate 

three-quarters of its future public housing. 304 F.Supp. 736, 737.) 

In so testifying Professor Hauser did not take into account 

the "buffer zone" around black neighborhoods which. is part of the 

"Limited Public Housing Area" under the July 1969 order. 304 F. 

Supp. 736, 737. Therefore his testimony overstates the time it 

will take for the General Public Housing Area in the City to 

disappear. It may well be that by the year 1990 - about half a 

generation hence and less time than many school desegregation cases 

have been extant - there will be no areas of Chicago left within 

which to provide the plaintiff class the relief to which it is 

entitled.* 

*Between 1960 and 1970 the population of the City of Chicago declined 
by over 183,000 persons. The decline was made up of a decrease of 
about 505,000 whites and an increase of about 322,000 blacks. 
(Transcript of Proceedings, p.89.) 
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In addition, Professor Hauser testified that providing 

desegregated housing opportunities in suburban areas, 

" .•. would automatically tend, in my judgment, 
to diminish the rate at which there is a 
white ex odus from the city while simultaneously 
providing some options for blacks to live either 
within the city or within the suburban areas. In 
addition, I think there would be what might be 
thought o f as either a leverage effect or a multi-
plier effecti i f it became clear to the white 
person in the City of Chicago that anywhere he 
moved within the urbani zed area ... that if it 
became clear that housing for the poor, including 
blacks, were to be placed in any part of the 
urbanized area, then I think the perception of the 
white population would be such as to produce the 
effect of saying there were no escape hatches and 
there is no place to flee . I think this would 
be the effect." (Transcript of Proceedings, 
pp. 92-93.) 

In short, there was uncontroverted testimony that failure 

to provide suburban housing opportunities would result in the 

original order being rendered ineffective, as resegregation 

inexorably occurred, and tha t a metropolitan area remedy would not 

only provide desegregated suburban public housing but would also 

enhance the possibility that the 1969 order could be effective 

within the City. 

Newburg Area Council, supra , slip opinion p.6, and Board of 

School Commissioners o f Indianapolis, supra , 332 F.Supp. at 676, 

678-79, among other cases, show that such demographic concerns 

about "white flight" and "resegregation" are not merely appropriate 

for consideration by a court concerned with effective desegregation 

but are absolutely necessary matters to be taken into account 
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if a desegregation order is to accomplish its purpose. 

This court has of course affirmed the Indianapolis order. 

474 F.2d 81. In another context this Court also considered 

the problems of resegregation and white flight, noting: · 

"[T]he right to open housing means more than 
the right to move from an old ghetto to a 
new ghetto. Rather, the goal of our national 
housing policy is to "replace the ghettos" 
with "'truly integrated and balanced living 
patterns'" for persons of all races. Trafficante 
v. Metropolitan Life Insurance Co., 409 U.S. 205, 
211." Barrick Realty Incorporated v. City of 
Gary, F.2d (7th Cir., January 24, 1974, 
No. 73 -1 279, slip opinion p.5.) 

The Barrick opinion also says that it is consistent with the 

Constitut ion and federal housing policy to pursue a policy of 

"discouraging brief integration followed by prompt resegregation." 

(Ibid.) If that i s appropriate policy for a municipality to 

pursue voluntarily, how much more appropriate a policy is it for 

a federal court duty-bound to provide effective, realistic 

desegregation that "in the long haul .. . promises realistically 

to work." Indianapolis, supra , 332 F.Supp. at 678-79.* 

*See also, Mahaley v. Cuyahoga Metropolitan Housing Authority, 
355 F.Supp . 1257 , 1262 (N.D. Ohio 1973 ), where the court said: 

"In Banks [Banks v. Perk, 341 F.Supp . 1175 
(N.D . Ohio 1972)] CMHA and the City o f 
Cleveland were charged with the leadership to 
integrate housing patterns in Cleveland. 
This can only be viewed as a temporary 
solution. CMHA, the City of Cleveland 
and the municipalities within Cuyahoga 
County must act together if segregation 
in racial housing patterns is to be o nce 
and forever eliminated." (emphasis added.) 
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Indeed, the district judge in this very case himself 

expressed concerns about "Negro migration into and white 

migration out of the central city" .: 

"[E] xisting patterns of racial separation 
must be reversed if there is to be a chance 
of averting the desperately intensifying 
division of Whites and Negroes in Chicago. 
On the basis o f present trends of Negro 
residential concentration and of Negro 
migration into and White migration out of 
the central city, the President's Commission 
on Civil Disorders estimates that Chicago 
will become 50% Negro by 1984. By 1984 
it may be too late to heal racial divisions." 
(296 F .Supp. 907, 915.) 

If those concerns were legitimate in early 1969, and they were, 

the message to be drawn from the 1970 census figures which became 

available two years later, as Professor Hauser's testimony shows, 

is that they are of even more concern today. (See also the 

statement of HUD' s Assistant Secre.tary Simmons, Record Doc. 283, 

Attachment 6, Memorandum 2, p.l.) 

Other reasons for granting metropolitan area relief, relating 

to the location of jobs, the segregation of schools and the 

availability of vacant land, were also advanced below. BUD's 

Assistant Secretary Simmons, it was pointed out, observed that 

major economic growth representing many thousands of jobs is taking 

place in outlying suburban communities. 

"As Whites have left the cities, jobs have left 
with them. After 1960, three-fifths of all 
new industrial plants constructed in this country 
were outside of central cities. In some cases 
as much as 85% of all new industrial plants located 
outside central cities were inaccessible to Blacks 
and other minorities \vho swelled ghetto populations." 
(Plaintiffs' Exhibit 9, p.3.) 
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Of Chicago in particular he said: 

"In the Chicago metropolitan area, for example, 
there were approximately 550,000 new jobs 
created in the period between 1959 and 1970. 
Of these, only 75,000 were in the City of 
Chicago. In other words nearly 87% of the 
area's new employment opportunltles were 
suburban, not central city , opportunities." 
(Id. at p.4, emphasis added.) 

A court order that would call f or the new housing needed to 

provide full relief in this case to be located exclusively within 

the central city of Chicago would thus ignore a vital factor 

bearing on the location of low income housing its relationship 

to job opportuniti es - that a court of equity should take into 

account in fashioning the relief to be provided. (HUD regulations 

respecting the location of public housing require that the 

relationship of proposed locations to job opportunities be taken 

into account. Plaintiffs ' Exhibit 16, pp. 4, 5.) 

Similarly it was pointed out that equity should take into 

account educational considerations in determining the geographic 

scope of relief. Children of the plaintiff class attend largely 

black segregated Chicago schools while most suburban schools remain 

overwhelmingly white.* Only recently this Court noted that 

*The Advisory Commission on Intergovernmental Relations says 
that "on the educational front, the central cities are 
falling further behind their suburban neighbors wi th each 
passing year, 11 and that 11 Urban children who need education 
the most are receiving the least." (Fiscal Balance in the 
American Federal System, Vol. ·II, Metropolitan Fiscal Disparities, 
Advisory Commission on Intergovernmental Relations, Washington, 
D.C., 19 67 , pp. 5 and 6, Record Doc. 283, Attachment 6, 
Memorandum 2, p.5.) 
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residential patterns have a substantial impact on school 

policy, United States v. Board of School Commissioners of 

Indianapolis, supra, 474 F.2d at 89, and spoke of the 

relationship of "patterns of residential discrimination" to 

school segregation. Id. at 86. In Hart v. Community School 

Board, supra, the court said: 

"Housing and school patterns feed on each 
other. The segregated schools discourage 
middle class whites from moving into the 
area and the segregated housing patterns 
lead to segregated schools." (Slip 
opinion, p.3.) 

In addition, it was argued, plaintiffs are entitled to relief 

as promptly as feasible. Although obsolete commercial and 

industrial areas within the City afford significant potential 

for the development of new housing , the reality is that vacant 

land may be developed far more quickly than improve d land. In 

the Chicago area, 95% of all vacant land is in the suburban areas.* 

In the face of all of the foregoing it was hardly accurate 

for the district judge to state, as he did, that the factual basis 

for a metropolitan plan was "an opinion of an urbanologist." 

(A. 46, 363 F.Supp. at 691.) The court's opinion reads at this 

point as if the plaintiffs had failed to bear a burden of proof 

that was theirs. In fact, once CHA and HUD were shown to have 

*Survey of Vacant Land, City of Chicago, u.s. Govt . Printing 
Office, 1968, The Report of the President's Commis sion on 
Urban Housing, Technica l Studies, Vol. II, p.338. (Re cord Doc. 
283, Attachment 6, Memorandum 2, p.6.) 
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been responsible for de jure segregation, as a matter of law 

the burden became theirs to come forward with a plan that 

promised "meaningful and immediate progress toward disestablishing 

state-imposed segregation." Green, supra, 391 u.s. at 438. When 

neither did so, it became the duty of the district judge to 

provide an effective remedy.* 

Here, all parties, including the expert housing agencies of 

state and federal governments, were in agreement that a 

metropolitan area plan was a desirable component of an effective 

remedy. Indeed, in his original judgment order the district 

judge had himself recognized this by authorizing housing units 

to be provided in suburban Cook County on a voluntary basis. 

304 F.Supp. at 739.** 

*"In default by the school of their obligation to 
proffer acceptable remedies, a district court has broad powers 
to fashion a remedy that will assure a unitary school system." 
Swann, supra, 402 U.S. at 16. 

**The voluntary effort was a 100 % failure. CHA and the 
Housing Authority of Cook County (HACC) entered into an 
agreement for the joint development of public housing in 
suburban communities, and HUD approved the agreement on June 
26, 1972. (CHA Report No. 6, pp. 6-7, Record Doc. 287.) UndeF 
an q.rrangement wi th CHA, letters were then sent by HACC to 
103 mayors and presidents of cities and villages in Cook County . 
Negative or no responses were received from 98, two others said 
the matter was being studied (there was no further word from 
them) , and three who indicated a wil lingness to discuss the 
matter ultimately declined to proceed further. (Plaintif fs' 
Exhibit 12.) · 

Such refusals on the part o f suburban municipalities to 
consider the development of public housing may themselves be 
actionable. At least one district court has so held. Mahaley 
v. Cuyahoga Metropolitan Housing Authority, supra, 355 F.Supp. 
1257. In a statement remarkably apt to describe the situation 
here the Mahaley court said: 

(footnote continued on page 40) 
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Thus, when the time finally arrived in this case to 

provide a ''comprehensive plan to remedy the past effects" of 

the CHA/HUD wrongs, the district court did not employ "all 

reasonable methods .•• available to formulate an effective 

remedy" to the end of achieving "the greatest possible degree 

of actual desegregation." Instead he abjured employing a method 

all parties agreed was desirable (and one which he himself, on 

an ineffective voluntary basis, had previously authorized) and 

thereby renounced the only method advanced for trying to deal 

with a crucial "practicality 11 of the situation - white flight 

from the City of Chicago and the consequent resegregation it 

produces. Yet the alternative the district judge finally chose 

for his "comprehensive plan" - BUD's generalized best efforts -

was one in which it was clear the judge himself had no confidence. 

We do not mean to suggest that the district judge has 

been insensitive to the necessity of assuring comprehensive, 

effective relief in thi s case. Three times he has entered 

supplemental orders as interim steps to that end. The first was 

affirmed, 436 F.2d 306, the second reversed, 457 F.2d 124, and t he 

third affirmed, 480 F.2d 210. Certiorari as ·to the third order 

was only recently denied. u.s. By that denial CHA is 

(footnote continued from page 39) 

"In view of the factual showings of the almost all-white 
character of the suburbs, the high percentage of Negroes 
in CMHA housing and on CMHA waiting lists , and the need 
for low income housing both on a community and on a 
metropolitan basis , the refusals or failures to respond 
to CMHA's requests to initiate public housing were intended 
to, and have had the effect of e x cluding Negroes and 
perpetuating racial segregation contrary to the national 
housing policy." 355 F.Supp. at 1263. 
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finally freed from the fetters of the·Chicago City Council's 

veto power over its selection of sites. Particularly in 

connection with recent indications that the suspension of federal 

subsidy funds which has impeded CHA's ability to comply with 

the district court's earlier orders is about to be lifted, the 

third supplemental order affords hope that some new housing 

within the City may soon be provided in accordance with the 

district court's earlier orders.* 

But those hopeful developments relate exclusively to the 

City. They do not take account at all of resegregation concerns, 

of the employment, school and vacant land considerations mentioned 

above, or, above all, of the unanimous views of the parties that 

a metropolitan area remedial plan is desirable to provide the 

greatest possible degree of actual desegregation as effectively 

and quickly as possible. There was no evidence at all presented 

to the district court that a metropolitan area plan was not a 

desirable element of that required relief. All the evidence was 

that it was desirable. On such a record it seems plain that the 

district court's remedial duties foreclosed it from flatly 

prohibiting the remedial method of a metropolitan area plan. 

*On January 5, 1973, the Administra"tion suspended further funding 
of new public housing programs. That suspension drastically 
impaired CHA's ability to comply with t he judgment order to 
produce more h ousing. Current indications are that the suspension 
is about to be lifted and that federal funding for public housing 
programs will once more be available. See the President's 
special message on Federal Housing Policy, 1973 U.S. Code Cong. 
and Adm. News. , No. 9, pp. 3298, 3304 (October 15, 1973). 
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II. NEITHER DIFFERENCES BETWEEN HOUSING 
AND EDUCATION NOR "PASSING OFF 
PROBLEMS ONTO THE SUBURBS" JUSTIFIES 
THE DISTRICT COURT'S PROHIBITION OF 
METROPOLITAN AREA RELIEF. 

The statement in the opinion below that, "Unlike education, 

the right to adequate housing is not constitutionally guaranteed 

••• ", citing Lindsey v. Norme t, is puzzlingly inapposite in two 

respects. First, neither housing nor education is guaranteed 

by the federal constitution. The absence of a constitutional 

guarantee of a right to housing thus makes housing "like," not 

"unlike," education. In Lindsey the Supreme Court held that the 

assurance of adequate housing is not a constitutionally guaranteed 

right, 405 U.S. at 74, but in San Antonio School District v. 

Rodriguez, the Court held that neither is education among the 

rights protected by the cons titution. u.s . , 36 L.Ed.2d 

16, 44 (1973) . Indeed, in Rodriguez the Court explicitly 

compared education and housing, citing Lindsey and found them 

indistinguishable from the point of view of constitutional 

protection. ("How, f or instance, is education to be di stinguished 

from the significant personal interests in the basics o f decent 

food and shelter? 11 36 L.Ed.2d at 45.) 

Secondly, this case i s no:t about any "right to adequate 

housing." This case, at least this a ppeal, is about the extent 

and nature of a court's duty, Gnce de jure segregation has been 

established, "to render a d e cree which will so far as possible 

eliminate the discriminatory effects of the past," Louisiana, 
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supra, 380 u.s. at 154, and achieve "the greatest possible 

degree of actual desegregation." Swann, supra, 402 u.s. at 

26. That duty, discussed in Part I hereof, does not rest on 

any constitutional right to housing (a right plaintiffs have 

not asserted*) nor should the relevance of precedents from 

school desegregation cases be undermined because of mistaken 

notions (likewise not advanced by the plaintiffs) concerning 

any constitutional distinction to be drawn between schools and 

housing in that regard. In Swann, supra, the Court said, "[A] 

school desegregation case does not differ fundamentally from 

other cases involving the framing of equitable remedies to 

repair the denial of a constitutional right." 402 u.s. at 15-16. 

Similarly, plaintiffs are of course entitled to effective 

relief whether or not the provision of it would avoid any 

politically distasteful tasks. In fact, however, metropolitan 

area relief need not entail any lessening of CHA's obligations 

within the City, and plaintiffs proposed judgment order expressly 

so provided. (A. 14.)** 
' 

*Plaintiffs do assert that when the only effective way to 
"eliminate the discriminatory effects of the past" is to provide 
additional housing, that mus t be done. The district court is 
in agreement on that score, f or its first decree orders CHA 
to provide more housing as as possible. 304 F.Supp. at 741. 

**Sensitive to the district court's concern in this regard plaintiffs 
explained in a separate memorandum how their proposed order did 
not involve "letting CHA off .the hook." (Record Doc. 283, 
Attachment 7.) 

-43-

II 



It is clear that neither Lindsey nor the possibility that 

CHA might be enabled to avoid a politically distasteful task 

affords any justification for the district court's prohibition 

of a metropolitan area remedial plan. 

CONCLUSION 

The narrow focus of this appeal should be borne in mind. 

We do not argue that every central city school or housing 

desegregation case must perforce lead a federal district court 

to cross local political boundary· lines to provide effective 

relief. Nor do we argue on this appeal for any particular 

remedial plan; that is a matter for the district court to 

determine in the exercise of its discretion. We do content 

that crossing local political boundary lines to provide some 

form of metropolitan area relief is one of the "reasonable 

methods" that must be available to formulate an "effective 

remedy," and that on the record made below it was error for 

the district judge to preclude the use of that method, not 

because another effective method had been employed (or because 

a metropolitan plan was not practical) but upon the mistaken 

ground that he was powerless to cross city-suburban borders 

in the absence of any "suburban wrongs." 
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For that error, the order denying plaintiffs' motion for 

some form of metropolitan remedial plan must be reversed and 

the case remanded for consideration of the appropriate form 

of such relief. 

March 11, 197 4 

Alexander Pol ikoff 
109 N. De arborn Street 
Chicago, Illinois 60602 
641-5570 

Respectfully submitted, 

Alexander Polikoff 
Milton I. Shadur 
Bernard Weisberg 
Cecil C. Butler 
Robert J. Vollen 
Merrill A. Freed 

Attorneys for Plaintiffs-Appellants 
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IN TilE 
UNITED STATES COURT OF APPEALS 

FOR THE SEVENTH CIRCUIT 

Nos. 74-1048 and 74-1049 

DOROTHY GAUTREAUX, ET AL., 

Plaintiffs-Appellants, 

v. 

CHICAGO HOUSING AUTHORITY and 
JAMES T. LYNN, Successor to George 
W. Romney, Secretary of the 
Department of Housing and Urban 
Development, et al., 

Defendants-Appellees. 

On Appeal from the Judgment of the Unite d States 
District Court for the Northern District of Illinois 

11-11-71 

11-11-71 

* * * 
11-24-71 

11-24-71 

APPENDIX 

Relevant Docket Entries 

Filed certified copy of order from U.S.C.A. to 
wit: IT IS ORDERED that the objections to the 
motion to issue mandate be overruled and that 
the order of this Court heretofore entered on 
November 2, 1971, be terminated and the Clerk 
is authorized and directed to issue the mandate 
forthwith(Pursuant to opinion reported in 448 F.2d 

73i1. ' En£er Order (draft) pending Final Judgment. Austin, 

J. J, 
There being no objection by plaintiffs or by 
defendants the governments motion to consolidate 
cases 66 C 1459 and 66 C 1460 is granted. Austin, J. 

Filed Plaintiffs Motion for further relief. 

I \ 
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* * * 
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Arguments heard - order requiring the 
parties to attempt to formulate a comprehensive 
plan, etc. (Draft) 

- ·Filed Response of George W. Romney, Secretary 
of the Department of Housing and Urban Development, 
to Part II of this Court's order of December 23, 
1971. 

Filed Plaintiffs' proposed judgment order and 
memorandum. 

-Opening statements heard. Plaintiffs' evidence 
heard in part. Hearing adjourned to November 28, 
1972. Austin, J: 

- Further evidence heard for plaintiff. Hearing 
adjourned to November 29, 1972. Austin, J. 

- Further evidence heard. Parties rest. Arguments 
heard and concluded. Advis_ement. Leave to 
plaintiff to proposed findings of fact and 
conclusions of law in 30 days. Leave to the partie s 
to file any memoranda they desire to file in 30 
days. Leave to CHA to file any responses to 
anything filed by any of the other parties in 5 days 
after said filing. Austin, J. 

-Filed Plaintiffs' motion to defer ruling on certain 
proposed final judgment orders, etc., and brief 

support thereof. 

-Motion of plaintiffs to consider metropolitan relief 
is denied and motion to defer ruling on propoied 
final judgment orders, etc., denied. Plaintif f s' 
motion for summary judgment on counts I and II of 
complaint in 66 C 1460 is granted. Enter permanent 
injunction against defendant George W. Romney, etc., 
et al. 

- Filed Notice of Appeal by the Plaintiffs. 

-Filed Notice of (Cross) Appeal by the u.s. Attorney . 
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX, et al., ) 
) 

Plaintiffs,) 
) 

v. ) No. 66 C 1460 
) 

GEORGE ROHNEY, ) 
) 

Defendant. ) 

ORDER 

This matter coming on to be heard pursuant to the opinion 

and order of the United States Court of Appeals for the 

Seventh Circuit entered on September 10, 1971 in Dorothy 

Gautreaux, et al., plaintiffs-appellants, v. George W. Romney, 

defendant-appellee, No. 71-1073; the mandate issued by said 

Court in connection with such appeal on November U, 1971; 

and the motion of plaintiffs for an order pending final judgment; 

and 

The Court being and having heard the 

presentations of the parties, including the proceedings had in 

this Court pursuant to the motion of plaintiffs, filed on 

September 17, 1971, under Rule 62(c) of the Rules of Civil 

Procedure, and having heretofore issued its memorandum opinion 

and order herein, dated October 1, 1971; and 

It appearing to the Court that the entry of the following 
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order ±s- pursuant to the opinion, order and 

mandate of the Court of Appeals hereinabove referred to 

and this Court's prior proceedings, opinion and order, also 

hereinabove referred to, and for the purpose of enabling 

the Court to grant to the plaintiffs the full relief to which 

they may be entitled in this cause; 

IT IS HEREBY ORDERED: 

I. Plaintiffs' motion for summary judgment upon Counts I 

and II of the Complaint is hereby granted .••• 

ENTER: 

/s/ RBA 
JUDGE 

November 11, 1971 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX, et al.; 

v. 

GEORGE W·. I 

) 
) 

Plaintiffs,) 
) 
) 
} 
} 
) 

Defendant. ) 

No. 66 C 1460 

MOTION FOR FURTHER RELIEF 

Now come plaintiffs by their attorneys move the 

Court for the entry of an order, in the form submitted herewith, 

directing the parties to attempt to formulate a comprehensive 

plan to remedy the past effects of unconstitutional site 

selection in the Chicago public housing system, and, if the 

parties cannot agree, directing each party to submit a form 

of propos ed judgment order. 

In support of this motion plaintiffs submit herewith a 

memorandum. 

November 24, 1971 

Alexander Polikof f 
109 N. Dearborn Street 
Chicago , Illinois 60602 
641-5570 

Respect£ul1y submitted, 

/--· v ___ ... /, 
r /- p?/ I _ /7 ' .. // 

!Alexa nder Po1ikoff c 7 ·---
One of the Attorn eys for PJaintiffs 
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IN THE uNITED STATES DISTRICT COURT 
FOR THE NORTIIER:J DISTRICT OF ILLINOIS 

DIVISION 

1e:-{LtP Jf ,., 

DOROTHY GAUTREAUX, et al., ) 
) 

v. 

GEORGE l·l. ROHNEY, 

Plaintiffs,) 
) 
) 
) 
) 
) 

Defendant. ) 

ORDER 

t J:rJ)11 J)- . 

No. 66 c 1460 

This matter coming on to be heard pursuant to plaintiffs' 

motion for further and the Court having considered the 

opinion of the Court of Appeals for the Seventh Circuit of 

September 10, 1971 in this cause and the mandate issued 

pursuant thereto, and this Court's order herein of November 

11, 1971, and the Court having heard the presentations of 

the parties and being fully advised, 

It is hereby ordered: 

1. · The parties shall attempt to formulate a comprehensive 

plan'to remedy the past effects of unconstitutional site 

selection procedures in the public housing system in the City 

of Chicago and present the same to the Court within six ty days 

from the date hereof; 

2. If the parties cannot agree, each party shall file 

with the Court a proposed judgment order embodying a comprehens i ve 

plan to remedy the past effects of such unconstitutional site J 
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selection procedures within ninety days from the date hereof; 

and 

3. In the preparation of such plan or plans, the parties 

are requested to provide the Court with as broad a range of 

alternatives as ieem to the parties feasible as a partial or 

complete remedy for such past effects, including, if the 

parties deem it necessary or appropriate to provide full relief, 

alternatives which are not confined in their scope to the 

geographic boundary of the City of Chicago. 

ENTER: 

•. 

-2-
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U!ITTED STATES COlTRT 
NORTHEffiT DI3TRET JF ILLTI.;GIS 

. EASTERN DIVISION 

I:OROTHY GAUTREAUX, et al. , 

Plaintiffs, 

v. 

GEORGE Vl. and C:IICAGO 
HOUSING AUTHORITY, et al., 

Defendants. 

) 
) 
) 
) 

J ) 

) 
) 
\ 
I . ' 
) 
) 

NO. 66 C 1459 
NO. 66 C 1460 

(consolid.ated) 

RESPmmE OF GEORGE H. RQl.frJEY, SECf..ET.ARY OF ':'!ill 
DEPARTI:El'IT OF HOUSBJG Ar:D l,rp£AN TO 
PART II OF THIS COU:<T' S ORD:SR OF DECK·lBER 23, l971 

Now comes the defendant, George W. Romney, Secretar'J, United States 

Department of Housing and Urban Develop:ne::1t, _and in accord with the 

Order entered by this court on December 23, 1971, herewith submits a y 
draft order for entry by this court, in support of said 

states as follows: 

As this court has been previously advised, the United States Department 

of Housing and Urban. Development (HUV) does not ·have the legal authority 

to initiate or develop plans for the of the federally 

assisted low rent housing programs in the City of or the Chicago 
?) 

area. Development of such plans rests with the specific 

localities seeking HUD assistance. The President in his Statement on 

Federal Policies Relative to Equal Housing opportunity of June 11, 1971, 

!/ Draft order is attached as Appendix A of this response and by that 
reference made a part hereto. 

gj See !-1emorandum in Op:position to ·Plaintiffs' Motion to Require Defendant 
• George vl. Roi!h"1ey, Secretar'J of tne I;epartruent of Housing C!.nci Urban 

Development, to Propose Co::nprehensive Plans v:hich can be 
in Scope to Correct the Effects of Past Racial Iiscrimication, filed in 
this cause on 17, 1971 for and on bepalf of defendant, Georre W. 
Romney. 
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defined thG role of this Department in the operation of Federal Housing 

and Urban Renewal as follows: 

· "The Fee' program role as the governing statutes made 
clear -- is essentially one of resoonding to local or 
private initiatives, rather thah of imposing its 
on State and local 

"In none of HUD's grant programs does the Department act directly. 
The Department builds no housing, develops no la.'1d use plans, 
clears no slums an& constructs n'J sei·re:r:s. Instead, HUD provides, 
within its and framework, financial 
assistance to local developers and agencies, both public and 
private, who build and manage housing, and engage in planning 
and community development activities. 

"The extent to which HUD program activity i<> dependent on local 
initiative and execution is frequently but is an 
important element in considering policy issues. Sites for 
assisted housing must be selected and acquired by local sponsor::; 
public or private -- and housing developed on those sites must 
conform to local zoning and local building cedes. Planning per-
formed with HUD assistance is done by State and local govern-
mental bodies. development activities -- urban renewal 
water and sewer, or open space projects, for example -- are 
initiated and executed by local government." 

With this background and legal framework in mind, it is perhaps 

appropriate once again to direct the court's attention to a proposal made 

to the Department by the City of and the Chicago Housing Authority 

which,sets forth various proposals directed toward providing increased 

housing opportunities for low income Chicago residents. That proposal 

embodied in a letter, dated Hay 12, 1971, signed by Mayor Richard J. Daley, 

accepted by the Chicago Housing Authority and approved by the 

of Housing and Urban Development. Hhile, perhaps, the Hay 12th letter 

• cannot be characterized as a plan, it represents the best of 
I 

r ·· 
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all partieG concerned as to a viable apprcach for solving the critical 

shortage o1' low income housing in Chicago·. vlhile the City and the 
• Chicago Heuring Authority have not fulfilled many of the objectives 

set forth in the letter, the Department remains of the opinion tnat the 

proposals are sound. nearly one year has elapsed since the Hay 12th 

letter and· during that time the funding for Chicago's Neighborhood 

Development Program has been canceled by the Department for lack of 

progress on relocation feasibility, and funds earmarked in the Nadel 

Cities Program for housing have been withheld by reason of orders 

entered by this court. Thus, further progress on some of the proposals 

in the 12th letter will be dependent upon the future availability of 

federal financial assistance. As set forth in the draft order, however, 

the Department will continue to use its best efforts in review and approval 

of housing programs for Chicago which address the needs of low income 

families and comply with the orders of this court, as well as the governing 

statutes and HUD regulations. 

While the December 23, 1971 Order is addressed specifically to housing 

problems related to Chicago's low income families, the court should also 

take cognizance of the programs and policies of this Department which .. 
are designed to achieve equal housing opportunities for all people. In 

fUrther of this response to approve the proposed judgment order 

submitted by defendant, George H. Romney, attaches as Appendix B to thjJ 

• response ana by that reference made a part hereof, a presentation of HLD 

programs and actions to augment the supply of low income housing, t0 

guarantee equal housing opportunities to all families. 

lo 
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r1HEREFOR1 the defendant, George H. Br mney, respect fully requests 

the court t0 enter t he accompanying draft order • 

JCH:ft 

/ 

JAHES R. THOr·!.PSON 
United States Attorney 

r 1 .-
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lJNI'l'ED STATES DIST?ICT COUR':l 
NORTIERI'r DISTRICT JF. ILLin·ors 

EASTERN DIVn ION 

DOROTHY GAUTi:EAu.A, et al., 

Plaintiffs, 

v. 

GEORGE H. P.Oi:!f'JEY, Secreta.r.f of 
the Department of Housing and Urban 
Developnent, et al., 

Defendants. 

) 
) 
) 
) 

J ) 

) ' 
) 
) 
) 

ORDER 

NO. 66 C 1459 
NO. 66 C 1460 

(consolidated) 

This cause coming on to be heard pursuant to the decision and mandate 

of the Court of Appeals in this natter .(Gautreaux v. Romney, 448 F. 2d 

731 (7th Cir. 1971); this court having entered summary judgment on 

Counts I and II of the complaint herein on November 11, 1971; the Court 

of Appeals having reversed and remanded the order entered November 11, 1971 

by. its opinion of 8, 1972; plaintiffs having filed a motion for re-

hearing before the Court of Appeals, which motion stays the 

issuance of the nandate pursuant to the aforementioned opinion of the Court 

of Appeals; and the court fully advised in the premises: 

A. IT IS HEREBY ORDERED, ADJUBGED AND DECREED: That plaintiffs' 

motions for summary judgment on Counts I and II of the complaint in Case ... 

Number 66 C 1460 .be and hereby is granted; 

. B. IT IS FURTII2R ORDERED, ADJL'D.:}ED AliD DECREED: That the defendant, 

George W. Ro.Uley, Secretary of the Departnent of Housing and Urban 

Development, his successors, his officers, agents, servants, employees, 

APPDIDIX A 

IL r 
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representati:es, and each of them shall u;e their best efforts to 

cooperate vrhh Cf.A in its efforts to increase the supply of cl1·1elling 

units, in L.)1.fomity Hith: 
f 

J 

(a) all federal statutes applicable to the lo;·T rent housing progror.1 ; 

(b) rules and resulat:.ons pronulgated by mm for the administration 

of said program; and, 

(c) the provisions of the .Judgment Order entered by this court in 

the companion case 66 C 1459) on July 1, 1969, as amended, as well 

as all other final, nonappealable orders entered by this court from time 

to time in these proceedings; 

C. IT IS FURTHER ORDEHED, ADJUDGED MID DECREED: That the defendant, 

George vl. Romney, Secretary of the of Housing and Urban 

Development, his successors, officers, agents, servants, enployees, 

representatives, and each of them are hereby enjoinecl and 

restrained from approving and funding development programs for lo•,r rent 

family public housing in the City of Chicago vrhich are inconsistent vTith 

the terms of this Judgment Order. 

E N T E R: 

JUDGE 

DATED: --------------------------

JCM:ft 

/3 .. -



.· 
-..:---.. - -- · 4·- -·-"' ·- - - -- -- - - ..... ·---··"'- - -. . .... ... . ····-- ---- . - ----·- ·-· --- .., J __ .. __ ___ .... . . - ···-·--- .. ·- - - - ---· .•• 

IN 
UNITED DI STRICT COURT 

NOR'l'HEHN DISTRICT OF ILLILO IS 1 Eli.STER.!'J DIVISION 

DOROTHY G7\U'.L'm.::.7\.UX , et a.l • ' ) 
) 

Plaintiffs,) 
) No. 6G c 1459 

v. ) 66 c 1-160 
) Consolidat.cd 

GEORGE w. HOI,:illEY, et al., ) 
) 

Defendants.) 

PL7\IN1'IFFS' PROPOSED ORDER hND 

·: F '> ij '"' 1n·12 . I . I {, , \} 

r. 
r-.. .. . 1 c..-.-... 

.i 

25, 1972 

· Alexander Polikoff 
109 North Dearborn Street 
Chicago, Illinois 60 602 
641·-5570 ---

.· 

....... . _ •• , _ ... ... . · ·--- r-• · · • • ... - ......, . . - -----. ....,....._... .. .. - - • . - - .. ---,., _,,.,. ____ _ _ , ._. • . - . • ":"'.,.._ _ ___ __ ,...-- . ..... , , · --- ' "' •. . • ,._.-;- - - · ... - - . , - - - · - -·· ·-· - ··•· r-. _ ,_ • ..,_ _ .""' ' . 
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IN 'l'IIE 
UNITED STATES 

NORTHERN OF ILLINOIS, EAS'i'ERN DIVI3IOI:1 

; . . .., . . ' ._,. 
• , . • 

DOROTHY 

GEORGE 

.-·· .: · .. · 

GAUTREAUX, 

v. 

tv. FOMlJEY, 

;", . 

et 

-· .. . ; .... 

al., 

al. , 

' . ·. 

Plaintiffs, 

Defendants. 

JUDG!'iENT ORDEH 

) 
) 
) 
) No. GG c 1459 
) 6G c 1460 
) Consoli dated 
) 
) 
) 

matter coming on to . be . heard pursua nt to this 

Court:'s order of December 23, 1971, directing certain of t h e 

parties to submit proposed final orders for comprehensive 

relief, and pursuant to the submissions of the parties as so 

directed 1 to hearings held with respect there to, u.nc1 .to 
.: 

prior orders entered and hearings held in these 

cases, and the Court being fully informed in the premises, 

the Court now makes the following finding s of fact and reaches 

the following conclusions ·of law: 

FINDINGS OF ? AC'f 

• 

I ,. 
' I ' 

,. 

I ,'t 
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Based on the foregoing findings of fact and conclusions 

of ·· law, and upon the determination of the Court that the 

provisions of th .is order are necess<.try to rerr.ecl.y 

the pu.s ·t: effects of unconst.i·tu::ional si-te selection and 

tenant assignment procedures previou3ly employed in the 

public housing system in Chicago,· 

I'r IS HEREBY ORDERED: 

I. For purposes of this judc;Jmen"t order, 

A. "HUD" shall mean Jche c1efcndo.1_1 t, D2)_.)artment of Housinu 

•· 

and Urban Development. 

B. "CHI\." shall mean the defend2nt, Chic<:.tCJO Housing 

C. "Local Housing Authority" shall mean any public 

housing 0gency as defined in 12 U.S.C. §1402(11), 

including crm unless othen1ise stated . 

D. "Dwe,lling Unit u shall me.an u.n apartrnent or single 

family residence >-Ji ·thin the 11 Urbani ?.ed Area" as 

hereinafter defined . which is to be initially 

avai labJ.e to and ocbupied by · a 1m·; --income:!, n on-

elderly family , to the date hereof, 

directly or indire ctly by or through a Local Housing 

Autli.orit:y, v.rhether in a st.ruc Jcure 0\·lned in whole 

or in part by such Local Housing Authority (whether 

-2-
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-· 
or not cons i.:J:uctcd ) or to be: otherwise 

made available for occunancv - ·' by ·or 

such I.occtl Housing Authority to such a family. 
-' . . 

"D1·1ellirls Uni.·ts" inc:!.ude "Leased 

Units" 2s hereinafter defined. 

r:. I! Leas ed Dv:elling · Unit" shall u D\\'elling 

Unit in u structure leased or partially leased 

·- by a Local Housing ty from <:ny Derson .. I 
. , 

firm or corporation. 

F. "Urbaniz e d Area" shall mean those portions of 

Cook, DuPage and Lake · Count:.ie s , Illinois, Hhich 

comprise the Chicago Area as such area 

is defined and determined in the 1970 census of 

the United States Bureau of the Census. 

G. "Limi·tcd Public Eousing 1\rcan shall mean that: 

part of -Urbanized 1\rea which lies either 

within census tracts of United States Bureau 

of the Census having 30% or more noil··',d1i·te 

population , or witi1in the City of Chicago and within 

· a distance of one mile from any point on the outer 
·' 

perimet.er of any such census tract. "Genernl . . 
Public Housing Area" shall r,·Lean the part 

of the Urbanized A•:oa . The ·corms "non-;d1i te '; and 
• 

"white" shall have ·the meaning given to such ·terms 
I i' 
by· the United States Bureau of the Census. 

;. --3·-
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For purpose s of thi3 G, results o f 

· the 19 70 c8nsus t aken by the r.urc a u of Jchc Ce nsus 

shall presumptively determine the non-white 
·, 

population of c e nsus nn·til result s of ·a 

snhs ecr,Jc nt suci1 CJ.re o:Cfici a :!:l y publi s hc:cl.; 

provided, that any party may, on motio n, offer 

evidence to the non-white of any 

census tr2c t for the purpose o f such 

' presumptioni and provided furth e r, that Di-!elling 

Ur:.i "l:s loca t e d or prop os e::c1 to be locu.t:c d in any 

census ·tr a ct subsequent to official publicd tion 

of ·the resul ·l::s of the last pre vious such census 

shall be taken into account in cle t erminin'] the 

population of such c e nsus tract, and for such 

purpos e · it shall be assumed th a t such Dwe lling 

Units \'lill be occup i ed by non-\\7hi t e s at the rate 

of two pe rsons p er b edroom. 

H. "Public Hou s ing Proj e ct:" shc:.ll mean any thirteen 

or more Dwelling Un i ts which are located (1) in 
·. the same structure , (2) on the s ame lot or parce l 

·' of real estate , or (3) on two or mo re lo t s or 

parcels of real esta·t c ·\"lhich are contiguo u s 

one anothe r, or arc sep a ra ted o nly by str ee ts, 

• alleys, bodi e s of water, railroad tracks or the like . 

-

L 
-4-,. 



-.. 

II. Follm·l.i .. ns- the G.at.2 of this jud0merrt o .ccisr BUD 

n·or shall authorize, ap!_Jrove, provide funds for or 

iinplemen·t any plan or program for Dwelling Units to be 

located \•7i•chin Url.Ja.nized l.roti unles:.:; f.1Udt Dlan or program 
· ' . 

affirmatively that, 

A. All provided for in such pl2..n 

or shall be located ,in conforruity with 

the provis :;_ons of 1\r-ti.cles III or IV hereof, 

· as the case may be, and 

B • . The activities to be performed in order to 

render such Dwelling Units avai l able for 

occupancy (whet-.her cons truc ·l:ion, purchas c, 

rehabilitation, leasing otherwise) shall 

take place at such times as will res ult in the 

location of such Dwelling Units in conformi ty 

with the provisions of Articles III or IV 
... 

hereof, as the case may be . 

III. CHA shall c ontinue to us e its best ef forts to increase the 

supp l y _ of . Dv1ell i ·ng Units · wi·thin the City of Chica.go c:s ·rapidly 

' as possibl.e .in c o n f ormity wi ·t.h the provisions of the judsn\ent 

order of J uly 1, 19G9, ente red in this cause , as modified and . 

enforced by orders also en t ered in this c a use , 

• proviclcd that said order of July 1, 1969, i s hereby rr1odi f i e d 

by Section E of Article III there from , and shall 

-5-
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c6ntinue to take all steps necessary to that end, including 

making applications for allocations of federal funds and 

carrying out all necessary and development. CHA's 

Tenant Assignment Plan, approved by this Court's order of 

· November 1969, shall continue to be applicable to all 

Dwelling Units provided under this Article III. I-IUD shall 

cooperate with and assist CHA in every feasible \vay to the 

end that the supply of D;·Jelling Units in the City of ChicC!-go 

may be increased as rapidly as possible in accordance with 

this Article III. 

IV. CHA and HUD shall use their .best efforts to the end that 

Dwelling Units shall be provided within the Urbanized Area 

outside the City of Chicago equal in number to 50% of the 

Dwelling Units provided from time to time within the City of 

Chicago under Art i cle III hereof. Such efforts shall initially 

be exerted to the end of providing 750 Dwelling Units 

pursuant to this Article IV, such number of Dwelling Units 

being a equal 50% of CHA's current reservation from 

HUD for Dwelling ·units to be -provided within the City of 
, 

Chicago, Without the foregoing, 

A. CHA shall use its best efforts to enter 

into written agre ements with other Local Hous ing 

Authorities in the Urbanized Area outside of 

pursuant to which such other Local 

-6-
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Housing Authorities will (i) make application 

-to HUD for reservations of some portion or 

all of such 750 Dwelling Units to be provided 

in the Urbanized Area outside of Chicago, and 

seek to enter into appropriate cooperation 

agreemen-ts as provided in 42 U.S.C. §1415(7) (b) 

·or obtain other local approv,als as provided 

in 42 u.s.c. §l42lb(a) (2) respecting the same, 

and (ii) promptly take all such additional 

-steps, including carrying out all necessary 

planning and development and appropriate 

applications for federal financial assistance, 

as will enable them · to obtain and utilize such 

reservations to indrease the supply of Dwelling 

Units in Urbanized Area outside of Chicago 

as rapidly as possible in conformity with the 

provisions of this Article IV. Without limiting 

the foregoing, such agreements between CHA and 

other Local Housing Authorities shall provide that 

other Locai Hciusing shall from 

' time to time apply this Court for any 

orders they may deem necessary or desirable 

to enable them to so increase the supply of . 

Dwelling Units, including without limitation 

,y,uch orders . respecting 42 U.S.C. §1415(7) (b) 

and 42 U.S.C. §l42lb(a) (2) as will enable them 

to so increase the supply of Dwelling Units in 

-7-
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B. 

• 

. ..__,.... 

the Urbanized Area outside of Chicago ·\vi thout 

first obtaining the cooperation agreements or 

other local. approvals provided for under such 

statutes. Copies of ar.y · such agreements 

bebveen CHA and other Local Housing Auh·tori ties 

and of any such applications to HUD, ' co?peration 

agreements and local approvals made or given 
, . 

pursuant thereto shall promptly be filed with 

, the Court. 

To the extent such between CHA and other 

Local Housing Authorities and such applications 

respecting such 750 Dwelling Units are not 

made pursuant to Section A of this Article IV 

within 180 days from tha date of this judgment 

order, or to . the extent thereafter actions are 

not diligently taken to provide such Dwelling 

Units as possible, CHA shall itself 

immedia-tely make application to HUD for 

reservations therefor. Such 

shall be separate from and in addition to all 

other CHA applications to HUD for reservations · - _, 

for Dwelling Units, and shall be identified 

by CHA as _being ma de pursua nt to this Section B 

of Article _IV of thii judgment order. The re-

after CHA shall promptly take all such 
I) 

additional steps, including making appropriate 

-8-
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application for federal financial assistance 

and carrying . out. all planning and 

development, as will enable it to obtain and 

utilize such reservations to increase the 

supply of Dwelling Units in the Urbanized 

Area outside of Chicago as rapidly as possible 

in conformity with the provisions of this 

Article IV. Without limiting the foregoing 

CHA "shall from time to time apply to this 

Court for any further orders it may deem 

necessary or desirable to enable it to so 

increase the supply of Dwelling Units, including 

without limitation such orders respecting 

·ch. 67-1/2 §27(c), 42 U.S.C. 

§1415(7) (b) and 42 U.S.C. §142lb(a) (2) as will 

enable CHA to so increase the supply of 

Dwelling Units in the Urbanized Area outside 

of _Chicago without first obtaining the con-

tracts, cooperation agreements and local approvals 

for, respectively·, under such statutes. 

' C. Dwelling Units provide d pursuant to this Article IV 

shall ·conform with the following provisions: 

(1) The construction of any Dwelling Units in 

any Limited Public Housing Area outside of 

Chicago shalL not be comme nce d unless within three 

-9-
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construction at least 75% of the Dwelling 

Units on which CIU\ or another Local 

Housing Authority shall have commenced 

or caused to have comnenced construction, 

and shall have continued or completed 

construction,_ shall have been located 

(at the time of commencement of construction 

thereof) in the General Public Housing 

Area outside of Chicago. 

(2) No leased Dwelling Unit shall be made 

available for occupancy in the Limited 

Public Housing Area outside of Chicago 

(in addition to Leased Dwelling Units 

in such Area which on the date of this 

order are already occupied) unless, .within 

three months following such occupancy, at 

least 75 % of the Leased Dwelling Units 

then occupied are located in the 

GenBral Public Housing Area outside of 

Chicago; provided, such of 

Leased Dwelling Units located in the General 

Public Housing Area outside of Chicago 

• may be ·less than such JS% to the extent 

Dwelling Units other than Leased Dwelling 

-10-
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Units have been occupied, or are under 

construction which is continuing, in the 

General Public Housing Area outside of 

Chicago in excess of the 75% minimum 

requirement of C(l) of this 

Article lV. 

(3) Neither CHA nor any other Local Housing 

Authority acting pursuant to this Article 

IV shall concentrate large numbers of 

Dwelling Units in or near a single 

location. Without limiting the fore-

going, unless part of a development 

specifically designed to assist in achiev-

ing the purpose s herepf as to which the· 

Court by order shall have given its 

approval, 

'- 11 ' . 

(a) No Public Project shall contain 

Dwelling Units designed for occupancy 

by more than 120 persons, except that 

if it is impossible for CIIA or any other 

Local Housibg Authority acting pursuant 

to this Article IV to provide within 

such limitation Dwelling Units which it 

is ·otherwise capable of providing, and 

if it will assist .in achieving the 

-11-
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purposes of this judgment order, a 

Housing Proj ec·t may contain 

Dwelling Units for occupancy 

by not more than 240 persons. 

(b) No Dwelling Units be located in 

any census tract if, following such 

location, the aggregate number of 

abartments and single family residences 

theretofore made available ta low-

income, non-elderly families, directly 

or indirectly by or through CHA or 

any other Local Housing Authority in 

such census tract would constitute more 

than 15 %· of . the to·tal number of apart- . 

ments and single reside nces in 

such census tract. 

(c) No Dwelling Units shall be located in 

any municipality or in t he unincorporated 

area withi n any township: 

· ·(i) if·, . follmJing such location, the 

aggregate ntm1ber of a p artments and sing· le 

famil y r e sidences the r e tofore made 

availa bl e to lm·.r-income , n on-elder ly 

• directly or indirectly by or 

. II through Cl{A or. any .other Local Housing 

-12-
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Authority in such municipality or 

unincorporated area. would constitute 

more than 4% of the total number of 

apartments and single family residences 

thereini or 

(ii} if, within 180 days from the date 

of this order, a .cooperation agreement 

pursuant to 42 U.S.C. §1.-:115(7) (b) or 

local approval pursuant to -42 U.S.C. 

§142lb (a) (2) is voluntarily entered 

·into or given. on behalf of such munici-

pality or unincorporated area that 

provides for a number of Dw·elling Units 

to be located in accordance· 

with the provisions of this Article IV 

at least equal to 2% of the total number 

6f and single family 

residences and application is 

made to HUD by a Local Housing Authority 

for a reservation for such number of 

Dvmlling units to be located in such 

municipality or unincorporated area, 

and thereafter appropriate actions are 

diligently taken to provide such Dwelling 

Units as rapidly as ·possible . 

-13-
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(d) No Dwelling Units shall be provided 

above the third story in any structure 

except for without children 

and _except Leased Dwelling Units in a 

structure in vvhich the number of 

Dwelling Units aggregates no more than 

20% of the total number of apartments 

in such structure. 

(e) Such 750 Dwelling Units, and the 

aggregate of all other Dwelling Units 

to be provided under -this Article IV, 

shall be located among the urbanized 

areas of Cook (outside of Chicago), 

DuPage and Lake Counties in substantially 

· the proportion 6 to 2 to l. 

(4) CHA 1 5 Tenant Assignment Plan approved by this 

Court's order of November 211, 1969 shall be 

applicable to all Dv.,re lling Units _provided under 

this Article IV, except that 11 municipality or 

unin-corporated area .. li thin any tmvnship 11 shall 
! 

be substituted for "community area" therein. 

V. CHA and IIUD shall affirmutively administer their respective 

responsibilities under state and federal law in every respect 
I 

(\vhether or not covered by specific .provision of this judgment 

order) to the end that the supply bf Dwelling Units in the 

:· 
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Urbanized Area shall be increased as rapidly as possible in 

conformity \'lith this judgment order . 

VI. On the 15th day of March and September of each calendar 

year following the date of this judgment order, CHA and HUD 

shall, respec·ti vcly, file with the Court and serve upon 

counsel for the plaintiffs a report of the activities carried 

out to implement the provisions of this Such 

reports shall be prepared in such manner as to inform the 

Court as fully as possible concerning the progress being made 

in, and the existence of any obstacles to, such implemen·tation, 

and shall include any recommendations for further action as 

will in the opinion of the reporting party aid in such 

.- implementation. 

VII. This Order shall be effective from and after the date 

hereof and shall remain in force and effect until an aggregate 

of 60,000 Dwelling Units has been provided pursuant to the 

provisions hereof and of this Court's judgment order of July 1, 

1969, entered in this 
·' 

VIII. This order shall be binding upon HUD and CHA, ·their 

officers, agents, servants, employees, attorneys, and their 
• successors, and upon those persons in active concert or 

with them who receive actual notice of this 

-15-,. 
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order by personal service or otherwise. 

IX • . . This Court retains jurisdiction of this matter for all 

purposes, including enforcement and the . issuance, upon 

proper notice and motion, of orders modifying or supplementing 

the terms of this order upon the presen·tation of relevant 

information \vi th respect to proposed developments designed 

to achieve results"consistent with this order, material 

changes in conditions existing at the time o! this order, or 

any other matter. 

ENTER: 

United States Judge 
,._.; 

Dated: 1 1972 ------------------------------

,I 
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IN THE 
UNITED STATES DISTRICT COURT 

NOR'l'I·IE:P-H DISTRICT OF ILLINOIS, EAS'l'EHN DIVISION 

OOROTIIY GAUTREAUX, et al. , ) 
) 

Plaintiffs,) 
} 

v. ) 
) 

GEORGE W. ROHNEY, et al. , ) 
) . 

Defendants.) 

ORDER 

No. 66 C l-159 
66 c 1460 

(Consolidated) 

This matter coming on to be heard on plaintiffs motion 

to continue the hearing in this cause previously scheduled 

to be held on October 24, 1972, to 27, 1972, and 
\ 

to the subject matter of such hearing, and the 

Court being fully advised and having heard the presentations 

of the parties, 

I'l' IS HEREBY ORDERED : 

1. The hearing in this cause previously ordered to be 

held on October 24, 1972 1 be and the same is hereby continued 

to N@vember 27, 1972; 

2. Said hearing be for the purpose of considering 

\'/hat orders 1 if any 1 shall be entered to provide compreh0 ns .ivc 

reli.ef in this consolidated case, and shall include considcrution 

of the proposed juclgmcnt ordeJ;s previously filed in this cause 

• pursuan·t to this Com:t 1 s order of December 23 1 19 71; and 

3 / 
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3. Follmving the conclusion of such hearing all parties 

desiring to do so shall have 10 days 'vi thin v1hich to file 

amended proposed final jud9ment orders. 

ENTER: 

October 12, 1972 

.· 
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IN THE 
UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION 

DOROTHY GAUTREAUX, et al., 

v. 
CHICAGO HOUSING AUTHORITY, 
et al., 

) 
) 

Plaintiffs,) 
) 
) 
) 
) 
) 
) 

Defendants.) 

MOTION 

No. 66 C 1459 
66 c 1460 

{Consolidated) 

a r 

- {(._.-,__. l . { ,') I f.); ·. I 

NOW COME plaintiffs, by their attorneys, and move the 

Court to enter an order, 

(1) Deferring ruling on the - proposed final judgment 

orders filed on April 26, 1972, by HUD and on 

September 25, 1972, by plaintiffs; 

(2) Determining that it is necessary and appropriate 

for the Court to consider a metropolitan plan 

for relief in this cause; and 

(3) Providing for the preparation of such plans by 

HUD and CHA so that there will be no unnecessary 

delay in the implementation of the ultimate 

orders entered by the Court . 

33 
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A proposed form of such order is attached hereto and a 

memorandum in support of this motion is tendered herewith. 

Respectfully submitted, 

January 29, 1973 

Alexander Polikoff 
109 North Dearborn Street 
Chicago, Illinois 60602 
641-5570 

One of the Attorneys for Pla ntiffs 
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r IN THE 
UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION 

DOROTHY GAUTREAUX, et al., ) 
) 

Plaintiffs,) 
) No. · 66 C 1459 

v . . ) 66 c 1460 
) (Consolidated) 

CHICAGO HOUSING AUTHORITY, ) 
et al. , ) 

) 
Defendants.) 

ORDER 

This matter coming on to be heard on the proposed 

judgment order and related do8uments filed on April _26, 1972, 

by defendant George W. Romney, Secretary of the Department 

of Housing and Urban Development ("HUD"); on the proposed 

judgment order and related documents filed on September 25, 

1972, by plainti£fs; on evidence heard in this cause on 

November 27-29, 1972; and on plaintiffs' motion filed on 

January 29, 1973, for a ruling on the propriety of considering 

metropolitan relief; and, 

The Court having heard the presentations of the parties , 

considered the evidence and being fully advised, the Court 

now makes the following findings of fact, reaches the following 

conclusions of law, and enters the following orders: 
• 



· ' 

r Findings of Fact 

1. According to the United States Census ("Census") 

for 1970, 32.7% of the population of the City of Chicago was 

Black in that year. (Tr. 85.) 

2. According to the 1960 and 1970 Censuses, within 

the decade from 1960 to 1970 the Black population of the City 

of Chicago increased by 35% while the White population 

diminished by 18%. (Tr. 136 of September 28, 1972.) 

3. According to the 1950 Census, 13.6% of the population 

of the City of Chicago was Black in that (Tr. 8 5. ) 

4. Assuming that the rate of -changes in Black and White 

population, respectively, during the decade from 1960 to 1970 

in·Chicago continue, by 1984 the population of the City of 

Chicago will be over 50 % Black/ by 1990 58 % Black, and by the 

end of the century 70% Black. (Tr. 8 6. ) 

5. According to the 1970 Census the student popul a tion 

of the public schools of the City of Chicago was over 56 % 

Black in that year while less than 1/3 of the general popu la tion 

was Black. (Tr. 87.) The proportion of Blacks in the public 

school population is much greater than the proportion of 

Blacks in the general population of · the City of Chicago 

because a higher proportion of White families are elderly, 

childless or have children enrolled in non-public schools . 
• (Tr. 8 7. ) 

6. According to Census figures the percent of census 

3b 



tracts in the City of Chicago having 30% or more Black - population was 23.1% in 1960 and 34% in 1970. 

7. Assuming that the rate of changes in Black and White 

population of census tracts, respectively, during the decade 

from 1960 to 1970 in Chicago continue, by 1990 74% of the 

census tracts in Chicago will be 30 percent or more Black, and 

well before 2000 every census tract in Chicago will have at 

least a 30% Black population. (Tr. 88-89.) 

8. Based on such assumptions, there will be no General 

Public Housing Area (as defined in this Court's judgment 

order of July 1, 1969) in the City of at some date well 

before the year 2000. (Tr. 88-89.) 

0 -' . According to the 1970 Census, Bla cks comprise about 

17% of the population of the Chicago Metropolitan area. (Tr. 9 5. ) 

Conclusions of Law 

1. The Court has not merely the power but also the duty 

to render a decree which will so far as possible eliminate the 

discrimina tory effects of the past site selection procedure s 

of CHA and HUD. Louisi a na v. Unite d States, 380 u.s. 145, 154 

(1965). 

2. In this case the will not be discharg e d 

by a decree which prohibits continued use of discriminatory 
• 

site selection procedures in the future; the Court h a s a duty 

to eliminate the discrimina tory effects of the past employme nt 

-3-
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of such procedures insofar as that is possible. 

3. In performing such remedial quty the Court is obliga-

ted to take such action as will achieve "the greatest possible 

degree of desegregation, taking into account the practicalities 

of the situation,·" S\vann v. Charlotte-Mecklenberg Board of 

Education , 402 U.S. 1, 37 (1971), and the Court "may and should 

consider the use of all available techniques." Davis v. Board 

of School Comm'rs., 402 u.s. 33, 37. (1971). 

4. The scope of the Court's equitable powers to remedy 

past wrongs is broad, notwithstanding that the necessary remedies 

may be administra t i vely awkward, inconvenient· and even bizarre 

in some situations and may impose'burdens on some. Swann, 

supra., 402 u.s. at 28. 

5. The vitality o f these remedial principles is not 

sapped b e cause grunting full relief would t a ke a long time or 

require furth e r litigation. The duty is to eliminate 

the past effects of the discriminatory site selection procedure s 

insof?- r a s pos sible, "root a nd branch." Green v. Coun ty 

School Board, 391 U.S. 430, 439 (1968). 

6, Although the factu a l situations differ among school, 

housing, a nti-trust and o t her c a tegories of cases, these . 
constitut ional r emedi a l principl e s a pply g enerally. Relief must 

be directed to that which is necess a ry and appropria te in the · 

public interest to "eliminate th e e ffects" of illegal conduct. 

• Ford Motor Co. v. United Sta tes, 405 u.s. 562, 573, n. 8 (1972) 
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- (emphasis in original). The Court's duty is to compel 

wrongdoers to act in a manner that will, so far as practicable, 

cure the ill-effects of illegal conduct, and such action is 

not . limited to pr_ohibi tion of the proven means by which the evil 

was accomplished. United States v. United Gypsum Co., 340 U.S. 

76, 88-9 (1950). 

7. In the circumstances of this case, particularly the 

circumstance that the General Public Housing Area in the City 

of Chicago (as defined in this Court's judgment order of 

July 1, 1969) will cease to exist at some time well short of 

the next 27 years, it is not possible for the Court to perform 

its remedial duty solely within the geographic limits of the 

City of Chicago. This is one of the "practicalities of the 

situation" that the Court is obligated to take into account. 

Swann, supra, 402 U.S. at 37. 

8. Under such circumstances, the Court has the power and 

the duty to consider a metropolitan remedy for relief in this 

case. Local political boundary lines are matters of convenience, 

not sovereignty, and the Court has the power to bridge such 

boundary lines w0ere necessary to perform its duty to remedy the 

past effects of federal constitutional wrongs. Reynolds v. Simms, 

377 u.s. 533, 575 (1964); Haney v. County Board of Education of 

Sevier County , 410 F.2d 920, 924-25 (8th Cir. 1969); Jenkins v . 

• Township of Morris School District, 279 A.2d 619, 628 (S.Ct. N. J. 

1971). 

-5-
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9. The affirmative obligation to seek means of 

disestablishing state-imposed housing segregation must be 

shared by all agencies or agents of the state who are charged 

by law with, and who exercise, official housing functions. 

Franklin v. Quitman County Bd. of Educ., 288 F.Supp. 509, 519 

(N.D. Miss • . 1968). Accord: Lee v. Macon County Bd. of Educ., 

267 F.Supp. 458, 478-49 (M.D. Ala. 1967) (three judge court), 

aff'd. sub nom. Wallace v. United States, 389 U.S. 215 (1967); 

United States v. Texas, 321 F.Supp. 1043, 1056-1057 (E.D. Tex. 

1970), 330 F.Supp. 235 (E.D. Tex. 1971), modified and aff'd, 

447 F.2d 441 (5th Cir. 1971). 

10. The fundamental guarantee of equal treatment at the 

hands of the State cannot be thwarted by fragmentation of 

decision making. The United States Constitution recognizes 

no governing unit except the federal government and the state. 

Hall v. St. Helena Parish School Bd., 197 F.Supp. 649, 658 

(E,D. La. 1961) (three judge court), aff'd, 368 U.S. 515 (1962). 

11. The Court is not now called upon to decide whether 

to order a metropolitan remedy in this case; the Court is only 

called upon to d 2cide at this time whether it has the power 

and the _duty to consider such a remedy. However, the Court notes 

that all parties to this case have conceded, at least in principle, 

that a metropolitan remedy is desirable. (E.g., as to HUD, 

• Tr. 4, 6-7, February 22, 1972; as to CHA, Memorandum of Dec ember 

21, 1971, p. 27.) 
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- WHEREFORE, IT IS HEREBY ORDERED : 

(1) The Court hereby determines that it is necessary and 

appropriate to consider a metropolitan plan to remedy the 

past effects of the unconstitutional site selection procedures 

employed by CHA and approved and_ funded by HUD. 

(2) The Court will keep under advisement the proposed judg-

ment orders of the parties previously filed and will defer a 

ruling thereon at this time. 

(3) Within 45 days from the date hereof HUD and CHA shall, 

separately or together, file with the Court and serve upon 

counsel for plaintiffs their recommendations for comprehensive 

metropolitan-wide relief in this case, including a form of 

proposed judgment order or orders designed to provide such 

relief. Such shall also include a designation 

of such additional parties, if any, as in the opinion of HUD or 

CHA, as the case may be, should be joined as additional parties 

to the action to make the proposed relief effective. In the 

case of HUD such recommendations shall include .such consideration 

of programs other than the conventional public housing program 

as in HUD's judgment may appropriately be employed to effect 

full relief in this case. 

(4) The Court is of the opinion that paragraph (1) of the 

ordering portion of this order involves a controlling question 

• of law as to which there is substantial ground for difference 

of opinion and tha t an immediate appeal from such portion of this 

-7-
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• 

order may materially advance the ultimate termination of this 

litigation, all as provided in 28 U.S.C. §1292(b) • 

. ENTER 

JUDGE 
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Business and Professional People For the Public Interest 

June 20, 1973 

The Honorable Richard B. Austin 
United States Judge 
219 s. Dearborn Street 
Chicago, Illinois 60604 

Re: Gautreaux v. CHA/HUD, No. 66 C 1459, 
66 C 1460 (Consolidated) 

Dear Judge Austin: 

We should like to advise you that the Bradley v. 
Milliken case, which is discussed in the memoranda 
relating to plaintiffs' pending motion of January 29, 
1973, in this case, was decided by the full Court of 
Appeals for the Sixth Circuit last week. We have now 
obtained a copy of the Bradley slip opinion and enclose 
it herewith. 

The opinion of the full Court of Appeals is 
substantially identical in its language and precisely 
identical in its holding to the opinion of the pan e l 
of tha Sixth Circuit which originally decided the case 
on appeal. Since the panel's is discussed in 
the memoranda of the parties on the pending January 29 
motion (plaintiffs' memorandum and rep ly memorandum 
of January 29, and April 30, respectively, and HUD's 
memorandum of April 4, 1973), \ve do not p lan to file 
anything further with respect to the pending motion. 

If you desire oral argument, we will of course be 
happy to comply. 

cc: James Hurray 
Patrick O'Brien 

Sincerely yours, 

Alexander Polikoff 

109 North Dearborn Street, Suite 1001 • Chicago, Illinois GOG02 • Telephone: (312) 641-5570 
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IN THE UNITED STATES DISTRICT COURT 
NORTHER!:J DIS'i:'RICT OF ILLUiOIS 

EASTL';.:_1 Dl';I.S IG;7 

DOROTHY GAUTREAUX I et al., ) 
) 

Plaintiffs, ) 
) 

vs. ) 
) NO. 66 c 1459 

GEORGE ·p ' . ROI·lNEY, Secretary of ) NO. 66 c 1460 
the of Housing and ) (Consolidated) 
Urban Development, et al., ) 

) 
Defendants. ) 

MEHORANDUH OPINION and JUDGNEN'r ORDER 

The facts of these cases have often been recited 

and need no repetition here.* This matter comes before 

me today on plaintiffs' motion (1) to defer my ruling on 

the proposed final judgment orders submitted by HUD and 

plaintiffs; (2) . to determine that it is necessary to con-

sider a metropolitan plan for relief; and (3) to provide 

fo11 the preparation· of such plans by HUD and CIIA. For 

the reasons stated below, that motion is denied. 

Stated simply, U1is lawsuit attacks racial discrim-

* Sec Gau trc::aux· v. Chic e::.cJ..Q__I·Jou s ing Au t110r. i ty_, 2 65 F. Supp. 
582 (N.D.I11. 1967), 296 "F.Supp. 907 (N.D.Il1. 1969), 
304 F.Supp. 736 (N.D.I11. 1969, 3ff'd, 436 F.2d 306 
(7th Cir. 1971); Gautrc::nux v. Romney, 448 F.2d 731 (7th 
Cir. 1971); 342 F.Supp. 827, a££'d, ,Slip Opinion dated 
May 18, 1973 (7th Cir.). 
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ination in public housing within the City of Chicago. 

Both defendants have previously been found liable to 

plaintiffs because they either fostered or ·tolerated the 

unconstitutional implementation of federal housing statutes. 

And, having akeady entered an appropriate judgment against 

·CHA, what remains before me is the relief to be obtained 

from BUD. 

Plaintiffs' motion asks me _ to consider the pro-

priety of metropolitan area relief similar to that 

in Bradley v. Millike n, Slip Opinion Nos. 72-1009 and 72-

1814, 42 U.S.L.W. 2022 (6th 1973), which was a ca s e 

dealing with raci a l segregation in the De troit public 

school sys tern . . : But,although such relief may have been 

justified in Brad l e y, it is simply unwarranted here b e -

cause it goes far beyond the issues of this case. Unlik e 

education , right to adequate hou s ing is not constitu-

tiona lly guarantee d and is a matter for the legi s l a tur e . 

Lind sey v. Normct, 405 U.S. 56, ' 74 (1972). Of cour se ,· 

• once s uch l e gi s l a t i on is ena cte d into law, it is con-

stitutionally impermis s ible to admini s ter it in a raci a lly 

discriminator y ma nner. Here, for the e vils of 

racial di s c r i min a tion in publi.c hou sing we re fo s t ered · 
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by decisions of the housing authority of the City of 
. . 

Chicago and. tolerated by the federal agency which financed 

such 

· However, the \-vrongs committed within the 

limits of Chicago and solely against residents of the 

City. It has never been alleged that CHA and BUD dis-

criminated or fostered racial discrimination in the suburbs 

and, given the limits of CHA's jurisdiction, such claims 

could never be proved against ·the principal offender 

herein. After years of seemingly interminable litigation, 

now suggest that I consider a metropolitan plan 

for relief against political entities which have previously 

had nothing to do with this lawsuit. The factual basis 

for their requ2st is an opinion of an urbanologist that 

by the year 2000 the entire geographic area of the City 

of Chicago will be within the limited public housing area 

as defined the judgment order entered on July 1, 1969. 

This is simply inadequate to support a request to con-

sider imposing obligations upon · those who were and are 

incapable of discriminatory site selection within the 
• 

City of Chicago. 

·• - Furthermore, plaintiffs should not have to be 

reminded that no public housing has been built in this· 

City since my order of July 1, 1969 because the rrrunicipal 

li-b 
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authorities refused to approve sufficient sites for 

such housing and recently because of a lack of funds. 

But, nmv that one of those obstacles has been eliminated 

by the Seventh Circuit's recent affirmance of my order to 

build housing in Chicago without City Council approval, 

plaintiffs have curiously raised an issue that would let 

the principal offender, Clffi, avoid the politically dis-

tasteful before it by passing off its problems onto 

the suburbs. 

Therefore, for the reasons stated.above and in 

defendant BUD's memorandum of Narch 30, 1973, plaintiffs' 

motion consider metropolitan relief is denied. Further, 

A. IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 

That plaintiffs' motion for summary judgment on Counts I 

and II of the complaint in Case Number 66 C 1460 be and 

hereby is granted; 

B . . IT IS FURTHER ORDERED, AD,:HJDGED AND DECREED: 

That the defendant, Ge orge W. Romney, Secretary of the 

Department of Housing and Urban Development, succes sors , 

his officers, agents, servants, . employee s, representatives, 
• 

and each of them shall use their best efforts to cooperate 

with CHA in its efforts to increase the supply of dwelling 

_...___ units, in conformity with: 

(a) all federal statutes applicable to the low 
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rent housing program; 

(b) rules and regulations promulgated by HUD for 

the administration of said program; and, 

(c) the provisions of the Judgment Order entered 

by this court in the companion case (No. 66 C 1459) on 

July - 1, 1969, as amended, as well as all other final, 

nonappealable orders entered by this court from time to 

time in these· proceedings; 

C. IT IS FURTHER ORDERED, ADJUDGED AND DECREED: 

That the defendant George W. Romney, of the 

of Housing and Urban Developme nt, his successor s , 

officers, agents, servants, employees, representatives, 

and each of them are hereby permanently enjoined and 

restrained from approving and funding development programs 

for low rent family public housing in the City of Chicago 

which are inconsistent with the terms of this Judgment 

_Order. 

Judge, Unite d St a tes District Cou r t 

• 

DATED: September 11, 1973 

' -
.. ' 


