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IN THE 

SUPREME COURT OF THE UNITED STATES 

O c TOBER TERM, 1975 

No. 74-1047 

CARLA A. HILLS, Secretary of Housing and 
Urban Development, 

Petitioner, 
vs. 

DOROTHY GAUTREAUX, et al., 
Respondents. 

On Writ of Certiorari To The United States Court of 
Appeals For The Seventh Circuit. 

BRIEF OF RESPONDENTS 

QUESTION PRESENTED 

Wbether Milliken v. Bradley, 418 U.S. 717, precludes 
a federal court from ordering remedial action encompass­
ing a single housing market area against the U.S. De­
partment of Housing and Urban De·velopment when the 
Department has been found liable for carrying on racial 
discrimination in federal housing programs in a substan­
tial portion of that market area, 
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CONSTITUTIONAL AND STATUTORY PROVISIONS 

"No person shall be . . . deprived of life·, liberty, or 
property, without due process of law ... " U.S. Corn>S~t. 
Amend. V. 

"No person in the United States shall, on the ground 
of race, color, or national origin be excluded from 
:participation in, be denied the be~efit of or be sub­
J~c~ed to ?i.scrimination under any pro~ram or ac­
tivity receiVmg Federal financial assistance." Section 
601, Civil Rights Act of 1964 78 Stat. 252 42 U S C 
~2000d. ' ' ... 

"The Secretary. o~ Housing and Urban Development 
shall . . . admimster the programs and activities 
relating to housing and urban development in a 
mam;ter affirm~tively to further the policies [fair 
h~usmg] of this subchapter." Section 808(e) (5), Civil 
Rights Act of 1968, 82 Stat. 84, 42 U.S.C. ~~3608(d) (5). 
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STATEMENT 

Reversing a 1970 order of the district court,* the Court 
of Appeals for the Seventh Circuit held in 1971 that the 
U.S. Department of Housing and Urban Development 
("HUD") had "violated the Due Process Clause of the 
Fifth Amendment . . . and also . . . Section 601 of the 
Civil Rights Act of 1964 . . ." Gau;tre:au'(J; v. Romney, 448 
F.2d 731, 740 (C.A. 7, 1971). The holding was based on 
the determination that, in conjunction with the Chicago 
Housing Authority ("CHA"), and by specifically approv­
ing and funding sites for housing projects which it knew 
had been selected in a racially discriminatory manner 
(ld;. 737), HUD had intentionally exercised its powers in 
support o.f a scheme which "perpetuated a racially dis­
criminatory housing system in Chicago." (Id. 739.) Pur­
suant to "a deliberate policy to separate tl1e races," the 
discrimination consisted of locating federally subsidized 
housing almost exclusively in black neighborhoods, there­
by to "keep ... neighborhoods White and to deny admis­
sion [to White neighborhoods] to Negroes via the place­
ment of public housing." Gau.treaua; v. CHA, 296 F.Supp. 
907, 914 (N.D. Ill. 1'9'69); see Gautr·ea'ux v. Ro:mn'ey., s1.upra., 
448 F.2d at 740.** 

'"' Appendix A to the petition for certiorari. 
u The discriminatorily located housing consisted of over 

30,000 dwelling units on some 64 sites. 296 F.Supp. at 
910. Approximately 150,000 persons live in this housing, 
which CHA calls "a 'city' within a city, in popn1ation 
the second largest in Illinois." (1971 ORA Annual Report, 
p.3, CHA Quarterly Report No. 5, Attachment No. 5, 
Record Doc. 274.) CHA also discrimina~ed in tenant 
assignment. See 296 F.Supp. at 909, 
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CHA, which was deeply involved in the discrimination, 
had earlier (in 1969) been held separately liable and 
sulbjected to a remedial order.• However, the court of 
appeals said that its holding as to HUD's liability was 
not based on the "joint participation" doctrine .of Bwrton 
v. Wilmington Parking Auth1ority, 365 U.S. 715 (1961), 
but upon the fact that HUD's actions "constituted racially 
discriminatory conduct in their own right." ( 448 F.2d at 
739.) This determination of HUD's separate liability is 
the law ·of the case and is concededly not now at issue 
before this Court. (Petition for certiorari, p.5, n.4.) Thus, 
the remedial duty "so far as possible :[to] eliminate the 
discriminatory effects of the past," Lo.uisiaJna v. Urvited 
StaJtes, 380 U.S. 145, 154 (1965), became an obligation 
of HUD separate and distinct from CHA's parallel duty. 

Under the federal housing programs within which the 
HUD-CHA discrimination occurred, the role of local 
public agencies such as CHA, though important, is sub-

• Cases against C.HA and HUD were filed simultane­
ously but separately. On the district court's own motion 
proceedings against HUD were stayed pending disposi­
tion of the CHA suit. The two cases were later consoli­
dated on HUD's motion, their present posture. The major 
decisions in the case to date are: (1) the original judg­
ment order against CHA and a modification of it-296 
F.Supp. 907; 304 F.Supp. 736; 436 F.2d 306, cert. denied 
402 U.S. 922·; (2) the determination of HUD's liability 
and proceedings respecting relief against it-district 
court decision of September 1, 1970 (unreported; Ap­
pendix A to the petition for certiorari); 448 F.2d 731; 
332 F.Supp. 366; 457 F.2d 124; 363 F.Supp. 6·90; 503 
F.2d 930; (3) proceedings setting aside the Chicago City 
Council's veto power over CHA site selection-342 F. 
Supp. 827; 480 F.2d 210, cert. denied, 414 U.S. 1144; and 
( 4) reference to a special master to identify reasons for 
delay in implementing earlier orders and to make recom­
mendations-384 F.Supp. 37; 511 F.2d 82; district court 
decision entered May 8, 1975 (unreported; A:pp. 221). 
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ordinate to the ultimate supervisory power and obligation 
of HUD to administer those programs to achieve na­
tional l1ousing objectives.* While maximum responsi­
bility is to be vested in local agencies, subject to giving 
"due consideration to accomplishing" and "consistent 
with" federal objectives, 42 U.S.O. :§~1401, 1437, HUD 
possesses "ultimate supervision and authority in carry­
ing out the objectives of the Housing Act" and "ultimate 
responsibility for policy . . . to achieve uniformity in 
fulfilling the objectives of the Act ... " Housing Au­
thority of C~ty of Oma,haJ v. U nite~d States Housing Au­
tho"t"ity, 468 F.2d 1, 7 (G.A. 8, 1972).u 

* The four forms of federal housing programs in­
volved here are all established by the United States Hous­
ing Act of 1937, as amended, 42 U.S.G. ·§1401 et seq., and 
are familiarly known as the "conventional," "turnkey," 
"leased housing" and "housing assistance" programs, re­
~pectively. 42 u.s.a. ~~1409 et seq., 1421b, 1437f. All 
mvolve the use of federal funds to· provide "subsidized'' 
housing for persons of low income, the precise form of 
the subsidy varying from program to program. In very 
general terms, conventional housing is typically con­
structed and owned by a public, state-created housing 
agency, turnkey housing is privately constructed but 
owned by a public agency and leased housing is pri­
vately :owned and leased by a public agency, while under 
th~ housing assistance program housing may be either 
pnv.ately or publicly owned and is leased by a beneficiary 
family whose rent is partially paid with public funds. 
T~e initial remedial orders against CHA and HUD ap­
pl~ed to the first three programs, the only ones then in 
existence. After the housing assistance program was 
established by the Housing and Community Development 
Act of 1974, a further remedial order was entered by the 
district court on May 8, 1975, relating to that program. 
(ApiJ. 221.) 

** Opposing certiorari in Omaha, the Government said 
t~at the court of appeals "correctly determined that Sec­
tion 1401 does not restrict HUD's 'responsibility and 
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Consistent with its "ultimate responsibility," HUD's 
role in the administration and financing of federal hous­
ing programs is pervasive. In its 1971 opinion the court 
of appeals said: 

"[T]here can be no question that the role played by 
HUD in the construction of the public housing sys­
tem in Chicago was significant. The great amount of 
funds for such construction came from HUD .... 
The [HUD] Secretary's trial brief acknowledged that 
'in practical operati·on of the low-rent housing pro­
gram, the existence of the program is entirely de·­
pendent upon continuing, year to year, Federal finan­
cial assistance.' ... Moreover, within the structure 
of the housing programs as funded, HUD retained 
a large amount of discretion to approve o·r reject 
both site selection and tenant assignment procedures 
of the local housing authority. HUD's 'Annual Con­
tributions Contract' contained detailed provisions 
concerning program operations and was accompanied 
by eight pages of regulations on the subject of site 
selection alone." Gautreaux v. Romney, suvpra, 448 
F.2d at 739. 

u (Continued) 
concomitant authority to protect and further the purposes 
and objectives of the Act ... '" (Brief for the Fede:ral 
Respondents in Opposition to Certiorari, No. 72-793, p.9.) 
HUD's Eighth Circuit brief said it was "clear that HUD 
possesses authority to regulate matters involving bro~d 
national policy." (HUD's Brief in the Eighth Circmt, 
Nos. 72-1102 and 72-1185, p.21.) It also said that the 
legislative history of the so-called "local autonomY:" 
amendment to Section 1401 (which provides that ma.u­
mum responsibility in the administr~tion of the lpw rent 
housing program should b~ vest~d m local pu!Jh? hous­
ing agencies, with due consideratiOn to accomphshm~ the 
objectives of the law) demonstrated that CongressiOnal 
concern "centered around budget control, audits, rents 
and eligibility requirements," and that even in these 
areas "far less than full control was given to the local 
housing authorities." (Id. 19, 2'5.) 
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This quotation does not fully reflect the scope and 
depth of the federal financial and administrative role. 
Originally the subsidized housing program was exclu­
sively federal. * When the law was amended to provide 
for local participation it still called for the full capital 
costs of the program to be borne by the fede·ral govern­
ment, and this remains true today. 42 U.S.C. ~·~1410, 
1437c. In recent years the federal government has in addi­
tion paid a portion of operating expenses. 42 u.s.a. 
~·~1410(a), 1437g. The pervasive nature of the federal 
administrative role is illustrated not only by the Annual 
Contributions Contract referred to by the court of appeals 
(Part One of HUD's contract with CHA is 22 single­
spaced typewritten pages, plus numerous amendments, 
and Part Two is a 56 page printed booklet containing 97 
secti·ons, each on a distinct subject), but by voluminous 
regulations which HUD issues from time to time, of which 
the eight pages on site selection noted by the court of 
appeals are only a part, and by additional requirements 
which according to HUD "are the minimum considered 
consistent with fulfilling Federal responsibilities." Thorpe 
v. Howsing A.'utho1·ity of Dtt.rham, 393 U.S. 268, 275 
(1969). (The OHA contract is Record Item 20 in Appeal 
No. 71-1073, part of the Record here.) 

Recognizing this pervasive federal role Illinois law, 
which otherwise vests in the Illinois Department of Local 
Government Affairs supervisory powers over local hous­
ing agencies, exempts from such powers a housing project 

~ 48 Stat. 195. For a brief history see Lawrence M. 
Friedman, Governmen1t awd. Slum Housing (Rand MeN ally 
1968), pp. 99•-104. A lengthier account appears in Charles 
Abram~, The Leg•al B_asis for Reorg,awizing Metropolitan 
f1-reas tn a Free Some,ty, 106 Proceedings of the Amer­
Ican Philosophical Society 177 (1962). 
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financed in whole or in part by the federal government 
"so long as such project is supervised or controlled by 
the federal government ... " lli.Rev.Stat. ch. 67¥2, ~13. 

HUD's role was further enlarged by a 1974 amendment 
to the United States Housing Act of 1937. Whereas prior 
to the amendment federally subsidized housing under 
the Act was provided only through the joint action of 
HUD and local housing agencies, the amendment con­
ferred additional powers upon HUD to provide· such 
housing without the participation of local agencies. HUD 
may now contract directly with private developers for 
the construction and substantial rehabilitation of housing, 
42 U.S.C. §1437f(b) (2), and with private landlords for 
the leasing of existing housing units (not newly con­
structed or substantially rehabilitated) to eligible families 
where a local housing agency does not exist or for any 
reason does not carry on this "existing housing" pro­
gram, 42 U.S.C. §1437f(b) (1).«• The Conference Com­
mittee Report says that unde-r the 1974 amendments 
"primary responsibility" for program administration is 
placed in the Secretary of HUD (Compilation of the 
Housing and Community Development Act of 19'7 4, Sub­
committee on Housing of the House Committee ·on Bank­
ing and Currency, 93rd Oong. 2d Sess., p.312), and HUD 
has indicated that its major emphasis in providing subsi­
dized housing in the future will be to utilize the arrange­
ments authorized by the 1974 amendments. (Hearings, 
Subcommittee of the Committee on Appropriations, 
House of Representatives, 94th Cong. 1st Sess., Part 5, 
April 14, 1975, pp. 119-20.) 

* HUD's "existing housing" regulation provides that 
if no local housing agency is organized or "able and 
willing" to implement the relevant provisions of the stat­
ute for a particular area, HUD may do so itself. 24 CFR 
§1275.104(b). 
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In exere1smg these extensive housing powers HUD is 
governed by national housing objectives found in a num­
ber of statutes which are to be read in pari materia with 
each other. Shannon v. United States De.partmernt of 
Housing and Urban Developm.ent, 436 F.2d 809, 817 (C.A. 
3, 1970). The most general policy declarations are: "[T]he 
realization as soon as feasible of the goal of a decent 
home and a suitable living environment for every Amer­
ican family . . .," in pursuit of which objectives all 
agencies having housing powers "shall exercise their 
powers, functions, and duties under this or any other law, 
oonsistently with the national housing policy declared by 
this Act ... ", 42 U.S.C. ~1441; and, "[T']o provide, with­
in constitutional limitations, for fair housing throughout 
the United States," 42 U.S.C. ·§3601. It is of course a 
particular national objective to remedy the housing short­
age for families of low income, 42 U.S.C. ·§§1401, 1437, 
that is, families "who cannot afford to pay enough to 
cause private enterprise in their locality or metropolitan 
area to build an adequate supply of decent, safe, and 
sanitary dwellings for their use." 42 U.S.C. §§1402(2), 
1437a(2). 

The specific national housing objectives that are of 
special relevance in this case are : to prevent discrimina­
tion in federal housing programs, 42 U.S. C. §2000d; to 
administer federal housing programs in a manner affirma­
tively to further fair housing, 42 U.S.C. ·§3608(d) (5); 
to reduce the concentration of persons of lower income 
in centr:U cities, 42 U.S.C. ~5301(a) (1); and to foster 
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the spatial de-concentration of housing opportunities for 
persons of lower income. 42 U.S.C. ~5301(c) (6).* 

Since the racial discrimination in this case had con­
sisted of confining blacks to established black neighbor­
hoods and preventing them from entering white neigh­
borhoods via subsidized housing by placing such housing 
almost exclusively in black areas, the essential elements 
of the remedial order entered in 1969 against CHA (while 
proceedings against HUD remained stayed on the district 
court's own motion) were: ( 1) to require that future 
subsidized housing be located predominantly in white 
neighborhoods of Chicago; and (2) to require that a 
proportion of such future housing (50%) be made avail­
able to the plaintiff class. 304 F.Supp. 736. The order 
also provided that at CHA's option up to one-third of 
the future housing (following the initial 700 dwelling 
units) might be located in the suburban portion of Cook 
County outside Chicago. 304 F.Supp. at 739. (Except for 
a small portion of O'Hare Airport which is in DuPage 

*In Tmfficoote v. Metropolitan Life Insurramce Co., 409 
U.S. 205, 211 (1972), this Court quoted one of the Senate 
sponsors of 42 U.S. C. §2000d as follows: 

"[T']he reach of the proposed law was to replace 
the ghettos 'by truly integrated and balanced livino­
patterns.''·' o 

The Second Annual Report on National Housing Goals 
of the President says: 

'7t is impe~ative to reverse the trend toward a so­
ciety that Is .becomi~g geographically divided not 
only on a ramal basis but on economic and social 
bases as well. There must be an end to the concen­
tration of the poor in land-short central cities and 
their ~n.acc~ssibility to the growth of employme~t op­
porumhes m suburban areas." House Document No. 
91-292, 91st Cong. 2d Sess., U.S. Govt. Printing 
Office, April 2, 1970, pp. 20-21. 
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County, Chicago is bounded by Cook County on the 
North, West and South and by Lake Michigan on th~ 
East.) Pursuant to such authorization CHA later con­
tracted with the Housing Authority of Cook County for 
"housing in areas outside the municipal boundaries of 
the City -of Chicago ... to house low income families 
who are residents of Chicago and who are certified by 
ORA to be eligible for housing." CRA Quarterly Report 
No. 5, Attachment No. 14, p.1, Record Doc. 274. The 
contract was submitted to and approved by HUD. ld. , 

Attachment No. 11. 

Follo·wing entry of the 1969 remedial order against 
ORA plaintiffs resumed the theretofore stayed p1·oceed­
ings against HUD. They immediately sought relief with 
respect to that portion of fede-ral housing subsidy funds 
allocated by RUD for :use within the Chicago metropolitan 
area. HUD urged dismi-ss-al of the action against it for 
the reas·on, among others, that the volunta:ry remedial 
steps it was then taking in the metropolitan area would 
supposedly achieve the needed remedy.* It s·aid that 
since the entry of th e remedial order against CRA it 
had focused on three objectives: improving the en­
vironment for Chicago public housing residents, providing 
additional fede·rally subsidized housing in Chicago, and 

* Plaintiffs' motion for summary judgment against 
HUD sought relief relating to "that portion of HUD's 
resources which the Secretary in. his discretion determines 
to allocate to the Chicago housing market area." (Pet. 
App. l5a.) For a discussion of the term "housing market 
area," see Part I of the Argument, im.f'Y"a. HUD's argu­
ment was captioned, "The Plaintiff's' Objectives will be 
More Readily Achieved by the Voluntary Efforts of the 
Defendant (HUD) than by the Coercion of a Judicial 
Decree." HUD Memorandum in Opposition. to Plaintiffs' 
~fotion for Summary Judgment, p. 22, Record Item 52 
In Appeal No. 71-1073, part of the Reeord in this case. 
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providing additional federally subsidized housing in the 
Chicago suburban area. (Affidavit of Don Morrow, June 
8, 1970, p. 1, Record Item 52, Appeal No. 71-1073, App. 
44.) Respecting the third obj·ective HUD advised the 
district court as follows : 

"Pursuit of the third objective of building in the 
suburbs has called for a multiplicity of actions. One 
level of our activity has been to he1p identify sites 
for low rent housing .. 
The development of the criteria was do·ne in coopera­
tion with the CHA and the ·Cook County Housing 
Authority ... 
The Northeastern Illinois Planning Commission has 
agreed to undertake an identification of the locatiollls 
within the Chicago metropolitan area where low and 
moderate income housing should be built . .. using the 
criteria . . . " (I d. 2-3, A pp. 46-4 7.) 

Finding the "putative limits of its powers ... effectively 
circumscribed" (Pet. App. 16a), the district court granted 
HUD's motion to dismiss the complaint for jurisdictional 
reasons and for failure to state a claim for relief. (!d. 
7 a-8a, 13a.) The court of appeals then reversed this judg­
ment in favor of HUD and remanded for a determination 
of appropriate relief, saying that, while extremely im­
portant, the question of relief was not before· it. ( 448 
F.2d at 734.) Specifically, the court declined to express 
a view as to whether the requested relief involving the 
Chicago metropolitan area was "either necessary or ap­
propriate." (ld. 736.) 

On remand the district court called upon the parties 
to submit proposed comprehensive remedial plans, in­
cluding "alternatives which are not confined in their scope 
to the geographic boundary of the City of Chicago." 
(Order of December 23, 1H71, App. 50.) In the ensuing 
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proceedings each of the parties stated that only metropoli­
tan relief would be effective. Congressional testimony 
of then HUD Secretary George Romney, submitted to the 
district court by HUD, read: 

"[T']he impact of the concentration of the poor and 
minorities in the central city extends beyond the city 
boundaries to include the surrounding community. The 
City and the suburbs together make up what I call 
the 'real city.' To solve problems of the 'real city' 
only metropolitan wide solt~tions will do." (Statement 
of George Romney, Appendix A, pp. 15-16, to HUD 
Memorandum, Reco·rd Doc. 283, emphasis supplied.) 

In addition HUD join:ed the respondents in specifically 
representing to the drstrict judge that a metropolitan 
remedy was "desirable" and a concept it "endo11se[d]," 
and that it would be willing to participate in the develop­
ment of such a remedy if state and local governments 
would "take the lead." (Trallls.cript of Proceedings, Feb. 
22, 1972, pp. 4-7, App. 62-64) * CHA likewise took the 
position that only a metropolitan remedy would be effec­
tive: 

"CHA fully agrees that public housing must be metro­
politan in nature, and not confined to the City o.f 
Chicago. It has so .stated on numerous occasions 
before this court. It has offered testimony that 
a dispersal program for public housing will not work 
wnless it is ope'rated on a metropolitan basis." ( CHA 
Memo·randum, p. 27, Record Doc. 167, emphasis sup­
plied.) 

* HUD later said it was "by no means clear" that a 
metropolitan remedy was nece·~sary, but it then sub­
s~quently reaffirmed "the desirability of a metropolitan 
Wide plan," expl.a,ining that its previous statement was 
only intended to raise "various legal objections to the 
particular plan plaintiffs have proposed " (HUD 
Memorandum, pp. 7-10, Reco·rd Doc. 310.) 
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In response to the dLstrict court's request for remedial 
proposals plaintiffs submitted a suggested form of 
metropolitan judgment oroer. (Plaintiffs' Proposed Judg­
.ment Order, September 25, 1972.) While declinin:g to sub­
mit a comprehensive remedial plan HUD advised the dis­
tri-ct court that its "best thinking'' was represented by an 
agreement it had entered into with CHA and the City of 
Chicago calling for a variety of actions to be taken by 
the three sign:atory parties. (Response of George W. Rom­
ney, April 26, 1972, pp. 2-3.) Among other metropolitan 
achons the agreement called for the development by CHA 
in cooperation with the Cook County Housing Authority 
of approximately 500 dwelling units outside the boundaries 
of Chicago, and fo·r CHA to lease approximately 600 
additional dwelli·ng .units throughout the metropolitan area. 
(Plaintiffs' Exhibit No. 18, pp. 7-8, to Hearing of Novem­
ber 27-29, 1972. App. 15'2-53.) Nonetheless, HUD proposed 
a judgment order which essentially directed it to cooperate 
with CI-IA in implementing remedial orde:r;s previously 
entered, and involved no metropolitan relief other than 
"cooperation" as to the optional Cook County portion of 
the 1969 order against CHA. (Appendix A to, Response 
of George vV. Romney, April 26, 1972.) 

In the evidentiary hearing held thereafter on the relief 
to be granted against HUD, plaintiffs further showed 
the need for metropolitan. re.lief while CHA off.ered no 
evidence at all an!d HUD's evidence was confined to the 
asserted lack of federal housing subsidy funds then avail­
able. (rrranscript of Proceedings, November 27-29, 1972, 
pp. 367', 330-48. See 503 F .. 2d at 934. •) 'Summarizing the· 

'!!' rrhe lack of subsidy funds was r emedied by the 
passage of the Housing and Comm1mity Development Act 
of 1974. P.ll'blic Law 93-383; 88 Stat. 633, et seq. I-IUD 
estimates that up to 400,000 dwelling units will be federally 
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foregoing and other statements of the parties and evi­
dence on the subject, the oouurt of appeals later said: 

"[T]~e pa~ties are in agreement that the metropolitan 
area IS a smgle relevant locality for low rent housing 
purpos_es and that a city-only remedy will not work 
. . . All of the parties, the Government officia1s the 
documentary evidence, the sole expert and the de~ided 
?ases a~ree. that a suburban or metropolitan area plan 
IS the s2ne q.ua non of an e·ffective remedy." Gautre.OI/.tX 
v. CHA and J.ames T. Uy'YIIY/.., 503' F.Zd 930 9·37 938-39 
('CA 7, 1974). ' ' 

Notwithstanding this unanimity of the parties as to 
the need for metropolitan relief, the district court 
ultimately declined to consider any further such relief. 
~nste~d it entered HUD's proposed, largely non-metropo­
litan Judgment order. (363 F.Supp. 690, 691.) On appeal 
the district court's ruling against conside·ring additional 
metropoli ta:n relief was reversed and the case was again 
remanded "for additional evidence and for further con­
sideration of the issue of metropolitan area relief in light 
of this opinion and that of the Supreme Court in Milliken 
v. Bradley." (503 1! ..... 2d 930, 940.) This is the decision now 
here for consideration on HUD's petition for ce·rtiorari. 
CHA has not sought re·view. 

• (Continued) 

subsidi~ed during the fiscal year beginning July 1 1975 
8:PPI"OXImately 300,000 of which will be new or s~bstan~ 
tial~y rehabilitated. (HUp News, Remarks Prepared for 
Dehvery by Carla A. Hills, Se-cretary of HUD July 2 
1975.) ' ' 
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SUMMARY OF ARGUMENT 

Unlike Milliken v. Bradley, in which no federal program 
or agency was involved anrl which dealt with the pro­
posed consolidation of loc:al school districts, this case 
involves a subsidized housing program: (1) which is 
established by federal, not local, law; ( 2) which is finan­
cially supported by federal, not local, funding; (3) which 
is pervasively (though not exclusively) fede·ral in ad­
ministration; ( 4) in which, separately and independently 
of the established liability of local officials., the federal 
administering agency has been adjudicated lia:ble for its 
own acts of racia;l discrimination in its conduct of the 
housing program; and ( 5) in which the proposed remedial 
action could be limited to the federal agency and, even if 
e·xtended to local agencies, would not involve the con­
solidation of any local governmental units. 

In that context we first accept arguendo the Govern­
ment's view that regardless of practical and other equitable 
considerations Milliken precludes inter-school district r e­
lief in every case that does not involve inter-school district 
segregative acts or effects, and we show that for each of 
two indepe!ndent reasons metropolitan relief against HUD 
is not inconsistent with Milliken. rrhe first of the two 
reasons ]s, that in all four of the housing programs in­
volved here HUD defines and employs a "housing market 
area" geographic unit as the relevant geographic area 
withrn: which to address the problem of the concentration 
of minority housing opportunities presented by this case. 
Relief against HUD which encompaS'sed the housing 
market area would therefore not be "inter-district" under 
M ill,iken and would not be broader than necessary~by 
HUD's own determination-to remedy the effeets of 
HUD's racial discrimination in this case. (Part I of the 
Argument.) 
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The second and separate reason is that there i·s evi­
dence in this case of racial discrimination by HUD in the 
suburban portions of the housing market area as well as 
evidenice (in the form of acknowledgments by HUD) that 
the effects of the type of dis-crimination pract~sed in 
this case spread across city-suburban lines. Thus, even 
if relief against HUD which encompassed the portion of 
the housing market area outside of Chicago were to be 
viewed-improperly, we· think-rus "inter-district" relief, 
Millike·n's requirements for such relief (under the Guvern­
ment's interpretation of that case) would be satis.fied here. 
(Part II of the Argument.) 

Finally (in Part III of the Argument), we explain why 
we do not believe the Government's reading of M-illiken is 
correct. We then go on to show, under what we view as a 
proper interpretation, that apart from the reasons already 
discusrsed Milliken does not foreclose metropolitan relief 
against HUD fo·r three reasons: (1) l!"Jquitahle factors 
similar to those that were decisive agarnt me.tropolitan 
relief in Milliken---a deeply rooted tradition of local con­
trol, serious problems atteding large scale transportation 
of students, an array of other problems attending the· con­
solidation of loeal s-chool systems, and the likelihood that 
a complete restructuring of local school district laws 
would be entailed-are wholly absent here, as are the coer­
cive and "racial balance'' aspe.cts of the relief proposed 
there·; (2) The pmctical considerations said by the Govern­
ment to militate against metropolitan relief in this case­
local control over land use, the federal statutory scheme, 
costs and burdens supposedly to be entailed, and problems 
attending the allocation of remedial housing-in fact 
present no ohstac.les to such relief against HUD; and 
(3) Metropolitan relief againsrt HUD would be practical, 
judicially manageable and consistent with Congressional 
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policy, and is necessitated by traditional equitable prin­
ciples. 

(The Government's brief deal's extensively-indeed, 
almost exclusively-with the separate question of metro­
politan relief against loea! housing agencies. We therefore 
also show in Part III that fm these same reasons ex­
tending metropolitan relief to such agencies is not .fore­
closed by Milliken. However, since CHA has not sought 
review and the pleadings respecting other housing agen­
cies have not yet joined issue, we do not believe that the 
separate question of extending metropolitan relief to local 
housing agencies is now properly before the Court.) 
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ARGUMENT 

I. Housing Market Area Relief Against HUD is Neither 
"Inter-District" under Milliken nor Broader than Neces­
sary to Remedy the Effects of BUD's Violation in this 
Case. 

The Government cOTI,tends that metropolitan relief in 
this ca·se would breach the equitable principle that the 
nature and extent of a violation dete·rmine the scope 
of the remedy for its effects. Among the reasons why 
that contention is incorrect is the Government's err·oneous 
assumption that metropolitan relief against HUD in this 
case would be "inter-district" relief under Millike~t v. 
Bradley. In fact, HUD has determined that a single 
"housing market area" is the propeT geographic area 
within which to address the problem of minority concentra­
tion presented here-and, indeed, is the proper area to use 
in responding to the adjudication against it in this very 
case. As we ·show in this Part I, relief agai'nst HUD that 
encompasses the area H1JD thus itself de·fines and employs 
as the· relevant geographic area is neither "inter-district" 
nor broader than necessary, by HUD's own determination, 
to remedy the effects of HUD'·s violation in this case. 

In its administration of fede·ral housing programs 
HUD employs a geogr·aphic unit, the "housing market 
area," which is the area within which residents of a 
population center look for, or are in the "market" for, 
housing. In all four of the housing programs involved 
here HUD emplo)llS the housing market area as the relevant 
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geographic area within which to addres·s the problem of 
minority concent~ation.'"' 

HUD defines the housing market area a.s "the geo­
graphi<! entity within which ·nonfarm dwelling units are in 
mutual competition." (Department of Housing and Ur­
ban Development, Federal Housing Administmtion, Tech­
niques of Housing Ma.rket Analysis, January 19'70, p. 10.) 
Since housing market area hoiU'nklaries "normally en­
compass tho·se geographical area,s in which there is an 
identifiable relationship between pla,ce of work (non-farm) 
and place of residence'' (Department of Hou•sing and Ur­
ban Developmen:t, Urba;n Housing Market Analysis, 1966, 
p. 5), a housing market area usually extends beyond city 
limits. Generally, as in the case of Chicago, it is identical 
with the Standard Metropolitan Statistical Area.*'"' 

'"' HUD employ•s the market area for other purposes as 
well, e.g., to define the geographic are•a within which 
developers of subsidized housing must affirmatively mar­
ket their housing to minority groups, 24 CFR ~200.610, and 
to determine the need fm low-income housing, 24- GFR 
~200.710 (pp. 233-34). 

. *"' '~T~e housing market area usually extends beyond the 
mty lmuts, regardless of the. magnitude of the market un­
der consideration. . . F·or practical purposes, the Standard 
Metropolitan Statistical Area may be delineated as the 
housing market area in those cases where an SMSA has 
been established." (Department of Housing and Urban 
Development, Federal Housing Administration, T ech­
niques of Housing Market Analys'is, January 1970, pp. 
12-13.) 

Standard Metropolitan Statistical Areas "are prepared 
by of Office· of Management and Budget to determine 
areas o.f economic and social integration, principally on 
the basis of the commuting patterns of residents." United 
States v. Con-nectictt-t National Bank, 418 U.S. 656, 670 
(1974). 

-21-

In 1972 HUD promulgated regulations, called "Project 
Selection Criteria," which established mandatory criteria 
to be· used by HUD in evaluating and processing hoursing 
propos1als under the· United States Housing Act of 1937. • 
The criteria "represented the first major effort by the 
Feder•al Government to conside·r systematically the .social 
and environmental impart of subsidized housing on the 
nation's communities." (Department of Housing and Ur­
ban DevelopmeTIIt, Implementa.tion of HUD Project Selec­
tion Criteria for Subsidized Housing: An EvalJuation, 
December 1972, Foreword.) They "grew out of a general 
disenchantment with policies which largely ignored such 
considerations; but more 1S.pe'Cifically, they were developed 
in re·sponse to the mandate of the 1968 Civil Rights 

•• (Continued) 

"'l1he Chicago, Illinois, Housing Market Area is defined 
as being coterminous with the six-county Chicago .Standard 
Metropolitan Statistical Area (SMSA) which as currently 
defined1 consi!St~ of C~ok~ DuPage, Ka'ne, Lake, McHenry, 
and Will Counties, Illm01s." (Department of Housing and 
Urban Development, An.al-1/sis of the Chicag·o, Illinois Starn.­
dard Metropol~tan Stat~st~cal Area Housmg Market June 
1'966, p. 1.) ' 

·~ ?4 CFR ·~200.700, et seq. As published in the Federal 
Register the criteria are in evidence as Plaintiffs' I!Jxhihit 
No. ~6; to th~ hearing of November 27-29, 1972. -with 
certm;n exceptions for proposals invo·lving small numbers 
of umts the. Project Selection Criteria applied initially to 
the conventwn.al, turnkey and leased housing progi~a.ms, 
as well as to several other housing programs established 
under laws other than the United States HousinO' Act of 
1937. 24 CFR ~~00.710 .(p. 233). They also appear to 
apply to the housmg assistance program created in 1974. 
See 24 C~~ ~~12!3 .. 103(j) (2), 1275.103(i), 1277.103(j) 
(2). In ad~Itlon a sum~ar reqmrement respecting minority 
concentra~wn appe.ars m a separ.ate regulation governing 
~ew housmg provided under this program as discussed 
m the text below. 



-22-

Act amJd several court decisions reqmrmg the Depart­
ment of Housing and Urban Development to asse1ss the 
impact of its decisions on areas of minority concentra­
tion, as well as the availability of housip.g opportunities 
in non-segregated areas for minority citizens." (Ib id.) 
Among the decisions referred to is the court of appeals 
decision in GaJUtreaux v. Romney, supra, 448 F.2d 731. 
(Id. 13-15.) • 

~rhe purpose of the criteria is to eliminate "unacceptable" 
proposals for subsidized housing and to assign priorities 
in f unding "to assure that the best proposals are funded 
first." 37 Fed. Heg. 208 (1972). HUD thus uses the Project 
Selection Criteria as a means of determining which 
housing proposals to fund (and in what order) and 
which to reject. A proposal must receive a rating of 
"superior" or "adequate" on each criterion to be funded 

* Further explaining the background of t:he criteria 
H UD quote·s then Secretary Romney as fo llows : 

"[I] f there is one lesson we have learned in our 
national experience with F ederally .assisted housing, 
it is that the concentration of large numbers of in­
stitutional-style units in areas of minority racial 
concentration produces .undesirable results. It fo sters 
the social isolation of the poor aud minority gToups. 
In many instances, it also deprives the poor and 
membe·r s of mi'Thority groups from living within a 
rea:sonahle distance of jobs. When such concentra­
tions have occurred in central cities, they have con­
tributed to the physical and social deterioration of the 
city, and have hastened the exodus from the citie of 
the more stable elements of society. 

"Accordingly, it seems obvious that if the nation's 
h011Sing go~a~s are to be met without further exacerha­
tion of tl1e problems resulting from past po.Jicies, 
the F ederally subsidized housing of the future must 
be designed and located differently than has been the 
case in the last thirty year s." (ld. 7.) 
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at all; a proposal that receives a rating of "poor" under 
any criterion will automatically be rejected. (Ibid.) 

One of the criteria, entitled Minority Housing Oppor­
tunities, deals directly with the i:ssue of minority con­
centration. ~· ~rhe stated objectives of th.at criterion are 
"To provide minority families with opportunities for 
housing in a wide range of locations," and "To ope'Ill up 
nonsegregated housing opportunities that will contribute 
to decreasing the effects of past housing discrimination." 
(I d. 206.) Compliance with the Minority Housing Op­
portunities criterion is specifically measured in terms 
of the housing market area. For example, a "superior" 
rating is earned if a proposed project "will be located ... 
[s]o that, within the housing market area, it will provide 
opportunities for minorities for housing outside existing 
areas of minority concentration and outside areas which 
are already substantially racially mixed ... " (Ibid.) An 
"adequate" r ating will be given a project located in 
an area of minority concentration but which is necessary 
to meet housing needs which "cannot otherwise feasibly 
be met in tha t housing market area." (Ibid.) 

In adopting the Project Selection Criteria HUD specifi­
cally rejected suggestions that housing market areas be 

. *Although as ultimately promulgated the Project Selec­
tion Criteria also dealt with matters other than racial 
conc~ntration a:n:d the effects of past discrimination, ac­
cordmg to H UD the origins of the criteria may be traced 
~? the racial con~entration issue and their development was 
m lar~e. pa~t" mtended to reflect the requirement of the 
~968 C1V1l Rights Act that HUD administer its progrmns 
ln. a manner affirmatively to further the fair holl sina­
policies of ~eitle VIII o.f that Act. (Impletnentat·ion of 
HUD P1·oject Sele.ction Crite1·ia for Subsidized I-1 ousing: 
An Evahtation, supra, pp. 8-9.) 
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defined to coincide with the boundaries of local political 
jurisdictions : 

"It was suggested that the term 'housing market 
area,' used several times in the criteria, should be 
defined to .coincide with boundaries of Local political 
jurisdictions. It was also suggested that certain parts 
of housing market areas should be allotted housing 
funds irrespective of ratings on the criteria. The 
Department has declined to adopt these suggestions 
because housing market areas often are independent 
of arbitrary political bowndaries and allotments to 
certain parts of those areas could result in tJhe Depart­
ment's approving projects which would be less than 
the best that c.o.uld be created for the people of each 
housing market area."( Id. 203, emphasis supplied.) 

Additioual regulations governing new housing under 
the housing assistance program e·stablished in 197 4 con­
tain location criteria similar to the Minority Housing Op­
portunities criterion of the Project Selection Criteria. 
They provide that sites for newly constructed hoUJsing 
shall not be located in areas of minority concentration 
unless sufficient comparable housing opportunities for 
minority families exist outside such areas or there are 
overriding housing needs "which cannot otherwise feas1bly 
be met in that housing market area." 24 CFR §1273.103(j) 
(3). 

HUD has also adopted the housing market area ap­
proach in interpreting the statutory authority fm the 
leased housing program. The statute requires that leased 
housing be "calculated to meet the total housing needs of 
the community in which they [dwelling units] are located." 
42 U.S.C. §1421h(a) (3). In approving CHA's contract with 
the Cook County H·ousing Authority HUD concluded that 
in using the term ''community" Congress intended to re-
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fer not to a local political unit but to the housing market 

area: 

"[W] e have concluded that Section 23 [42 U .S.C. 
§1421b] units in a given 'locality' ~y be used .to 
meet housing needs beyond the pohtlcal. boundanes 
of the locality . . . [W]hat Congress mtended by 
the term 'community', as used in: Section 23(a) (3) 
[42 U.S.C. §1421b(a) (2) ], w:as not a politi?al s~b­
division, as s:uch, but the housmg market area m whiCh 
the housing to be leased is located." (Attachment 
No. 11, p. 1, to CHA Report No. 5, Rec. Doc. 
274.)* 

In short, HUD has determined that the housing market 
~rea is the pvoper geographic area fo·r addressing the 
issue of deconcentrating minority housing opportunities 
to carry out Congressionally established fair housing 
policy. Indeed, the Project Selection Criteria reflect a 
determination by HUD that the market area is the p~oper 
area for use in responding to the adjudication against 
it in this very case. It is appropriate, therefore, that a 
remedial order against HUD encompass the area HUD 
itself de·fines and employs a:s relevan:t to the issue of 
"open[ing,] up nonsegregated housing ·opportunities t~at 
will contribute to decreasing the effects of past housmg 
discrimination." Respecting HUD's powers the Chicago 

. "d' t . t " HoUJsing Market Area 1s the relevant 1s nc · 

This, we submit, should be dispositive of this case. 
Nothing in Milliken v. B ·radley eompels an equity court 
to igno•re these facts and restrict its remedy as it applie·s 

* HUD has also interpreted state statutes. rel~ting to 
local housing agencies as reflecting a deter~matwn . that 
"the city and its surrom~ding area c?,mpns~ ~· s,m~l_e 
'locality' for low-rent housmg purposes. (Plamhffs l:.Jx­
hibit 13, p. 304.) 
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to HUD's funding and admini,s.trative powers to a limited 
portion of the housing market area. In Milliken the 
Court did ·not deal with a geographic area, administratively 
determined by the defendant agency to be the appropriate 
area for relevant program purposes, that extended across 
local political boundary lines. Neither did the Court 
there confront a situation in which a defendant federal 
agency already possesses and exercises authority to ad­
minister federal programs to achieve ·Congressionally 
mandated national housing objectives on such an ·areawide 
geographic basis. In this case, therefore, a decree respect­
ing HUD's powers that encompassed the housing market 
area would not involve "inter-district" relief unde·r Mil­
liken.* 

. • Keyes v. School Distr~ct No. 1, 413 .U.S. 189 (19'73), 
Is a closer analogue to t?is case than Mtllikcn. In K eyes 
the Court held that rehef throughout a school distrid 
~as ~roper upon a showing of deliberate racial discrimina­
tw~ m a substantial portion of the district and un:ex­
plan~ed segregated conditions in other portions. rrhese 
reqmrements are met here as to the Chicago H'Ousing 
Mark;-t 4-re~-:-the first by the tmcontested adj.udication of 
HU~ s habihty, the second by plaintiffs' Exhibit No. 11 
showmg segregat~d oondit!ons in suburban portions of the 
market area. Although li. eyes left for determinati10n on 
~emand wh.ethe~ the school district could be divided into 
separate, Identifiable . and unrelated units," 413 U . .S. at 

203-04, .he!e th~ housmg. market area is defined as the 
are~. WI~fm whi0h ~:l~ellmg. units are in "mutual com­
petitwn ... ~y de,fimtwn, therefore, the market area is 
not so divl!sible. 
d T~e Government contends that Exhibit 11 does not show 

e JUre. suburban discrimination by HUD (a matter dis­
cussed m P~r~ II .below), but no contention can be made 
that the exhibit fmls to show segregated conditions. That 
there were no allegations in the complaint respeoting 
sub~rban area:s d~es ~ot of course preclude a court of 
eqmty from ~ons1de~ng the suburban evidence as it 
bears on. effectlv~ rehef. See Louisiana v. Un~ted Sta.tes, 
SU,Pra, discussed m the text infra. 
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Virtually the only comment in the Government's brief 
on the housing market area as the relevant "district" 
for relief against HUD is the contention that a proposed 
remedy ·cannot be "proper" as to HUD if it is "improper" 
as to local housing authorities, that if metropolitan relief 
would be "inter-district" a;s to such authorities it must 
be "inter-district" as to HUD ·as. well. (Br. 15-16, n.14.)• 
The Government's argument IS unpersuasive on two 

grounds. 

First, it rests on the erroneous. assertions that "local 
housing autho·rities ... are neoessary participants in the 
provision of adequate housing" and that "HUD implements 
its plans through lo0al housing agencies.'' (Br. 16, n.14.) 
vVe have pointed out in the Statement above, and the 
Government has. previously acknowledged (Reply Mem. 
2, n.1), that HUD is now empowered to contract directly 
with private developers for newly constructed and sub­
stantially rehabilitated subsidized housing to the exclu­
sion of any local hm~~sing authority participation, and 
that it m.ay itself administer the existing housing program 
wherever it determines that a public housing agency is 
for any reason unable or unwilling to implement that 
program. Thus, even if Milliken barred metropolitan re­
lief a;s to lo0al ho:using agencies, sueh relief would not 
on that account be either barred or futile respecting HUD's 
independent po·wers-and independent remedial obliga­
tion-to provide housing by djrect contract with private 
developers and landlords without the participati;on of 
local housing agencies, powers whi0h HUD exercises un­
der its own existing regulations on a market area basis 
with respect to the matter of minority concentration. 

~,The Government's separate contention that metropoli­
tan relief confined to it would be impractical is discusseq 
in Part III infra, · 
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Second, even as to the older housing programs under 
which subsidized housing is provided by the joint action 
of I-IUD and local ho:using agencies, nothing prevents the 
operation of a remedy which would deal with the man­
ner in which I-IUD exercises its funding and administra­
tive powers regardless of whether the remedy extends 
directly to the local recipient of the federal funds. It is 
commonplace in federally funded programs that require­
ments ari,sing out of federal law, frequently anti-dis­
crimination law, apply directly and independently to the 
federal furnding agency. See, e.g., NAACP, Western 
Region v. Bren;nan, 360 F.Supp.1006, 1019 (D.D.C. 1973). 
("If ... [the Federal] Defendants have an obligation to 
fulfill under the Fifth Amendment and other statutes 
and regulations. . . . [h].olding Defendants to that ob­
ligation doe:S not prejudice the States or require their 
presence before the Court ... ") 

The only other Govemment argument that relates, 
even indirectly, to HUD's use of the housing market area 
is the Gove-rnment's assertiom· that metropolitan relief 
would breach the principle of tailoring a remedy to the 
nature and extent of the violation. (Br. 13.) In this con­
nection the Government points out that the complairnt in 
this case 0harged I-IUD with discrimination only in 
Chicago, not in suburban areas (Br. 13), asserts that 
from its inception this litigation has focused exclusively 
uporn' discrimination ·within Chicago (Br. 20), and quotes 
statementS' of the district judge to similar effect. (Br. 
10, 22.) 

We show in Part II, in relation to our separate argu­
ment that this case includes evidence of de jure •subur­
ban discriminat~on by I-IUD, that under Federal Rule 15(b) 
and decided cases the complaint here is to be treated 
as if it has been amended to raise the issue of suburban 
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. ·m1'nation by HUD, and that contrary to the state-
discfl · h · 

t Of the Government and the district JUdge t e Issue 
men s 1 
of metropolitan relief against HUD has been a centra 

d thoroughly litigated issue from the moment proceed­
~ against HUD resumed in 1969 following entry of the 
1ngs . 
remedial order agamst CHA. 

However, quite aside from the evidence discussed in 

P t II the "tailo·ring" principle would not be breached 
ar ' UD. th' b hoU'sing market area relief against H m IS case. 

~though HUD's Chicago discrimination of cours~ oc­
curred within Chicago, it a1so occurred within the Chicago 
Housing Market Area. In programmatic terms (as w~ll 
as in "real world"' terms of commuting patterns, econ?~nc 
and social inter-relationships, and market competitiOn 
among dwelling units) we have it from HUD it:Self that 
the market area is the relevant area with respect to the 
problem of dealing with diserimination of the sort ~~at 
occurred here~denial of minority housing opporturuties 
outside areas of minority concentration. A market area 
remedy in this case would theref.ore be a remedy t~il~red 
to the vi1olation that occurred in this case. (The· pnnc1ple, 
after all, s.peaks of the "nature and extent," not the 

"place," o.f the violation.) 

Moreover, it is the office of equity to remedy the effects 
of violations whatever the precise nature of the conduct 
that caused the e·ffects.. (A large s·cale violatiolll' might 
have narrow effects·; a limited violation might produce 
broad ·consequences.) This is nowhere better illustrated 
than by this Court's decision in Lo,uisiana v. United Stat~s, 
supra. There the "nature" ·of the violation was t~e dis­
criminatory use of a. particular voting test while the 
effects of the violation were to disenfranchise a large 
class of pe-rsons. A second and different V'Oting test 
was "never challenged in the complaint or any other 
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pleading," and there was no finding of discrimination 
respecting it. (380 U.S. at 154.,) Yet to remedy the 
effeets of a violation relating solely to, the use of the 
first test, this Court upheld an injunction against the use 
·of the second. (Ld. 154-55.) It did so not because it ig­
nored the principle that the remedy must be tailored to 
the violation but because it properly treated that principle 
as referring to the consequences caused by the violation 
and the action necessary to remedy them effedively. So 
it is here. If the effeets of HUD's violation are such­
as the court of appeals has found and HUD virtually 
aclmowledges-that they can be effectively remedied 101nly 
if HUD is directed to utilize its powers in the housing 
market area to that end, then Louisiana shows that equity 
may r equire HUD to do so. The least plaintiffls should be 
entitled to from HUD is that HUD should employ its 
funding and administrative powers to try to provide 
them with an effective remedy for the wrongs that have 
been done them within the area HUD itself says is the 
relevant area to be used in "decreasing the effects of past 
housing discrimination." 37 Fed. Reg. 203. 

HUD is thus (1) an independently liable party, (2) 
exercising powers independent of local housing agencies, 
and ( 3) po·ssessing jurisdiction and exercising funding 
and administrative powers over a metropolitan housing 
market area it has itself detennined to be the proper 
geographic area respecting the very deconcentration issue 
presented by this case. Relief as to HUD's powers extend­
ing to that area is therefore neither "inter-district" un­
ller MiU·iken nor broader than the area the defendant has 
itself determined to be the appropriate area. for dealing 
with the r e1nedial issue presented by this case ." 

" In a school desegregation case \vher e school buildings 
are already located in both white and black neigborhoods, 
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II. Housing Market Area Relief Against HUD is also 
Proper under Milliken because ·There is Evidence Here 
Both of Discrimination by HUD in Suburban Areas 
and of the Impact of HUD's Discrimination Across 
City-Suburban Lines. 

This case also differs from Milliken in another and 
separate respect that should be controlling. In Milliken 
there was "no evidence hinting" of anything but unitary 
systems in the suburban areas (418 U.S. at 748-49), and 
"no evidence of any inter-district violation or effect ... " 
(418 U.S. at 745.) In this case "there is evidence of sub­
urban discrimination" (503 F.Zd at 937), as well as evi­
dence that the effects of HUD's discrimination, both with­
in and without the central city, spread beyond the local 
political jurisdiction within which it occured.• 

• (Continued) 

desegregation is possible by such means as adjustment 
of boundary lines, pairing of schools, transportation ar­
rangements, and the like. In a housing desegregation case 
where the discrimination has consisted of placing housing 
exclusively, or nearly so, in black neighborhoods, no anal­
ogous desegregation tools are available. The only way to 
remedy the discriminatory effects of the past is to require 
that future subsidized housing be so located as to afford 
the choice of white as well as black neighborhoods that 
had previously been denied. Appendix A to this brief 
lists several possible fonns of metropolitan relief, some 
limited to HUD and some extending to local housing agen­
cies. The extension of metropolitan r elief to local housing 
agencies is discussed in Part III below. 

*The Government says it is. arguable whether Milliken 
requires both an inter-school district violation and an 
inter-school district effect, or only one or the other, be­
fore inter-school district relief may be granted. (Br. 
19.) As discussed in Part I above, this is not an "inter­
district" case at all as regards relief against HUD, .and 
the question posed by the Government need not be faced 
for that reason. But even if the case were to be so re-
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Over the last twenty years a total of thirteen federally 
subsidized housing projects have been developed by HUD 
and local housing authorities under the United States 
Housing Act of 19•37 within the suburban portion of the 
Chicago Urbanized Area.* Of the dozen projects for 

• (Continued) 

garded-improperly, we think-the discussion in this Part 
II shows that both factors are present here. 

*An "urbanized area" consists of a central city and 
"snrrounding closely settled territory" as defined by the 
Censns Bureau (Bureau of the Census, 1970 Census of 
Population, Gene1ral Popu~ation Characteristics, Illinois, 
PC (1)~Bl'5 Ill. (October 1971), Appendix A, pp. 3-4), and 
therefore enco!fipa.sses the most den:s·ely populated portion 
of the housing market area surrounding a central city, 
essentially excluding rural and non-contiguous portions. 
The Government says that because respondents suggested 
a form of metropolitan relief covering the Chicago Urban­
ized Area there is confusion over the geographic scope of 
metropolitan relief. (Br. 35, n.29.) For the reasons given 
in Part I above the housing market area is the appropriate 
geographic area to be considered in formulating a reme­
dial decree. 'That does not mean or require that the dis­
trict court •mmst include the entirety of the housing mar­
ket area in the final form of remedial decree. For example, 
subject to the necessity that the remedial area be large 
enough to afford effective relief (which, as the uncontra­
dicted evidence shows, in this case requires· the inclusion 
of areas outside of Chicago), HUD's established criteria 
might well lead the district court to exclude rural areas 
that may lack adequate services and facilities. 

In this connection the strident amicus curiae brief of 
the City of Joliet reads as if HUD's project selection cri­
teria and housing assistance program regulations would 
not govern HUD's exercise of its powers and screen ~ut 
inappropriate locations for subsidized housing. And qUite 
apart from HUD's own evaluation processes·, the Jol~et 
Housing Anthority-which is of course to be sharply dis­
tinquished from the City of Joliet-would have full p_ro­
cedural an~1 substantive rights to participate in the shapmg 
of a remedial decree. See the discussion in Part III. 
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which the record contains location data ten are in (or, in 
one case in which census tract boundaries were changed, 
adjacent to) overwhelmingly black census tracts, while the 
other two are so close to such tracts that one is within 
and the other just outside the black residential type of area 
defined as the "limited" housing area by the district court. 
The result is that occupancy of all but one of the dozen 
projects is virtually all black. (Plaintiffs' Exhibit 11.)• 

The full extent of this suburban discriminatory pattern 
is revealed only by comparing the project locations shown 
on Exhibit 11 with racial residential patterns in the 
entire Chicago Urbanized Area. Appendix B to this brief, 
a map of the urbanized area., depicts its "limited" housing 
areas and the locations within the urbanized area of the 
federally subsidized housing projeds shown on plaintiffs' 
Exhibit 11. It is obvious that the overwhelmingly white 
sUJburban portion of the Chicago U rihanized Area u con-

*The limited housing area is defined as that part of 
Cook County within census tra.cts having 30% of more non­
white population or within one mile of such tracts. (304 
F. Supp. at. 737.) 1The record contains no location data as 
to the thirteenth project, a leased housing program of 95 
apartments in Evanston, or respecting projects in the 
metropolitan area outside the urbanized area. However, 
the greater part of Evanston is within the limited housing 
area. Bureau of the Census, 1970 Cernsus of Population 
and llo•nsing, CernS1.lS Tra.cts, Chicago , Ill. Standard Mertr.o­
pol.itan Statistical Area, Part 1, PHC(1)-43, P-68, P -69 
and Inset A. 

**According to the 1970 oensus the population of the 
Chicago Urbanized Area (exclusive of Chicago and In­
di•ana) is almost 96'% white and less than 4% black. Of a 
total populs,tion of 2,818,199, the white population was 
2,700,562, the black population l 01,935, and the population 
of ot11er racQs ] 5,702. Bureau of the Census, 1970 
Cens11,s of Pop~tla.tion, General Populatio'n Charact.eristics, 
Illinois, PC( l) -B15 Ill. (October 1971), p. 105. 
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tains several small black residential areas, and that with 
near-perfect accura.cy over a per·iod of more than two 
decades (the only possible exception being 95 leased apart­
ments in Evanston whose locations are not disclosed in 
the record) a.ll federally subsidized housing projects with­
in the urbanized area have been placed in or at the edge of 
the black residential areas. Paraphrasing what the trial 
judge said in the first instance respecting CHA's liability 
( 296 F. Supp. at 913), in the face of these figures HUD 's 
failure to present a substantial or even speculative indica­
tion that impermissible racial criteria were not used in 
locating these projects supports the determination of the 
court of appeals that HUD's discriminatory conduct ex­
tended to the suburban portion of the housing market 
area. Jones v. GeMgia, 389 U.S. 24 (1967) (finding of 
de jure discrimination based entirely on jury selection 
statistics and absence of explanation); Ilernan.dez v. 
T exas., 347 U.S. 475 (1954) (same) . Even apart from such 
cases as J ones and Ile.rn.andez, under K eyes v. S chool Dis­
trict No. 1, surpra, 413 U.S. at 208-09', the adjudication of 
HUD's de jttre discrimination in the Chicago portion of 
the housing market area creates a presumption, here an­
rebutted, that the segregated suburban pattern is not ad­
ventitious. 

While contending that the facts do not support a find­
ing of discrimination by HUD in the suburban areas, 
HUD argues that even if they could be viewed as "proba­
tive" (Br. 24) the allegations of the complaint and st~te­
ments of the district judge ·show that from its incept~on 
this litigation has focused exclusively upon discriminatwn 
within Chicago, a focus the court of appeals is said to have 
improperly shifted to the metropolitan area. (Br. 20, 25.) 

In fact plaintiffs' Exhibit 11 was offered to show th~t 
the racial segregation pattern o.f subsidized housing lll 

the city was duplicated in the suburban area (Transcript 
of Proceedings, November 27-28, 1972, pp. 7'6•, 210), and 
Exhibit 11 together with other evidence to be discussed 
below (Id., pp. 130-131, 134, 141-49) was offered to show 
"that HUD has helped to create this pattern of the black 
city and the white suburb" (Id., p. 77), and "had helped to 
produce the segregated situation not only within the 
cities and within the suburbs, but city against suburb 
that constitute a part of the problem of relief in the 
case." (Tel., p. 139.) Though HUD objected to the offer 
of Exhibit 11, following the admission of the exhibit 
HUD did not adduce evidence to the contrary but chose 
to limit its ca se to the paucity of housing subsidy funds 
then said to be available. (Id., Nov. 29, 1972, pp. 330-48.) 
Thus, under Federal Rule 15 (b), the complaint is to be 
treated as if it had been amended to raise the is,sue of 
discrimination by HUD in the suburbs. P~Urofied Down 
Products Corp. v. Trav d ers Fire Insttrarnce Company, 278 
F. 2d 439, 444 (CA 2, 1960); Decker v. Korth, 219 F. 2d 
732, 739 ( CA 10, 1955·). 

Moreover, the question of metropolitan relief against 
HUD has been in the case against HUD from the time 
that case became active, and HUD itself has offered evi­
dence and the district court has called for remedial pro­
posals on that subject. Apart from the prayer of the 
complaint for "other and further" relief, plaintiffs' orig­
inal motion for summary judgment against HUD sought 
housing market area relief. (Pet. App. 15a.) ,HUD re­
sponded with a lengthy affiidavit and documentary evi­
dence describing its activities in the housing market area 
outside Chicago. (Affidavit of Don Morrow, Record Item 
52, Appeal No. 71-1073.) * Upon remand (following re-

* HUD did not conten(l that the question of such relief was 
outside the issues in the case; to the contrary, it argued 
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versal of its dismissal of the complaint against HUD) the 
district court itself requested the submission of remedial 
proposals "not confined in their scope to the geographic 
boundary of the ·City of Chicago." (App. 50.) There­
after HUD joined respondents in representing to the 
district judge that metropolitan relief was desirable, that 
HUD would be willing to participate in the development 
of a metropolitan remedy responsive to the Court',s re­
quest if state and local governments "took the lead," and 
that HUD "endorse[ d] the concept" of metropolitan ap­
proaches to the housing problem. ('Transcript of Pro­
ceedings, February 22, 1972, pp. 4-7, App. 62-64.) Although 
its own remedial proposal did not include metropolitan 
relief (other than cooperation respecting the optional Cook 
County part of the 1969' order against CHA), the docu­
ment HUD called its "best thinking" did include signif­
icant metropolitan-wide housing activities to be under­
taken both by CHA and itself. (Plaintiffs' Exhibit 18, e.g., 
pp. 5, 7, 8, 10, to Hearing of November 27 -29', 1972, 
App. 15,2-54.) 

Thus, as the court of appeals recognized, it is not cor­
rect to say that the lWgation has focused exclusively upon 
discrimination within Chicago, or that the question of 
metropolitan relief goes beyond the issues in the case; 
the contrary statements of the Government and the 
district judge overlook the portions of the record just 
referred to which show not only that "the possibility of 
metropolitan relief has been under consideration for a long 

• (Continued) 

that such relief was unnecessary because of the volun~ary 
remedial steps it was already taking in the metropol~tan 
area. (HUD Memorandum in Opposition to Plaintiff,s' 
Motion for Summary Judgment, p. 22, Record Item 52, 
Appeal No. 71-1073.) 
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time in this case," 503 F. 2d at 937, but that HUD has 
actively participated in that consideration, offered evi­
dence respecting it and joined in a specific representa­
tion to the district judge concerning its desirability. 

In addition it is established that courts apply the law 
in effect at the time of the rendering of judgment, not 
the filing of the complaint, Thorpe v. H ottsi1ng A uth1ority 
of Durham, S!W[)ra, 393 U.S. at 281-83, and that equity 
will similarly deal with the conditions that exist at the 
time of the entry of a decree. Gr.een v. Sch:ool Board of 
New Kent Co,unty, 391 U.S. 430 (1968). HUD's basic 
obligations when the complaint was filed in 1'966 under 
the Fifth Amendment and the essentially prohibitory 1964 
Civil Rights Act were reinforced and elaborated by the 
passage of the 19·68 Civil Rights Act to include a•ffirmative 
administration of all of HUD's housing programs to 
achieve fair housing objectives. Shannon v. Department of 
Ho!Using amd Urba1n Development·, supra, 436 F. 2d at 820.• 
Subsequently, as evidenced by the Project Selection Cri­
teria and the housing assistance program regulations, 
HUD recognized that its 1968 Act obligations included 
dealing with the problem of minority concentration on a 
housing market area basis. That is the situation that 
obtained when the issue of the proper scope of relief 
against HUD was finally presented to the district court 
on remand. No authority requires that plaintiffs be denied 
the benefits of a remedial approach based upon HUD's 

. • "This affirmative action provision [ o.f the 19'68 Civil 
Rights _.A:ct] !einforced the provisions of Title VI of the 
1964 Civil Rights Act prohibiting discriminatory actions 
by the Federal Government." (Housing in, the Seven1ties, 
Report of t~e Department of Housing and Urban Develop­
ment, Heaqpgs before the Subcommittee on Housing of 
the Committee on Banking and Currency, 93rd Cong. 1st 
Sess., Part 3, p. 2017.) 



-38-

extant affirmative duties because their complaint, filed 
earlier, had not anticipated the later passage o£ a new 
law and HUD's promulgation of regulations under it. 

In addition to the evidence of HUD's suburban dis­
crimination the record shows that segregated housing pat­
terns within the central city and the surrounding sub­
urban community are intimately related, historically 
(Transcript of Proceedings, November 28, 19'72, pp. 156-
60), as well as currently (ld., November 27, 1972, pp. 92-
93), and that the impact or effect of housing segregation 
in either place spreads throughout the market area. The 
Government describes the court of appeals' conclusion re­
specting the extra-city impact of segregation within the 
city as "conjecture." (Br. 26.)• Yet the record contains 
HUD's express admission of that fact: 

"[rr'}he impact of the ·concentration of the poor ~d 
minorities in the central city extends beyond the Clty 
bonndaries to include the surrounding community." 
(Statement of George Romney, Appendix A, pp. 15-
16, to HUD's Memorandum, Record Doc. 283.) 

That impact is of course quite understanda:ble given the 
fact that within the housing market area dwelling units 
are in competition with one another, or, as HUD has else­
where put it, that "the· city and its surrounding area 

* HUD now conjectures that segregation in the central city 
might not induce "white flight" but rather have the eff~ct 
of stemming it. (Br. 27-28.) This is inconsistent with 1ts 
own stated position, nQt advanced for litigation purposes: 
"When such concentrations [of large numbers of fede~·~lly 
subsidized housing units] have occurred in central Cltles, 
they have contributed to the physical and social deteriora­
tion of the city, and have hastened the ex·odus from. t~e 
cities of the more stable elements of society." ( Testi­
mony of George Romney, quoted in lmP_1l~men.tation. of 
HUD Project Selection Criteria for St£bs~dtzed [{a?),SHtq: 
An E "U abuation., sttpra., p. 7.) 
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comprise a single 'locality' for low-rent housing pur­
poses." (Plaintiffs' Exhibit 13, pp. 304.) 

Moreover, since federally subsidized housing was loca.ted 
almost exclusively in black areas in the Chicago Housing 
Market Area, both within the central city and without it, 
all who wished to live in federally subsidized housing in 
the Chicago metropolitan area had no choice other than to 
live in such black neighborhoods. The· confinement of 
federally subsidized housing projects in the suburbs to 
black residential areas thus ;shut off opportunities that 
would otherwise have existed within the market area for 
persons in the central city to exercise housing choice. 
Under even the most stringent r eading of Milliken the 
evidence in this case thus shows "inter-district" effects 
from HUD's discrimination-suburban effects from the 
discrimination in the city and city effects from the dis­
crimination outside it.* 

• City of Black J ack v. United St.ates, No. 74-129'3, cert 
denied-- U.S. --, 43 U.S.L.\i\T. 3671 (19'75), involved 
a suburban housing project in Black Jack, Missouri in­
tended to provide housing opportunities for families re­
;siding in the ghetto areas of the City of St. Louis. (Brief 
for the United States in Opposition, p. 2.) The Government 
instituted the action alleging, among other things, that the 
effect of a Black Jack zoning ordinance had been to deny 
housing within Black Jack to low-and middle-income black 
residents "of the St. Louis metropolitan area," (Id. p. 3), 
and stipulated that "segregated housing in 'the St. Louis 
metr·opolitan area was 'in large measure the r esult of 
deliberate mcial discrimination in the housing market by 
the real estate industry and by agencies of the fedJeral, 
S·tate, and local governments ... '." ( (M. p. 5, emphasis 
supplied.) 

The anthor of the following passage was HUD's General 
Counsel at the time of writing. 

"A large port~on .of the center city populace are 
members of mmonty groups while the suburbs re­
main predominantly white. Ev•ery additional low-
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There is a suggestion in Mr. Justice Stewart's opm10n 
in Milliken that re;sidential patterns may be caused by 
"unknown and perhapiS unknowable factors . . ." ( 418 
U.S. at 756.) HUD, however, acknowledges that at least 
one known factor is the significant contribution of the 
Federal Government to the creation of segregated hous­
ing patterns. In Congressional hearings in 1970 the follow­
ing colloquy took place between then HUD Secretary 
George Romney and Senator Walter Mondale: 

"Secretary Romney: ... I would now like to turn 
to . . . 'the question of whether or not the Federal 
Government-through past or present policies-has 
contributed to the creation of segregated housing pat­
terns.' 'Tihe ans.wer, o[ course, is. 'Yes.' ... 

Senator Mondale: It is correct that although most 
h~using was developed without Federal assistance, the 
Federal leadership role, to which you make r eference, 
during this period was one which legitimized racial 
covenants and lily white ,suburbs? 

Secretary Romney: There isn't any question about 
that ... 

Senator Mondale: . . . [W] e had an official policy 
encouraging Americans to live separately. 

Secretary Romney: That is right. 
Senator Mondale: So I agree with you that while 

the sole villain was not the Federal Government, some­
times we forget or choose to ignore the degree to 
which the Federal Government was implicated not too 
long ago. 

• (Continued) 

income project HUD approves for financial assis­
tance in central cities inevitably reinforces segre­
gated housing patterns.. Conversely, proje·cts out­
side central cities potentially break down segre­
gation. Projects in both ;sections are needed to pro­
vide decent housing for the poor." (HUD's Project 
8electiovn Criteria-A Cure for ((Impermissible 
Color Blindtness"? David 0. Maxwell, 48 Notre 
Dame Lawyer 92 (1972).) 
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Secretary Romney: That is ri.ght . . . [T]he domi­
nant majority supported or condoned social and in­
stitutional separation of the races. This attitude be­
came fixed in public law and public policy ... and 
thus it was adopted as a matter of course by the 
Federal Government when it entered the hoUJsing field 
in the 1930's. It continued after World War II. . . . 
FHA's policies [FHA is a constituent division of 
HUD] have changed, of course .... But changes in 
FHA policies have thus far had little practical effect 
on the pattern of residential segregation which has 
come to characterize our great metropolitan areas. 
... " (Hearings before the Senate Select Committee 
on Equal Education Opportunity, 91st Cong. 2d Sess., 
1970, pp. 2754-56.) 

The United States Commission on Civil Rights has ex­
pressed the view that HUD's contribution to toda~'s 

segregated housing patterns has been determinative. 
"The segregated housing patterns that exist today 
are due in large part to racially discriminatory FHA 
policies in effect during the post World War II hous­
ing boom. FHA and VA together have financed more 
than $117 billion-worth of new housing since World 
War II. Less than two percent of it has been available 
to non-white families, and much of that ·on a strictly 
segregated basis." Report of the United States Com­
mission on Civil Rights, A Time to Listen . . . A 
Tv1ne to A.ct, G.P.O., \Vashington, D.C. (1'96-7) p. 
126.* ' 

* The Report of a Presidential Commission states, "It 
may fairly be charged that in line with the prevailing 
general attitude, Federal funds weTe so used for several 
de~ades [following World War II] that their effe.cts were 
to mtensify racial and economic stratification of America's 
urban areas." (Burildin·g the America;n City Report of 
the ~ational Commission on Urban Probl~ms, G.P.O., 
Washmgton, D.C., House Document No. 91-34, p.12.) 

Although, as Secretary Romney pointed out, even in 
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But whatever tl1e degree of Federal Government culpa­
bility for the racially segregated residential patterns 
within communities and as between cities and suburbs 
gen1erally, the degree of that culpability with respect to 
the fede1"ally su:bsid'ize(] portion of th.e housing m.arket 
that is at issue in this case cannot be doubted. As to 
federally subsidized housing there is no question, par­
ticularly when its actions are viewed in "historical con­
text," United Farmworkers v. City of Delray B each, 493 
F.2d 799, 810 (GA 5, 1974), that HUD has discriminated 
throughout the Chicago Housing Market Area, that its 
discrimination is significantly responsible for the segre­
gated conditions that today exist in federally subsidized 
housing throughout the market area, and that the dis­
crimination in any part of the area affects those who arc 

• (Continued) 

the peak years of federal housing activities two out of 
three homes built in the United States were financed with­
out federal involvement (Senate Select Committee Hear­
ings, sup1"a, p.2754), the private lending institutions that 
financed the "non-federal" homes were supervised by 
federal agencies that had themselves adopted discrimina­
tory policies. See Hearing Before_ the United States 
Commission on Civil Rights, June 14-17, 1971, Federal 
Policy and Equal Housing Opportunity, by Martin E. 
Sloane, G.P.O., Washington, D.C., pp. 735, 738-39. FHA 
discriminatory policies were also said to have a strong 
influence on the housing industry. "FHA vvas looked to 
for leadership by members of the private housing and 
home finance industry, and many of its policies we.re 
adopted by that industry ... Its policy on housing dis­
crimination and segregation also was a strong influence 
on industry. One observer characterized this policy as 
'separate for whites and nothing for blacks.'" (Id. at 
734-35.) Like testimony was offered in this case. (Tran­
script of Proceedings, November 2'8, 1972, pp. 121-87, 
esp. 146.) 
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eligible for such housing who live anywhere within the 
area.* 

Thus, even if housing market area relief against HUD 
were to be viewed-improperly, we think-as "inter-dis­
trict" in the sense in which that term is used in Milliken., 
the evidence in this case of suburban discrimination by 
HUD, and of the impact of HUD's city and suburban 
discrimination across city-suburban lines, would justify 
housing market area relief against HUD. 

III. Because Milliken Dealt with Questions of Equitable 
Remedies, not Substantive Constitutional Law, and 
Equitable Factors Decisive Against Metropolitan 
Relief in That Case are Absent Here, Milliken Does 
Not Foreclose Housing Market Area Relief Against 
HUD Apart from the Reasons given in I and II. 
In Addition, Housing Market Area Relief Against 
HUD in This Case is Practical, Judicially Manage­
able, Consistent with Congressional Policy and N eces­
sitated by Traditional Equitable Considerations. 

Accepting for purposes of argument the Government's 
view that Milliken stands as an impassable obstacle to 
inter-school district remedies in every case that does 
not involve inter-school district segregative acts or 
effects, we have shown in Parts I and II that for two 
separate reasons housing market area relief against HUD 
is not inconsistent with such an interpretation of Mi~­
like:n. However, we do not believe that the Government's 
view of Milliken is correct. We tl1ink Milliken. is prop­
erly to be understood as growing out of equitable factors, 

"' As one observer put it, 
"The wall of white hostility forced Negroes into 
ghettos. Negro public housing followed them into the 
ghettos. There it ha.s es!sentially remained.r' Law­
rence M. Friedman, Government and Sllu;m H oitsing, 
(Rand McNally 1968), p.123. 
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particularly relating to judicial manageability, present in 
that case. Upon such a reading of the Milliken opinion 
we show in this Part III that, the circumstances here 
being markedly different, housing market area relief 
against HUD is appropriate and not foreclosed by Mil­
liken apart from the reasons already given in Parts I 
and II. 

Milliken dealt with questions of equitable remedies, not 
substantive constitutional law. As Mr. Justice Stewart 
stated: 

"[T]he Court does not deal with questions of sub­
stantive constitutional law. The basic i.rssue now be­
fore the Court concerns, rather, the appropriate exer­
cise of federal equity jurisdiction." 418 U.S. at 753. 

The general statements quoted by the Government as 
constituting the "holding" of Milliken are therefore to be 
understood in relation to the facts, particularly the equit­
able considerations, presented by that case.* 

* "It is a maxim not to be disregarded, that general 
expressions, in every ·opinion, are to be taken in 
connection with the case in which those expressions 
are used. If they go beyond the case, they may be 
respected, but ought not to control the judgment 
in .a subsequent suit when the very point is pre­
sented for decision. The reason ·of this maxim is 
obvious. The question actually before the court is 
investigated ·with care and considered in its full 
extent . Other principles whieh may serve to illus­
trate it, are considered in their relation to the case 
decided, but their possible bearing ·on all other cas~s 
is seldom completely investigated." ColheniS v. Vtr­
ginia, 19 U.S. 264, 399-400 (1821) . (Opinion of Mr. 
Chief Justice Marshall.) . . 

"In equity, as nowhere else, courts eschew ng1d 
absolutes and look to the practical realities and ne~es­
sities inescapably involved in reconciling competmg 
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Milliken addressed a proposal to set aside the bound­
aries of substantially autonomous local school districts. 
A significant sentence in the opinion written by Mr. 
Chief Justice Burger begins, "Before the boundaries of 
separate and autonomous school districts may be set 
aside ... " (418 U.S. at 744.) Four equitable considera­
tions of practicality and judicial manageability growing 
out of that ·circumstance loomed large in the Court's 
opinion: (1) the "deeply rooted'' tradition of local control 
over schools; (2) the "logistical and other serious prob­
lems attending large-scale transportation of students"; 
(3) the "array of other problems in financing and operat­
ing this new [consolidated] school system"; and ( 4) the 
likelihood that the contemplated inter-school district 
remedy would require a "complete restructuring of the 
laws of Michigan relating to school districts" .and could 
"disrupt and alter the structure of public education in 
Michigan." ( 418 U.S. at 741-43.) The fear was expressed 
that these considerations would inevitably lead to the 
district court becoming "first, a de facto. 'legislative 
authority' to resolve these complex questions, and then 
the 'school superintendent' for the entire area." ( 418 U.S. 
at 743-44.) It is hardly likely that these factors would 
have been so emphasized if the Court had intended to 
announce a rule which, regardless of their presence or 
absence, would foreclose inter-school district remedies m 
every situation in which inter-s-chool district acts or 
effects were lacking. 

In this case the circumstances are entirely different 
and any similar concern about the remedial role of the 

• (Continued) 

interests, notwithstanding those interests have con­
stitutional roots." Lem:on v. K urtzmarn, 411 U.S. 192, 
201 ( 1973). (Opinion of Mr. Chief Justice Burger.) 



district court under a housing market area order :tgainst 
HUD is wholly unjustified. The point may be illustr:ttetl 
by reference to the ·existing remedial orders relating to 
Chicago. Those mdeTs essentially direct HUD t'O permit 
federal funds to be used for new subsidized housing in 
the City only if (a) the housing meets locational cri­
teria, that is, is predominantly located in white neigh­
borhoods, and (b) a specified proportion of it is made 
available to the plaintiff class. (304 F.Supp. 736·; 363 
F.Supp. 690.) Though little remedial housing has yet 
been provided, HUD has attributed the delay to "normal 
bureaucratio procedures," not to any impractic.;ality of 
the orders. ( 384 F.Supp. at 38.) * 

Moreover, remedial efforts thus far do not include 
HUD's exercise of its direct powers under the 1974 Act. 
HUD has only just begun to take steps to provide re­
medial housing under that Act, the order covering the 
new provisions not having been entered until May, 1975. 
(App. 2~21.) Significantly, HUD did not object on prac­
ticality or other grounds to the entry of that order, which 
contains location and availability criteria similar to those 
in the previous remedial orders covering the older pro­
grams. 

Yet one option available to the district judge on remand 
is to frame a housing market area remedial order di­
rected to HUD on the same principle as the extant city 
orders. Just as the two criteria of location outside areas 
of black concentration and availability to the plaintiff 
class have been "added" to HUD's other criteria as 
conditions for the use ·of federal housing funds in Chi-

* However, it is clear that the reasons for the delay 
also include the lack of sufficient suitable land remaining 
in the general public housing or predominantly white 
areas of the Gity. See the discussion in the text, in{'ra. 
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cago, so they ·could be added as conditions for the use 
of federal housing subsidy funds in the suburban portion · 
of the housing market area. (See Appendix A to this 
brief.) So framed, such an order would present no 
greater or different problems of practicality or judicial 
manageability than the city orders. Federal housing pro­
grams operate identically in the suburbs as in the city; 
in both places HUD receives proposals fr om housing 
developers, public and private, which it then evaluates 
on the basis of its various criteria. Nor would such an 
order set aside the boundaries of autonomous local 
agencies-indeed, no boundaries at ·all would be set aside. 
Obviously, too, no traditions of local control would be 
interfered with, no transportation of pers·ons would be 
ordered or required and no consolidation of local gov­
ernmental units or restructuring of local laWis would 
be entailed. In short, fa;ctors such as tho·se which led 
to the concern in Milliken. that the district court would 
become the "school superintendent" for the entire area 
would be wholly absent. 

Two additional major differences between housing ma.r ­
ket area relief against HUD in this case and the con­
solidation of local school districts proposed in Milliken 
merit emphasis. The first has to do with the element of 
coer'Cion or compulsion. In Milliken it was clear that no t 
only the Detroit School Board and the Sta.te of Michigan 
hut large numbers of innocent suburban school districts 
as well were to be subject to the proposed order. A major 
impact of any remedial order would thus fall on innocent 
governmental bodies.* Further, the orde-r against the 

"" Milliken dealt not simply with a remedy that was 
"~rea:wide" in geographical terms but with a "multi­
d~~trwt, areawide remedy" ( 418 U.S. at 721, emphasis sup­
phed), which mandated the involvement in the remedial 
plan of tlhe "included school ·districts" (Ibid). 
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innocent districts would have been coermve m that the 
distrids would have been required to abandon existing 
administrative and financial arrangements and enter into 
new ones. Finally, the impact of such an order would 
have fallen coercively upon individuals: suburban school 
children would have been assigned to particular schools 
as a result of the court decree. 

Here, by contrast, notwithstanding the Government'~ 

inaccurate assertion that "coerced consolidation" or par­
ticipation of innocent local governments would necessarily 
be involved in any form of metropolitan relief (Br. 36), 
a housing market wide remedial order confined to HUD 
would run only against a "guilty" party. No innocent 
governmental entities or private persons would be sub­
ject to it. Innocent suburban housing authorities would 
not be ordered, or asked, to do anything. Innocent resi­
dents of suburban localities would not be ordered to move 
to the central city or elsewhere; they too would not be 
ordered, or asked, to do anything. (Nor would plaintiffti 
and the members of the class they represent be coerced 
in any way. Rather, they would be given the o·pportunity 
to choose to live in suburban housing if they so desired, 
an opportunity they would be free to accept or reject.) 
Thus, the element of coercion and impact upon innocent 
governmental bodies and persons necessarily involved in 
the proposed metropolitan order in Millike'n, would be 
wholly lacking in a housing market area order against 
HUD. 

The second additional major difference between hous­
ing market area relief against HUD in this case and 
the proposed r·emedial order in Milliken has to do with 
"racial balance." It seemed clear to this Court in Milliken 
that the lower courts there had held the view "that total 
desegregation of Detroit would not produce the racial 
balance which they perceived as desirable" ( 418 U.S. at 

-49-

740), and that the metropolitan area had been selected 
as the geographic remedial area ·only fO'r that reason. 
(Id. at 739-40.) Mr. Chief Justice Burger's opinion said 
that the lower courts had assumed that Detroit schools 
could not be truly desegregated unless the racial compo­
sition of the student body "of each school" substan­
tially reflected the racial composition of the population 
of the metropolitan area as a whole, and the opinion 
quoted the district court's view that desegregation re­
quired that "no school, grade or classroom" be substan­
tially disproportionate to overall pupil racial composi­
tion. (Ibid.) 

In this case no such view has been expressed or em­
ployed ooncerning racial balance or-the analogy here to 
the racial composition of student bodies-the racial com­
position ·of housing projects. The remedy called for here, 
the provision of remedial housing, is most nearly analo­
gous to the building of new schools. This Court has held 
t~at it is an appropriate element of a school desegrega­
tion decree to see to it that future school buildings are 
so located that they do not perpetuate segregation. Swarvn 
v. Cha;rlotte-Mecklenbu.rg Boarrd of Education, 402 U.S. 
1~ 20-21 (19_71). Here, where the focus of a plan to pro­
VIde remedial housing is likely to be upon just such 
future location criteria, the Court is not presented with 
a situation at all comparable to one involving a decree 
that seeks to provide a particular mcial mix in all 
schools, grades or classrooms. 

In addition, nothing like busing or the pairing of 
schools-te·C!hniques that mandate an inv•oluntary rear­
rangement of existing pupil travel patterns-is involved. 
As already noted, remedial housing will be occupied by 
those, and o.nly those, who voluntarily apply for it. The 
racial mix that will result from such exercise•s of in-
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dividual ·cho·ice is n:ot known in advance. Neither is it 
prescribed in any way. Most importantly, the housing 
market area has been selected as the proper remedial 
area not becall!se using it will produce a racial balance 
deemed desirable by anyone but because, being the "mar­
ket" area, using it will provide as effectively as possible 
the housing choice (i.e., to live in either white or black 
neighborhoods rather than to be officially confined to the 
latter alone) the denial of which constituted the constitu­
tional and statutory violation which mus.t be remedied 
in this case.* 

·~ Thus the Gover:nment's assertion ( Br. 25) that the 
eourt of appeals in this case shifted the focus to· metro­
politan relief to produce a racial balance it perceived as 
desirable is wholly unjustified (even apart from the 
fact, noted in Part II above, that with respect to HUD 
the focus had been on metropolitan relief from the filing of 
plaintiffs' motion for summary judgment in 1969 and 
that there was therefore no "shift " ). 

In thi·s connection the Government says that the Con­
stitution requires "racially neutral operation .of eaeh 
politically separate system." (Br. 25). This formula~ion 
is perhaps unobj e·ctionable once the effects of a constl~u­
tional or statutory violation have been effectively remedted 
(see Swann v. Boa.rd of E.du.ca.tion, 402 U.S. 1, 31-32 
( 1971) ) , and, further, if it is understood to apply to the 
federal government, in this case HUD, as well as to state 
and local governments, and not to be inclusive of statutory 
obligations .such as the ",affirmative administration" man­
date delivered to HUD by the 1968 Civil Rights Act, 42 
U.S.C. ~3608 (d) (5,). However, as stated by the Govern­
ment, the formulation omits entirely any reference to t?e 
remedial duty "so far as posrsible [to] ~li!ninate the ~Is­
criminatory effect s of the past," Lo~tzsuvna v. Umted 
States, su,pr·a, 380 U.S. at 154, a duty quite distinct from 
the separate obligatio;n· the Government's statement do.es 
recognize to "bar like discrimination in tl~e· fut1~re." lb2~. 
It is of com~se the former duty to whiCh this case IS 
now addre·ssed. 
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Nonetheless, in Section C .of its brief (pp. 28-40) the 
Government advances four "practical considerations" said 
to militate against metropolitan relief ~n this case. They 
relate to local control over land use, the statutory ·s,cheme 
for federally subsidized housing, costs and burdens that 
allegedly flow from such housing, and the allocation o.f 
·remedial housing among different groups of eligible per­
sons. In the balance of this Part III we show that these 
arguments are without substance and that housing market 
area r elief against HUD is practical, judicially manage­
able, consistent with Congressional policy and necessitated 
by traditional equitruble principles. 

Local Control Over Land Use. The first of the sup­
po·sed practical difficulties which a housing market area 
order would encoUJnter is an asserted conflict with the 
tradition of local control over land usage (of which, 
however, the Government acknowledges subsidized housing 
forms but a "small part"). (Br. 29.) However, local con­
trol over land usage is not involved here in any way. Sub­
sidized housing must conform as much 8/S private housing 
to local land use controls, s:uch as zoning. No remedial 
order in this case, and none that has been suggested, 
whether intra-city or metTOtpolitan, would impinge upon 
local contro1 over land use·; it is misleading to imply 
the contrary. 

"Sites for HUD-assisted 'housing must be selected 
and acquired by Local sponsor.s-public or private­
and housing developed on those sites mus.t con~orm 
to local building codes." (Statement of President 
Nixon, quoted in Appendix A, p. 13, to HUD's Memo­
randum, Record Doc. 283.) * 

* Of course, .if the zoning power or other land use co,n­
trols are employed in a racially dis·criminatory manner, 
courts will give relief. See, e.g., J( ennedy Park ll ornes 
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The Statutory Scheme. Second, the Government argues 
that the federal statutory scheme reserves to· the local 
community the decision whether to participate in federally 
subsidized housing programs, and implies that a metro­
politan remedial order would conflict with that scheme. 
(Br. 29-34.) The argument is factually incorrect as regards 
the housing asistance programs ereated by the 197 4 Act, 
and it affords no· reason for denying metropolitan relief 
€ven as to the older, pre-197 4 housing programs. 

The factual error arises from the Government's repeated 
but erroneous assertion that it is "communities" or 
"municipalitie,s''-i.e., units of general local go·vernment­
that participate in and provide subsidized hO!l.lsing un!der 
federal housing programs. Thus, the Government asserts 
that nothing in the federal statutes requires any "com­
munity" to participate in federal housing programs (Br. 
29), and says that the decision whether or not to par­
ticipate is explicitly or as a practi·cal matter "reserved to 
the local government." (Br. 31.) The very caption of 
this portion of the .Gove·rnment's brief proclaims that the 
statutory s-cheme reserves that decision to the "local 
community." (Br. 29.) At only one point, terming it 
"one minor exception" (Br. 30), does the Government 
acl\!nowledge that this is not the statutory scheme at all 
under the Housing and Community Development Act of 

• (Continued) 

Ass'n. v. City of Lackawanna, 436 F.2d 108 (GA 2, 1970), 
cert. denied 401 U.S. 1010 (1971); United F'annwor]f>ers v. 
City of Delray Beach, 493 F.2d 799' (CA 5, 1974); United 
States v. City of Black Jack, 508 F.2d 1179 (CA 8, 1974), 
cer,t. denied -- U.S. --, 43. U.S.L.W. 3671 ( 1975) ; 
Gautreaux v. Chicago Hous·ing Au.thority, 480 F.2d 210, 
cert. denied, 414 U.S. 1144. 
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1974. And even this acknowledgment that "local govern­
mental approval is no longer explicitly required as a 
condition of the program's applicability to a locality" 
(Br. 33-34) is coupled with the assertion that local 
governmental bodies must nonetheless be ''substantially 
involved." (Br. 34.) 

The 1974 Act in fact eliminates local governmental ap­
proval as a requirement for federally subsidized housing 
provided under the programs established by the Act. It 
gives to I-IUD, not to units of general local government 
such as city councils or village boards, the powe·r to con­
tract with private developers flor new and substantially 
rehabilitated housing. 42 U.S.C. ~1437f(b) (2). It similarly 
gives to HUD, nnt to such units of lo·cal government, the 
power to administer the existing housing progl'lam (in 
buildings neither nei\vly •constructed nor substantially re­
habilitated) wherever 1ocal housing agencies are not or­
ganized or are unable or unwilling to do so. 42 U.S.C. 
~1437f(b) (1). In neither case is the decision to par­
ticipate "reserved" to local governments. 

Neither is the local government "substantially involved." 
The Government's brief say:s that in the former case­
HUD ·eontracti1ng directly with a private developer-the 
local government is substantially involved because the 
private developer requires zoning approval and municipal 
services. ( Br. 34; Reply Mem. 2, n.l.) vV e have already 
noted that federally subsidized housing must always 
conform to zoning amd other land use controls in the 
same manner as non-subsidized horusing. The possibility 
that a local government might deny a private developer 
zoning changes (a non-existent possibility if the land is 
already properly zoned) or municipal services (a non­
existent possibility if the land already has them) is ob-
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viously not a reason to deny plaintiffs relief as to HUD's 
p·owers, exercisa:ble by HUD indepemdently ·of local govern­
ments, to enter into contracts with private housing 
developers. This is likewise true with respect to HUD'·s 
power to administer an existing housing program in the 
absence or unwillingness of a local housing agency to 
do so, an authority possessed ·by HUD despite the Govern­
ment's failure to refer to it in this connection. (In this 
context zoning is already proper and municipal services 
are already provided because the housing is already in 
place.) 

The Government's mistaken view is also reflected in 
its erroneous description of the "block grant p~ogram" of 
the 197 4 Act as one of three public housing programs to 
which this litigation is said pri:ndpally to relate. (Br. 
31, 32-33.) In bet, the so-called block grant program is 
not a housing program at all but a community development 
program which 1supersedes urban renewal, model cities 
and other f'ormer "categorical" development programs 
and is contained in am entirely separate title from the 
housing program created by the 197 4 Act that is involved 
here. Thus, the block grant program, esta;blished by Title 
I (Community Development) of the 1974 Act, provides 
funds for a long list of activities, not including subsidized 
housing. Public Law No. 93'-383, Title I, 88 Stat. 633-54, 
§§101-18, esp. §105. 'The sll!bsidized housing program, 
established by Title II (Assisted Housing) of the 1974 
Act, provides funds. .specifically and only for ·subsidized 
Housing. Id.·, Title II, 88 Stat. 654-77, ·§§201-13, esp. 
~8 of §201. (a). Local municipalities d.o apply for and are 
the recipients of Title I community development funds; 
the decision whether or not to participate in Title I 
activities is thus explicity reserved to the local govern-
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ment. ld., 88 Stat. 634-40, ·§§103·(a), 104(a).• Local 
muni.cipalities do not a:pply for and are not recipients. of 
Title II subsidized housing fundts; the de·cision whether or 
not to participate in Title II ootivities is thus not re­
served to them but is given over by statute to housing 
developers, private and public, and private landlords. 
Id., 88 Stat. 662-67, §8 of §201(a). 

Thus the Government's di·scurssion of the "one miil!or 
exception" is simply incorrect. Under the 1974 Act sub­
sidized housing programs operate independemtly of units 
of general local government such as ·City councils, village 
boards, and the like; local housing agencies may participate 
if they wish, but neithe·r they nor local municipal govern­
ments cam· prevent HUD from deciding that the· 1974 
Act housing programs shall be permitted to operate within 
their jurisdictions. 

Nor is this "minor" e::weption very minor. Indeed, HUD 
Secretary Hills has indicated that in the future HUD in­
tends to rely principally upon the 1974 amendments in 

"" As the Government points out, a Title I application 
include's a housing assistance plan, but the thrust of this 
requirement is the revel'lse of the implication in the 
Government's argument that the federal statutory scheme 
gives local governme1nts the power to frustrate proposals 
for federally subsidized housing. The housing as,si,stance 
plan puts local governments on record as acknowledging 
the need for low income housing, and the statute then 
authorizes HUD to approve subsidized housing proposals, 
even over local governmental ·objedions, if the Secretary 
finds the proposals to be "consistent" with the plan. 42 
U.S.C. §1439'(a) (2). \iVhere the local government has 
~ot applied for Title I community development funds HUD 
IS empowered to pTioceed with subsidized housing subject 
only to its own determination that there is a need for the 
proposed housing and that adequate facilities and services 
are available. 42 U,S,C. §1439(c). 
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meeting the needls for federally subsidized housing. (Hear­
ings, Subcommittee of the Committee on Appropriations, 
House of Representatives, 94th Oong. 1s~ Sess., Part 5, 
April 14, 1975, pp. 119-20.) 

Jijven with respect to the pre-1974 housing programs, 
however, where as the Government correctly points out 
the statutory scheme effectively gives units of general 
local government a veto power over subsidized housing 
programs within their borders (by requiring a cooperation 
agreement for conventional and turnkey public housing, 42 
U.S. C. §1415(7) (b), and an authorizing resolution for 
leased housing, 4.J2 U.S.C. §1421b(a) (2) ),. that fact no 
more bars relief in the suburban portion of the market 
area than it did in Chicago. The City of Chicago, which 
has never been charged with or adjudicated liable for 
the HUD-GHA discrimination, retains the power to refm;e 
to enter into cooperation agreements with CHA and to 
refuse to pass authorizing resolutions. for leased housing 
respecting the pre-1974 housing programs. Yet it has 
never been suggested that on that account relief against 
HUD within the City of Chicago should not have been 
granted with re.spect to those programs. No more should 
such a possibility preclude relief against HUD elsewhere 
in the hoU!sing market area. 

In sum, the contention that the statutory scheme creates 
a practical difficulty by reserving to local communities the 
decision whether to participate in federally subsidized 
housing programs is factually inaccurate as to a.ll three 
forms of the housing assi1stance program (new construc­
tion, substantial rehabilitation and existing housing) which 
now constitute the major current federally subsidized 
housing activity, and-as the Chicago situation illustrates 
- -affords no reason for denying metropolitan rtlief even 
as to the older programs. 
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It is, indeed, an aspect of HUD's own argument, not 
metropolitan relief, that runs counter to Congressional 
po~icy. rrhe petition Sa)llS that "uncertainty" caused by 
tlns case may discourage partioipation by suburban 
jurisdictions in federal pflograms. The "chilling effe.ct" is 
ascribed to thP. fear that; because an implication of the 
decision bel '}W is that some federally as!sisted housing 
for central city residents may be located in suburban 
~rcas, subm,.!'s may be deterred from participating in 
iederal programs. \Petition 8-10.) The argument is r6-
peated in sOJnewhat attenuated form in the Government's 
brief on the merits. (Br. 30-31.) Apart from its inac­
curacy,~, the Goverllment's argument conflicts with the 
policy of the 197 4 Act favoring the dispersal o£ low­
income housing outside central cities. 'rhe initial Con­
gressional finding is that urban communities face critical 
problems in part because of "the ooncentration of per­
sons of lower income in central cities." 42 U.S.C. §5301 
(a) (1). "[T]he spatial deconcentration of housing op­
portunities for persons of lower income ... " is among 
the law's primary objectives. 42 U.S.C. §5301(c) (6). 

~, .Since housing funds are ~pplied for and housing 
pr?Jects are ~perated by housmg developers, public or 
pr~vate, the failure of a suburban community to apply for 
q!.nte separate community development funds, 42 U.S.C. 
~o.01 et seq., ~ould not preclude HUD from supplying 
fund~ to ~ousmg deveLopers for federally .subsidized 
housmg . designed to house central city residents in that 
co~umty. In ~uch a oa;se .the suburban community i.:s 
e?-htled to f.urmsh HUD with "comments or informa­
~wn," but the final determination as to whether housing 
IS to be provided is to be made by HUD. 42 U.S.C. § 
1439(c) .. It would be ~. mist~cen suburban community 
that decided not to participate m the community develop­
ment block grant program because it believed it miO'ht 
thereby prevent housing dev€lopers from providinO' f~d-
erally supported housing within its borders. o 
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Housing needs. of lower-income persons are to include not 
only the needs of residents but of those "expected to 
re,side" in the community as well. 42 U.S.C. ~5304(a) (4) 
(A). Of this pmvi!sion the key legislative committee re­
port says : 

"The committee wishes to emphasize that the bill 
requires communities, in assessing their housing needs, 
to look beyond the needs ,of their residents to those 
who can be expected to re.side in the community as 
well." (Report No. 93-1114, House of Representa­
tives, 93d Cong. 2d Sess., p. 7.) 

Elsewhere HUD has acknowledged this policy o.f the 
1974 Act, as shown by the following quotations from a 
recent speech respecting the Act by HUD Secretary, 
Carla A. Hills : 

"The undue concentration of poor people in a eentral 
city may only be capable o.f mitigation on a region­
wide basis." 
" ... the Act itself embodies a concept of regionalism, 
necessitated by the modern realities of regional growth 
and development." 
"There will be communities which will strongly op­
pose efforts to place their interests in the larger 
mosaic of our metropolitan areas . Strong opposition 
will meet efforts to take away a town's enjoyment 
of the benefits of economic development without 
sharing its burden of housing the low-income families 
who are employed by its industries. But rational 
metropolitan development will be furthered, and I 
think eventually our effmts will be applauded." (HUD 
News, May 28, 1975, Remarks Prepared for De­
livery by Carla A. Hills, pp. 2, 7.) 

To the extent the decision below looks toward the pro­
vision of housing opportunities for low-income central city 
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residents outside the central city, it ~s thus entirely con­
sistent with the policy of the law.• 

Costs and Burdens. The next practicality argument of 
the Government is that a metropolitan remedial order 
would subject suburban governments to substantial costs 
and burdens, all under judicial supervision, and that the 
number of governmental units thus subjected to judicial 
supervision would be so large as to render the task un­
manageable. (Br. 35-37.) The short answer is that no 
suburban governmental units would be subjected to judi­
cial ;supervision as a result of a metropolitan remedial 
order against HUD. No "equitable [or other form of] 
relief against them" would be involved. (Br. 35, n.30.) 
It bears repeating that the Government erects a straw 
man when it suggests that suburban governments would 
be parties to, or necessarily involved in, a metropolitan 
remedial decree against HUD. By contract with private 
developers, public developers (local housing authorities) 
or private landlords, HUD would carry out such a decree. 
No decree against suburban governmental units would 
be required any more than a decree against the City 
of Chicago was required as part of the remedial orders 
in Chicago. 

*The petition'.s argument would seem to· translate as 
follows: If the ruling of the court ·of appeals stands, 
suburbs may get the impression that they may have to 
house ·some central city low-income people and this im­
pression 'vill deter them from allowing federally sup­
ported housing within their borders. and from applying for 
community development block grants. Therefore the Court 
must dispel this erroneous impression so that community 
development grants and housing subsidies can flow to 
suburbs that house only their present residents. Com­
pare this with the quotation from the President'·s Report 
on National Housing Goals, st~pra, p. 10. 
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Neither are the supposed costs and burdens of a 
remedial decree any more relevant as respects suburban 
governmental units than they were as to Chicago. No 
contention wa:s (or justifiably could have been) advanced 
that intra-city relief was precluded by any costs or 
burdens that might fall upon the citizens 'Of Chicaorno 
as a result of housing developers providing remedial 
housing within the city. Neither is such a contention 
sound as regards remedial housing provided elsewhere 
in the market area. 

In fact, moreover, the suppo:sed costs and burdens 
are largely imaginary. Under the 1974 Act housing as­
sistance programs they are non-existent. Any housing 
provided under those programs pays its full share of 
local real estate taxes and, save for the federal subsidy 
provided on behalf of the beneficiary family, is indis­
tinguishable from non-subsidized housing. Such housing 
creates no different costs or burdens for any local govern­
ment than would be created by the erection of the iden­
tical housing without federal subsidies. The same is true 
of the leased housing program. Only in the conventional 
and turnkey programs i:s the housing entitled to a. special 
status-it is exempt from real estate taxes. Although 
a pa.ym~t in lieu of such taxes is provided for,* a 
suburban government that considered the payment insuffi­
cient could simply refuse to execute a. cooperation agree-

* 42 U.S.C. ~1410(h). "The CHA receives no tax 
funds from the City of Chicago ... In lieu of taxes, 
CHA pays to the County 'T'reasurer 10% of all shelter 
rents charged (rents exclusive of utility costs). Histori­
cally, the payments have been more than private owners 
were b.illed in real estate taxes the year before the 
properties were purchased by GHA and redeveloped with 
public housing." (1971 CHA Annual Report, p. 37, CHA 
Quarterly Report No. 5, Attachment No. 5, Record Doc. 
274.) 
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ment and thereby avoid the "burden." Again, this possi­
bility :supplies no reason for excusing HUD from its 
remedial obligations respecting its exercise of its own 
powers. 

In short, no suburban municipalities would be party 
to a metropolitan remedial decree against HUD, none 
would be subjected to judicial supervision by the entry 
of such a decree, and none would be subjected to costs 
or burdens a;s a result of it. 

Allocation of Housing. Finally, the Government asserts 
that there will be difficulty in determining what propor­
tion of remedial housing units is to be made available 
to the plaintiff class as against other eligible persons 
not members of the class. (Br. 38.) This "problem" 
existed with respect to the City also, for many eligible 
persons had been deterred from applying for public 
housing by the HUD-CHA discrimination. (296 F.Supp. 
at 915.) Yet the need to take their legitimate interests 
into account was of course not viewed as a reason to 
deny relief altogethe·r to the plaintiff class. The remedial 
city order accommodated the interests of both groups by 
providing that at least 50% of the remedial housino- should b 

be offered to members of the plaintiff class and that the 
balance could be made available to other income eligible 
persons. (304 F.Supp. at 740.) The 50% figure is of 
course not magical; the point is that the need to select 
some figure (or figures-presumably it need not be the 
same throughout the housing market area) is hardly a 
reason to deny any metropolitan relief.* 

• '~he Governmel?-t argues that suburban public housing 
applicants a~·e. ent~tled to the protection of the doctrine 
that 1964 Civil Rights Act sanctions are to be limited 
!o the. par.ticular political entity and program involved 
1ll a viOlatiOn of the Act. (Br. 18-19, n.15.) A remedial 
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The practical problems to which the Government re­
fers are thus illusory, and in good part rest upon the 
false suggestion that a metropolitan decree against HUD 
would entail relief against and judicial supervision over 
suburban municipalities. 

Contrasting with this absence of problems militating 
against metropolitan relief, the equitable principle of 
effective relief as embodied in L.ouisia'IW, supm-"so far 
a.s possible [to] eliminate the discriminatory effects of 
the past"--,strongly supports a housing market wide 
order against HUD. So do the commands of Davis v. 
Bo·ard .of School Commissioners, 402 U.S. 33, 37 (1971), 
to "use ... all available [remedial] techniques," and 
of North Caroli1WI State Boar-d of Education v. Swa'11!n, 
402 U.S. 43, 46 (1971), that "all reasonable [remedial] 
methods be available." So do other considerations, such 
as national housing objectives, HUD's oft-expressed views 
favoring metropolitan remedies for housing segregation 
both generally and in the specific context of this case, 
and HUD's recognition of the housing market area as 
the relevant geographic unit with respect to the problem 
of minority concentration in central cities. So also does 
the la.ck of sufficient :suitable land in the general public 
housing area of ~hicago. In t~e procee.din~s ~efore . a 
special master appointed to assist the distnct JUdge In 
implementing the remedial orders, CHA has previously 

• (Continued) 
order directed to HUD's administration of subsidized 
housing programs in the Chicago Housing Market A~ea 
would be so limited. Apart from that, howeve~, the 4octrme 
relates to the termination or refus~ of ~an~1al assistance.: 
not to the establishment of fundmg cntena that wo~ld 
have general applicability, here throughout the hous!llg 
market area. 42 U.S.C. ~2000d-1. 
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indicated that there may not be enough vacant, residen­
tially zoned parcels left in the general public housing 
area of the City of Chicago to enable it to supply even 
the minimal first stage (1500 units-see 436 F.2d 306) 
of remedial housing, and a recent extensive land survey, 
the results of which were reported to the master on 
September 8, 1975, confirms that fact. (Report of Special 
Master for Period March 3, 1975 to September 3, 1975, 
September 11, 1975, p. 19.) * 

Under all of these circumstances, nothing in Milliken 
or other decisions of this Court requires confining a de­
segregation decree against HUD to a restricted portion of 
a housing market area when to do so, as the court of 
appeals has found, would drastically limit the effective­
ness of the decree. 

The separate question of extending metropolitan relief 
to CHA, or to C.HA and other local housing agencies in 
the housing market area, i:s not now before the Court. 
CHA has not sought review of the court of appeals order 
and other housing agencies may or may not be included 
in a final remedial decree. Pursuant to the order of the 
court of appeals for "furthe-r consideration of the issue 
of metropolitan area relief" the district court has per-

. • The shortage of available, suitable land for housing 
m what the President has called "land-short central cities" 
.( swpra, p. 10), and the relative abundanc.e of such land 
In suburban areas, are widely recognized. See, e.g., the 
Report of the President's Committee on Urban Housing, 
Technical Studies, Volume II, (G.P.O. 1968), pp. 295 
et seq. ("~he overwhelming proportion of the urban 
land base 1s located outside of central cities in their 
s:urrounding suburbs"-p. 347.) As to Chicag~ in par­
ticular, s.ee pp. 329-31, 338-39. ("Chicago's vacant land 
supply [1s] too small to permit development of more 
than, a token number of low- and moderate-cost units 
... -p. 330.) 



-64-

mitted the joinder of other state-created housing agencies 
operating in the Chicago Housing Market Area, but a 
final metropolitan remedial order might, as already dis­
cussed, be confined to HUD, or might be limited, as 
now to be considered, to HUD and CHA. * However, be­
cause the Government's brief is directed almost exclu­
sively to the issue of metropolitan relief against state­
created housing agencies, we deal briefly here with that 
question. It should be emphasized nonetheless that quite 
apart from our view that metropolitan relief may pro­
perly be extended to CHA, or to CHA and other local 
housing agencies, housing market area relief directed 
only against HUD would remain a practical option avail­
able to the district judge. 

If metropolitan relief were to be extended to CHA, 
for example, by setting aside the state statute which 
precludes CHA from operating outside Chicago without 

• This does not mean that relief should be confined 
to HUD, or to HUD and CHA, but only that those op­
tions are available to the district judge. If the district 
judge should choose to so limit relief, deference to the 
Congressional mandate of local responsibility would none­
theless dictate that local housing agencies in the market 
area. participate in formulating the remedial criteria 
to the extent they desire to do so. In addition, Milliken 
suggests that no metropolitan remedial steps be taken 
before a full opportunity has been afforded such agencies 
to assert any agency interests they believe may be affected 
by such steps, whether or not they choose to participate 
in the planning. Responsive to these considerations, as 
well as to those discussed in ( the text infra., the dis­
trict judge has permitted a .supplemental complaint to be 
filed which joins the housing market area state-created 
housing agencies. (App. 211) 
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the consent of others, • the practical and legal situation 
would still be totally tmlike the circumstances the Court 
confronted in Milliken. The boundaries of one local agency 
-CHA-would in a technical sense be "set aside." But 
no other local agency would be required to do, or to 
refrain from doing, anything at all, a significant difference 
from the consolidation of local school districts proposed 
in Milliken. And Illinois law already recognizes that 
housing low income families is a matter of metropolitan 
scope. Under Illinois statutes the normal area of opera­
tion of a city public housing agency extends three miles 
into any unincorporated area beyond the city boundary, 
while the normal area of operation of a county public 
housing agency embraces the entire county, including any 
cities within it (subject in both cases to exceptions where 
other public housing agencies already exist). Ill.Rev.Stat. 
ch. 67-¥2, §§3, 17 (b). In addition, Illinois public housing 
agencies may exercise their powers jointly within the 
area of operation of any one of them, and may operate 
outside their own areas of operation by contract with 
o1iher public housing agencies or state public bodies. 
Ill.Rev.Stat. ch. 67_:¥2, §27c. Of provisions such as theRe 
HUD's General Counsel has said: 

"The provisions in State housing authorities laws 
which authorize a city housing authority to operate 

~ Nothing mor~ ~ould be re~uired than an order setting 
aside for the limited remedial purposes of this case 
the_ state statute which presently precludes CHA from so 
actmg. Ill.Rev.Stat. ch. 67-¥2, ·§27c. Such a form of relief 
~oul~ be closely analogous to an order entered previously 
m ~his case, 342 F.Supp. 827, aff'd 480 F.2d 210 cert. 
demed 414 U.S. 114.4, which similarly freed CHA' from 
the fet~ers o_f a sta~e statute-which had required CHA 
to obtam Chicago C1ty Council approval before acquiring 
re3;1 property-found to be obstructing full and effective 
relief. 
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in an area 5 or 10 miles beyond the city's limits 
and which authorize it to operate in a county or 
other citv with tlhe consent of the governing body 
concerned were included in these· laws because it 
was reali~ed that many cities would have to utilize 
the areas outside their borders in meeting their low­
rent housing needs. It was recognized that the elimi­
nation of slums and the provision of decent housing 
for families of low income in the locality are matters 
of metropolitan area scope but of primary concern 
to the central city because the problem and impact 
are intensified there. In effect, therefore, the State 
legislatures have determined tha.t the city arid its 
srurroundimg ct.rea comprise a single 'locality' for 
low-rent housing pwrposes." (Plaintiffs' Exhibit 13, 
pp. 3-4, emphasis supplied.) 

'There was no counterpart in Milliken to such a determina­
tion by the Illinois legislature. 

Neither would the Court be dealing with an autonomous 
local agency such as the local school boards involved 
in Milliken. Instead of local autonomy long thought to be 
essential to public schooling, 418 U.S. at 741, under the 
housing assistance program primary responsibility for 
program administration and authority to contract for the 
development of subsidized housing independently of local 
housing agencies has been given to HUD. Even in the 
case of housing provided jointly by HUD and local 
housing agencies, local autonomy is severely limited: 
it is "centered around budget control, audits, rents and 
eligibility requirements," includes "far less than full con­
trol'' even as to those matters, and "was not intended 
to preclude HUD from making rules of broad national 
policy" or "to regulate matters involving broad national 
policy." (HUD's Brief in the .Eiighth Circuit in Omaha, 
supra, Nos. 72-1102 and 72-1185, pp. 25, 19, 21.) 

As a consequence, the four equitable considerations of 
practicality and judicial manageability that were of such 
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concern in Milliken would still be entirely absent or mar­
kedly attenuated if metropolitan relief were extended to 
CHA. For the deeply rooted tradition of local control 
over schools involved in Milliken would be substituted 
a tradition-intensified in 19'74-of overall federal super­
vision and ultimate federal responsibility for the opera­
tion of federal housing programs, together with a specific 
withdrawal of state supervisory powers over federally 
supported projects. As in the case of relief confined to 
.HUD, there would be no transportation of persons or 
consolidation of local governmental systems involved 
at all. And instead of a complete restructuring of state 
school laws, a limited suspension of a single state statute 
would permit CHA to provide housing throughout the 
market area, something state law already authorizes it to 
do with the consent of, or jointly with, others. 

Even if metropolitan relief were to be extended to 
other local housing agencies. operating within the Chicago 
Housing Market Area-for example, by directing them 
to .use their best efforts to provide remedial housing 
within their respective areas of operation, just 3is CHA 
is already directed to do within Chicago-concerns about 
practicality and judicial manageability would similarly re­
main minimal. As in the case of a metropolitan order 
directed to CHA, there would still be no transportation 
ordered and no systems consolidated. Control over local 
housing agency operations would remain unchanged, sub­
ject only to the best efforts requirement. No laws would be 
restructured-local housing agencies would continue to 
operate in the same areas as at present. Since a federal 
equity court has the power to require subdivisions of the 
state to assist in the vindication of federal constitutional 
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rights, infringed by state agencies, • and since the equit­
able considerations militating against such action in 
Milliken are largely or wholly absent here, the extension 
of metropolitan relief to other local housing agencies than 
CHA would thus also lie within the equitable powers of 
the court. 

CONCLUSION 

This case should not he decided by the invocation of a 
phrase, "inter-district," and spe,culation as to the pro­
visions of a remedial decree. In Milliken the meaning and 
application of "inter-district" were clear. Whatever pre­
cise form the decree might take, at i,s,sue was the propriety 
of consohdating substantially autonomous local school dis­
tricts for the, purpose of making mandatory piUpil as­
signments. that would affect large numbers of innocent 
persons. Here, in the markedly different context of 
federal hoUJsing programs, where 1m consolidation of Local 
governmental units or coercion respecting individuals 
is involved, the term "inter-district" obscures the issue if 
it is uncritically employed to refer to a legal structure 
and to praetical consideration's that are wholly .unlike 
those considered by thi1s Court in Milliken. Here HUD has 
itself determined that the housing marke~t area is the 
appropriate geographic area for addressing the problem 
of remedying the effects of past housing discrimination 
presented in this case. Here also there is evidence both of 
discrimination by HUD in suburban areas and of the 
impact of such discrimination across city-suburban lines. 

* .See authoritie~s cited in the· court of appeals o/pinion 
below, 503 F.2d at 934. The power was assumed arguendo 
in Milliken, 418 U.S. at 748. 
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Finally, 'an array of bctors here supports some form of 
metr,opo.Jitan relief not only as an ''available technique," 
Davis v. Bo,ard of 8 chool Com.missionters, supra, but, as 
HUD itself virtually a cknowledges, as an essential tool 
to provide. an effective remedy for the persistent effects 
of federal constitutional and statutory vio,lations. 'J.1he 
decision of the court of appeals should therefore be 
affirmed so that appropriate and effective remedial ar­
rangements can be explored by the district court with the 
traditional flexibility, subject to the traditional limita­
tions, of equity powers. 

September, 1975 
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APPENDIX A 

List of Some Metropolitan Remedial Possibilities 

1. HUD to condition the availaibility of housing sub­
sidy funds allo·cated to the Chicago Housing Market Area 
upon criteria respecting location and availability to the 
plaintiff class similar to those now in force in Chicago. 

2. HUD to use· its best efforts to see to it that housing 
subsidy funds allocated to the Chicago Housing Market 
Area are in fact utilized by housing de·veloper s. 

3. Ill.Rev.Stat. ch. 67%, ~27 c, to be set aside as to CHA 
for the remedial purposes of the case, thereby authorizing 
CHA to provide remedial housing within the Chicago 
Housing Market Area, and CHA to be ordered to use its 
best efforts to do so. 

4. Other stat e-created housing agencies operating 
federally subsidized housing programs within the Chicago 
Housing Market Area to be ordered to use their best 
effmts to provide remedial housing within the Chicago 
Housing Market Area subject to criteria re•specting loca­
tion and availability to the plaintiff class similar to 
those now in force in Chicago. 

5. The Illinois regional planning agency having juris­
diction over the Chicago Housing Market Area to be or­
dered to assist HUD by providing a locally prepared 
plan respecting distribution of remedial housing within 
the Chica~o Housing Market Area.* 

* The N orthea,stern Illinois Planning Commission 
(NIPC), a state-created regional planning agency, has 
jurisdiction by Illinois law over the identical area which 
comprises the Chicago Housing Market Area. Ill.Rev.Stat. 
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This list of remedial pos1sibilities suggests the variety 
of options open to the district court on remand. Thus, 
housing market area relief could be confined to the first 
option, or to the first and second, or to the first, seeond 
and third, and so on. None of the options, singly or in 
combinatiron, involves the consolidation of any local govern­
ment entities for administrative or other purpose's, or 
predude·s or interferes with the continued independent 
operation of local housing agencies. Relief confined to the 
first option, or to options one and two, would provide 
substantially the relief in the housing market area that 
has been afforded in Chicago without involving local 
housing agencies at all, and options one, two and three 
would provide the identical relief in the housing market 
area that has already been a:ffo·rded in Chicago without 
involving local housing agencies other than CHA. 

• (Continued) 
ch. 85, ~1103. NIPC is already required by federal 
statute to include a "housing element" in its regional 
planning activities, and receives HUD funds for this and 
other planning purposes. (App. B, pp. 18-23, to Response 
of Geo-rge Romney, April 26, 1972.) HUD represented to 
the district court that at its request NIPC was already un­
dertaking a study to identify suitable place's within the 
housing market area for subsidized housing. ( ld., 23-24.) 
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