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He was also one of the four stockholders 
in Kilmorey and a principal organizer of the 
transaction in which Venture provided 
Global with the funds necessary to acquire 
ICC's investments in lOS, Value Capital 
and IBL. As a director of FOF and FOF 
Prop, he approved the transfer of $60 mil­
lion to Inter-American. 

Strickler served as a director of lOS, di­
rector of three of the fund management 
companies and director, officer and stock­
holder of Kilmorey. Like Meissner, he also 
came from an ICC subsidiary of which he 
was President (American lnterland, Ltd ., 
later renamed Hemispheres Financial Serv­
ices, Ltd.), which subsidiary acquired 6,000,-
000 shares of lOS p1·eferred stock from 
Bernard Cornfeld in January 1971. As a 
director of FOF he approved the $60 million 
investment in Inter-American and, al­
though he was a director of liT manage­
ment, he participated in the EHG invest­
ment which, in part, was intended to lock 
up $6 million of that investment in BCB. 

Graze became portfolio manager of and 
investment adviser to the Dollar Funds in 
January 1972 and was involved in the liqui­
dation of the securities portfolio of these 
funds in 1972. He was a director of Trans­
global Financial and a stockholder in Kilmo­
rey. Graze procured Stoltenberg as the 
necessary signatory for the movement of 
$20 million from Venture to Global after he 
had been unable to persuade Lederer to 
perform such role. He participated actively 
in the transfer of $60 million from FOF to 
Inter-American . 

Straub had been director of European 
Services, an ICC subsidiary, from August 
1970 to April 1972 during which period he 
actively functioned in the management of 
lOS at the behest of Vesco. He was a 
director and officer of BCB and of ODB 
Lux. He signed the contract as Senior Vice 
President of IBL under which IBL sold 
Global Holdings to LeBlanc for $1,000 and 
also the contract under which IBL sold 
Global Financial to Global Holdings for 
$1,000. He was an active participant in 
that portion of the Inter-American deal 
which involved Phoenix and was slated to 

receive 40 percent of the stock of Gulf 
Stream in the aborted Gulf Stream transac­
tion. 

Clay served as an officer of ICC, Treasu r­
er of IBL, director of BCB, director of 
Value Capital and President and Chairman 
of the Board of ODB Lux . 

Nor is there any question as to the appro­
priateness of the entry of an order of dis­
gorgement as to these defendants. As the 
Court held in SEC v. Manor Nursing Cen­
ters, lnc., 458 F.2d 1082, 1104 (2d Cir. 1972): 

The effective enforcement of the federal 
securities laws requires that the SEC be 
able to make violations unprofitable. 
The deterrent effect of an SEC e;Uorce­
ment action would be greatly undermined 
if securities law violators were not re­
quired to disgorge illicit profits. 

Accordingly, the SEC's motion for entry 
of a permanent injunction against Stanley 
Graze and an order dirl•cti ng Ve~co. Le­
Blanc, Meissner, Strickler, Graze, Clay and 
Straub to make an accounting to the court 
and restitution for moneys misappropriated 
is granted to the ex tent of our findings of 
fact and conclusions of law. Plaintiff shall 
submit an appropriate order. 

SO ORDERED. 

Dorothy GAUTREAUX, et al., Plaintiffs, 

v. 

Samuel R. PIERCE, Secretary of Depart­
ment of Housing and Urban Develop­

ment, et al., Defendants. 

Nos. lili (_' Jlj!i!l, lili ( · JljliO. 

United Stat •s District Court, 
N.D. Illinois, E.D. 

Aug. 25, 1982. 

On Motion For Reconsideration 
Sept. 2, 1982. 

In proceeding on plaintiffs' motion for 
is ua nce of rule to show cause why HUD 
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should not be held in contempt of court for 2. United States <8=82(3) 
authorizing housing assistance payments to Evidence failed to establish that 1980 
housing development in alleged violation of census data had been available to HUO, 
consent decree requiring that the number which authoriwd housing assistance pay­
of assisted housing units in development ments to housing development project after 
were not to exceed 15% of the dwelling determining, in September 1981, that num­

units in the census tract, the District Court, 
Aspen, J ., held that: (1) two groups of 
petitioners would be permitted to inter­
vene; (2) evidence failed to establish that 
1980 census data had been available to 
HUD when it determined that the number 
of a:;:;i:~ted housing units in the proposed 
development would not exceed 15% of 
dwelling units in the census tract, and, as­
suming that such data was unavailable, 
HUD acted reasonably in using 1970 census 
data supplemented by on-site inspection of 
the proposed site in reaching such determi­
nation. On motion for reconsideration, the 
Court, Aspen, J., further held that even if 
1980 census data would have been available, 
it would be proper to waive consent decree's 
15% requirement, in view of fact that the 
housing project would result in infusion of 
both elderly and family housing into area 
which had suffered extensive demolition of 
existing housing and loss of population. 

Ordered accordingly. 

1. Federal Civil Procedure <8=331 

Two groups of petitioners would be 
permitted to intervene as of right for limit­
ed purpose of requesting determination 
whether HUD's authorization of housing 
assistance payments to housing develop­
ment was precluded by term of consent 
decree, in view of fact that both groups had 
strong interest in interpretation and con­
struction of certain portions of decree and 
in the provision of housing under that de­
cree, that such interest might not be ade­
quately reprc~e ntl•d by exi~ting- parties and 
that the issue raised by petitioners was 
integrally related to and dependent on 
court'~ con~truction of dccn•e which was a 
task reserved to the court by the decree. 
Fed .Rules Civ .Proc. Rule 24, 28 U.S.C.A. 

ber of assisted housing units to be contained 
in development would not exceed 15% of 
total number of dwelling units in census 
tract as required by consent decree, and, 
assuming that such census data wa.'i una­
vailable, HUD had acted reasonably in us­
ing 1970 census data supplemenl<'cl hy on­
site inspection of proposed site in reaching 
such determination, though it was ultimate­
ly proven to be in error by approximately 
three percentage points when HUD re­
ceived 1980 census figures. 

3. United States <S=82(3) 
Order, which declared that no prior or­

ders precluded HUD from providing hous­
ing assistance payments to housing develop­
ment, would be stayed for only a brief 
period, in light of the strict guidelines gov­
erning developers' acquisition of financing 
and commencement of construction. 

On Motion For Reconsideration 

4. Federal Civil Procedure <8=2397 
Even if 1980 census data, which indi­

cated that number of assisted housing units 
to be contained in proposed housing devel­
opment would constitute about 18% of units 
in census tract, would have been available 
when HUD authorized housing assistance 
payments to development, it would be prop­
er to waive consent decree's requirement 
that number of assisted units in a develop­
ment not exceed 15% of units in census 
tract, in view of fact that such housing 
project would result in infusion of both 
elderly and family housing into area which 
had suffered extensive demolition of exist­
ing housing and loss of population. 

John Jensen, Regional Counsel for HUD, 
Chicago, Ill., for defendants. 

Michael Shakman, Krupp & Miller, F. 
Thomas Hecht, Levy & Ercns, Gerald B. 
Lurie, Rudnick & Wolfe, Chicago, Ill., for 
petitioners/intervenor.:;. 
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Alexanrler Polikoff, Chicago, Ill., for 
plaintiffs. 

MEMORANDUM OPINION AND ORDER 

ASPEN, District Judge: 

Presently before the Court are two relat­
ed motions filed by different groups of peti­
tioners in connection with this Court's con­
tinuing jurisdiction to oversee the adminis­
tration of the consent decree entered in this 
matter between plaintiffs and the United 
Stales Department of Housing and Urban 
Development ("HUD") on July 16, 1981. 

Petitioners William Lavicka and Barbara 
Piegare have moved for the issuance of a 
rule to show cause why HUD should not be 
held in contempt of this Court for authoriz­
ing section 8 housing assistance payments 
to the Academy Square housing develop­
ment on the Near West Side of the City of 
Chicago allegedly in violation of the terms 
of the consent decree. Alternatively, peti­
tioners Lavicka and Piegare request leave 
to intervene in this matter for the limited 
purpose of challenging HUD's actions with 
regard to the Academy Square development 
under the consent decree. 

The second group of petitioners, Eugene 
Heytow, Marcel Lutwak and Richard Par­
rillo, are the developers of the Academy 
Square project. They seek an order from 
this Court declaring that no prior court 
orders in this matter preclude HUD from 
providing section 8 housing assistance pay­
ments to the Academy Square development 
or preclude the Chicago Housing Authority 
("CHA") or its instrumentality, the Chicago 
Metropolitan Housing Development Corpo­
ration ("CMHDC"), from providing finan c­
ing for the construction of Academy 
Square. 

I. Although the second group of petitioners, 
Heytow. Lutwak and Pa rrillo, technica lly did 
not seek to inte rvene in this matter, we belit've 
that to be the appropriate procedural predicate 
for the relief they seek. 

2. Accur drng to the I !)80 census, thcrl' arl' ap 
proximate ly 348 dwelling units in census traL·t 
2817. After the Academy Square deve lopment 

By minute order dated August 20. 1982. 
this Court allowed both groups of petit ion­
ers leave lo intcr·vc ne for the limited pur­
poses deserihed above.' On the merits, 
however, the Court concluded that HUD 
had acted prope rly in authorizing section 8 
contract aullw rily for the Academy Square 
development. Accordingly, the Court de­
nied the relie f sought by petitioners Laric­
ka and Pieg-are, hut hrrantcd the relief 
sought by pet itioners Heytow, Lutwak and 
Parrillo. Thl' rationale f11r ou r d('c ision is 
set forth below. 

Both groups of petitioners focus on para­
g-raph 5.8.2 of the consent decree which 
provides, in perti nent part: 

5.8.2. HUD will not reserve contract au­
thority for Section 8 New Construction 
assisted housing units in the G€neral 
Area or the Revitalizing Area of the Chi­
cago SMSA in any structure, or in any 
g!'Oup of structures nn the same or con­
tiguous parce ls of real estate, which: 

• 
(iii) Is to be located in any census tract if. 
following such location, the aggregate 
number of apartments and single family 
residences theretofore made available un­
der any assisted housing program in such 
census tract would constitute more than 
15% of the total number of apartments 
and single family residences in such cen­
sus tract. 

Petitioners Lavicka and Piegare maintain 
that ll U D's res~.• rvalio n of ~cction R authori­
ty for the 200-unit Academy Square de,·el­
opmenl violate~ paragraph 5.R2(iii) of the 
consent decree in that the 100 units of 
non-elderly housing included in the pro­
posed development would exeeed 15% of the 
total number of dwelling units in census 
traet 2817 (the propo:wd site of Academy 
Square) after eonslrul'linn of the project 
according to 1980 census dala.2 On the 

is constructPd. tht>re will be a total of 548 
dwelling units. 100 of which or 18.25% will be 
non-c ldc rlv assisted hmrsi ng. By conlr~st. 
Lhere wer~ approximate ly 1.100 dwell ing units 
in Lha t census Lract in 1970. HUD reser\'ed 
SI'C tinn 8 contract ~ulhori t y for Ac~demy 
Squarl' on tlr•· IJa >-rs o l rl >- ; n l. d~· srs of till' 1!170 
Cl'nsus data and an on-site visua l inspection of 
the area that ren-'a led that the housing stock in 

d 
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other hand, petitioners Heytow, Lutwak of the consent decree. Both groups have a 
and Parrillo contend that HUD properly strong interest in the interpretation and 
reserved section 8 authority for Acaclemy construction of eerlain portions of the con­
Square on the basis of 1970 census data and sent decree and in the provision of housing 
an on-site inspection of census tract 2817 under that decree which is the subject mat­
for compliance with paragraph 5.8.2(iii) of ter of this action allht• pre~wnltinw . Their 
the t•on:;t•nt dt•eret•. In addition, th• •se pcti- ability to prolcd those interests may be 
tioners contend that even if HUD shou ld impaired or impeded depending upon how 
have referred to 1980 census data that may this Court construes HUD's obligations un-
havc been available to it when the relevant 1 

fina nci ng decision was made, paragraph 
5.8.2(iii) does not bar HUD's reservation of 
~ecl i o n 8 authority for At·;uiemy &tuare 
under the particular facts of this case. 

I. 
[1] Rule 24 of the Federal Rules of Civil 

Procedure slates in pertinent part that : 

(a) Intervention of Right. Upon time­
ly application anyone shall be permitted 
to intervene in an action: (1) when a 
statute of the United States confers an 
unconditional right to intervene; or (2) 
when the applicant claims an interest re­
lating to the property or transaction 
which is the subject of the action and he 
is so situated that the disposition of the 
action may as a practical matter impair 
or impede his ability to protect that inter­
est , unless the applicant's interest is ade­
quately represented by existing parties. 

In view of the rather unique set of circum­
stances before the Court at the present 
time, we conclude that both groups of peti­
tioners should be permitted to intervene as 
of right pursuant to Rule 24(a) for the 
limited purpose of requesting that the 
Court determ ine whether or not HUD's in­
volvement with the Academy Square devel­
opment is or is not precluded by the terms 

that tract had been substa ntially deple ted since 
1970. Yet !IUD s till concluded that the modest 
Academy Square development would not vio· 
late the consent decree. 

3. In Trbo\"ich \ '. United Mine Workers. 404 U.S. 
528, 538 n. I 0. 92 S. Ct. 630, 636 n. 10, 30 
L.Ed.2d 686 ( 1 !172). the Supreme Co1111 no ted 
that "' ltJhc rc4uircment or the Rule is satisfied 
if the applicant shows tha t representation of 
his inte rest 'may be' inadequate; and the bur­
den of making that showing should be treated 
as minimal. " See also 3B J . Moore' s Federal 
Practice § 24.09 1[4] (1969). In the insta nt 
casf'. we no te that II ll O did not s.-ek to clarifv 

t ·r the decree, and it i :-~ apparent that those 
interests may not be adequately represent­
ed by existing parties.3 

The instant circumstances are thus distin­
guishable from others in which the Court 
has refused to find that newly-filed actions 
involving real estate developers' due process 
or equal protection challenges to the actions 
of HUD or the City of Chicago were related 
to the Gautreaux case, filed 16 years ago by 
black residents of public housing, within the 
meaning of Local Rule 2.31.• See, e.g., 
Kogen v. City of Chicago, No. 82 C 2944 
(N.D.IIl. May 24, 1982); Finger Enterprises 
v. Pierce, No. 82 C 1400 (N.D.III. March 9, 
1982). Those cases involved issues that 
were both narrower, in terms of the affect­
ed parties, and broader, in terms of the 
legal issues and requested relief, than the 
Gautreaux case. They cou ld thus rise or 
fall on their own merits without much ref­
erence to the consent decree entered be­
tween HUD and plaintiffs in the instant 
case. By contrast, the issue raised by peti­
tioners-intervenors in the instant setting is 
integrally related to and dependent upon 
th is Court's construction and interpretation 
of the consent decree, a task reserved to 
this Court by the decree itself. Sec Con­
sent Decree at ~ 8.1. 

its obligations with respect to Academy S4uare 
until after the pending motions were filed. 
Moreover, plaintiffs actually oppose the re lief 
sought by petitioners Heytow. Lutwak and Par· 
rillo. 

4. Local Rule 2.3 1 provides that the judge hefon • 
whom the lower numbered case of the claimed 
rela ted pair is pending sha ll determine whether 
the cases are related within the meaning of the 
rule and should thus be heard by the same 
judge in order to achieve economy and efficien­
cy for the litigants as well as the Court. 
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Accordi ngly, hoth groups of petitioners 
will be permitted to intervene in this action 
for the limited purposes described above. 
The alternative motion of petitioners Lavic­
ka and Piegare for the issuance of a rule to 
show cause will be denied. 

II. 
[2] With respect to the merits of peti­

tioner-interve nors ' positions, the Court con­
cludes that whether or not the 1980 census 
data was ava ilable to HUD at the time the 
decision was made in September, 1981, to 
reserve section 8 authority for the Academy 
Square development, that action does not 
contravene the terms of paragraph 5.8.2, 
and nothing in the decree or in prior orders 
of this Court precludes HUD, CHA or 
CMHDC from providing financial or other 
assistance for that development.5 If, as 
HUD maintains, the 1980 census data was 
not available to the Chicago area office at 
the time the decision was made to reserve 
section 8 authority for Academy Square, 
then HUD officials acted properly in refer­
ring to the 1970 census data that was avail­
able at the time supplemented by visual 
on-si te inspection of census tract 2817. If, 
however, as petitioners Lavicka and Piegare 
suggest, the HUD Chicago area office could 
have obtained a tape of the 1980 census 
figures as early as July, 1981, which would 
have shown thai the non-elderly portion of 
Academy Square would exceed 15% of the 
total number of units in the census tract, it 
dot's not neecssarily follow that para~raph 
5.8.2 of the consent decree bars HUD from 
financing tht ~ proJXls!'d development. 

5. During the two hearings in open court prior 
to the datt· o f this opinion (on August 20 and 
1\u~u~t 24. 19M2). petitioners and HUD focu sed 
on the asserted factual dispute of whether or 
not the 1980 census data was available to HUD 
at the time it decided to reserve section 8 au­
thority for Academy Square. Petitioners Lav­
icka and Pi egare requested an evidentiary hear­
ing to resolve this asserted dispute and both 
sides requested leave to supplement the record 
in this regard. Simply stated, however. tlw 
Court UOl' S not believe that the asserted factua l 
dispute is ma teria l to the issue to be decided 
for , in our view, even if the dispute were re­
solved in favor of peti tioners Lavicka and Pie­
gare, they still would not prevail. Having 
reached this conclusion on the basis of the 
pn•senta tions of both sides at the August 20. 

Assuming that the 1980 ecnsus data was 
not avai lable to HUD in September, 1981, 
at the time the decision challenged herein 
was made,6 the HUD area off ic' did all that 
reasonably cou ld lJc expected to attempt to 
comply with the relevant portions of tho:! 
consent decree. Because the proposed site 
of Academy Square, census tract 2817, was 
located in a Revitalizing Area of the city, 
HUD knew that the 1970 census data for 
that trad was not ncees:;arily completely 
reliable in 1981. Accordingly, HUD under­
took on-site visits to census tract 2817 to 
insure that HUD's involvement with the 
development would conform to the dictates 
of the Gautreaux consent decree, particu­
larly paragraph 5.8.2(iii).7 I ndeerl , HUD's 
"eyeball" estimates were extremely accu­
rate, varying just over three percentage 
points from the purported character of cen­
sus tract 2817 according to the 1980 census 
figures. Moreover, HUD also determined, 
correctly, that there was no other assisted 
housing in the census tract and that the 
area had been steadi ly losing population 
ami housing during the past decade and 
that an influx of huusing wa~ desperately 
needed in order to stabilize and revitalize 
the area. Under these circumstances, 
HUD's conduct would have to be deemed 
proper under the consent decree. 

The same resu lt woulrl obtain even if 
pctitiom.•rs arc cot'!' •ct. in their as.'lertion 
that HUD co ulrl have avaik·d it sdf of the 
1\.1~0 ecn:;us figures in September. 1!1~1. 

1982, hearing in open court and 1 ht> memoran· 
da suhmi ttnl h~ pt'litiont·rs , thl' Court issm·J 
the minute order , attached hereto as Appendix 
A. believing that, beca use of the indisputable 
and uncontested need for immediate action by 
the bondi ng authori ties. a prompt order on the 
merits would be in the interest of all parties 
concerned See part IV of this opinion, infra. 

6. In the Court 's view. the rplevant time period 
undl'r paragraph 5.8.:.!(in) is thl' tune that tht' 
determinat ion is made to reserve section 8 con­
tract authority, not the time actual construc­
tion begi ns. 

7. Petitioners Lavicka and Piegare do not dis· 
pule the ex tl'nt o f HUD's efforts in this regard. 
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which figures show that the non-elderly 
component of the Academy Square project 
would constitute 18.25% of the total number 
of dwelli ng units in census tract 2817. In 
the Court's view, the consent decree must 
not be read to unduly restrict HUD's ability 
to assist the development of housing in the 
revitalizing areas of the city under the spe­
cial circumstances confronting the Court at 
the present time. There is no dispute about 
the fact. that the area in whieh cen~us tract 
2817 is located has been steadily losing 
housing stock and population since 1970; 8 

that an influx of housing is solely needed to 
stabilize and revitalize the area; and that, 
at the present time, there arc no federally 
assisted housi ng units in that census tract. 

In our view, paragraph 5.8.2(iii) was not 
intended to prevent HUD from attempting 
to aid the development of housing in an 
area that might be well on its way to be­
coming an urban wasteland without such 
aid. Rather, paragraph 5.8.2(iii) of the con­
sent decree was intended to prevent the 
dumping or clustering of assisted housing in 
areas of the city that are already dense 
with public housing. It would be ironic 
indeed if that provision were used to pre­
vent the development of housing because 
the chosen site was too sparsely populated. 
As Judge Crowley noted in his opinion ap­
proving the consent decree, "the construc­
tion limits prevent an over-eoncentration of 
public housing," Gautreaux v. Landrieu, 523 
F.Supp. 665, 671 (N.D.IIl.1981); they were 
not intended to prevent the construction of 
any public housing altogether. Thus, we 
conclude that paragraph 5.8.2(iii) is no bar 
to the development of Academy Square un­
der the unique situation described above. 

III. 
Several matters remain. Petitioners 

Lavicka and Piegare have requested that an 
evidentiary hearing be held on the question 
of the availability of the 1980 census data 
at the time the decision was made to re­
serve section 8 authority for Academy 
Square and both Hides have requested leave 

8. According to the rough figures cited by peti­
tioners and HUDon August 20, 1982. the avail-

to supplement the record with material sup­
portive of their respective positions in that 
regard. This hearing cannot be held imme­
diately, however, because of the contentions 
of both sides that time is needed to gather 
the evidence in question. In the Court's 
view, petitioners at this time have not met 
their burden of showing that there is evi­
dence that the 1980 census data was availa­
ble to the HUD Chicago area office at the 
relevant time. Neverthelc~s. we will allow 
both sides until 5:00 p.m. on August 30, 
1982, to supplement the record in whatever 
manner they choose so that the issue will be 
preserved for an eventual appeal, should 
that occur. 

[3] Petitioners have also requested a 
stay of this order so that they may effect a 
possible appeal. In light of the strict dead­
lines governing the acquisition of financing 
and commencement of construction facing 
the developers of Academy Square, the 
Court will grant only a brief stay until 5:00 
p.m. on August 31, 1982. The foregoing 
timetables will allow the parties to supple­
ment the record on the contested factual 
issue and permit this Court to issue a 
prompt supplemental finding of fact there­
on. The reviewing court thereby will have 
a complete record on all the issues should 
there ultimately be an appeal from this 
Court's ruling. In the meantime, if need 
be, the requisite paperwork may be com­
menced so that valuable time need not be 
lost in implementing this Court's order. 

IV. 
Accordingly, petitioners' motions to inter­

vene in this matter are granted. The relief 
requested by petitioners Heytow, et a/. is 
granted and the relief requested by peti­
tioners Lavicka and Piegare is denied. Thig 
order shall be stayed until 5:00 p.m. on 
August 31, 1982. It is so ordered. 

ON MOTION FOR RECONSIDERATION 

This matter is before the Court on the 
motion of petitiont'rs- intervcnors William 

able housing stock in that area has dropped 
almost 70% since 1970. 
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Lavicka and Barbara Piegare for reconsid­
eration of th is Court's prior opinion a nd 
order in this matter dated August 25, 1982, 
rejecting petitioners' attempt to block con­
struction of the Academy Square housi ng 
development on the Near West Side of the 
City of Chicago because of alleged non-com­
pliance with the consent decree entered 
herein on June 16, 1981, and for an exten­
sion of the stay of that opinion and order 
previously entered. The United States De­
partment of Housing and Urba n Develop­
ment ("HUD") joins intervenors Eugene 
Heytow, Marcel Lutwak and Richard Par­
rillo, the developer/sponsors of Academy 
Square, in opposi ng petitioners' motion for 
reconsideration ami extension of the stay. 
In the alternative, should this Court be 
inclined to disaffirm its earlier opinion and 
order, HUD has sought a waiver of the 
provision of the consent decree upon which 
petitioners base their challenge to the Acad­
emy Square project. 

For the reasons and for the limited pur­
pose set forth below, petitioners' motion for 
reconsideration will be granted. Having 
thoroughly reviewed the supplemental sub­
missions of all parties concerned and heard 
the oral argument of counsel for all parties 
concerned, however, the Court will reaffirm 

I. Paragraph 5.8.2(iii) provides, in pertinent 
pa rt : 

5.8.2. HUD will not reserve contract author­
ity for Section 8 New Construction assisted 
housing units in the General Area or the 
Revitalizing Area of the Chicago SMSA in 
any struc.;ture, or in any group of stn1cturPs 
on thE' same or contiguous parcels of real 
estate, which : 

• • 
(1ii) b to be loca ted in any census tract if, 
following such location, the aggregate num­
ber of apartments and single family resi­
dences theretofore made available undt>r any 
assisted housing program in such census 
tract woulu constitute more than 15% of the 
total number of apartments and single family 
residences in such census tract. 

2. Paragraph 8.5 provides, in pertinent part: 
8.5. In any fisca l year in which HUD wishes 
to approve contract authority for assisted 
housing tha t does not conform to the per­
centages specified in pa ragraph . . 5.8.2 
hereof, it may approve such contract authori ­
ty with the written c.:onsent of plaintiffs' 
counsel without obtaining a n orde r from the 

its earlier opinion and order as supplement­
ed by the additional findings and conclu­
sions set forth in this opinion. The stay of 
our earlier opinion and order will be dis­
solveci . 

Petitioners contend, in a two-prongeci 
challenge to the Academy Square project, 
that HUD erred in determining that Acade­
my Square complied with paragraph 5.8.-
2(iii) of the con~ent d<•rn '<' t in that H D 
based iL'l determination, in large part, on 
1970 ce n~us dat:1 . rather than lhe 1980 data 
that petitioner~ contend was available at 
the time the relevant decision was made, 
and that HUD has not shown that the 
Academy Square project would be in the 
best interests of the community for the 
purpose of obtaining a waiver of the re­
quirements of paragraph 5.8.2(iii) pursuant 
to paragraph 8.5 of the decrec.2 In our 
earlier opinion and order dated August 25, 
1982, setting forth the rationale for our 
order dated August 20, 1982, we held that 
petitioners, at that time, had not met their 
burden of show ing that the 1980 census 
data was available to the HUD Chicago 
Area Office in September, 1981, when the 
decision was made to approve the Academy 
Square project.3 The Court further stated 
that, assuming that the 1980 data was not 

Court. If plaintiffs' counsel does not con­
sent, HUD may seek a Court Order waiving 
the provis ion in question . . . If HUD 
wishes to approve contract authority that 
does not confom1 to the provisions of subpar­
agraph (iii) of p.1ragraph 5.1:! .2. it must 
show ... with respect to subparagraph (iii). 
that approving tht' contract authority is in 
lht· lwsl itll t· n·~l s ttl' tht · nunniUJIIIY wlu.·n· 
the ass1s ted hous ing would be located . 

3. As we stated in our earlier opinion at note 5 
there.in, the Court proceeded promptly to a 
ru ling on the merits based upon the record 
he fort' it at that t um• because of the t'xprrssed 
urgent need of the bonding authorities. who 
expected to provide financing for Academy 
Square. for a resolution of this dispute one way 
or anothe r. In part Ill of the prior opinion, the 
Court requested that the parties supplement 
the record. as they have now done, so that this 
supplemental opinion might be issued on a 
more completP record that , regardless of the 
ultimatt' outcomt' , would he of more use to the 
parties anu to the court of appeals in the event 
of an appeal. 
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available to HUD at the relevant time, on the tape could have also I.Jeen oi.Jtained, 
HUD had acted reasonably in using 1970 presumably for a fee, from various consult­
census data supplemented by on-site visual ants who originally purchased the entire 
inspections of the proposed site of the Acad- tape from the Data User Service Division. 
emy Square project in reaching its determi- The Bureau of the Census itself, however, 
nation that the number of assisted housing apparently did not disseminate information 
units to be contained in Academy Square regarding particular census tracts to the 
would not exceed 15 percent of the total public. Such information had to be obtain­
number of dwelling units in the census ed from someone who had purchased the 
tract after the project was completed as entire tape from the Data User Service 
required by paragraph 5.8.2(iii) of the de- Division. 
cree, even though that determination was 
ultimately provl'n to he in error by approxi­
mately three percentage points when HUD 
received the 1980 census figures. Assuming 
for the sake of argument, however, that the 
1980 data was available to the local HUD 
office in September, 1981, the Court stated 
that, in its view, paragrap~ 5.8.2(iii) of the 
consent decree did not bar construction of 
Academy Square under the particular facts 
and circumstances of the instant case} 

The supplementary submissions of peti­
tioners and HUD do not really conflict with 
respect to the availability of the 1980 census 
figures to the HUD Chicago Area Office in 
September, 1981, at the time the decision to 
approve the Academy Square project was 
made. According to the deposition testimo­
ny of Mr. Forrest Williams, Acting Branch 
Chief of the Data User Service Division of 
the United States Bureau of the Census, 
submitted by petitioners, a tape containing 
1980 census data on housing by census tract 
first became available to the public in July, 
1981.5 After that date, any interested per­
son could have obtained a copy of the data 
tape from Mr. Williams' division for a fee, 
and specific census information contained 

4. At the time the Court issued its earlier opin­
IOn and order, HUD had not sought a waiver, 
under paragraph 8.5 of the decree, of the 15 
percent ce iling contained in paragraph 5.8.2(iii) 
on the assumption that it had properly deter­
mined that Academy Square complied with 
paragra ph 5.8.2(iii) using 1970 census data and 
on-site visual inspections. Thus, the Court's 
dete rmination that paragraph 5.8.2(iii) did not 
bar dt•velopnwnt of Academy Square even if 
the 1980 census data were deemed controlling 
wa s based upon its intt•rpretation of the intent 
of paragraph 5.8 .2(iii) of the decree and not on 
any best interests analysis mandated by para­
gra ph 8.5 . As HUD has now sought a waiver 

548 F.Supp.-29 

It is thus not quite accurate for petition­
ers to argue, as they do, that the 1980 
census tract was "only a phone call away" 
from the HUD Area Office. While the 
HUD Area Office could have determined by 
phone that the 1980 data tape was availa­
ble, it could not have obtained the specific 
information it required with respect to cen­
sus tract 2817, the proposed site of Acade­
my Square, in that manner without paying 
for the entire tape or paying an outside 
consultant for the information. In an ef­
fort to avoid the duplication of time and 
effort, to say nothing of the expense, that 
would result if each HUD Area Office 
around the country would order census data 
directly from the Bureau of the Census as it 
became available, HUD and the Depart­
ment of Commerce established a central 
office within HUD for the procurement and 
dissemination of census data throughout 
the department. According to Mr. David S. 
Cristy, Chief of the Data Management and 
Statistics Branch of the Management Serv­
ices Division of HUD's Office of Informa­
tion Policies and Systems, whose affidavit 
was submitted by HUD, the HUD central 

under that paragraph of the decree, the focus 
of our analysis must be on the best interests 
standard should it be determined that the 1980 
census data was available to HUD and control­
ling in this particular case. 

5. This was not the final. official version of the 
1980 census data, however. The final data, 
containing some changes and more detail not 
relevant for our purposes, did not become 
available until January, 1982. It was this final 
data tape that was ultimately sent to HUD in 
Washington, D.C., and disseminated from there 
to the various HUD Area Offices around the 
country. 
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office diu not receive the data tapes rele­
vant to the HUD Chicago Area Office's 
decision in this matter until December, 
1981. The information contained on the 
tapes was reduced to computer software 
programs which were not disseminated to 
HUD field offices until March, 1982. 

The Court cannot say that HUD's estab­
lishment of a central office for the procure­
ment and dissemination of census data is 
unreasonable, nor was it unreasonable, giv­
en this fact, that the HUD Area Office did 
not independently contact the Bureau of 
the Census directly to obtain the relevant 
census tape. This does not mean that the 
HUD Area Office could have reasonably 
relied solely on 1970 census data, which was 
more than ten years old at the time, in 
evaluating the Academy Square project, 
and it rlid not do so in this case. Rather, 
because the HUD Area Manager knew that 
the 1970 census data on housing for censu~ 
tract 2817 was out of date in light of the 
substantial amount of demolition and rede­
velopment that had been occurring in the 
area, he and members of his staff visited 
the proposed site for Academy Square in 
order to determine the project's compliance 
with the density requirements of paragraph 
5.8.2(iii) of the consent decree. While they 
did not physically count each anJ every 
dwelling unit or building in the census 
tract, they did note, according to their affi­
davits, that the proposed site of Academy 
Square was located in a "revitalizing" area 
both in general terms and as that term is 
used in the consent decree, that it was in 
clo!ie proximity to the main busines!i dis trict 
of the city and that it was located ncar 
major medical, educational and transporta­
tion faciliti es. In addition, a review of data 
mainta ined by the Area Office's Economic 
and Mar~et Analy::;is Division indicated that 
there were no assisted housing projects as 
defined in the consent decree currently lo­
cated in census tract 2817, with the possible 
exception of some section 8 existing units. 
Thus, on the hasis of his review of the 

6. Indeed, the projections and estimates of the 
HUD Area Office turned out to be quite accu­
ra te , varying only about three percent from the 
actual housing density resulting from Academy 

census data available to him and his person­
al observations of the area, the HUD Area 
Manager found that the Academy Square 
project complied with the density limita­
tions of paragraph 5.8.2(iii) and fulfilled the 
general spirit and purpose of providing re­
lief to the Gnutreaux plaintiff class under 
the consent decree.6 

Accordingly, on the basis of the supple­
mental submissions of HUD and the peti­
tioners, this Court finds that 1980 census 
data was not availablt• to the Hl D Chicago 
Area Office at the time it needed to decide 
whether to approve the Academy Square 
project and that, in light of that fact, the 
Area Office acted reasonably in attempting 
to ascertain whether the proposed project 
complied with the housing density require· 
ments of the consent decree. 

[4] Under normal circumstances, such a 
determination would end the matter. How­
ever, in view of the severe time constraints 
involved in securing financing for and be­
ginning construction of the Academy 
Square project and the virtual certainty of 
an appeal of whatever order this Court 
might enter, we feel constrained in fairness 
to both the petitioners and the Academy 
Square project developers to resolve any 
loose ends in order that a final resolution of 
this matter may he aceomp li~hed as soon as 
possible. Therefore, assuming that the 
1980 census data shou ld be deemed to have 
been available to the HUD Area Office at 
the time it needed to decide whether to 
approve the Academy Square development 
or that HUD could have done more to as­
C('rtain Llw prl'<"iSl' imparl of the proposed 
devdopment vis-a-vis the density require­
ments of paragraph 5.8.2(iii) of the rlccree 
even given the unavailability of the 1980 
data, we proceed to the alternative issue 
ra ist•d hy petitioners and H U D with respect 
to the propriety of a waiver of the density 
requirements under paragraph 8.5 of the 
decree.7 

Peti t ioners and HUD have submitted sev­
eral volumes of material, admirably accu-

Square according to the 1980 census figures for 
tract 2817. 

7. The Court notes that. procedurally. the waiv· 
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mulated under extreme time pressure, in submissions of petitioners and HUD and the 
support of their respective positions that written and oral comments on those submis­
the best interests of the Near West Side sions by all concerned parties, the Court 
community that is the proposed site of finds that the Academy Square project is in 
Academy Square would or would not be the best interests of the community in 
served by construction of the project. Prel- wh ich it is to be located. 

iminarily, we note that it is extremely diffi- Although we have carefully considered 
cult, if not impossible, for the Court to the affidavits of the expcrLc; and neig-hhor­
dcterminc where the best interests of a hood residents, the map of the a rea a nd 
particular community may lie, particularly 
when the reside nL-; of the area themselves 
have divergent perspectives on the ques­
tion .8 Indeed, the difficulty of the issue is 
illustrated by the fact that plaintiffs' coun­
sel, who has been associated with this case 
longer than anyone else involved in these 
proceedings and who undoubtedly has faced 
issues similar to this in the past, ini t ially 
opposed HUD's position with respect to 
Academy Square but now has joined in 
HU D's request that this Court waive com­
pliance with paragraph 5.8.2(iii), if neces­
sary , so that the project may go forward.9 

Nevertheless, based on the supplemental 

er issue arises in this context after HUD ap· 
proved the proposed project rather than on 
HUD's petit: on for leave to approve a particu­
lar project as e nvisioned by the consent decree. 
As we noted earlier, however, note 4. supra. 
HU D did not seek a wai\'er of the 15 percent 
limitation initia lly because it felt tha t its use of 
1970 census data together with visual on-si te 
inspections a nd reference to the data on ass ist­
ed housing units in the tract satisfied its obliga­
tion under the decree. In any event , the sta n­
dard to be applied to the waiver question­
w hethe r the proposed project is in the best 
interests of the community where the assisted 
housing is to be located-is equa lly applicable 
at this point in time as it would be if HUD had 
not yet approved the project. In the future. 
howt'Vt'r, thl' Court a ssumes that II UD will 
attt•mpt to avai l it self o f the waiver mecha nism 
under pa ragraph 8.5 in appropriate cases be­
fore it a pproves a projec t that might require 
such a waiver. 

8. W e note, for example, that while petitioners 
La vicka a nd Piegare, who both live in the Jack­
son Boulevard District, strongly oppose the 
construction of Academy Square, a sign ificant 
number o f res ide nts of the area w ho strong ly 
favor constructio n of the project a lso appeared 
at an earli er hea ring on this matter be fore this 
Court on Aug ust 20, 19112. At that time, a 
spokesperson for th l' g roup, Ms. Na ncy Jeffer­
son, who is executive direct or of a community 
organization on the Near West Side. requested 
and was granted leave to address the Court 

other materials submitted hy petitioners, 
we arc persuaded hy HlJ D's position and 
evidentiary materials that the Academy 
Square project would con trihut(~ lA) and en­
hance the revitalization of the Jackson !Jou­
levard District and the Near West Side area 
by the infusion of both elderly and family 
housing into an a rea that has suffered ex­
tensive demolition of existing housing and 
loss of population in the past, but which is 
now on the road to recovery. It is undis­
pu ted that at the present time there arc no 
assisted housing uni ts in the census tract 
encompassing the proposerl site of Academy 
Square, aside from the possibility alluded to 
by both sides that section 8 certificate hold-

with rega rd to her group 's position o n the 
Acade my Squa re development. In Ms. Jef'fe r­
son 's view, Academy Squa re would be a wel­
come addition to the communi ty in that it 
would , among ot her t hings, contribute to wha t 
she hoped would be and continue to be a racia l­
ly integrat ed area and would replace the di lapi­
dated a nd dete riorating ho using stock tha t has 
cha rac terized the area in the past. 

9. The fact that plaintiffs' counsel has now 
joined HUD in its request for a waiver in the 
rather unique procedural context in which we 
find ourselves does not alter the s tandard to be 
applied by the Court in this context. Al though 
plaintiffs' counsel and HUD might have agr<'<'d 
to a waiver of the rc4u irements o f paragraph 
5.8.2(iii) without the intervention of th t• Court 
be fore I-IUD actua lly approved the project, the 
Court must apply the bes t interests of the com­
munity standard when the waiver issue is 
presented as it is at this point 111 time. This 
action by the Court, of course, should not be 
regarded as a routine overseeing of the waiver 
provis ion of the consent decree•. Obvio us ly, 
w here pla intiffs a nd HUD agree to a timely 
waive r in complia nce with pa ragraph 5.8.2(iii), 
this Court, absent gross misconduct or a buse of 
discretion by the parlit>s, would uot <'X haus ti vP-
1~· review the undl'rly ing basis for the waiver in 
the manner as we have so don(' m tlw insta nt 
ma tter. 
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ers may occupy a few of the existing units 
in that tract and that construction of the 
project woulci resul t in there being a total 
of approximately 18.25 percent assisted 
units ou t of the total numbe r of ciwelling 
units. We are unpersuaded by petitioners' 
argument that construction of Academy 
Square would halt the revitalization of the 
area or so alter its present composition as to 
render future or continued revitalization 
unlik ely. On the contrary, the area is situ­
ated in s uch close proximity to major educa­
tional , medical, industrial and business in­
stitutions, as well as to means of private 
and public transportation as to render it a 
prime site for rt•developme nt and revitali za­
tion now and in the future, regardless of 
the construction of Academy Square.l0 

Accordingly, petitioners' motion for re­
consideration is granteci and the Court rea f­
firms its prior opinion and order in this 
matter supple me nted by the additional 
findings and conclusions set forth above. 
The stay previously e ntered in this matter 
is dissolved. It is so ordered . 

Dorothy GAUTREAUX, et al., Plaintiffs, 

v. 

Samuel R. PIERCE, Secretary of Depart­
ment of Housing and Urban Develop­

ment, et al., Defendants. 

Nus. lili ( ' 14!i!l, ti6 (..; 1460. 

United States District Court, 
N. D. Illinois, E. D. 

Aug. 31, 1982. 

In proceeding on plaintiffs' and HUD's 
joint motion for modification of consent 

10. Counse l for petitioners and those who sub­
mitted affidavits in their behalf emphasize that 
they are not opposed to scattered-site assisted 
housing nor to the concept of assisted housing 
pf.'r Sl', hut ratlwr to the concentration of I 00 
units of assistPd non-elciPrly housing on one 
sit<' . Yet petitioners' arguments and concerns 
wou ld appl_v equally to an R2-unit developm<·nt 

decree ex hibi ts which divided Chicago Stan­

dard Metropolitan Statistical Area into 
"general," " limited" and "revitalizing" ar­
eas for purpose of determining the location 
of housing to be provided for benefit of the 
plaintiff class unde r the surrogate for 
"blacks," the District Court, k>pen, J., held 
that motion would be granted so a~ to re­
flect certain racial shifts in demography in 
SMSA as documented hy 1980 census and 
by informa tion supp lied hy persons familiar 
with the gc<>!-,'Taphi ·al areas in question. 

Motion granted. 

Federal Civil Procedure C=2397 
Joint motion by plaintiffs and HUD for 

modi fi cation of com;ent decree exhibits. 
which divided Chicago Standard Metropoli­
tan Statistical Area into "general," " limit­
ed" and "revitalizing" areas for purpMe of 
determining the location of housing to be 
provided for benefit of the plaintiff class 
under the surrogate for "blacks,' ' would be 
granted so as to reflect certain racial hifls 
in demography in SMSA as documented by 
1980 census a nd by information supplied by 
persons familiar with the geographical ar­
eas in question. 

Alexander Polikoff, Chicago, Ill.. for 
plaintiffs. 

John Jensen, Regional Counsel for HUD. 
Chicag-o, Ill. , Ct·rshun M. Hatrwr, Asstwia!t' 

t:crreral Courrsl'l for Li I ig-atiorr, Ll.::i. Ucpt. 
of HUD, Washington. D.C., for defe ndants. 

MEMORANDUM OPINION AND ORDER 

ASPEN, District Judge: 

This matter is presently before the Court 
on the joint motion of plaintiffs and the 

that would con ededl~· com pi~· with the densiry 
limitations contained in the consent decrt't'. 
Petitioners have failed to show how the addi­
tion of another 18 units would result in any 
presumed harm to what thf.'y view as the besl 
interest of the communitv. which would nor be 
equally present in nn unquestionably appropri­
al<' R2 unit dt•vl'inpmt•nt . 


