
IN THE UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 

No. 98-1807 

DOROTHY GAUTREAUX, et al. , 

Plaintiffs, 

v. 

CHICAGO HOUSING AUTHORITY, 
a corporation, and JOSEPH SlillLDINER, 
Executive Director, in his official capacity, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Appeal from the United 
States District Court for the 
Northern District of Illinois, 
Eastern Division 

No. 66 C 1459 

Chief Judge Marvin E . Aspen 

DEFENDANTS-APPELLANTS' RESPONSE 
TO APPELLEES' MOTION TO DISMISS APPEAL 

Defendants-Appellants, the Chicago Housing Authority and Joseph Shuldiner 

(collectively, the "CHA"), submit, pursuant to this Court's order of Apri117, 1998, this response 

to Appellees' Motion To Dismiss Appeal (the "Motion To Dismiss" or "MTD") and Memoran-

dum In Support Of Appellees' Motion To Dismiss Appeal ("Plaintiffs' Memorandum" or "Pl. 

Mem."), filed on April 13, 1998. 

Preliminary Statement 

The Gautreaux injunction entered in 1969 against the CHA (the "Injunction") 

created the "scatter-site housing program" that originally required the CHA to build three units 

(later reduced to one unit) of scattered housing in majority "white" neighborhoods (known as the 

"General Area") for each new unit of public housing built in a majority "non-white" neighbor-

hood (known as the "Limited Area"). Twenty-nine years later, the district court held that the 

Injunction governed the CHA' s use of federal funds provided under a demonstration program 



created by Congress in 1992 ("HOPE VI") that is designed to revitalize the neighborhoods that 

contain some of the worst public housing in the country and to create economic opportunity in 

those neighborhoods. 

For the past five years the CHA has applied for and obtained HOPE VI grants for 

massive redevelopment projects at Cabrini-Green, Robert Taylor, and ABLA, and has engaged in 

substantial work on these projects, without planning or even attempting to comply with the 

Injunction. During all ofthis time the plaintiffs never asked the district court to hold that the 

Injunction governed the CHA's use ofHOPE VI funds. Moreover, in late 1997, the plaintiffs 

actually filed a motion to modify the Injunction to add Section 8 rent vouchers to the Injunction, 

contending that they were entitled to further relief because there were no new federal funds for 

development of scattered sites in the General Area. Plaintiffs did not even mention HOPE VI as 

a source of funds that was subject to the Injunction. 1 

The district court's holding would subject a vast, complex federal program to the 

jurisdiction of the federal court, and it necessarily would extend the duration of the Injunction for 

many, many years. The appeal of the district court' s order presents questions never previously 

decided in this case. The CHA has raised substantial arguments that the district court did not 

properly interpret the Injunction and in fact imposed substantial new obligations on the CHA. 

The district court ignored the principles of interpretation set forth by this Court in Y ouakim v. 

The district court agreed that the Section 8 program was not subject to the 
Injunction because the program did not exist at the time the Injunction was 
entered. Nevertheless, the district court declared that the Injunction' s 
mandatory building program must be imposed on the CHA' s HOPE VI 
programs, despite the fact that HOPE VI was not in existence at the time the 
Injunction was entered. 
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McDonald, 71 F:3d 1274, 1283 (7th Cir. 1995). Before the district court, the CHA argued that 

the language and structure of the Injunction, its historic and legal context, and its history of 

enforcement must be considered. The district court instead "stared hard"2 at a phrase from the 

Injunction' s definition of"Dwelling Unit," which by its terms applies to all public housing units 

made available after the entry of the Injunction, and concluded that since HOPE VI funds would 

be used to build replacement housing for residents displaced by the demolition of the high-rise 

projects at Cabrini-Green, Robert Taylor, and ABLA, those replacement units would have to 

conform to the locational requirements of the Injunction. 

The district court found no incompatibility between the Injunction and HOPE VI 

because the HOPE VI statute does not require that all the replacement units be built on-site of 

the demolished projects and, based on one sentence from the HUD Guidebook on HOPE VI and 

one sentence from the legislative history, concluded that the CHA was free to build the replace-

ment units in scattered sites in the General Area. The district court ignored entirely the congres-

sional purpose to revive the very neighborhoods in which the high-rise projects had been located 

and to create a mixed-income environment that would attract new families to those neighbor-

hoods in an effort to end the racial and economic isolation and extreme poverty in those 

neighborhoods. While the district court recited one line of legislative history that referred to 

replacement units at "scattered sites," it ignored the heart of the legislation as described in the 

legislative history: 

2 As this Court has observed, "It is a great fallacy to think that by staring hard 
at an isolated sentence one can come up with a meaningful interpretation." 
Alliance To End Repression v. City of Chicago, 742 F.2d 1007, 1013 (7th Cir. 
1984) (en bane). 
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HOPE VI is an attempt by the Committee to invest Federal resources directly into 
communities to create the conditions to bring about citizen self-responsibility and resident 
self-sufficiency in the most distressed areas of urban America. For too long, these areas 
have been the victim of either gross neglect by government or the victim of large 
bureaucracies that have wasted limited resources in an attempt to impose top down 
strategies to do good to the residents ofthese areas. Neither approach has worked. 

As a result, the Committee, in HOPE VI, has adopted an empowerment strategy built on 
the twin anchors of self-sufficiency and self-responsibility. It is a program that calls upon 
both the residents and political leaders of America's large cities to join together to 
develop strategies that will transform these distressed areas into productive residential 
and commercial centers. 

* * * 
The Committee recognizes that these goals are, in fact, ambitious ones, that will not be 
realized through the enactment of HOPE VI alone. Nor will they be achieved with a 
large grant program that simply guarantees all urban centers and their residents with 
funds to conduct business as usual. But by making the program competitive among the 
Nations largest cities, HOPE VI seeks to give those areas with the best proposals an 
opportunity to begin this transformation process. 

App., Tab 4, Excerpt ofS. Rep. 102-356 at E-1 (emphasis addedV 

The district court' s interpretation of the Injunction is clearly wrong. Requiring 

the CHA to build one-half of the replacement units in the General Area defeats the purpose of 

HOPE VI. The Injunction is based on a model of integration that calls for the movement of 

minority public housing residents into majority "white" neighborhoods. HOPE VI seeks to 

achieve desegregation by improving the very neighborhoods that have been victimized by 

massive public housing projects and by giving public housing residents the choice of where they 

want to live. Under HOPE VI and HUD regulations, the CHA is free to build enough replace-

ment units on-site so that all residents who choose to remain in the neighborhood will be 

3 Relevant documents referred to in this response are collected in a separate 
appendix filed simultaneously with the filing of this response. References to 
documents in the appendix appear as follows : App., Tab~ [document 
name] at_. 
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guaranteed that opportunity. Many residents have already been displaced by the demolition of 

their homes and they have made their choice ofwhere they want to live. The district court ' s 

order takes away the choice that the statute grants to public housing residents. 

The Order Is Appealable 

Plaintiffs' Motion to Dismiss the Appeal argues that this Court does not have 

jurisdiction to review an order that merely interprets an injunction. (MTD at ~ ~ 1-2) However, 

appellate jurisdiction in this case is proper under both 28 U.S .C. § § 1291 , 1292(a)(1) ("Section 

1291" and "Section 1292(a)(1)," respectively) because the district judge' s order is final and 

impermissibly modifies the Injunction as originally drafted. 

Section 1292(a)(l) 

With regard to Section 1292(a)(1), all ofthe cases cited by plaintiffs (many of 

which are also cited by the CHAin its docketing statement), demonstrate the same principle: an 

erroneous interpretation of an injunction is appealable under 28 U.S .C. ~ 1292(a)(1), because an 

erroneous interpretation of an injunction is actually an (appealable) modification of the same. 

See, u,_, Motorola, Inc. v. Computer Displays Int'l., Inc., 739 F.2d 1149, 1155 (7th Cir. 1984) 

(explaining that an erroneous interpretation of an injunction, as opposed to a "true" interpreta­

tion, modifies an injunction because it changes the parties' original relationship), quoted in Pl. 

Mem. at 7. The CHA has stated its position: it sought a clarification of the Injunction; however, 

the interpretation it received (the Order) was erroneous, and thus constituted an unsought, 

improper, and appealable modification of the Injunction. (App., Tab 1, Docketing Statement at 
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2) Cf Reply Memorandum In Support OfCHA's Emergency Motion To Clarify Injunction at 1-

2, attached as Exhibit C to Pl. Mem. and quoted in Pl. Mem. at 5-6.4 

Where an appellant appeals the interpretation of an injunction, this Court must 

consider the merits of the case, at least to a certain degree, in order to determine whether it has 

the jurisdiction to hear the case in the first instance. See Motorola, Inc. v. Computer Displays 

International. Inc. , 739 F.2d 1149 (7th Cir. 1984) (stating that in some cases a cursory review is 

sufficient, while in others, the court must actually hear the case to determine its jurisdiction). 

In Buckhanon v. Percy, 708 F.2d 1209, 1213 (7th Cir. 1983), this Court conducted a cursory 

review of the appellant's arguments on the merits before concluding that it had appellate 

jurisdiction to review an order that had issued in response to a "motion to clarify." Upon finding 

that the issue on appeal was a "close case," the Court went on to consider whether the appeal 

also raised new tssues, or whether it merely relitigated issues that had already been decided by 

the district court. Id. Because the case raised genuine issues, and because it raised new issues 

that had not been decided, the Court determined that it had jurisdiction to hear the appeal. Id. 

After so concluding, the Court proceeded to the merits of the case. 

As in Buckhanon, this case raises a new issue that had not been decided by the 

district court prior to the entry of the Order. Further, and as demonstrated below, the question 

whether the district court erroneously interpreted the Injunction is a genuine issue. See Section 

I(A), below. Plaintiffs' apparent attempt to suggest that the CHA somehow agrees with the 

Order, as well as their reliance on the case ofMikel v. Gourley, 951 F.2d 166 (8th Cir. 1991), 

4 Pl. Mem. cites to Pl. Mem. "Exh. B, pp. 2, 3, emphasis added," although the 
quoted language actually appears at Exhibit C to Pl. Mem at pages 1-2. 
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should be rejected. See Sections I(B) and I(C) below, respectively. Accordingly, the Order 

setting forth the district court ' s erroneous interpretation of the Injunction is appealable pursuant 

to Section 1292(a)(l), and the Motion To Dismiss should be denied.5 

Section 1291 

In any event, the Order is appealable under Section 1291 as a final order. This 

case is a post-judgment case in which a new question has been decided for the first time nearly 

thirty years after entry of an injunction. "[I]n cases involving a protracted remedial phase, 

[courts] give§ 1291 a practical rather than a technical construction." United States v. Yonkers 

Board ofEducation, 946 F.2d 180, 183 (2d Cir. 1991) (per curiam) (internal quotations and 

citations omitted). The HOPE VI litigation is a "separate lawsuit" that is now final. See S.E .C. 

v. Suter, 832 F.2d 988, 990 (7th Cir. 1987) (final orders issued in post-judgment proceedings 

may be appealed under 28 U.S. C. § 1291 because such proceedings are treated as "separate 

lawsuit[s]"); Resolution Trust Corp. v. Ruggiero, 994 F.2d 1221, 1224 (7th Cir. 1993) (same). 

Plaintiffs' discussion of their motion for further relief, pending in the district 

court, Pl. Mem. at 4, 9-10, suggests that they would dispute the assertion that the HOPE VI 

litigation is "final" for purposes of Section 1291. However, plaintiffs' pending motion can have 

no affect on the current appeal. Instead, as plaintiffs' docketing statement states, plaintiffs are 

seeking further reliefunder a separate order (an order appointing a receiver) that was issued for 

5 A cursory review of the CHA's arguments demonstrates that the Motion To 
Dismiss should be denied, and that briefing on the merits should proceed as 
scheduled. See Section I(A), below. However, if the cursory review is not 
sufficient to convince this Court that it has jurisdiction to hear the appeal, the 
appropriate response is to order briefing on the merits in order to resolve the 
Motion To Dismiss. 
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the purpose of enforcing the Injunction. See App., Tab 2, Pl. Docketing Statement at 3. 

Because the Order is a final order under Section 1291 with regard to the HOPE VI litigation, this 

Court has jurisdiction to review the Order on that basis alone. 

Back~round 

The Injunction and Its Locational Requirements 

The Injunction creates a mandatory building program that requires the CHA to 

build new units of public housing in accordance with a specific plan set forth by the district court 

in the Injunction. Specifically, the Injunction prohibits the CHA from making any new housing 

units available in the "Limited Area," unless an equivalent number (originally 3 to 1) ofhousing 

units are made available in the "General Area." 304 F. Supp. 736, 738, Article ill (N.D. ill. 

1969). This geographical requirement was intended to slow the "growth rate" of public housing 

in the Limited Area, while simultaneously providing African-American public housing tenants 

and applicants (the plaintiff class) with the opportunity to move into the General Area. The 

Injunction also requires the CHA to build new units through the administration and imple­

mentation of a "scattered-site" building program, which constitutes the building of individual 

units (non-high rises) in a scattered pattern throughout the City. Id. at 739, Article IV. 

The Injunction does not speak to the CHA' s activities with regard to the units of 

housing that existed in the Limited Area at the time of the entry of the Injunction, nor to the 

myriad number of other activities in which the CHA is (and was) engaged. Those activities 

included and continue to include, among other things, rehabilitation of public housing units, 

demolition of public housing units, acquisition of property, and general community improvement 

programs. Instead, the Injunction is limited to regulating the CHA' s site selection with regard to 
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new public housing developments and tenant selection policies, the two policies found in 1969 by 

the district court to be unconstitutional. 

HOPE VI 

HOPE VI is a model demonstration program created by Congress in 1992, and 

funded by Congress in fiscal years 1993 - 1997. See App., Tab 3, CHA Mem., Ex. B6 HOPE 

VI is appended to Section 14 ofthe Low-Income Housing Act (the "Act"), the Act that sets 

forth various requirements that a housing authority must meet in order to obtain federal funds for 

public housing assistance. Section 14 of the Act sets forth the requirements for the use of funds 

provided to housing authorities for the purpose of rehabilitating and/or maintaining their existing 

aggregate housing stock. See 42 U.S . C. 1437/(a). Under the terms and structure of the Act, 

HOPE VI funds must be used to build "replacement units;" a housing authority cannot use 

HOPE VI funds to add units to its existing aggregate housing stock. In other words, HOPE VI 

funds are a specific and non-traditional form of rehabilitation funding, used primarily to rehabili-

tate housing that is so obsolete that actual demolition and replacement makes more sense than 

traditional forms of rehabilitation. 

HOPE VI is not, however, merely a source of rehabilitation funding. The purpose 

of the statute is to provide housing authorities with grants to rehabilitate and modernize severely 

distressed or obsolete public housing projects and to revitalize the neighborhoods in which those 

6 Plaintiffs have not attached a copy of the the CHA' s Memorandum In Support 
of the Motion To Clarify (the "CHA's Memorandum" or "CHA Mem.") to the 
Motion To Dismiss. The CHA has included a copy of that document in the 
accompanying Appendix at Tab 3. 
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housing projects are located. See~' App., Tab 3, CHA Mem., Ex. B; App., Tab 4, Excerpt of 

S.Rep. 102-356. 

The CHA applied for and was granted HOPE VI funds in 1993 and 1996. To 

date, none of the CHA's HOPE VI funds has been "drawn down" or used for the construction of 

replacement housing (although the CHA has begun preparations for use ofHOPE VI funds by 

demolishing several high-rise developments). In order to draw down the funds, the HOPE VI 

statute requires the CHA to first submit a final "implementation plan" to HUD, one that has been 

approved by the City of Chicago and by CHA residents. See App., Tab 3, CHA Mem., Ex. Bat 

"256," 1st Column, 2nd full proviso. In August of 1997, the CHA submitted its final implementa­

tion plan to HUD, as approved by the the City of Chicago and the community, for the purpose of 

drawing down some ofthe funds from its 1993 HOPE VI grant. On September 9, 1997, HUD 

approved the CHA' s implementation plan, but imposed several conditions upon the release of the 

HOPE VI funds . One of the conditions asked the CHA to determine conclusively whether the 

terms of the Gautreaux Injunction governed the CHA' s HOPE VI projects. In response to that 

condition, the CHA filed the Motion To Clarify, and asked the court to declare that the Injunc­

tion could not be used to control the CHA's use of its HOPE VI funds. 

Motion To Clarify and Order 

In support of the Motion To Clarify, the CHA made three principal arguments. 

First, the CHA argued, relying on the district court's August 1997 interpretation of the Injunc­

tion, 7 that the Injunction did not govern HOPE VI because HOPE VI was enacted after entry of 

the Injunction. Second, the CHA argued that the structure of the Injunction, the context of its 

7 See App., Tab 3, CHA Mem., Ex. A at *4, n.3. 
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enactment, and the history of its enforcement demonstrate that the Injunction was not intended 

to govern a program such as HOPE VI, which replaces existing housing rather than increases the 

CHA's aggregate housing stock. Third, the CHA argued that any other interpretation of the 

Injunction would raise serious separation of powers and federalism concerns because, inter alia, 

any other interpretation would essentially "rewrite" the HOPE VI program in Chicago with 

regard to issues such as resident involvement, the involvement of local political leaders, and the 

focus on distressed areas. 

The district court judge rejected the CHA's arguments, and declared that the 

Injunction "governs the CHA's use ofHOPE VI funds," and further that "any construction for 

public housing in Cook County must conform to the [Injunction's] location requirements." The 

district court based its interpretation ofthe Injunction primarily on the Injunction's definition of 

"dwelling unit." (Pl. Mem., Ex. A, Order at 3-4) The district court based its apparent rejection 

of the CHA' s separation of powers and federalism arguments on its interpretation of the 

requirements of the HOPE VI statute, and on a serious misstatement of the CHA' s arguments 

with regard to urban renewal. (Id. at 4) 

Aq:ument 

I. THE MOTION TO DISMISS SHOULD BE DENIED BECAUSE THE DISTRICT 
COURT ERRONEOUSLY INTERPRETED THE INJUNCTION 

A. A Cursory Review Of The CHA's Arguments On Appeal Demonstrates That The 
District Court's Interpretation of the Injunction Was Erroneous 

The standard of review of a district court's interpretation of an injunction is 

plenary. Motorola. Inc. v. Computer Displays Int'l, Inc., 739 F.2d 1149, 1155 (7th Cir. 1984); 

Wilder v. Bernstein, 49 F.3d 69, 72 (2d Cir. 1995); Int'l Ass'n ofMachinists v. Eastern Airlines, 
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849 F.2d 1481 , 1485 (D.C. Cir. 1988). See also Youakim v. McDonald, 71 F.3d. 1274, 1283 

(7th Cir. 1995)(appellate court need not show deference to district court ' s interpretation of 

injunction, where judge interpreting injunction did not draft injunction) . 

.L The district court's Au&ust 1997 interpretation of the Injunction demon­
strates that the court's current interpretation of the Injunction is erroneous. 

On May 21 , 1997, plaintiffs filed a motion to modify the Injunction, asking the 

district court to bring the federal Section 8 program under its jurisdiction in order to provide 

plaintiffs with further relief. (Section 8 is a voucher program whereby public housing tenants are 

provided with rent vouchers accepted by private landlords who participate in the Section 8 

program). On August 27, 1997, the district court entered an order denying plaintiffs' motion to 

modify, and wrote as follows: 

Although the plaintiffs belatedly attempt to characterize their request as one for 
"particularization, not expansion, ofthejudgment order," we agree with their earlier 
acknowledgment that "because the Section 8 rent subsidy program was not in existence 
when the judgment order was entered. CHA' s Section 8 program was not part of the 
relief provided to the plaintiff class." Indeed, it was the later HUD consent decree 
[terminated on August 27, 1997] that purported to indirectly oversee CHA' s use of§ 8 
rent subsidies by imposing limits on HUD's ability to approve CHA's contract authority. 

App., Tab 3, CHA Mem. , Ex. A at *4, n.3 (citations omitted) (emphasis added) . The Court' s 

August 27 interpretation is equally applicable to HOPE VI which, like Section 8, "was not in 

existence when the [Injunction] was entered." 

In addition, as with Section 8, if anything, it was "the later HUD Consent Decree" 

which purported to provide relief to the plaintiffs with HOPE VI funds . HUD did provide 

plaintiffs with some HOPE VI funds in 1996.8 If plaintiffs were already entitled to HOPE VI 

In direct response, Congress promptly amended HOPE VI afterward to insure 
(continued ... ) 
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funds under the Injunction, they would not have had to obtain the use of such funds pursuant to a 

later (amended) Consent Decree with HUD. Indeed, the Seventh Circuit permitted the case 

against HUD to go forward, reversing Judge Austin' s decision to the contrary, on the grounds 

that "a decree utilizing certain HUD programs still remains a possible form of relief not already 

available through the other case [i.e., against the CHA]." Gautreaux. et al. v. Romney, 448 F.2d 

731 , 736 (7th Cir. 1971) (emphasis added) . Despite all ofthis, the district court found that the 

Injunction "governs the CHA's use ofHOPE VI funds ." 

2. The district court's interpretation of the Injunction is untenable in view of 
the laneuaee and structure of the Injunction, the context of its enactment, 
and the history of its enforcement. 

The language and structure of the Injunction, like "any other disputed writing," 

must be construed in the proper context. Youakim v. McDonald, 71 F.3d 1274, 1283 (7th Cir. 

1995). Yet, in imposing the terms of a nearly thirty year old injunction onto a housing demon-

stration program created by Congress less than six years ago, the district court overlooked all of 

these factors, and instead focused on one phrase from one subsection of the Injunction' s 

definitional section- the definition of"dwelling unit" -- relied upon by plaintiffs in the Motion 

To Dismiss. (Pl. Mem. at 7-9.) The district court's interpretation of the Injunction is flawed. 

a. The Injunction was not intended to regulate rehabilitation efforts. 

When all of the relevant factors are considered, it is clear that the Injunction was 

not intended to regulate any future efforts by the CHA to revitalize the housing stock already 

existing at the time of the entry of the Injunction, i.e., those units in the Limited Area that are 

( ... continued) 
that HOPE VI funds would not be used in that manner again. App. , Tab 3, 
CHA Mem. at 8, n.6. 
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being replaced with HOPE VI funding . Instead, the Injunction was crafted to to insure that any 

aggregate increases in the CHA's housing stock would occur in a particular manner, i.e., in a 

one-for-one building pattern. 

(i) Structure of Injunction. While the Injunction is comprehensive with 

regard to the CHA' s development activities, it simply does not speak to the CHA' s rehabilitation 

activities with regard to housing already existing in the Limited Area at the time of the entry of 

the Injunction. The Injunction does not require the destruction, demolition, or retirement over 

time of the then-existing housing stock located in the Limited Area. Cf. Walker v. HUD, 734 

F.Supp. 1231, 1270 (N.D. Tex. 1989)(demolition of existing housing a "recognized, legitimate" 

part of a desegregation remedy, notwithstanding objections by several hundred plaintiff class 

members). Indeed, Judge Austin specifically refrained from cutting off all federal funding to the 

CHA. 296 F.Supp. 907, 914-15 . 

(ii) Context of Entry. The harm found in the case was not the building of 

public housing in majority African-American neighborhoods rurr se; the harm found was the 

building of public housing in impoverished majority African-American neighborhoods for the 

purpose of denying African-Americans the right to choose where to live. 296 F.Supp. at 914. 

To remedy that harm, the district court created a narrowly tailored remedy that had the effect of 

increasing the aggregate number of units in the General Area at a faster rate than any aggregate 

increase of units in the Limited Area. HOPE VI, of course, works no aggregate increase in the 

CHA' s housing stock, and permits public housing resident to choose where they want to live. 

(iii) History of Enforcement The Injunction has been used to regulate the 

CHA' s use of federal funds designated to be used to increase the CHA' s aggregate housing 
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stock; all other funds, including funds designated for rehabilitation and demolition work, have 

never been regulated, controlled, or in any other way affected by the Injunction ' s building 

proscriptions. See, ~, App., Tab 3, CHA Mem., Ex. I, 1991 U.S . Dist. LEXIS 4123 (N.D. Ill. 

1991) (district court denied plaintiffs' request to enjoin the CHA' s use of rehabilitation funds). 

b. "Replacement" housing is a non-traditional form of rehabilitation. 

There is no dispute that HOPE VI housing is replacement housing, and that the 

Injunction does not explicitly speak to the issue of replacement housing. Pl. Mem., Ex. D., 

Transcript of Oral Argument at p. 42, line 25- p. 44, line 15 (plaintiffs concede that Injunction 

does not explicitly discuss "replacement" housing). How, then, is replacement housing to be 

treated under the Injunction? The district court answered this question simply by looking to one 

phrase from one subsection ofthe Injunction's definitional section-- the subsection that defines 

the term "dwelling unit." The Injunction defines "dwelling unit," in part, as any unit "initially 

made available to and occupied by a low income, non-elderly family, subsequent to the date 

hereof" According to the district court, housing units constructed with HOPE VI funds 

"obviously qualify" because they will initially be made available after 1969, and thus, HOPE VI 

funded units are governed by the Injunction. (Article IT of the Injunction requires, inter alia, that 

"[a]ll Dwelling Units provided for in such plan shall be located in conformity with the provisions 

of Article ill hereof[the one-for-one building/leasing requirement].) Following the district 

court' s reasoning to the end, all HOPE VI replacement units must be built in conformance with 

the Injunction's locational restrictions. 

The CHA does not disagree that a "Dwelling Unit" is a public housing unit made 

available for occupancy after the entry of the Injunction, and that HOPE VI-funded units, being 
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created for occupancy 30 years later, would come within the literal language ofthe definition. 

Cf. Pl. Mem. at 7-8. But that is why the Injunction needs to be clarified. What does "made 

available" mean in the context ofthe Injunction? The Injunction does not explicitly speak to 

replacement housing because replacement housing was not an issue in 1969. But the HOPE VI 

statute indicates that a replacement unit is merely a substitute for a unit that, in this case, was 

already available to CHA tenants prior to the entry of the Injunction. Replacement in this 

context is a (non-traditional) form of rehabilitation. Was the Injunction intended to govern 

replacement units built with HOPE VI funds? The CHA argues that it was not, just as it was not 

intended to govern the CHA' s use of other rehabilitation funds . 

The district court did not consider any of these issues, nor did it consider the 

structure of the Injunction, the context of its enactment, or the history of its enforcement. 

Instead, the district court simply "stared hard" at one isolated phrase from the Injunction, and 

failed to offer any meaningful interpretation of the Injunction. See Schering Corp. v. illinois 

Antibiotics Co., 62 F.3d 903, 906 (7th Cir. 1995) (the invocation of"narrow literalism" is not a 

proper method for interpreting injunctions). 

3. The district court's interpretation raises serious separation of powers 
concerns. 

In Alliance to End Repression v. Chicago, 742 F.2d 1007, 1019 (7th Cir. 1984) 

(en bane), this Court refused to interpret a consent decree to conflict with guidelines drafted by 

the FBI, in part, out of a "due regard for the separation of powers." In this case, the district 

court has taken the liberty of rewriting a program created not by a federal agency, but by 

Congress itself. 
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The Order rewrites HOPE VI by overriding resident involvement, the involve-

ment of local political leaders, and the focus on distressed areas. HOPE VI requires a collabora-

tive process between the CHA, its residents (who are represented by their local advisory 

councils), 9 and local elected political officials. Yet, the district court cites to one sentence from 

the legislative history, apparently for the proposition that HOPE VI can be used to fund the 

Gautreaux scattered site program, and thus concludes that there is no conflict between HOPE VI 

and the Injunction's mandatory building program. See Pl. Mem., Ex. A, Order at 4 ("The 

balance ofthe [demolished] units could be replaced through . .. traditional replacement means, 

including major reconstruction and scattered-site development.") . 

First, the reference to scattered-site housing is not a reference to the specific 

scattered site building program set forth in the Injunction. Second, the CHA agrees that, through 

the process described in the HOPE VI statute and legislative history, it could be that the CHA 

would choose to build some scattered site units with its HOPE VI funds . But that is a far cry 

from a mandatory building program. 

One sentence from the legislative history, read out of context, is not a sufficient 

justification for imposing the Injunction' s mandatory building program on HOPE VI.10 HOPE 

VI does not require nor does it permit the mandatory imposition ofthe Injunction' s scattered site 

building program in Chicago. HOPE VI funds cannot be funneled into the Gautreaux scattered 

site program simply because the funds for that program have run out. Cf. Pl. Mem., Ex. A, 

9 

10 

See, ~' 42 U.S .C. 1437r; 24 C.F.R. § § 964.11, 964.100. 

The district court also found that HOPE VI permits building off-site. The 
CHA has never argued otherwise; indeed, the CHA' s HOPE VI plans contem­
plate some off-site replacement units. 
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Order at 3 (indicating that if district court granted the CHA' s motion, there would be no further 

funding for the Gautreaux scattered-site program). HOPE VI is the antithesis of Gautreaux 

centralized planning; it is the antithesis of the Gautreaux model of integration -- one that seeks to 

integrate minority citizens into "white" society, rather than creating communities in which 

minority citizens (and others) would and can choose to live. A review of the language of the 

statute alone demonstrates that fact. 

There is no claim here that HOPE VI, or the CHA' s HOPE VI plans, are in 

anyway violative of the Constitution. HOPE VI permits the CHA's residents (many of whom are 

members of the plaintiff class) to choose where they want to live, and to participate in the 

revitalization of the communities in which they now live. Nevertheless, the Order has re-written 

HOPE VI for Chicago by simply imposing a mandatory building program on to the statute. 

B. Plaintiffs' Suggestion That The CHA Agrees With The District Court's Interpreta­
tion Of The Injunction Is Incorrect And Misleading 

The Motion To Dismiss suggests that the CHA has conceded that the district 

court's interpretation of the Injunction is proper and that, therefore, the question of this Court's 

jurisdiction can be resolved solely on the basis of the CHA' s "concessions" or "admissions." See 

Pl. Mem. at 7-8 . Plaintiffs' arguments on this point are misleading and frivolous . 

First, the Motion To Dismiss suggests that the CHA has conceded that the district 

court' s interpretation of "dwelling unit" leads to a reasonable or meaningful interpretation ofthe 

Injunction. Pl. Mem. at 7 (stating that Order is not surprising given that the "CHA itself 

conceded that HOPE VI-funded units come within the [Injunction' s] definition of 'Dwelling 

Unit'"). Plaintiffs' presentation of the CHA's position is misleading. The CHA has always 
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argued 11 that the ambiguity in the Injunction arises from the literal definition of dwelling unit, and 

that the ambiguity cannot be resolved simply by staring hard at the definition in isolation. See, 

~' Pl. Mem., Ex. C, CHA Reply Brief at 5-6 (stating that definition of dwelling unit "only 

begins the inquiry"). See also Section I(A)(2), above. Plaintiffs' attempt to use one statement 

from oral argument taken out of context, for the purpose of dismissing an appeal, should be 

rejected. Cf. Pl. Mem., Ex. D., Transcript of Oral Argument at p. 42, line 25 - p. 44, line 15 

(plaintiffs concede that the language of the Injunction is ambiguous with regard to its treatment 

of "replacement" housing). 

Plaintiffs' citation to plaintiffs' counsel's reading of an August 11 , 1993, letter 

from CHA to HUD, which states that proposed HOPE VI units will be built "in accordance with 

the consent decree and subsequent order of the Gautreaux litigation," is also irrelevant and 

misleading. (Pl. Mem. at 8) First, the letter is ambiguous. Does it refer to the HUD consent 

decree or the CHA Injunction? The HUD consent decree was terminated in August of 1997. 

App., Tab 3, CHA Memo, Ex. A. Second, a prior administration' s "interpretation" of the 

Injunction is not precedent. If the CHA' s interpretation of the Injunction was binding, it would 

have had no need to file the Motion To Clarify. What is relevant is the structure of the Injunc-

11 The claim that the CHA has "assume[ d] a contrary position" to that taken 
below, Pl. Mem. at 5-6, is refuted by a comparison of the portion of the 
CHA's Reply Memorandum cited in Pl. Mem. at 5-6 with the CHA' s Docket­
ing Statement. The CHA sought a clarification. What it received, in its 
opinion, is an unsought, improper, and appealable modification. The CHA' s 
logic is the same logic used by this Court in Motorola and other cases cited by 
plaintiffs in Pl. Mem. Perhaps more importantly, while plaintiffs make much 
ofthe CHA's characterization of its arguments below, Pl. Mem. at 5-6, they 
later concede that "[i]n determining appealabilty this Court will of course look 
beyond labels." Pl. Mem. at 7. 
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tion, the context of its enactment, and the history of its enforcement, all of which contradict the 

view that the Injunction governs a program such as HOPE VI. See Section I(A)(2), above. 

Third, and perhaps more importantly, HUD, the recipient of the letter and the 

agency charged with enforcing HOPE VI, has not interpreted the letter as a binding commitment 

or a relevant interpretation. See App., Tab 5, HUD Response To Motion To Clarify. Plaintiffs 

have failed to advise the Court that the parties have been discussing the Injunction's (and related 

orders') treatment of HOPE VI for years. Each party could cite to isolated statements or actions 

of the other party to support the view that the other party "concedes" its own position. None of 

those statements or actions are relevant to the question of the proper interpretation of the 

Injunction. See, u., Pl. Mem., Ex. C, CHA Reply Mem. at 12 (stating that factual disputes 

need not be resolved in considering the Motion To Clarify). The district court did not make any 

factual findings with regard to either parties' prior conduct, but instead, offered an advisory 

opinion on the Injunction pursuant to In re Hendrix, 986 F.2d 195, 200 (7th Cir. 1993). See 

App., Tab 3, CHA Mem. at 11, citing Id. (citations omitted)("Ifthis looks like a request for an 

' advisory opinion, ' it is one that even a federal court can grant, in order to prevent unwitting 

contempts."). The Motion To Clarify is a proper attempt by the CHA (at the direction ofHUD) 

to definitively resolve the "discussions" that have been ensuing for years. 

C. The Case of Mikel v. Gourley Is Inapposite 

Plaintiffs' reliance on Mikel v. Gourley, 951 F.2d 166 (8th Cir. 1991 ), is 

misplaced. As an initial matter, the Mikel court, unlike this Court, did not conduct even a 

cursory review of the merits of the case. In addition, the issue in Mikel was a relatively minor 

administrative matter. In Mikel, the defendant welfare agency was required to take final 
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administrative action on welfare hearings within 90-days of the hearing. Under the terms ofthe 

injunction, however, the 90-day period would be tolled if the hearing was delayed because ofthe 

welfare claimant's actions. After entry of the Injunction, regulations were promulgated that 

permitted welfare recipients to obtain a telephone hearing. The substantive issue raised in Mikel 

was the question whether a claimant's decision to forgo a telephone hearing would also toll the. 

90-day "action" period. See id. at 168. The clarification of the relatively minor, administrative 

matter at issue in Mikel is a far cry from the question whether a thirty year old injunction governs 

an entire federal statutory scheme that Congress promulgated years after entry of that injunction. 

II. IN THE ALTERNATIVE, THE QUESTION OF THE COURT'S JURISDICTION 
MUST BE RESOLVED BY BRIEFING ON THE MERITS 

In Motorola, 739 F.2d at 1155, this Court found that that it could only answer the 

question of jurisdiction in a case such as this by considering the parties' arguments on the merits. 

As that case had already been briefed on the merits, the Court considered those briefs to 

determine its jurisdiction. Here, of course, the parties have not had an opportunity to brief the 

case on the merits. Therefore, in order to decide the jurisdictional question and the motion to 

dismiss, this Court should order the briefing on the merits to proceed as scheduled. 

ill. TillS COURT HAS JURISDICTION TO REVIEW THE ORDER BECAUSE IT 
IS "FINAL" FOR PURPOSES OF APPELLATE JURISDICTION 

The Motion To Clarify sought a declaration of the CHA's rights with regard to 

HOPE VI, an issue that the district court had never decided prior to entry of the Order. The 

district court issued a declaration in response to the motion. The declaration is final. None of 

the current proceedings in the district court will have the effect of reversing the declaration that 

HOPE VI is governed by the Injunction. The only thing left for the district court, at least with 
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regard to HOPE VI, is the litigation to insure compliance with the declaration. Cf Henry v. 

Farmer City State Bank, 808 F .2d 1228, 1240 (7th Cir. 1986) (district court retains jurisdiction 

during appeal to aid in execution of judgment that has not been stayed or superceded). On 

appeal, the CHA seeks review of that declaration in the first instance. 12 

The case ofMajor v. Orthopedic Equipment Co .. Inc., 561 F.2d 1112 (4th Cir. 

1977), cited by plaintiffs in the Motion To Dismiss, is unavailing. In Major, the injunction at 

issue was essentially a consent decree that required both parties to take (or refrain from taking) 

certain actions. In that litigation, one party filed a motion to clarify to determine if the other had 

violated the injunction. The district court made a factual finding that a violation had occurred, 

but did not offer a remedy for the violation. According to the Major court, the order being 

appealed was not final because it could be mooted by further proceedings in the district court. 

Finding that appellate review of an order that could be mooted by further proceedings in the 

district court would constitute an advisory opinion (and not one sought to avoid unwitting 

12 A modification of a permanent injunction is, in reality, nothing more than 
another form of a permanent injunction. Entry of a (second) permanent 
injunction is a final order sufficient to confer appellate jurisdiction under 
§ 1291. u, Charles Alan Wright & Arthur R. Miller, Federal Practice and 
Procedure§ 3916, n.12 (2d ed. 1992) (noting the "common phenomenon" 
that "orders with respect to injunctive decrees often may be appealable either 
as final decisions or as interlocutory orders with respect to injunctive relief 
under 28 U.S .C. § 1292(a)(1)"). As such, because this case is properly 
appealable under§ 1292(a)(1) as a new injunctive order, it is also appealable 
as a final order under§ 1291. See Gautreaux v. Chicago Housing Authority, 
436 F.2d 306, 311 (7th Cir. 1970) (holding that modification of injunction was 
appealable as a final order because it was "positive, final, complete, and 
unequivocally directed the CHA to take certain action"); see also Walker v. 
United States Dep't ofHousing & Urban Development, 912 F .2d 819 (5th 
Cir. 1990) (holding that the interpretation of a consent decree to require 
government subsidization at a specified level of vacant public housing units 
was a final judgment). 
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contempts), the court found that it was without appellate jurisdiction. Here, the Order will not 

be mooted by plaintiffs' pending motion for further relief If anything, it is the opposite. 

Plaintiffs' motion for further relief will be mooted, for the most part, if the CHA 

prevails on appeal. The main thrust of plaintiffs ' motion is to ask the district court to force the 

CHA to transfer its authority for the HOPE VI program over to the court-appointed receiver 

(the "Receiver") who was appointed in 1987 to implement the Injunction' s scattered-site 

program. In other words, plaintiffs' motion asks the district court to modifY an order other than 

the Injunction (the "Receivership Order"), so that the Receivership Order reflects the newly 

explicit terms of the Injunction (i.e. , the HOPE VI requirement) . Clearly, if this Court deter-

mines that the Injunction's scattered site program does not apply to HOPE VI, there will be 

nothing new for the Receiver to implement, and any question of the amendment of the Receiver-

ship Order will be moot. 13 

Finally, plaintiffs argue that this Court should await a ruling on the plaintiffs' 

pending motion, and an appeal ofthat ruling, before hearing the CHA's appeal. Plaintiffs' 

suggestion is based on their argument that a ruling on their pending motion would be appealable, 

and thus, the Court would be subjected to "piecemeal" appeals if it does not dismiss the CHA' s 

appeal while awaiting the supposedly upcoming appeal. The argument is frivolous. The case of 

ACORN v. Edgar, 75 F.3d 304 (7th Cir. 1996), on which plaintiffs rely, does not require an 

13 Plaintiffs' docketing statement suggests that the pending motion for further 
relief will not be mooted if the CHA prevails on appeal. App., Tab 1, Pl. 
Docketing Statement at 3. Ifthe CHA prevails on appeal, the portions of 
plaintiffs' pending motion that relate to HOPE VI will be moot. It is true that 
other issues will not be mooted by the HOPE VI appeal. But all that demon­
strates is that HOPE VI constitutes a "separate lawsuit," that is severable from 
other post-judgment issues. 

23 



appeal as of right to await the resolution of a second appeal as of right. If anything, the ACORN 

case supports the CHA's argument that the Order is a final appealable order under Section 1291. 

In ACORN, the Court indicated that it would not and could not take jurisdiction 

over a post-judgment order that merely required a defendant to submit a compliance plan for the 

district court' s review and approval. Id. at 306. If the Court were to take jurisdiction over such 

orders, the Court would be "besieged by successive appeals in injunctive proceedings" because 

such a rule "would make virtually all postjudgmenrt orders immediately appealable." I d. 

(emphasis added) . The Court continued as follows : 

Although an order to submit a plan of compliance, like a discovery order, is not an 
injunction, the refusal to obey such an order might be punishable as a contempt, and if so 
the refuser could then obtain appellate review of the order by appealing from the judge' s 
imposition of a sanction for contempt. Were there any doubt about the mandatory 
character of the judge's order, he could embody it in a mandatory injunction, which 
would be appealable without the interim steps of defiance and sanction. 

An order to submit a compliance plan is a far cry from an order that has the affect of subjecting a 

$100 million federal program to the jurisdiction of the district court. 

A review of the Order will not require this Court, in the future, to review every 

order entered in the Gautreaux case, or any other post-judgment case. Instead, the Order is 

appealable because it is the "embodiment" of a mandatory injunction which is "appealable 

without the interim steps of defiance and sanction." That is the whole point of the Order. The 

CHA, being enjoined by a mandatory injunction, has the right to obtain a final declaratory 

judgment rather than to take certain actions and await a possible contempt sanction. In re 

Hendri& 986 F.2d 195, 200 (7th Cir. 1993). See App., Tab 3, CHA Mem. at 11, citing Id. 

(citations omitted)("If this looks like a request for an 'advisory opinion,' it is one that even a 

federal court can grant, in order to prevent unwitting contempts."). The fact that plaintiffs' 
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pending motion might also be appealable has no bearing on the CHA's right to avoid "unwitting 

contempts." If the Order is not appealed now, there may never be another opportunity to appeal 

it. Without the opportunity to appeal, the CHA could, of course, file a motion to modify the 

Injunction. However, such a motion raises issues that are entirely different from the issues on 

appeal - namely, how the Injunction should be interpreted in the first instance. 

There is a problem of judicial economy here. After the Order was issued, 

plaintiffs filed a motion for further relief asking the district court to force the CHA to transfer to 

the Receiver the CHA's authority over a $100 million dollar federally-funded construction 

program (HOPE VI) . The CHA has refused to do so on the grounds that it cannot abdicate its 

public duties absent a clear and unambiguous order to do so. Nothing in the Order speaks to the 

role of the Receiver in HOPE VI, and it is the CHA' s position that nothing in the Receivership 

Order can be read as containing such a clear and unambiguous requirement. 14 As a result of 

plaintiffs' motion for further relief, the CHA filed a motion to stay the Order, and further asked 

the district court to dismiss without prejudice to reinstatement after the appeal the plaintiffs' 

motion for further relief The CHA filed its motion to stay on March 20, 1998. The district 

court has yet to rule on the motion. 

14 The question of the role of the receiver was specifically reserved by the CHA 
for further litigation, if the district court held that the Injunction governs the 
CHA's use ofHOPE VI funds . See, u., App., Tab 3, CHAMem. at 10, n.7. 
It is the CHA' s position that litigation over the role of the receiver should be 
delayed until this appeal is decided. 
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WHEREFORE, for all the forgoing reasons, the CHA respectfully requests that 

this Court permit briefing on the merits of this appeal to go forward as scheduled, whether as a 

result of a denial of the Motion To Dismiss, or as a means of determining the proper ruling on 

the Motion To Dismiss. 

Dated: April27, 1998 

Jerome M. Butler 
General Counsel 
CHICAGO HOUSING AUTHORITY 

Respectfully submitted, 
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IN THE UNITED STATES COURT OF APPEALS - · 
FOR THE SEVENTH CIRCUIT - -. -, ;" . , - ., 

No. 

DOROTHY GAUTREAUX, et al. , 

Plaintiffs, 

V. 

CHICAGO HOUSING AUTHORITY, 
a corporation, and JOSEPH SHULDINER, 
Executive Director, in his official capacity, 

Defendants. 
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Appeal from the United 
States District Court for the 
Northern District of Illinois, 
Eastern Division 

No. 66 C 1459 

Chief Judge Marvin E. Aspen 

DOCKETING STATEMENT 

Defendants-Appellants, the Chicago Housing Authority and Joseph Shuldiner 

(collectively, the "CHA"), submit this docketing statement pursuant to Circuit Rule 3. 

Jurisdiction of the District Court 

The district court has jurisdiction over this civil action, which arises under the 

Fourteenth Amendment ofthe Constitution and 42 U.S .C. § § 1981, 1983, pursuant to 28 

U.S.C. § 1331. 

Jurisdiction of the Appellate Court 

This Court has jurisdiction over this appeal pursuant to 28 U.S. C. § 1291 or, in 

the alternative, 28 U.S. C. § 1292(a){l). The order being appealed (the "Order") was entered by 

the district court on February 25, 1998. The notice of appeal of the Order was filed on March 

26, 1998. The following additional information is provided pursuant to Circuit Rules 3 and 

28(b){1) and (3): 



(a) 28 U.S.C. § 1291 The Order requires the CHA to build public housing funded 
by a new federal program known as "HOPE VI," in accordance with certain 
locational restrictions set forth in an injunction entered in this case in 1969 (the 
"Injunction"). Thus, the Order is a post-judgement order that sets forth the steps 
that the CHA must take to comply with the Injunction. Accordingly, the Order is 
appealable as a final decision under section 1291. ACORN. et al. v. Illinois State 
Bd. of Elections. et al., 75 F.3d 304, 306 (7u. Cir. 1996) (holding that post­
judgment orders "setting forth the steps that [defendant) must take to comply 
with [injunction]" are "appealable as final decisions under section 1291 "). 

(b) 28 U.S.C. § 1292(a)(l) The Order was issued in response to the CHA's motion 
to clarify the Injunction. Specifically, the CHA asked the district court to clarify 
that the Injunction does not govern the HOPE VI Program. Denying the CHA's 
motion, the district court held that the HOPE VI program must be subjected to 
the Injunction's proscriptions. The CHA believes that the Order is a misinterpre­
tation of the Injunction, and thus a modification of the Injunction, "because it 
changes rather than clarifies the meaning of the Injunction." See ACORN, 75 
F.3d at 306. Accordingly, the Order is appealable as an interlocutory order 
modifying an Injunction under section 1292(a)(l). Buckhanon. et al. v. Percy. et 
al. , 708 F.2d 1209, 1212-13 (7m Cir. 1983) (holding that order issued in response 
to motion to clarify is appealable under section 1292(a)(1), and that court must 
look beyond form of motion to the actual effect or function of the motion) . Cf 
ACORN, 75 F.3d at 306 (accord); Motorola. Inc. v. Computer Displays Interna­
tional. Inc., 739 F.2d 1149, 1155 (7m Cir. 1984) (court must "look beyond the 
characterization given the [order] by the parties and the district court to the actual 
effect of that order" to determine whether order "alters the legal relationship 
between the parties," and is thus appealable) . 

Current Proceedin~s In District Court 

There are three motions pending in the district court. 

( 1) Plaintiffs' Motion For Further Relief, filed March 18, 1998. 

Plaintiffs' motion asks for further reliefto aid in the enforcement of the Injunction as 
currently interpreted by the district court. However, the issue on appeal is whether the 
district court's current "interpretation" of the Injunction is correct. Therefore, if the 
CHA prevails on appeal, plaintiffs' motion will be moot. On March 23, 1998, the CHA 
filed a response to plaintiffs' motion, arguing, inter alia, that plaintiffs' motion should be 
dismissed without prejudice pending appeal ofthe Order. The district court has ordered 
plaintiffs to reply to the CHA's response by April6, 1998. 
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(2) CHA' s Motion To Stay Order Pending Appeal, filed March 20, 1998. 

The CHA' s motion asks the district court to stay the Order pending appeal. On April 1, 
1998, plaintiffs filed a response, arguing that the stay should not be granted. The district 
court has ordered the CHA to reply to plaintiffs ' response by April 6, 1998. 

(3) Plaintiffs' Motion To Name Additional Class Representatives 

Plaintiffs' motion asks the district court to name seven individuals as representatives for 
the plaintiff class. On March 30, 1998, the CHA filed a response to the motion, as well 
as a motion of its own seeking a hearing and discovery with regard to the question 
whether the seven individuals adequately represent the class. The district court has 
ordered plaintiffs to reply/respond to the CHA's response/motion by April 8, 1998. 

Major, Prior Appellate Proceedines 

The following is a list ofthe major, prior appellate proceedings in this case. None 

of the proceedings is directly related to the current appeal although the CHA relied on the 

holding in Gautreaux., et al. v. Romney eta!., 457 F.2d 124 (7Ut. Cir. 1972) (Nos. 71-1732,71-

1734, 71-1807), in support of its arguments below. Note that on November 24, 1971, this case 

was consolidated with a companion case filed against HUD (the consent decree entered in the 

companion case was terminated in August of 1997). Therefore, some ofthe cases listed below 

are more directly related to the companion case. 

Gautreaux. et al. v. CHAetal., 436 F.2d 306 (7Ut. Cir. 1970) (No. 18681) (af­
firmed order that modified Injunction to include deadline by which building sites 
selected by CHA had to be submitted to Chicago's City Council). 

Gautreaux., et al. v. Romney et al., 448 F.2d 731 (7m Cir. 1971) (No. 71-1073) 
(reversed order dismissing case against HUD) 

Gautreaux., et al. v. Romney et al., 457 F.2d 124 (7m Cir. 1972) (Nos. 71-1732,71-
1734, 71-1807) (reversed order prohibiting HUD from dispersing certain federal 
funds to the CHA) 
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Gautreaux. et al. v. City of Chicago. et al. v. Roti et a!. v. Vrdolyak. et al. v. CHA 
et al., 480 F.2d 210 (7th Cir. 1973) (Nos. 72-1409,72-1410, 72-1485, 72-1486) 
(affirmed order directing the CHA to ignore state statute that required the CHA to 
obtain the approval of Chicago's City Council prior to acquiring land for building) 

Gautreaux. et al. v. CHA et al., 503 F.2d 930 (7th Cir. 1974) (Nos. 74-1048, 74-
1 049) (remanded to the district court, holding that relief must not be limited to 
Cook County, but must be provided on a suburban or metropolitan basis) 

Hills. et al. v. Gautreaux. et al., 425 U.S . 284 (1976) (No. 74-1047) (affirmed and 
remanded to district court to craft relief on a suburban or metropolitan basis) 

Gautreaux. et al. v. CHAetal., 690 F.2d 601 (7th Cir. 1982) (No. 81-2223) 
(affirmed order granting interim attorneys fees) 

Official Capacity 

The office of the Executive Director of the CHA is currently occupied by Joseph 

Shu! diner. 

Dated: April 2, 1998 

Jerome M. Butler 
General Counsel 
Chicago Housing Authority 

Respectfully submitted, 

'--1( ~J tl-~M- "'""''--
Susan Getzendanner. 
Nancy S. Eisenhauer 
Skadden, Arps, Slate, Meagher & Flom (lllinois) 
333 W. Wacker Drive, Suite 2100 
Chicago, lllinois 60606 
(312) 407-0700 
Counsel for Defendant 
CIDCAGO HOUSING AU1HORITY 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT APR 1 .-

DOROTHY GAUTREAUX, et al . , 

Plaintiffs-Appellees, 

v . 

CHICAGO HOUSING AUTHORITY, 
and Executive Director Joseph 
Shuldiner in his official 
capacity, 

Defendants-Appellants . 

S!<A:J: C:N. :.\~ ?3 . SLATE. 
Appeal from the Uni~:: f< ~ i="LOf\1 
States District Court for 
the Northern District of 
Illinois, Eastern Division 

No. 66 C 1459 
Hon. Marvin E . Aspen 

No. 98 - 1807 

DOCKETING STATEMENT 

Plaintiffs-Appellees, Dorothy Gautreaux, et al., by their 

attorneys submit this Docketing Statement pursuant to Circuit 

Rule 3(c). The Appellant's docketing statement is not complete 

and correct under Circuit Rules 3(c) and 28(b). Plaintiffs refer 

the Court to their Motion to Dismiss Appeal, which is being filed 

herewith. 

The District Court's Jurisdiction 

The District Court has jurisdiction over this civil action 

which arises under the Fourteenth Amendment of the Constitution 

of the United States and 42 U. S.C. 1981 and 1983, pursuant to 28 

U.S.C . Sec. 1343 and 28 U.S.C. Sec. 1331. 



The Appellate Court's Jurisdiction 

The order appealed from ("Order") is not appealable; 

therefore this Court has no jurisdiction. The Order is neither a 

final judgment nor an interlocutory order appealable under 28 

U.S.C. Sec. 1292 (a) (1). 

The Order decided CHA's "Emergency Motion to Clarify" the 

1969 judgment order in this case. The Order neither concludes a 

discrete collateral proceeding (Resolution Trust Corp. re 

Ruggiero, 994 F.2d 1221, 1224 (7~ Cir. 1993), nor does it "set 

forth the steps . . to comply with the [pre-existing] 

injunction." ACORN v. Illinois State Bd. of Elect., 75 F.3rd 

304, 306 (7th Cir. 1996). Litigation continues in the district 

court on related motions. (See "Current Proceedings in the 

District Court," below.) Thus the Order is not a final judgment. 

Neither is the Order an interlocutory order appealable under 

28 U.S.C. Sec. 1292(a) (1). The Order clarifies rather than 

modifies the pre-existing injunction. ACORN, 75 F.3rd at 306. 

Both CHA (the moving party) and the District Court treated the 

motion as one to clarify, rather than to modify, the judgment 

order. Although the Court will look beyond labels in determining 

appealability, Motorola, Inc. v. Computer Displays Intern., Inc., 

39 F.2d 1149, 1155 (7th Cir. 1984), the Order neither sets forth 

any steps to be taken by CHA, nor particularizes in any way the 

conduct to be required of CHA. Thus it does not in any way 

change the legal relationship of the parties. (Id.) (Relying 

upon the definition of "Dwelling Unit" in the original judgment 

order, the Order merely makes explicit what was already plain -
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that the term "Dwelling Unit" applies to all public housing, 

however funded. ) Further, because litigation continues in the 

District Court on related motions, allowing this appeal would 

result in the Court•s being subjected to piecemeal appeals. 

ACORN, 75 F.3rd at 306 (7th Cir. 1996). 

The Order was signed by the District Court on February 23, 

1998 and entered on the docket on February 25, 1998. The notice 

of appeal was filed on March 26, 1998. There were no motions to 

alter or reconsider the Order. 

Current Proceedings in the District Court 

There are five motions pending in the district court: 

1. Plaintiffs' Motion for Further Relief, 
filed March 18, 1998 

Plaintiffs• Motion for Further Relief is based on the 

District Court•s order of August 14, 1987 appointing Daniel Levin 

and The Habitat Company as Receiver for development of CHA public 

housing. Plaintiffs• motion is based on a course of conduct by 
-

CHA that violates the Receivership order•s requirement that CHA 

cooperate with and assist the Receiver and refrain from 

interfering with the Receiver•s performance of its court-imposed 

duties. The motion asks the District Court to particularize the 

cooperation requirement of the August 14, 1987 order. CHA•s 

violations of the August 14, 1987 order and the relief requested 

include, but go far beyond, the HOPE VI program. Contrary to 

cHA•s Docketing Statement assertion (p. 2), plaintiffs• motion 

will therefore not be moot should CHA prevail on this appeal. 

Briefing was completed on the motion on April 6, 1998. 
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2. CHA's Motion to Stay Order Pending Appeal 
filed March 20, 1998 

CHA seeks a stay from the District Court of the Order 

involved in this appeal. Briefing was completed on April 6, 

1998. 

3. Plaintiffs' Motion to Name Additional Class 
Representatives, filed March 26, 1998 

Plaintiffs• motion asks leave of the District Court to 

name seven individuals as additional representatives for the 

plaintiff class. Briefing was completed on April 8, 1998. 

4. Motion for Hearing and Discovery on the Issue of 
Adequacy of Representation of Counsel and Proposed 
New Class Representatives, filed March 30, 1998 

CHA•s motion requesting hearing and discovery on the 

adequacy of class counsel and proposed additional class 

representatives is based in part on CHA•s theory that the Order 

creates conflicts among class members. While plaintiffs disagree 

with this view, CHA has taken the position that the motion to 

name additional class representatives and its motion for a 

hearing and discovery in large part involve the issues in the 

Order. CHA 1 s motion and plaintiffs• response have been noticed 

for presentation to the District Court on April 14, 1998. 

5. Motion to Strike Receiver's Response to 
CHA's Motion to Stay, to Strike Exhibits 
to Plaintiffs' Response, or in the Alternative, 
to Substitute Instanter the Attached Reply for the 
Reply Submitted by the CHA, filed April 6, 1998 

cHA•s motion to strike the Receiver•s response and 

plaintiffs• exhibits to their response respecting CHA•s stay 

motion, and the Receiver•s and plaintiffs• responses thereto, 
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have also been noticed for presentation to the District Court on 

April 14, 1998. 

Major Prior Appellate Proceedings 

While there are a number of major prior appellate 

proceedings, none is related to the current appeal. 

Official Capacity 

The office of the Executive Director of the CHA is currently 

occupied by Joseph Shuldiner. 

Respectfully submitted, 

One of Plaintiffs' Attorneys 

April 13, 1998 

Alexander Polikoff 
Julie Elena Brown 
Business and Professional People 

for the Public Interest 
17 East Monroe Street - #212 

- Chicago, Illinois 60603 
312/641-5570; fax: 312/641-5454 
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Plaintiffs, 66 c 1459, 66 c 1460 ~ 
(Consolidated) 

V. 

Hon. Marvin E. Aspen 
CHICAGO HOUSING AUTHORITY and 
ANDREW CUOMO, Secretary of Department 
of Housing and Urban Development, 

The Injunction 

Defendants. 

MEMORANDUM IN SUPPORT OF 
THE CHICAGO HOUSING AUTHORITY'S 

EMERGENCY MOTION TO CLARIFY INJUNCTION 

Back2found 

On July 1, 1969, this Court, Judge Austin presiding, entered a judgment order 

that constituted a mandatory injunction (the "Injunction") against the CHA. Gautreaux v. 

CHA, 304 F . Supp. 736 (N.D. Ill. 1969). The purpose of the Injunction was to end the 

CHA's use of race-based site selection and tenant assignment policies, and to remedy the 

effects of those policies . ld., at 737. Only Articles II , III , IV and VIII , which address the 

remedy for the CHA' s site selection policy, are the subject of this Motion. 

The Court, in its Memorandum Opinion and Order of August 26, 1997, 

Gautreaux v. CHA, 1997 U.S. Dist. LEXIS 12924 (attached as Exhibit A) , summarized the 

proscriptions of the Injunction: Article III prohibits the CHA from making any additional 

housing units available in predominantly black neighborhoods, called "Limited Areas," unless 

t5 b 7' l7 r:' -r ,:::_ 0 
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an equivalent number (originally 3 to 1) of housing units are made available in predominantly 

white neighborhoods, called "General Areas." Exhibit A at *3-4. This geographical 

requirement was intended to deconcentrate public housing in Limited Areas and provide 

African-American public housing tenants and applicants with the opportunity to move into 

General Areas. 

Article IV of the Injunction requires the CHA to add to its aggregate supply of 

public housing stock through the administration and implementation of a "scattered-site" 

building program, which constitutes the building of individual units (non-high rises) in a 

scattered pattern throughout the City. In this regard, Article IV states that "the CHA shall 

not concentrate large numbers of Dwelling Units in or near a single location." 1 

The HOPE VI Program 

HOPE VI is a model demonstration program created by Congress in 1992. 

Urban Revitalization Demonstration Program ("HOPE VI"), 42 U.S.C. § 1437/ (note, 

located at pp. 255-57 of the 1994 bound volume of the U.S.C.A.), P.L. 102-389, Title II, 

106 Stat. 1579 (attached as Exhibit B). 2 The purpose of the statute is to provide housing 

authorities with grants to rehabilitate and modernize severely distressed or obsolete public 

Article IV contains detailed prohibitions regarding the concentration of public housing 
units at both the individual building and neighborhood levels. ld. Subsection A prohibits the 
building of housing projects designed for more than, at a maximum, 240 persons; subsection 
B prohibits the concentration of public housing units in any one area of the City, by permit­
ting only a 15% concentration of public housing in any one census tract; and, subsection C 
prohibits the building or leasing of dwelling units above the third story of any structure. ld. 

2 The program was reauthorized and its requirements amended in 1995, 1996, and 
1997. See Excerpt from HUD's Office of Public Housing Investment Guidebook on HOPE 
VI: Building Communities of Opportunity (1997) (see Exhibit B). 
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housing projects, and to revitalize the neighborhoods in which those housing projects are 

located. HOPE VI has been described by HUD as the "key ingredient" in its efforts to 

"transform" the existing public housing system. Id. The HOPE VI statute envisions the 

deconcentration of public housing in existing mid- and high-rise public projects, calls for 

local housing authorities to be innovative in revitalizing distressed public housing projects 

and the communities in which that housing is located, and encourages housing authorities to 

integrate into their revitalization plans existing federal housing resources (such as Section 8) 

that provide public housing residents with a greater opportunity to choose where to live or to 

exit the public housing system entirely. Id. 

HOPE VI is appended to Section 14 of the Low-Income Housing Act, which 

provides funds to be used to maintain the viability of a housing authority's existing aggregate 

housing stock. See 42 U.S.C. 1437/. HOPE VI funding can be used to create replacement 

housing when other units are demolished, but it cannot be used by housing authorities to add 

to the aggregate existing housing stock. 3 HOPE VI is not, however, merely a source of 

rehabilitation funding . HOPE VI is also about revitalizing public housing communities. For 

example, while HOPE VI encourages deconcentration of public housing, it also permits the 

building of replacement housing on the site of the original public housing, 42 U.S.C. 

3 While two newly constructed units of housing may look the same, in Congress' 
public housing funding scheme they can be very different, depending on whether the unit 
adds to an authority's housing stock or simply replaces existing stock. The classification of a 
newly constructed unit as truly "new" as opposed to "replacement" has real meaning to 
Congress; many funding decisions depend on the size of a housing authority (judged by its 
aggregate housing stock), and the authority's competency record with regard to that aggre­
gate stock. 
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§ 1437p(t), as amended September 23, 1996, and encourages housing authorities to work 

with tenants in existing public housing communities . 

In 1996, after HUD had used the HOPE VI program to provide funding to the 

CHA as a part of the relief it owed to plaintiffs under the Gautreaux-HUD consent decree 

("Consent Decree"), Congress specifically enacted an amendment to the HOPE VI statute 

providing that HOPE VI funds shall not be used "directly or indirectly .. . to settle litigation 

or pay judgments." Exhibit B, Guidebook, l.C.7. As noted in the Congressional Re~ord , 

Congress "inserted [the amendment] to ensure that HOPE VI funds are used for the purpose 

of revitalizing severely distressed public housing facilities." 142 Cong Rec H 10733, 10748. 

The CHA 's Revitalization Projects in Limited Areas 

During the past two years, the CHA began a number of neighborhood revital­

ization projects at sites in Limited Areas. The revitalization projects are being or will be 

funded in whole or in part by federal grants to the CHA under three federal programs, 

including HOPE VI, or by "development" money awarded to the CHA for the development 

of new housing. To the extent development funds have been allocated to any of the 

revitalization projects, the CHA, the plaintiffs, the Receiver and HUD have treated the 

expenditure of those funds as covered by the Injunction. 

However, the projects violate the terms of the Injunction. The projects are 

located entirely in Limited Areas or in isolated parts of Limited Areas that are considered to 

be Revitalizing Areas. The Injunction does not permit building in Revitalizing Areas, but 

instead requires equal building in both the General and Limited Areas. Thus , compliance 

with the Injunction is not possible. However, HUD and the plaintiffs agreed that the 
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development funds could be diverted from use under the Injunction in General Areas , and 

instead used in Revitalizing Areas. The parties then proceeded to negotiate agreed waivers 

of the Injunction, which this Court approved. 4 Under the Court's orders , the geographical 

limitations and other requirements of the Injunction are waived because the projects are in 

Revitalizing Areas , and thus meet the criteria for building that was provided for by the 

Consent Decree. 5 

The revitalization projects at Homer and the Lakefront are very much like the 

revitalization projects at Cabrini, ABLA and Robert Taylor that have been approved by HUD 

for HOPE VI funding . However, the HOPE VI projects are very different from the projects 

in Revitalizing Areas that this Court has approved by waiving the requirements of the lnjunc-

tion. HOPE VI requires local housing authorities to concentrate on the most severely 

distressed housing projects, wherever they are located, without regard to whether the 

neighborhood is predominantly black, predominantly white, or revitalizing. Because all of 

4 Orders have been entered by the Court in connection with Homer and North 
Kenwood-Oakland ("Lakefront") Limited Areas. See Exhibits G and H, respectively, 
attached hereto. This Court also waived the requirements of the Injunction for the construc­
tion of units in Lawndale, a Limited Area. 

5 The relief against HUD required any aggregate increase in the CHA' s existing 
housing stock to take place in the General or Revitalizing Areas. Gautreaux, 523 F .Supp. at 
668-69 (relief against HUD was "in sharp contrast" to relief under the Injunction, which 
does not provide for building in revitalizing areas). While no specific Revitalizing Areas 
were designated by the Consent Decree, Judge Crowley defmed the concept, for purposes of 
the HUD litigation, as areas having a "substantial minority population and undergoing 
sufficient redevelopment to justify the assumption that [the] area will become more integrated 
in a relatively short time." Id. at 669. The concept of building in selected Limited Areas 
deemed to be Revitalizing Areas, without simultaneous building in General Areas, was 
specifically "introduced" in the HUD litigation in 1981 because, at the time of its entry, it 
was "recogniz[ed] that total relief to Gautreaux families outside of the Limited Area could 
not be provided in the foreseeable future" Id. 
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the most severely distressed housing projects in Chicago are located in the Injunction's 

Limited Areas, HOPE VI projects could not meet the locational requirements of the Injunc­

tion. If HOPE VI projects were deemed to be governed by the Injunction, they could only 

be approved by this Court as a complete exception to the Injunction. 

The different purposes of the Gautreaux remedy and of HOPE VI explain the 

programmatic differences discussed above. Gautreaux was created to remedy an adjudicated 

violation of the Fourteenth Amendment based on the over-concentration of public housing in 

predominantly African-American neighborhoods in Chicago. The remedy required the CHA 

to provide housing units in the predominantly white areas of the City at the same or greater 

rate as units are built in the predominantly black areas. The Gautreaux remedy requires 

programs designed, by way of the locational requirements of the Injunction, to focus exclu­

sively on racial integration. In direct contrast, HOPE VI focuses on both economic and 

racial integration for those public housing tenants now living in the most severely distressed 

projects, wherever located. Thus, HOPE VI funding cannot be restricted, as Gautreaux 

revitalization development funds have been, to projects in areas that can be described as 

"revitalizing. " 

The CHA 's Applications for HOPE VI Funding 

Eligible housing authorities, such as the CHA, are required to compete for 

HOPE VI grant money. The application must set forth a detailed plan for the revitalization 

of existing distressed public housing projects that complies with detailed HOPE VI require­

ments. Once a housing authority has been awarded HOPE VI funding for any given year, 

the authority must submit to HUD a program implementation plan that, inter alia, has been 
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approved by the local governing body. Id., Ex. B, at 256, column 1. In the event that the 

authority does not proceed in a manner consistent with its implementation plan, the Secretary 

of HUD may withdraw any unobligated balances of funding, and make such funds available 

to other eligible communities. Id. , at 257, column 2. 

The CHA made application to HUD for HOPE VI funding in 1993, 1996, and 

1997. The CHA was awarded grants in 1993 and 1996, and is awaiting the results of the 

1997 application process. The CHA's position has been and remains that the CHA has the 

right to apply for HOPE VI funds, that such programs are not covered by the Injunction, and 

that the Receiver has no development authority with respect to HOPE VI projects. Up until 

very recently, HUD had taken no actions that would indicate that it interpreted this Court's 

orders in the Gautreaux case as affecting the HOPE VI program. However, HUD's most 

recent action, conditioning its approval of the implementation plan for the Cabrini project on, 

among other things, obtaining the approval of the plaintiffs and this Court in 30 days, 

indicate that the agency is acting on the belief that the Injunction applies to HOPE VI. 

Neither plaintiffs nor the Receiver have raised the question of the Court's 

jurisdiction over HOPE VI with this Court. Indeed, neither plaintiffs nor the Receiver, well 

knowing that the CHA intended to and did apply for HOPE VI funding, formally objected to 

the CHA's preparation and ftling of the applications. If the plaintiffs believed that the HOPE 

VI applications were covered by the Injunction and the order appointing the Receiver, then 

the Receiver was the entity that should have prepared and made the applications. See Order 

Appointing Receiver (August 14, 1987), , 2(a)(i) (attached as Exhibit C). 
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In only two circumstances has the CHA requested plaintiffs' limited coopera-

tion in a HOPE VI application, neither of which implies that the CHA considered HOPE VI 

to be covered by the Injunction. The first instance was in connection with the CHA' s 1996 

applications . HUD's 1996 notice of funds availability ("NOFA") for HOPE VI provided an 

absolute priority for 350 replacement units if the CHA's application met the statutorily 

mandated requirements of the NOFA. See, ~. Letter to A. Polikoff from H. Cisneros, 

dated July 11, 1996, at 1 (attached as Exhibit D). See also 1996 NOFA 61 FR 38024, 

38025-026. HUD did this to fulfill part of its obligation to the plaintiffs under the 

Gautreaux/HUD consent decree. 6 Id. In accordance with the 1996 NOFA, one of the 

CHA's 1996 applications included a request for HOPE VI funds for the construction of 350 

units. The 1996 applications also sought HOPE VI funds for a project to demolish some of 

the Robert Taylor Homes. 

The CHA asked Alexander Polikoff of BPI to sign-off on the ABLA/Horner 

portion of the 1996 applications because the funds were to be used to provide Gautreaux 

housing units under the HUD Consent Decree. See Letter to J. Shuldiner from A. Polikoff, 

dated July 25, 1996, at 1 (attached as Exhibit E). BPI did not participate in any respect 

with regard to the portion of the CHA's 1996 HOPE VI applications that related to the 

Robert Taylor Homes development project. 

The second instance occurred in connection with the CHA's application under 

the 1997 HOPE VI NOFA, which required the application to be approved by any litigants in 

6 It was this use of HOPE VI funds that led Congress to amend HOPE VI to prevent 
HUD's use of HOPE VI funds for litigation purposes and to insure that the funds are used 
for their legislative purpose: revitalization of existing public housing. 
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Receiver performed some general consulting activities on the project. However, contract 

terms were not reached, and, since that time, the Receiver has not had any development 

authority at Cabrini, and has not been involved in formulating any final plans or implement-

ing those plans. 

Following the dispute over the Receiver's role on the Cabrini project, the 

Receiver also argued that it had development authority over the CHA' s Homer and ABLA 

projects. Again, the CHA disagreed, based on its understanding of the Injunction and the 

order appointing the Receiver. However, due to the Receiver's experience in working with 

the CHA and HUD, the CHA entered into a contractual arrangement with Dan Levin and 

The Habitat Company, under which they would act as the development manager for the 

project. 7 

On September 18, 1997, HUD approved the CHA's implementation plan for 

the Cabrini funds, but linked it to a number of conditions. One condition is that within 30 

days the plaintiffs and the Court approve the implementation plan (which has already been 

approved by the City of Chicago as per the HOPE VI statute). HUD took this action despite 

the fact that it had approved the CHA's 1993 application for the HOPE VI funds without 

requiring the plaintiffs' approval. HUD has imposed this condition acting on the belief that 

7 It is axiomatic that if HOPE VI is not governed by the Injunction, the Receiver lacks 
authority over HOPE VI. However, if the Court denied CHA's Motion to Clarify the 
Judgment Order, there would still be a dispute whether the Court's 1987 Order appointing 
the Receiver gives the Receiver authority over the CHA's HOPE VI projects. Accordingly, 
if the Court determines that the Injunction covers HOPE VI, the CHA will ask the Court to 
clarify the Receiver's authority with regard to the CHA's HOPE VI projects, or alternatively 
to amend the order appointing the Receiver to exclude HOPE VI projects. This would be a 
completely separate motion requiring extensive briefmg by the parties. 
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this Court's Injunction and orders require such approval. The CHA disagrees with the 

interpretation and, accordingly, has filed this Motion seeking clarification of the Injunction. 

Ar~ment 

A party whose conduct is governed by the terms of an injunction has the right 

to seek clarification of the injunction, or a declaration of rights under the injunction, at any 

time. Matter of Hendrix, 986 F.2d 195, 200 (7th Cir. 1993). The CHA believes that HOPE 

VI funding and its HOPE VI demonstration programs clearly fall outside of the scope of the 

Injunction. Nevertheless, because-plaintiffs' counsel has recently asserted a contrary view in 

a concrete manner, see Ex. F, and because of HUD's conditional approval of the implemen-

tation plan for Cabrini funds already allocated as a result of the CHA's 1993 HOPE VI 

application, the CHA has filed this Motion. 

HOPE VI did not Exist When Injunction was Entered 
and is not Part of the Remedy Available to the Plaintiffs 

This Court recently held that because the federal Section 8 voucher program 

was not in existence at the time the Injunction was entered, the Injunction did not govern the 

program and the program is not part of the relief granted to the plaintiffs. (Ex. A) 

Similarly, the HOPE VI Urban Revitalization Demonstration Program, created by Congress 

in 1992, did not exist at the time of the entry of the Injunction. Indeed, the program is one 

of many initiatives undertaken by the lOlst and 102nd Congress in an effort to "reform" the 

"conventional" housing programs of the previous decades. Accordingly, the relief provided 

the plaintiffs in the Injunction does not include HOPE VI, and the Injunction should not now 

be interpreted as governing the program. 

The Injunction Has Not Been Used to Govern Funds 
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Provided to CHA to Revitalize Housing in Limited Areas 

The Injunction has not been used over the past nearly thirty years to control all 

of the CHA's resources, or to regulate or direct the CHA's plans with regard to the aggre-

gate housing stock and public housing communities located in Limited Areas. Indeed, in the 

early 1990's, this Court, over the plaintiffs' objection, permitted the CHA to use "modem-

ization" funds provided under Section 14371 of the Low-Income Housing Act (the "Act"), 

without interference. See Gautreaux v. CHA, 1991 U.S. Dist. LEXIS 4123 (April 4, _1991) 

(attached as Exhibit I). At that time, the plaintiffs tried to stop the rehabilitation of some 

high-rise buildings in the North Kenwood-Oakland Limited Area (Lakefront). Notably, the 

plaintiffs did not argue that they had a right under the Injunction directly to control the 

CHA's modernization funds. See Memorandum In Support Of Plaintiffs' Motion For 

Further Relief, filed November 21, 1990 (attached as Exhibit J); Plaintiffs' Reply To 

Responses Of CHA And HUD To Plaintiffs' Motion For Further Relief, flled January 22, 

1991 ("Pl. Reply") (attached as Exhibit K). 

Instead, the plaintiffs argued that the proposed rehabilitation violated the 

Injunction merely because the proposed rehabilitation might frustrate a scattered site opportu-

nity. The plaintiffs made only a "limited" request for the "additional relief" of a court-

ordered time delay of the commencement of the rehabilitation projects in order to allow for 

the exploration of alternatives to rehabilitation. See Ex. I. The Court denied plaintiffs' 

requested relief. HOPE VI funds are also "modernization" funds; 8 indeed, the HOPE VI 

8 A second current source of modernization funds is the Housing and Community 
Development Act. The CHA intends to use such funds for the Darrow revitalization project. 

(continued ... ) 
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statute is appended as a note to the statutory section authorizing grants of such funds. 

Accordingly, the use of HOPE VI funds should not be governed by the Injunction. 9 

The Injunction, Interpreted in Proper Context, 
Does Not Purport to Regulate Revitalization Programs 

The Injunction is composed of eleven articles. Articles II , III , IV, and VIII 

set forth the "scattered-site" building program. Articles V and VI set forth requirements 

relating to the CHA's tenant assignment policy. The remaining Articles I, VII, IX, X, and 

XI set forth the Injunction's definitional section, reporting requirements , and other nori-

programmatic requirements. None of the Articles refers to the maintenance or operation of 

housing stock that already existed in the Limited Areas of the City at the time of the entry of 

the Injunction. None of the Articles purports to bring all of the CHA's operations , including 

work to be done in then-existing public housing communities, under the direct control of this 

Court. None of the Articles requires the destruction, demolition, or retirement over time of 

the housing stock located in the Limited Area that existed at the time of the entry of the 

Injunction. Thus, while comprehensive with regard to the regulation of the aggregate 

8( •• . continued) 
Consistent with its position on this Motion, the CHA does not believe that it must seek a 
waiver of the Injunction from the Court to proceed with the project. However, plaintiffs and 
the CHA are currently attempting to prepare a joint motion to waive the Injunction's 
proscriptions. The CHA is willing to negotiate the joint motion with regard to Darrow, and 
with regard to Darrow only, in an effort to commence construction activities at Darrow 
without any further delay. However, the CHA will only agree to file the joint motion if it 
can obtain an agreement from plaintiffs that the Darrow motion will not prejudice the CHA' s 
present Emergency Motion. 

9 The HOPE VI program is also analogous to a prior demonstration program funded by 
the federal government, the "Model Cities Program," which the Seventh Circuit found to be 
a separate program from the scattered-site building program established by the Injunction. 
Gautreaux v. Romney, 457 F.2d 124 (7th Cir. 1972). 
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increase in the supply of CHA's total housing stock, the Injunction simply does not purport 

to regulate all of the CHA' s activities with regard to its total housing stock. 

Some of the provisions of the Injunction, however, are broadly-worded. The 

two most sweeping provisions of the Injunction are in Articles II and VIII. Article II states 

that: 

[the] CHA shall not authorize, approve or implement any plan for Dwelling Units, 
nor shall CHA seek any approval or request or accept any assistance from any 
government agency with respect thereto, ... unless such plan affirmatively requires 
that, 

A. All Dwelling Units provided for in such plan shall be located in conformi­
ty with the provisions of Article III hereof [the one-for-one building/leasing 
requirement] . 

"Dwelling Unit" is defmed broadly as including each and every unit of family-public housing 

in the CHA system rather than being limited to scattered housing units. Id., at 737. Article 

VIII states that: 

[the] CHA shall affirmatively administer its public housing system in every respect 
(whether or not covered by a specific provision of the judgment order) to the end of 
disestablishing the segregated public housing system . . . . Id., at 741. 

Such provisions, on their face, suggest that the CHA must use any and every 

method available to it to "disestablish" segregation in public housing, and that any and all of 

the CHA's plans regarding any housing unit under its jurisdiction are governed by the Injunc-

tion. However, such a broad reading of the Injunction has already been rejected by this 

Court. Compare Ex. K, Pl. Reply at 4-5 (urging relief based on reading of "affirmatively 

administer clause") with Ex. I, Gautreaux, 1991 U.S. Dist. LEXIS 4123 at *2-3 (court, 

"while not unsympathetic to plaintiffs," refuses to grant plaintiffs' requested relief on the 
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ground that "the extremely broad reading of the consent decrees [HUD consent decree and 

CHA Injunction] advocated by the plaintiffs is [not] justified.") 

The language and structure of the Injunction, like "any other disputed 

writing," must be construed in the proper context. Youakim v. McDonald, 71 F.3d 1274, 

1283 (7th Cir. 1995) . Here, the relevant context includes prior interpretations of the 

Injunction, the parties' past conduct, as well as the circumstances under which the Injunction 

was entered. See Youakim, 71 F.3d at 1283 (factors to consider include, among other 

things, nature of original claim, the relief that was sought, the issues actually decided by the 

earlier tribunal, and the mischief the injunction was designed to eradicate). All of these 

factors show that the Injunction, interpreted in context, does not apply to HOPE VI. 

The Injunction itself, and Judge Austin's contemporaneous actions, are 

inconsistent with a broad reading of the general language in Article II and VIII. At the time 

the Injunction was entered the public housing system was already segregated and yet the 

specific relief awarded by Judge Austin was detailed and limited to the remedy of the 

scattered-site housing program. Judge Austin did not require the CHA to increase the 

aggregate number of units only in the General Areas to the exclusion of the Limited Areas, 

which in theory would have more quickly achieved desegregation. Instead, the Injunction 

seeks to deconcentrate public housing in Chicago by insuring that some defmable percentage 

of the future aggregate increase in the supply of public housing would take place in the 

General Areas of the City. 10 

10 Judge Austin specifically refrained from cutting off all federal funding to the CHA. 
296 F.Supp. 907, 914-15 (summary judgment on Count II denied because, "in the context of 

(continued .. . ) 
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It is clear that the Injunction was not intended to regulate any future attempts 

by the CHA to revitalize the housing stock and public housing communities already existing 

at the time of the entry of the Injunction. The Injunction was intended to regulate and 

control only the aggregate increase in the supply of public housing stock, as well as the 

CHA's tenant assignment policies with regard to all housing stock. Accordingly, because the 

goal of the HOPE VI program is the revitalization of existing housing stock and public 

housing communities, the Injunction should not be read to govern the program. 

The Plaintiffs ' Actions Are Consistent with the 
Fact that HOPE VI is not Governed by the Injunction 

Plaintiffs' course of conduct with regard to HOPE VI demonstrates that they 

do not understand the Injunction to govern the HOPE VI program. For example, in the 

recent litigation over Section 8, plaintiffs argued to this Court that funding for the scattered-

site building program was almost exhausted. Motion To Modify Judgment Order, filed 

March 21, 1997, , 4. This statement was made in the face of nearly $120 million unspent 

dollars of HOPE VI funding, and the fact that the scattered-site building program permits 

building of scattered-site housing in the Limited Areas in which HOPE VI work is taking 

place. Thus, plaintiffs as recently as six months ago, did not appear to believe that HOPE 

10
( ••• continued) 

this case," granting summary judgment would lead to the cutting off of all federal funds). 
Judge Austin did not even attempt to deconcentrate public housing in Chicago, for example, 
by ordering the CHA to tear down, or retire over time, its existing housing stock in African­
American neighborhoods. Cf. Walker v. HUD, 734 F.Supp. 1231, 1270 (N.D. Tex. 
1989)(demolition of existing housing a "recognized, legitimate" part of a desegregation 
remedy, notwithstanding objections by several hundred plaintiff class members). 
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VI money could be used for the Gautreaux scattered-site housing program or that HOPE VI 

was somehow governed by the Injunction. 

In addition, plaintiffs have failed, since 1993, to object to the CHA's HOPE 

VI applications, despite the fact that the applications do not meet the one-for-one building 

requirements as required under Article II of the Injunction, and despite the fact that the 

Receiver has not been involved in making the applications. See Gautreaux, 304 F.Supp. at 

738; Ex. C, Order Appointing Receiver, 1 2(a)(i). Perhaps more tellingly, plaintiffs have, 

on one occasion, asked HUD for the right to control or direct some HOPE VI funding . 

Plaintiffs did so not in the context of the case against the CHA, but instead in the context of 

the Gautreaux/HUD consent decree. Specifically, in that instance, plaintiffs asked for 

control of a limited amount of HOPE VI funding, and then only as a form of alternative 

relief "comparable" to 350 new-construction Section 8 certificates that HUD was already 

obligated to provide under the consent decree. See Exhibits D and E, Letters to and from A. 

Polikoff. See also Gautreaux, 523 F.Supp. at 681-82, Section 8.6 (providing for comparable 

alternative relief after negotiation between plaintiffs and HUD). In response to plaintiffs' 

request, the then-Secretary of HUD (Henry Cisneros) indicated that he could not provide 

plaintiffs/the Receiver with a HOPE VI "set-aside" because the HOPE VI statute did not 

provide the Secretary, "as a matter of law, " with the authority to do so. 11 

11 In the end, plaintiffs (with the "assistance" of HUD) negotiated a deal with the CHA 
which permitted plaintiffs and HUD to substitute some HOPE VI funds as alternative relief 
under the Consent Decree. Of course, there is no more relief available to plaintiffs under the 
Consent Decree, and the deal with the CHA did not (and could not) alter the terms of the 
Injunction or the HOPE VI statute. 
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The limited actions actually taken by the plaintiffs in the HUD case, and their 

failure to act with respect to the CHA's HOPE VI applications, are consistent with only one 

conclusion, and that is that HOPE VI is not governed by the Injunction and is not part of the 

relief to which the plaintiffs are entitled under the Injunction. 

Any Other Interpretation of the Injunction Raises 
Serious Separation of Powers and Federalism Concerns 

HOPE VI funds cannot be used to fund the Injunction's scattered-site program. 

Even if the CHA were allowed to use HOPE VI funds, the CHA would have to obtairt 

complete waivers of all of the requirements of the Injunction, just as the CHA was required 

to obtain waivers to use its development funds in revitalizing projects in Limited Areas. 

The mandates of the HOPE VI program, while complementary in a larger sense to the 

Injunction (i.e., economic integration may lead to racial integration), are in direct conflict 

with the mandatory building program created by the Injunction. Any interpretation that the 

Injunction requires the CHA to use its HOPE VI funds in compliance with the building 

program set forth in the Injunction raises serious separation of powers concerns. 12 

Conversely, to force the CHA to submit to a waiver process in order to 

comply with federal law in the use of its HOPE VI monies, is to require the CHA to 

negotiate with private individuals (plaintiffs' counsel) and obtain federal court approval, 

12 See Alliance To End Repression v. City of Chicago, 742 F.2d 1007, 1019 (7th Cir. 
1984) (consent decree interpreted in order to avoid separation of powers concerns); Mobil 
Oil Corp. v. Higginbotham, 436 U.S. 618, 625-26, 98 S.Ct. 2010, 2015 (1978) (noting the 
difference between filling in gaps in a statute and "rewriting rules that Congress has 
affirmatively and specifically enacted"). See also United States v. Board of Educ. of the 
City of Chicago, 11 F.3d 668, 673 (7th Cir. 1993) (noting that consent decree cannot bind a 
unit of government that is a non-party to fund the activities required of a defendant-govern­
mental unit). 
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despite HOPE VI's focus on the approval of the local governing body, and despite the fact 

that there has been no fmding that the HOPE VI program is itself violative of the Fourteenth 

Amendment. The cases of Alliance To End Repression, cited in n. 12, and Gautreaux v. 

Romney, cited inn. 9, seek to avoid such effects of mandatory injunctions. 

In addition, to require the CHA to submit to such a procedure raises serious 

federalism concerns . See Hoover v. Wagner, 47 F.3d 845 , 850 (7th Cir. 1995) (explaining 

that a mandatory injunction against a unit of state government is truly "extraordinary" 

because of comity concerns). See also ACORN v. Edgar, 56 F.3d 791, 797-98 (7th Cir. 

1995) (stating that any federal injunction against a state agency is, because of comity 

concerns, a heavy burden on the state). Here, the burdens on the CHA of submitting to such 

a process are heavy, even aside from the general burden on comity. For example, to require 

the CHA to negotiate with plaintiffs' counsel to obtain a waiver in this context is to improp­

erly cede some of the CHA's prioritizing power (although not accompanying accountability) 

to private individuals and the federal court. Cf. Ex. I, Gautreaux, 1991 U.S. Dist. LEXIS 

4123 at *2-3 (where court refused to enjoin work proceeding under a separate program, 

despite the fact that court was "not unsympathetic" to plaintiffs' questioning of CHA's work 

prioritization scheme). 

19 



Conclusion 

WHEREFORE, for the above reasons, the CHA respectfully requests that this 

Court grant the CHA's Emergency Motion to Clarify the Injunction and declare that the 

Injunction does not apply to the CHA's use of HOPE VI funds or its HOPE VI projects. 

Dated: September 29, 1997 

Jerome M. Butler 
General Counsel 
Chicago Housing Authority 

Respectfully submitted, 

.- ----~--
-susan Getzendanner 

Nancy S. Eisenhauer 
Skadden, Arps, Slate, Meagher & Flom (Illinois) 
333 W. Wacker Drive, Suite 2100 
Chicago, Illinois 60606 
(312) 407-0700 

Counsel for Defendant 
Chicago Housing Authority 
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OPINION: MEMORANDUM OPINION AND 
ORDER 

MARVIN E. ASPEN, Chief Judge: 

This litigation dates back to 1966 when black resi­
dents of Chicago Is public housing brought a class ac­
tion n1 against the Chicago Housing Authority (CHA) 
and the Department of Housing and Urban Development 
(HUD), alleging that the defendants violated federal 

_.constitutional and statutory provisions by basing pub­
lic housing policies and practices on race. Specifically, 
CHA intentionally limited the number of black families 
living in white housing projects and deliberately tar­
geted only predominantly black neighborhoods in which 
to build public housing, while HUD knowingly as­
sisted [*2] CHA in carrying out this discrimination. 
Gautreaux v. CHA, 296 F. Supp. 907 (N.D. nl. 1969) 
(liability against CHA); Gautreaux v. Romney, 448 F.2d 

731 (7th Cir. 1971) (liability against HUD). In 1969, 
a judgment order was entered against CHA, Gautreaux 
v. CHA, 304 F. Supp. 736 (N.D. fll. 1969), and after 
years of litigation at all levels of the federal judiciary, a 
consent decree was entered into with HUD, Gautreaux 
v. Landrieu, 523 F. Supp. 665 (N.D. nl. 1981), aff'd, 
690 F.2d 616 (7th Cir. 1982). Numerous disputes since 
then have generated several other orders dealing with 
the implementation of the CHA judgment and the HUD 
consent decree. E.g. , Gautreaux v. Chicago Housing 
Authority, 1991 U.S. Dist. LEXIS 4123, 1991 M. 49568 
(N.D. ill. April4, 1991). 

nl The class was defined as black tenants of and 
applicants for public housing in Chicago. 304 F. 
Supp. 736, 737 (N.D. nl. 1969). Although we 
understand that the lead named plaintiff, Dorothy 
Gautreaux, has passed away, we presume that sub­
stitution of new class representatives has or will take 
place. See Hassine v. Jeffes, 846 F.2d 169, 176 n.3 
(3d Cir. 1988) (if named plaintiff-inmate transferred 
from institution. current inmate may be substituted to 
represent class); lbn Hom v. Trickey, 840 F.2d 604, 
608 (8th Cir. 1988) (same); Doe v. Reivitz, 830 
F.2d 1441, 1451 (7th Cir. 1987) ("Substitution of 
named parties might be necessary in the future to as­
sure representativeness if additional proceedings take 
place in this case . . . . "); Wilson v. Huntingdon 
Housing Authority, 770 F.2d 168, 1985 M. 13513, 
at *1 (6th Cir. 1985)(" If this case is to continue as a 
class action. some current resident of public housing 
administered by the Huntingdon Housing Authority 
should be substituted as a named plaintiff . ... "). 
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[*3) 

Present! y before us are four motions: ( 1) the plaintiffs' 
motion to modify the judgment order against CHA; (2) 
HUD's motion to terminate the consent decree; (3) the 
plaintiffs' motion to enforce a provision of the consent 
decree prohibiting HUD from approving CHA's use of 
certain forms of § 8 housing assistance payments , 42 
U.S. C. § 143 7f, unless specific location requirements 
are met; and (4) the plaintiffs' motion to declare that 
HUD must set aside § 8 contract authority for fiscal 
year 1997. For the reasons discussed below, we deny the 
plaintiffs ' motion to modify the judgment order, grant 
HUD' s motion to terminate the consent decree, and deny 
the plaintiffs ' two motions under the consent decree. 

I. Modification of CHA Judgment Order 

At the outset, we explain generally the 1969 judgment 
order to provide background for the plaintiffs' motion to 
modify it. The judgment order divided Cook County's 
census tracts into two categories: the Limited Public 
Housing Area and the General Public Housing Area. 
The Limited Area was essentially defined as those census 
tracts composed of 30% or more non-white population. 
while the remaining tracts constituted the General Area. 
Attempting [*4) to remedy the effects of past discrimina­
tory site-selection and tenant assigrunent procedures, the 
judgment order in essence prohibited any development 
of public housing in the Limited Area without simul­
taneous development in the General Area. Judgment 
Art. II(C), 304 F. Supp. at 738. Because CHA proved 
inept at building public housing on scattered-sites, we 
appointed a Receiver for the program in 1987 and it was 
not until then that construction began in earnest. 

Now, as the scattered-sites program continues under 
the Receiver, the plaintiffs contend that § 8 rent subsi­
dies n2 have replaced new construction as the primary 
means for providing public housing. Pls.' Mot. P 4. 
According to the plaintiffs, this shift in federal hous­
ing policy justifies modifying n3 the judgment order in 
order to bring the CHA' s use of § 8 certificates under 
the order's auspices. Furthermore, the plaintiffs point 
out, fewer than 3000 scattered-sites units have been built 
so far and approximately only 7000 more families have 

.. been assisted by the separate HUD § 8 program under 
the consent decree; meanwhile, the members of the class 
comprise 40,000 families . 

n2 Section 8 of the United States Housing Act, 
42 U.S.C. § 1437f (as amended), authorizes the 
Secretary of HUD to enter into • annual contribu­
tions contract[s] • with public housing agencies, § 

1437f(b). (o). which in rum make assistance pay­
ments on behalf of recipients who hold the § 8(b) 
"cenificates" or § 8(o) "vouchers," 24 C.F.R. § 
982.1. 

[*5) 

n3 Although the plaintiffs belatedly attempt to 
characterize their request as one for "paniculariza­
tion, not expansion, of the judgment order, " Pls.' 
Reply at 3, we agree with their earlier acknowledg­
ment that "because the Section 8 rent subsidy pro­
gram was not in existence when the judgment order 
was entered, CHA's Section 8 program was not part 
of the relief provided to the plaintiff class," Pis.' 
Mot. P 5. Indeed, it was the later HUD consent de­
cree that purported to indirectly oversee CHA's use 
of § 8 rent subsidies by imposing limits on HUD 's 
ability to approve CHA's contract authority. See 
Consent Decree P 5. 8 .1. 

In order to prevail on a motion to modify the judg­
ment order, the plaintiffs must show that the "principal 
objects" of the order have not been achieved. United 
States v. United Shoe Machinery Corp. , 391 U.S. 244, 
20 L. Ed. 2d 562, 88 S. Ct. 1496 (1968); see United 
States v. Local560 (l.B.T.), 974 F.2d 315, 331-32 (3d 
Cir. 1992); Gautrtaux v. lleaver, 535 F. Supp. 423, 
426-27 (N.D. nz. 1982). We examine the "specific facts 
and circumstances, • United Shoe Machinery, [*6] 391 
U.S. at 248, and weigh the equities at stake in determin­
ing the propriety of modification. lleaver, 535 F. Supp. 
at 426. Importantly, even if the "principal objects" of 
the original order have not yet been fully achieved, we 
must consider whether other reasons outside the control 
of the defendant have prevented success and whether 
adherence to, rather than modification of, the current 
injunction may be the most fair alternative. These lat­
ter considerations inform our inquiry because, as the 
school desegregation cases instruct us, federal coun su­
pervision of local government operations should be a 
"temporary measure to remedy past discrimination" and 
is ·not intended to operate in perpetuity. • Board of Educ. 
of Oklllhoma City Pub. Schs. v. Dowell, 498 U.S. 237, 
247, 248, 112 L. Ed. 2d 715, 111 S. Ct. 630 (1991) . 

We start, then, with the judgment order's principal ob­
jects: "to prohibit the future use and to remedy the past 
effects of the defendant Chicago Housing Authority's 
unconstitutional site selection and tenant assigrunent pro­
cedures." 304 F. Supp. at 737. By 1968, CHA's site se­
lection had placed 99.5 % of 30,848 public housing units 
in mostly black neighborhoods and [*7] tenant assign­
ment had reserved four projects to be populated almost 
entirely by whites. 296 F. Supp. at 909-10. n4 While 
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it might be expedient to simply accept the plaintiffs' as­
sertion that "the vast majority of CHA's family public 
housing still consists of the same segregated units, in 
the still segregated neighborhoods," Pls.' Reply at 5, as 
well as the plaintiffs' unstated assumption that the assert­
edly segregative situation is entirely a result of CHA's 
original discrimination, we must insist on specific facts 
supported by evidence. For example, relevant informa­
tion to test the first assertion would include the number 
of public housing projects that remain predominantly 
white arid the number of projects located in the Limited 
Area and the General Area. If the evidence shows that 
segregation in public housing still exists, then we must 
explore the link between the current segregation and 
CHA's original discrimination, past remedial efforts (or 
lack thereof), current remedial efforts, and future plans. 
For example, we would examine the quantity and loca­
tion of affordable land in the General Area remaining 
for site selection, the effects of private decisionmaking 
on the current segregative [*8] state, and the effects of 
the shift in demographics over the years. 

n4 The 99.5% figure did not include the four al­
most entirely white public housing projects. 296 F. 
Supp. at 910. 

Without such evidence, we cannot grant the plain­
tiffs' motion to modify the judgment order. In the 
absence of a showing that the judgment order's objec­
tives are not being accomplished and that the extent of 
the lack of progress is largely grounded in the origi­
nal discrimination, it would be improper to add thou­
sands of § 8 rent subsidy certificates and vouchers to the 
judgment order. The Receiver has, relatively speaking, 
only recently begun to implement the judgment order 
and we should allow time for the scattered-site program 
to work before turning to another form of relief, espe­
cially if CHA is now cooperating in implementing the 
order to the extent practicable. Indeed, the scattered­
side program most directly deals with CHA's original 
violations-placement of public housing projects solely 
in black neighborhoods-while § 8 rent [*9] subsidies are 
already usable by the recipients throughout lllioois, see 

.42 U.S. C. § 1437f(r). Although it is likely that some§ 8 
recipients would rather live in the General Area but can­
not find affordable rental units in the private market, the 
plaintiffs have not shown that the original site selection 
and tenant assignment proximately created this situation. 
Cf. Freeman v. Pitts, 503 U.S. 467, 496, 118 L. Ed. 
2d 108, 112 S. Ct. 1430 (1992). n5 Accordingly, we 
conclude that the record fails to support the plaintiffs' 
proposed modification. 

n5 We acknowledge that the "vestiges of segrega­
tion . . . may be subtle and intangible," Freeman, 
503 U.S. at 490, but even though the location of pub­
lic housing sites is strongly linked to CHA's orig­
inal site selection practices, the plaintiffs have thus 
far failed to proffer evidence that the private rental 
market is the product of the original discrimination. 

II. Termination of HUD Consent Decree 

Next, HUD moves to terminate the consent decree en­
tered [*10] into in 1981. The consent decree divided not 
only Cook but its collar counties as well into Limited, 
General, and "Revitalizing" Areas. 523 F. Supp. at 
668. "Recognizing that total relief to Gautreaux fami­
lies outside the Limited Area could not be provided in the 
foreseeable future, the proposed decree introduced the 
concept of Revitalizing Areas, that is, areas which have 
substantial minority population and are undergoing suf­
ficient redevelopment to justify the assumption that these 
areas will become more integrated in a relatively short 
time." ld. at 669. With this expanded metropolitan­
wide relief, the primary goal was to place 71 00 public 
housing residents in the General and Revitalizing Areas: 

5.1. Following the effective date, HUD will provide 
assisted housing to eligible persons as set forth in this 
Part 5 until the number of occupancies of assisted hous­
ing units in the General Area and/or in the Revitalizing 
Area, pursuant to the contracts referred to in paragraph 
5.4, commenced by eligible persons equals 7,100. 

Consent Decree P 5.1. 

HUD now moves to terminate the consent decree be­
cause on October 2, 1996, the 7100 target was met, al­
though HUD acknowledges [*11] that we should retain 
jurisdiction over the plaintiffs' attorneys' fees petition. 
The plaintiffs do not object to termination of the con­
sent decree, but have moved for enforcement of specific 
provisions of the decree that would continue to place 
certain obligations upon HUD. We deal with those mo­
tions below, and thus grant HUD' s motion to terminate 
the consent decree and retain jurisdiction over the plain­
tiffs' attorneys' fees petition. n6 

n6 It appears that HUD has voluntarily agreed to 
continue certain com.m.ibllents to the Gautreaux pro­
grams, HUD's Resp. at 11, and we take this as a 
salutary sign. We hope HUD, having once assisted a 
local government violate the constitutional rights of 
thousands, will adhere to its declaration of policy: 
"to assist the several States and their political subdi­
visions to remedy the unsafe and unsanitary housing 
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conditions and the acute shortage of decent, safe, 
and sanitary dwellings for families of lower income 
and, consistent with the objectives of this chapter, 
to vest in local public housing agencies the maxi­
mum amount of responsibility in the administration 
of their housing programs." 42 U.S. C. § 1437. 

[*12] 

III. HUD's Set Aside Obligation in Fiscal Year 1997 

As indicated above, the plaintiffs acknowledge that 
the 7100 target was met October 2, 1996. Even 
though HUD has attained this target, however, the 
plaintiffs contend that HUD must still authorize § 8 
New Construction/Substantial Rehabilitation units as 
provided for in PP 5.5.2 and 5.5.3 of the decree. n7 
Those paragraphs provided: 

5.5.2. HUD will set aside contract authority for 
250 Section 8 New Construction and/or Substantial 
Rehabilitation units per year commencing at the begin­
ning of Fiscal Year 1982 for use in multifamily projects 
to be located in the General Area or in the Revitalizing 
Area and that are insured under the National Housing 
Act . ... 

5. 5. 3. HUD will set aside contract authority for 
100 Section 8 New Construction and/or Substantial 
Rehabilitation units per year, commencing at the begin­
ning of Fiscal Year 1982, for use in projects that will 
increase housing choice for large minority families liv­
ing in the Limited Area of the City of Chicago by pro­
viding Section 8 New Construction and/or Substantial 
Rehabilitation assisted housing for such families at lo­
cations in the General Area [*13] or in the Revitalizing 
Area accessible to public transportation. 

According to the plaintiffs, HUD's obligation to "set 
aside contract authority" for fiscal year (FY) 1997 arose 
on October 1, 1996, and was not extinguished by the 
attainment of the 7100 target one day later. 

n7 Because the particular § 8 programs referred 
to in PP 5.5.2 and 5.5.3 were repealed in 1983, the 
plaintiffs actually seek comparable relief as provided 
for in P 8.6 of the decree. See HUD's Resp at 3 n.3; 
523 F. Supp. at 681-62. 

It is true that HUD's obligation to "set aside" the § 
8 units arose on the first day of FY 1997. We earlier 
held that the appropriate reading of the consent decree 

required HUD to set aside the funds on that particular 
day~ rather than permit HUD to set aside funds anytime 
dunng the fiscal year. Gautreaux v. Pierce, 548 F. 
Supp. 1298, 13()().01 (N.D. Ill. 1982). Setting a firm 
date for the set aside obligation componed best with the 
purpose of the decree: to provide a "continuous stream 
of relief" [* 14] instead of "repeated gaps [in funding) of 
indeterminate length. " Id. at 1300. 

We did not, however, expressly or implicitly deter­
mine that HUD, having set aside the funds at the start of 
the fiscal year, would be required to continue to execute 
the § 8 contracts after reaching the 7100 target. We are 
instea~ ~rsuaded that P 5.1 means exactly what it says 
when 1t directs HUD to provide assisted housing "until" 
the 7100 target is reached. Although HUD must "set 
aside" the § 8 units at the start of the fiscal year, the 
units are "for use" after that date, PP 5.5 .2, 5.5.3 , and 
nothing in P 5. 1 suggests that HUD must continue to 
provide the units after the 7100 goal is reached. Indeed, 
even "unused" units otherwise available "for use" in the 
next year expire when "HUD's obligations have termi­
nated pursuant to paragraph 5.1, 5.2, 8.1 or 8.2." pp 
5.5.2.c. , 5.5.3.b. n8 Accordingly, we conclude that 
HUD' s obligation to provide funher assistance under 
PP 5.5.2 and 5.5.3 ended on October 2, 1996. 

n8 We find unpersuasive the plaintiffs' reliance on 
a purported implication contained in an October 1992 
agreement entered into with HUD. In that agreement, 
HUD received, in exchange for some other consider­
ation, a 50 occupancy credit toward the 7100 target; 
the parties conditioned the agreement so that if the 

· 7100 target would be reached at the end of the fiscal 
year because of the credit, then the credit would not 
be counted that year. Letter of October 28, 1992. 
However, the agreement can be read as simply en­
suring that the set aside obligation would arise in 
those circumstances and the plaintiffs could take ad­
vantage of the funds in the next fiscal year until the 
71 00 target was reached without the 50 occupancy 
credit. 

[*15] 

IV. HUD' s Approval of CHA § 8 Contract Authority 

Finally, the plaintiffs move to enforce P 5.8.1 of the 
consent decree. Paragraph 5.8. 1 generally prohibits 
HUD from approving certain § 8 assistance in Chicago 
unless at least one-third of the units are used in the 
General Area and no more than one-third of the units 
are used in the Limited Area: 

5.8.1. In ~y fiscal year unless otherwise ordered by 



--

1997 U.S. Dist. LEXIS 12924, *15 

the Coun under paragraph 8.4, HUD will not approve 
housing assistance plans or approve or set aside contract 
authority for Section 8 New Construction or Existing 
(other than Moderate Rehabilitation) housing in the City 
of Chicago unless (a) not less than one-third of the 
units of Section 8 New Construction housing and not 
less than one-third of the units of Section 8 Existing 
housing (other than Moderate Rehabilitation) within the 
City of Chicago are to be physically located within the 
General Area, and (b) not more than one-third of the 
units of Section 8 New Construction housing and not 
more than one-third of the units of Section 8 Existing 
housing (other than Moderate Rehabilitation) within the 
City of Chicago are to be physically located within the 
Limited Area. 
[*16] 

523 F. Supp. at 679-80. According to the plaintiffs, and 
not seriously disputed by HUD, over one-third of the § 8 
assistance units have been used in the Limited Area since 
the entry of the consent decree in 1981. Apparently, 
the plaintiffs and HUD have been negotiating for sev­
eral years to resolve the noncompliance without success. 
Now, the plaintiffs seek unspecified relief. 

We deny the motion because of the impracticality of 
shaping appropriate relief for the noncompliance after 
the plaintiffs year-after-year failed to enforce the provi­
sion. The plaintiffs themselves admit that "the last thing 
plaintiffs would have desired was a cut-off of Section 
8 funding for Chicago families," Pis.' Reply at 11, 
but that is precisely what the consequence of enforcing 
P 5.8.1 would have been. Moreover, the decree itself 
contains a mechanism under which HUD could have an-

nually petitioned this coun to waive the requirements of 
P 5. 8. I by reclassifying Limited Areas as Revitalizing or 
General Areas. See Decree P 8.4. After the plaintiffs' 
failures to move to enforce P 5. 8 .1, HUD each year lost 
a meaningful opportunity to petition for reclassification 
under P 8.4. Cf. Zelazny v. Lyng, [*17] 853 F.2d 
540, 543 (7th Cir. 1988) (laches applied where plaintiff 
inexcusably delayed and defendant suffered prejudice). 
Furthermore, each year's approval of § 8 contract au­
thority in Chicago resulted in the use of the subsidies; 
the plaintiffs provide no suggestion regarding how to 
undo or remedy those tenants' voluntary uses of the 
subsidies. Indeed, we cannot identify the contours of 
the harm inflicted by HUD's annual approval, and with­
out ascertaining the scope of the harm, fashioning relief 
would be arbitrary. Finally, we point out mat HUD's 
duties under paragraph 5 of the decree ended when the 
7100 target was reached, see Decree P 5. 1, including 
the limitations imposed by P 5.8.1. 

V. Conclusion 

For the reasons explained above, we deny the plain­
tiffs' motion to modify the judgment order against CHA; 
grant HUD' s motion to terminate the consent decree 
while retaining jurisdiction over the plaintiffs' attorneys' 
fees petition; deny the plaintiffs' motion to declare that 
HUD has a continued obligation for FY1997; and deny 
the plaintiffs' motion to enforce P 5.8.1. It is so or­
dered. 

MARVIN E. ASPEN 

United States District Judge 

Dated 8/26/97 
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Secretarv 
it a report to Congress. with--

in 2 years er the date of enactment 
of this Act ov. 28 , 1990], recom-
mending any c ges to such secuon 
14 that the Secre determines are 
appropriate to take o account the 
relative needs of public using agen-
cies for assistance to c out lead-
based paint testing and abate nt ac­
tivities. The Secretary shall not 
any changes to the f~.rmula for 

42 § 1437/ 

for youth apprenticeship train ing activ i­
ties for joint labor-management organiza­
tions pursuant to section 3(c )(2J( BJ of the 
Housing and Urban Development Act of 
1968 . as amended [section 1701u(cJ( 2J( B) 
of Title 12 . Banks and Banking]. " 

Pub.L. 102-389. Title II . Oct. 6. 1992 . 
106 Stat. 1579. provided in part that: 
"Furthermore, $300,000,000 shall be for 
grants to ca!lj' out an urban revitaliza­
tion demonstration program involving 
major reconstruction of severely dis­
tressed or obsolete public housing pro­
jects, to be administered by local public 
housing agencies: Provickd, That such 

Urban RevttalJzatJon Demonstration Pro- funding shall be made available to up to 
gram I 5 cities selected from either the 40 most 
Pub.L. 103-124, Title II. Oct. 28. 1993, populous United States cities or, from 

107 Stat. 1285, provided in part that: any city whose housing authority was 
"For the urban revitalization demonstra- considered to have been on the Depart­
lion program under the third paragraph ment' s troubled housing authorities list as 
under the head 'Homeownership and Op- of March 31. 1992: Provickd further, That 
portunity for People Everywhere grants no more than $50,000,000 shall be pr~ 
(HOPE grants)' in the Departments of vided to each participating municipality: 
Veterans Affairs and Housing and Urban Provickd further, That no more than 500 
Development, and Independent Agencies units shall be funded for each panicipat­
Appropriations Act, 1993, Public Law ing city and such units shall be located in 
102-389, 106 Stat. 1571. 1579 (set out up to 3 separately defined areas contain-
below in this note], $778 ,240,000 (is ap- ing the community's most severely dis-
propriated], to remain available until ex- tressed projects, including family high­
pended: Provickd, That notwithstanding rise projects: Provickd further, That at 
the first proviso in such third paragraph least 80 per centum of the funding p~ 
(set out below in this note], the Secretary vided to each participating public hous­
shall have discretion to approve funding ing agency shall be used for the capital 
for more than fifteen applicants: Provickd costs of major reconstruction, rehabilita-
further, That no part of the foregoing tion and other physical improvements, 
amount that is used for the urban revitali- for the capital costs of replacement units 
zation demonstration program shall be and for certificates under section 8(b) 
made available for an application that [section 1437f(b) of this title] used for 
was not submitted to the Secretary by replacement and for management im· 
May 26, 1993: Provided further, That of provements for the reconstructed project 
the foregoing $778 ,240,000, the Secretary and for planning and technical assistance 
may use up to $2,500,000 for technical p\Ul)05eS and not more than 20 per cen· 
assistance under such urban revitaliza- tum shall be used for community service 
tion demonstration, to be made available programs (as defined by the Commission 
directly, or indirectly under contracts or on National and Community Service) and 
grants, as appropriate: Provided further, for supportive services, including, but not 
That nothing in this paragraph shall p~ limited to, literacy training, job training, 
hibit the Secretary from conforming the day care, youth activities, administrative 
program's standards and criteria set forth expenses, and the permissive and manda· 
herein, with subsequent authorization tory services authorized under the Gate· 
legislation that may be enacted into law: way Program established in the Family 
Provided further, That of the $778,240,000 Support Centers demonstration program, 
made available under this heading. provided for in 42 U.S.C. 1148Se-f [prob-
$20,000,000 shall be made to eligible ably means section 1148S(e), (f) of this 
grantees under the urban revitalization title]: Provided further, That each partici· 
demonstration program, to implement pating city shall make contributions for 
programs authorized under subtitle D of supportive services in an amount equal to 
title IV (section 12899 et seq. of this title], IS per centum of the funding provided 
and of which, $10,000,000 shall be made for supportive services pursuant to the 
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immediately preceding proviso: Provided tions 421 and 441 of the Cranston-Con. 
further. That all such contributions from zalez !l.'ational Affordable Housing Act 
participating jurisdictions for supportive [sections 12871 and 12891 of this title ]; 
services shall be derived from non-Feder- persons displaced by the reconstrucuon 
a! sources: Provtded further, That each activities provided for herein shall be eli­
participating community shall submit a gible for these replacement units : Provid­
plan for program implementation which ed further, That. in order to be eligible for 
is consistent with the local comprehen- funding under this paragraph. applica­
sive housing affordability strategy pre- tions for funding must be received within 
pared pursuant to section I OS of the 180 days from the date the Notice of 
Cranston-Gonzalez National Affordable Funds Availability is published in the 
Housing Act [section 12705 of this title) Federal Register: Provided furrher, That 
and which has the approval of the local the Secretalj' of the Department of Hous­
governing body: Provided further, That ing and Urban Development shall issue a 
each plan shall include a community ser- notice of funds availability within 90 davs 
vices component, but no funds are to be of enactment of this paragraph [probably 
disbursed pursuant to this paragraph un- means date of enactment of this para. 
til such community services program has graph. Oct. 6, 1992]: Provided further; 
been approved by the Commission on Na- That the Secretary shall determine which 
tiona! and Community Service: Provided cities have been selected to participate in 
further, That funds made available pursu- the program within 90 days of the timely 
ant to this paragraph may be used in receipt of the last eligible application: 
conjunction with. but not in lieu of, fund- Provided further, That housing authorities, 
ing provided under the head 'Moderniza- in submitting their application for funds 
tion of Low-Income Housing Projects ' for under this paragraph, shall identify all 
the modernization of existing public severely distressed public housing devel­
housing projects pursuant to section 14 of opments, using the criteria set forth by 
the Act (42 U.S.C. 1437[) [this section]; the National Commission on Severely 
for construction or major reconstruction Distressed Public Housing: Provided fur­
of obsolete public housing, other than for ther, That nothing in this paragraph shall 
Indian families; for the replacement of prohibit the Secretalj' from conforming 
public housing units pursuant to section the program standards and criteria set 
18 of the Act [section 1437p of this title]; forth herein, with subsequent authoriza. 
and for the HOPE for Public and Indian tion legislation that may be enacted into 
Housing Homeownership program as au- law: Provided further, That the authority 
thorized under title III of the Act [sub- in the immediately preceding proviso 
chapter II-A of this chapter]: Provided shall not apply to any legislation that 
further, That notwithstanding the provi- excludes or otherwise limits self-sufficien­
sions of section 18(bX3) of the Act [sec- cy or community service activities set 
tion 1437p(bX3) of this title], units demo!- forth in this paragraph, or authorize reaJ. 
ished, disposed of or otherwise eliminat- location of amounts available for obli­
ed under this demonstration may be re- gation which are included in this para­
placed as follows: one-third by certifi- graph: Provided further, That any trou­
cates under section 8(b) [section 1437f(b) bled housing authority that applies for 
of this title] and the balance by any com- funds under this paragraph, shall not be 
bination of conventional public housing eligible if the Secretary certifies to the 
and units acquired or otherwise provided Congress that they are not malting sub­
for homeownership under section S(h) of stantial progress to eliminate their trou­
the Act [section 1437c(h) of this title] , bled status in accordance with section 
housing made available through housing 6(j) of the Housing Act of 1937 [section 
opponunity programs of construction or 1437d(j) of this title], as amended: Pro­
substantial rehabilitation of homes meet- vUUd further, That in the event that com­
ing essentially the same eligibility re- munities applying for funding under this 
quirements as those established punuant paragraph also request funding under 
to sections 60~07 of the Housing and any other HOPE program authorized un­
Community Development Act of 1987 der title III or title IV of the Cranstorr 
(Public Law 100-242)[set out as a note Gonzalez National Affordable Housing 
under section 1715/ of Title 12, Banks Act [Title III or Title IV of Pub.L. 
and Banking], or under the HOPE II or 101-625, Nov. 28, 1990, 104 StaL 4129. 
III programs, as established under sec- 4148, for classifications of which see Ta-
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bles]. the Secretary shall process such 
applications concurrently and in an expe· 
ditious manner: Provided further , That. in 
the event that any application received 
from the cities initially selected to partici­
pate in this program is determined to be 
unacceptable. the Secretary shall select 
another city from the 40 most populous 
United States cities to receive funding 

under this paragraph: Provided further. 
That. in the event that communities se­
lected to receive fund ing do not proceed 
in a manner consistent with the plan ap· 
proved for that community, the Secretary 
may withdraw any unobligated balances 
of funding made available pursuant to 
this paragraph and distribute such funds 
to other eligible communities." 

Abatement. inspection and reporting requirements for assistance under this sec­
tion for purposes of elimination of lead paint poisoning. see 42 USCA 
§ 4822. 

Cho e in Public Housing Management Act. financial assistance for grants avail­
ble under this section, see 42 USCA § 1437w. 

Compre ensive improvement assistance under this section for purposes of­
Lowe income housing projects, see 42 USCA § 1437c. 
Public using homeownership, see 42 USCA § 1437s. 
Public h sing resident management, see 42 USCA § 1437r. 

Home Investm t Partnerships. funds not available to carry out activities autho­
rized unde this section, see 42 USCA § 12742. 

Local housing ass ce plan. formula allocation not applicable to assistance 
approved und this section, see 42 USCA § 1439. 

Mutual Help Homeo rship Opportunity Program for Indian families . assistance 
provided for comp hensive modernization under this section, see 42 USCA 
§ 1437bb. 

Performance indicators for blic agencies for purposes of evaluation of manage-
ment operations, see 4 SCA § 1437d. 

Public and Indian Housing Pro . modernization grants available under this 
section, see 12 USCA § 17 u. 

Rehabilitation of vacant public ho ·ng units in accordance with this section for 
purposes of replacement plan er homeownership program, see 42 USCA 
§ 1437aaa-3. 

Severely distressed public housing defin for purposes of revitalization, see 42 
USCA § 1437v. 

Adminlatratfve Law 
Low-income housing programs. requirements, et seq. 

American Dlplt Sywtem 
Building health regulations, slum clearance and public ousing, see Health and 

Environment c-32. 
Federal benefits for Native Americans, see Indians c-7. 
Federally controlled housing and home finance organizatio 

.. 53(9). 

EDc:ydopediM 
Building health regulations. slum clearance and public housing, see 

and Environment§ 28 et seq. 
Federal benefits for Native Americans, see CJ.S. Indians§ 46 et seq. 
Federally controlled housing and home finance organizations, see CJ. 

States§ 70. 

WESTLAW ELECTRONIC RESEARCH 
Health and Environment cases: 199k(add key number]. 
Indians cases: 209k[add key number]. 
United States cases: 393k(add key n.umber]. 
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PURPOSE OF THE HOPE VI PROGRAM 

HOPE V1 was originally conceived as a demonstration program which would 
promote fundamental changes in the way PHAs developed and administered public 
housing, and 1n the way HUD related to those PHAs. Its purpose was and remains to 
revitalize severely distressed or obsolete public housing developments. HOPE VI is a lcey 
ingredient in the Department of Housing and Urban Development's Transformation of 
Public Housing effom. The elements of public housing transformation that have proven 
lcey to HOPE VI include: 

1 . Changing the physical shaoe of public hoUiing. This includes turing down the 
eyesores that are often identified with obsolete public housing and replacing them 
wtth homes that complement the surrounding neighborhoods and are attractive and 
marketable to the people they are intended to serve, meeting contemporary 
standards of modest comfort and liveability. HOPE VI funds should be us8d to 
create institutional and physical structures that serve the needs of public housing 
residents over the long tenn in a cost-effective manner. 

2. Establishing oositive incentives for realdent self-sufficiency and comprehensive 
services that empower residents. Prog111ms should be outcome-based, directed at 
residents moving up and out of public housing. 

3. Enforcing tough exoectatioos through strict occupancy and eviction rules, such as 
the "One Strike and You're Out" policy supported by the Housing Opportunity 
Program Extension Act of 1998 (Pub. L. 1 04-120; approved March 28, 1996). The 
goal of these rules Ia to Improve the quality of life for residents, create safer, famUy­
friendty environments conducive to learning, and make areas around public housing 
more attractive to businesses that can create weD-paying jobs. 

4. Lessening concentrltjons of pove;ctx by placing public housing in nonpoveny 
neighborhoods, or by promoting mixed-income communities where public housing 
once stood alone, thereby ending the social and economic isolation of public 
housing reaJdents, increasing their access to quality municipal services such as 
schools, and increasing their access to job information and mentoring opportUnities. 

5. Forging cartnecshiDI with other agencies, local governments, nonprofit 
organizations. and private buslnes.aes to leverage support and resources, whether 
flnaneial or in-k..ind. 

1 .A. 1 



PROGRAM AUTHORITY AND FUNDING HISTORY 

FY 1993 and FY 1994 

Tne HOPE VI Program was created by the Departments of Veterans Affairs and 
Housing and Urban Development, and lndependem Agencie& Appropriations Act, t 993 
(Pub.L 102-3891. approved on October 8, 1992 (the 1993 Appropriations Act). Congress 
has never passed an authorization bill for the program, and, therefore, HUO nas not issued 

· program regulations. Grants are governed by each Fiscal Year's Notice of Funding 
Availability (NOFA) and each recipient's Grant Agreement. 

The FY 1993 Appropriations Act made $300 million avaUable for Planning and 
Implementation grants to PH.As in the 4Q most populous cities in the u.s., or in any crty 
whose PHA was on HUD's current troubled housing authority list. A NOFA was published 
in the Federal Regjster on January 4, 1993 and revised and restated on March 29, 1993. 
On May 4, 1993 the deadrlll8 was extended to May 28, 1993. 41 applications were 
received by HUD. In August 1993, 2 Planning and 6 Implementation applications received 
full funding and 7 Implementation applications received partial funding. 

The FY 1994 Appropriations Act (Pub.L. 1 03-124, approved on October 28, 1993) 
allocated an additional $778.24 for HOPE VI. Of that amount, $2.6 million was allocated 
for technical assistance, and $20 miDion was allocated for the Youthbuild program, leaving 
$755.74 mil6on availabh~ to fund additional HOPE VI applications submitted in FY 1993. 
In November 1993 the 7 partiaUy-funded applications from FY 1 993 were fully funded, and 
2 new Planning and 5 new Implementation grants were fully funded from the FV 1994 
appropriation. A total of 13 Implementation grants totalling $543,836,41 8 and 2 Planning 
grants totalling $1 million we~ awarded as FY 1 993 gTants. An additional 1 3 
tmplementation grants totalling $507,838,089 and 6 Planning grants totalling $2,725,472 
were awarded as FY 1994 grants. The total amount awarded for FY 1 993 and FY 1994 
was $1.055,399,979. 

FY 1995 

The FY 1995 Appropriations Act (PubUc law 103-327, approved September 28, 
1994) allocated $500 miUion for HOPE VI. Of that amount, $2.6 million was allocated for 
technical assistance, leaving $497.5 available for HOPE VI Planning and Implementation 
grants. 

A letter from HUO dated January 9, 1996 invited the 8 Ptanning grantees from FY 
1993 and 1994 to apply for Implementation grants. Those Implementation grants, "totalling 
$349,999,018, were awarded on January 19, 1996. 

A letter from HUD dated February 3, 1 995 invited all eligible PHAs to apply for 
Planning and Implementation grants. Applications for Planning grants were due to HUD on 
February 28, 1995. $10,728,e09 was awarded on a non competivite basis to 27 PHA.s 
for Planning SiJrants of $400,000 apiece. 

Appticatlons for Implementation grants were due to HUD on April 17, 1995. Six 
finalists were invited to submit revised submissions by August 30, 1995. On September· 
28, 1996, 5 PHAs were awarded lmptementlltion grants totalling $103,267,000. 
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FY 1996 

The FY 1996 Appropriations Act (Pub.L. 104-134, approved April 26, 1996) 
allocated $480 million for HOPE VI. Of that 1moum, $3,216,000 Wa$ allocated for 
technical assistance, leaving $476,784,000 available for Implementation grants. A NOFA 
was issued on July 22, 1996, and 138 applications were received on the September 1 o, 
1996 due date. 20 grants totalling 403,313,070 were awarded for demolition and 
revitalization activities. 24 grants totalling 73,470,930 were awarded for demolition only. 
The total amount awarded in FY 1996 was $476,784,000. 

FY 199.Z 

The Departmems of Veterans Affairs and Housing and Urban Development, and 
Independent Agencies Appropriations Act, 1997 (The FY 1997 Appropriations Act) (Pub.L. 
1 04-204, approved September 26. 1996) allocated $550 million for HOPE VI under the 
heading ·Revitalization of Severely Distressed Public Housing.• Of that amount, $2.5 
million was allocated tor technical assistance, $70 million tor Section 8 assistance. $30 
million for demolition grants, and $447.5 miiUon for demolition and revitalization grants. 
Separate NOFA.s are expected to be published for the Section 8, Demolition only, and 
Demolition and Revitalization portions o'f the appropriation. 
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FY 1995 APPROPRIATION ACT 

H.R. 4626. Put?Uc Law 1 03-327d Aporoyrd on 9·28-94 

SEVERElY DISTRESSED PUBUC HOUSING 

For the HOPE VI/urban revitalization demonstration program under the third 
paragraph under the head •Homeownership and Opportunity for People Everywhere grants 
(HOPE grants)" in the Department of Veterans Affairs and Housing and Urban 
Development, and Independent Agencies Appropriations Act, 1993, Pubflc Law 102-389, 
106 Stat. 1571, 1579, $500,000,000, to remain available until expended: 

Provided, That notwrthstanding the frrst proviso of such third paragraph, the Secretary 
shall have diaerotion to approve funding for more than fifteen applicams: 

Provided further, That notwi1hstzmding the third proviso of such third paragraph, the 
Secretary may provide funds for more than 500 unlta for each participating city: 

Provided further, That in selecting HOPE VI implementation grants recipients in fiscal year 
1995, the Secretary must first award such grants to thOM cities or jurisdictions which 
have received HOPE VI planning grants in fiscal year 1 993 or fiscal year 1994: 

Provided further, That the requirement of the immediately proceeding proviso shall not limit 
the Secret~ry's discretion to limit funding to amounts he deems appropriate, nor shall it 
prevent the Secre'tary from ;uansmeeing that all implementation grant recipients conform 
with the requirements of the HOPE VI/ urban revrtalization demonstration program: 

Provided further, That of the foregoing $600,000,000, the Secretary may use up to 
$2,500,000 for technical assistance under such urban revitalization demonstration, to be 
made avsilab'e directly, or indirectly, under contracts or grants, as appropriate: 

Provided further, That nothing in this paragraph shatl prohibit the Secretary from 
conforming the program standards and criteria set forth herein, with subsequent 
authorization legislation that may be enacted into law. 
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FY 1 996 APPROPRIATION ACT 

Public Low 1 0~ 134, Aporqved on 4-26-95 
Omnibus Consolidated Rescissions and Appropriation Act of 1996 

PUBLIC HOUSING DEMOLfTION. SITE REVJTA.UZA TION, 
AND REPLACEMENT HOUSING GRANTS 

For grants to public housing agencies for the proposes of enabling the demolition of 
obsolete public housing projects or portions thereof, the revitalization (where appropriate) 
of sites (including remaining public housing units) on which such projects are located. 
replacement housing which will avoid or lessen concentration of very low- income 
families, and tenant-based assistance in accordance with section 8 of the United St8t8$ 
Housing Act of 1937 for the purpoM of providing replacement housing and asaisting 
tenants to be displaced by the demolition, $480,000,000, to remain available until 
expended; 

Provided, That the Secretary of Housing and Urban Development shall award such funds to 
public housing agencies based upon, among other relevant criteria, the local and national 
impact of the proposed demolition and revitalization activities and the extent to which the 
public housing agency couJd undertake such activities wlthout the additional assistance to 
be provided hereunder; 

Provided fwther, That eligible expenditures hereunder shall be those expenditure$ ~ligible 
under section 9 and section 14 of the United States Housing Act of 1937 (42 U.S.C. 
1437f and I); 

Provided further, That the Secretary may impose such conditions and requirements as the 
Secretary deems appropriate to effectuate the proposes of this paragraph; 

Provided further, That the Secretary may require and agency selected to receive funding to 
make arrangements satisfactory to the Secretary for use of an entity other tl'lan the agency 
to carry out this program where the Secretary determines that such action will help to 
effectuate the propose of this paragraph; 

Provided fUI"'her, That in the event an agency selected to receive funding does not proc~ed 
expeditiously as determined by the Secretary, the Secretary shall withdraw andy funding 
made available pursuant to this paragraph that has not been obligated by the agency and 
distribute such funds to one or more other eiigible agencies, or to other entitles capable of 
proceeding expeditiously in the same locality wtth the original program; 

Provided fw1her, That of the foregoing $480,0000, the Secretary may use up to .87 per 
centum for technicaJ assi$tance, to be provided directly or Indirectly by grants, contracts or 
cooperative agreements, Including training and cost of necessary travel for participants in 
such training. by or to officials and employees of the Department and of public housing 
agencies and to residents; 

Provided further, That any replacement housing provided with assistance under this heed 
shall be subject to .ection 1809 of the Untied States Housing Act of , 937. as amended by 
section 201 (b(2) of this Act. 
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FY 1997 APPROPRIATION ACT 

H.R. 3666, Pyblic Law 1()+.204, Approved on 9-26-96 

Department of Veterans Affairs and 
Housing and Urban Development and Independent Agencies 

Appropriation Act, 1997 

REVTT AUZA TION OF SEVERELY DISTRESSED PUBUC HOUSING 

For grants to public housing agencies for assisting in the demolition of obsolete 
public housing projects or portions thereof, the revitalization (where appropriate) of sites 
(including remaining pubUc housing units} on which such projecta are located, replacement 
housing which win avoid or lessen concentration$ of vory low-income families, and tenant­
based assistance in accordance with •ection 8 of the United States Housing Act of 1937; 
and for providing replacement housing and BS!iisting tenants to be displaced by the 
demolition, $660,000,000, to remain available until expended, of which the Secretary may 

. use up to $2,500,000 for technical assistance, to be ~rovided directly or indireetty by 
grants, contracts or cooperative ~~greements, including training and cost of necessary travel 
for participants in such training, by or to officials and employees of the Department and of 
public nousing agencies and to residents; 

Provided, That no funds appropriated in this tttle shall be used for any purpose that is not 
pr-ovided for herein, in the Housing Act of 1937, in the Appropriations Acts for Veterans 
Affairs, Housing and Urban Development, and Independent Agencies for the fiscal years 
1993, 1994, and 1995, and tno Omnibus Consolidated ReseiS&ions and Appropriations Act 
of 1996: 

ProvicMd funher, That none of such funds shall be us~~:~d directly or indirectly by granting 
competitive advantage in awards to settle lftigation or pay judgments, unless expressly 
permitted herein; 

Provided funher, That, notwithstanding any other provision of law, the funds made 
available to the Housing Authority of New Orlean., under HOPE VI for purposed of Desire 
Homes, shall not be obligated or expended for on-site construction until and independent 
third party has detennined whether tho site is appropriate. 
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IN THE UNITED STATES DISTRICT COL~T 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX, et al., ) 
) 

Plaintiffs, ) 
) 

vs. ) 
) 

SAMUEL R. PIERCE, JR., Secretary ) 
of the Department of Housing and ) 
Urban Development, and CHICAGO ) 
HOUSING AUTHORITY, et al., ) 

) 
Defendants. ) 

0 R 0 E R 

Civil Action No. 6:Cl~51 
66Cl460 

(Consolidate~) 

This matter coming on to be heard pursuant to plaintiffs' 

motion dated May a, 1987 for the appointment of a receiver for 

the scatteced site program (defined below), due notice having 

been given and the Court having heard the presentations of the 

parties, the Court makes the following findings of fact and 

conclusions of law: 

(A) The Chicago Housing Authority (the •cHA~) has joined 

in plaintiffs' ~tion for the appointment of a receiver for the 

reasons wbich CHA bas heretofore stated in this cause. 

(I) Tbia Court bas concluded that it has no reasonable 

alternative but to ezercise its inherent power to effectuate its 

own orders ar~ to so appoint said receiver for the scattered 

site program in accordance with the provisions of this order. 

It is the ezpectation of this Court that the appointment of a · 

receiver will facilitate cooperation between the United States 



Department of Housing and Urban Development (•HuD·), c~ a:. : 

the receiver respecting the scattered site program. 

{C) For purposes of this Order the ·scattered site progra m" 

shal~ mean (i) the buildings and vacant sites listed in Exhibit 

A attached hereto (collectively, the ·uncompleted Units•) and 

(ii) CHA Development Programs numbered Il 2-096, Il 2-098, 

Il 2-103 through Il 2-109, and Il 2-113 (excluding any completed 

buildings in such programs) and all CHA non-elderly public 

housing development programs which may in the future be · 

authorized by nUD durin; the pen=ency of Civil Action No. 

66 c 1459. 

WHEREFORE, IT IS HEREBY ORDERED: 

l. The Court hereby Appoints Daniel E. Levin and The 

Habitat Company jointly as receiver (•Receiver•) to develop and 

administer the scattered site program as effectively and 

expeditiously as possible in compliance with the orders of this 

Court, such appointment to be effective as of the Effective 

Date (defined below). Until the Effective Date, CHA shAll 

continue to_. be responsible for implementing the scattered site 

program in compliance with the prior orders of this Court. On 

the Ettective Date CKA shall turn over to the Receiver 

possessioa and control of the Uncompleted Units, it being 

understQod, however, that title to the Uncompleted Units shall 

remain in the name of CHA. 

2. The Receiver shall have and exercise all powers of CHA 

respecting the scattered site program necessary And incident to 

the development And administration of such program, including: 

-2-



· (a) Making all deter~inations goverr. ing ~~e sca:~e:e= 

site program in compliance wltn prior and f ut ure orders of t hl s 

Court, including without limitation (il suc~iss i on to HUD of 

ap9lications tor funding, development programs and ot~er 

documents, (ii) site selection and acquisition ( i ncluding 

pollcies respecting tne location of sites and bui l dings to be 

acquired), (iii) tne relocation of occupants, when necessary 

and (iv) construction and rehacilitation of dwelling units and 

the design and specifications therefor in compliance with . 

appl : cable laws and ordinances; and 

(b) Carrying out the determinations so Made, including 

witnout limitation (i) negotiating and executing any contracts 

or other documents necessary or appropriate to implement the 

scattered site program, (ii) employing, transferring and 

discharging staff for tne scattered site program, (iii) purchas­

ing insurance insuring the Receiver, and the interest of CHA if 

feasible and available at no additional cost, against liabil i ty 

for such risKs and in such amounts as the Receiver and HUO snall 

from time to time agree upon, (iv) managing and administering 

ouildings included within the scattered site program prior to 

the turnover thereof to tne CBA in accoraance with Paragraph 5 

below, and (v) doing such otner acts and things, including site 

selection and acquisition in the name of CHA, construction and 

renaoilitation of dvell!ng units and retain1ng the services of 

such personnel, consultants, attorneys, accountants and otner 

professionals, as are determined by the Receiver to be 

necessary and appropriate to implement the scattered site 

-3-



program and to enable the Receiver to discharge its duties 

pursuant to the provisions hereof. 

3. The Receiver shall have the right at any time, u~on 

due notice to the parties hereto, to make application to the 

Court requesting that the Receiver be e%cused from complying 

with some or all of the provisions set forth in the Annual 

Contributions Contracts heretofore entered into between HUD a~d 

CHA (collectively, the ·Ace•), the HUO Procurement Handbook !or 

Public Housing Agencies No. 7460.8, the HUO Public Housing 

Develo;~ent Handbook No. 7417.1, or other applicable rules a~j 

regulations, or applicable laws or ordinances, or that as to 

the Receiver, the requirements of such agreements, provisions, 

laws, ordinances, rules and regulations be modified, if the 

Receiver determines that compliance therewith would be costly, 

inefficient or otherwise impede or restrict its ability to c!rry 

out this Court's orders. Nothing contained herein shall be 

deemed to constitute a determination by the Court, or the 

consent or an acknowledgement by HUD or CHA, that the Court has 

the jurisdic~iQn or authority to grant any of the foregoing 

relief. 

4. The Receiver shall have no obligation to make any 

ezpenditure ezcept from funds provided by HUD in accordance with 

procedur•s to be agreed upon between HUD and the Receiver. 7he 

Receiver shall keep separate accounts for costs incurr~d in 

connection ~ith the scattered site program from and after the 

Effective Date. The Receiver shall not be responsible for (i) 

payment of any costs or performance of any obligations incur:ed 
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by CHA prior to the Effective Date. except obligations i~~~==e~ 

pursuant to the ACC unless the Receiver is excused from 

complying with the terms thereof pursuant to Paragraph 3 above, 

or (il) payment of any costs or performance of any obligations 

incurred by CHA thereafter, except as may be specifically 

authorized by the Receiver in writing. Not~ithstanding the 

foregoing, the Receiver shall not be responsible for (iii) 

compliance with the provisions of any ACC with respect to 

buildings and sites previously acquired or completed by CHA 

except those d~scribed in Exhib:t A, or (iv) any act o~ 

omission of CHA either before or after the Effective Date. 

5. The Receiver shall promptly turn over to CKA, and CHA 

shall accept, any ~uilding within the scattered site program 

upon completion of construction or reha~ilitation of each such 

building. For purposes hereof, subject to the reasonable 

approval of HUD, construction or rehabilitation of a building 

shall be deemed to ~e completed when the Receiver's project 

architect determines that such ~uilding is ready for occupancy, 

and, if required by applicable law or ordinance, a cartificate 

of occupancy has been issued for such ~uilding. 

6. The Receiver shall prepare reports respecting the 

status and impl ... ntation of the scattered site program as of 

the end of each month in the year 1987, comm.ncing with the 

month of September, 1987, and thereafter quarter.y as of 

March 31, June 30, September 30 and Oece~er 31 of each year. 

Copies of the same shall be filed with the Court and served on 
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tne parties ~ithin 20 days follo~ing tne end of t~e per:~c 

covered o~ · each sucn report. 

7. CHA, its agents, servants and employees snall provide 

full ~ooperation and assistance to, and snall not interfere 

~ith, t~e Receiver in the performance of tne Receiver's 

responsibilities hereunder, including without limitation 

providing full access to all information, records, documents, 

files relating to tne scattered site program. 

8. There shall be paid to tne Receiver from funds provided 

by ~~D pursuant to the ACC or Annual Con:rioutions Contracts 

entered into between the Receiver and HUO, or by CHA if 

appropriate, (i) all direct costs and expenses reasonably 

incurred cy the Receiver in connection with the performance by 

the Receiver of its duties pursuant hereto, (ii) to the extent 

not included in clause (i), a pro-rata share of all salary, 

compensation and other direct costs of those employees of The 

Habitat Company (otner than Daniel E. Levin, James P. McHugn 

and Douglas R. Woodworth), James McHugh Construction Co. (other 

than James P. McHugh) or otner entities which are affiliates of 

or controlled either directly or indirectly cy the Receiver, who 
-

at tne direction of the Receiver perform services on behalf of 

the scattered aite program, for the actual time devoted by said 

employees to the performance of services for the scattered site 

program, and (irt) a fee in the amount of three percent (3\) of 

the aggregate development costs (excluding tne costs descriced 

in clause (ii) acove and any costs previously incurred oy CHA) 

-6-
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for each building in the scattered site program (excep~ 

buildings developed pursuant to a turnkey development) as 

reflected on the original development budget(s) therefor 

subm{tted by the Receiver and approved by HUD, the fee for such 

building being payable upon the completion thereof as 

determined in accordance with Paragraph 5 hereof. The cou:t 

will set a reasonable fee with respect to turnkey 

developments. The Court hereby determines that included in t he 

category of expenditures for which the Receiver shall be 

entitled to reimbursement are all costs, expenses and 

liabilities (including reasonable attorneys• fees and court 

costs) reasonably · incurred or sustained by the Receiver by 

reason of the performance by the Receiver of its duties 

pursuant t~ the provisions hereof to the extent said costs, 

expenses and liabilities are not covered by the insurance 

described in Paragraph 2(b)(iii) above. 

9. Nothing in this Order shall (i) preclude or restrict 

the Receiver or any party hereto from asserting any claims 

against th• Receiver or any other party hereto for iny matter 

in connection with the scattered site program or otherwise; 

provided. however that the foregoing shall not constitute a 

waiver by the Receiver or any other party of any defense which 

it may h~ve to such claim, including, but not limited to, a 

defense by the Receiver that it enjoys immunity from such claim, 

(ii) obligate HOD to furnish funds to the Receiver in addition 

to any funds which HUD would otherwise be obligated to provide 
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to CHA by virtue of any previous order of this Court or o~~e:­

wise, or (iii) constitute a determination of the amount of 

funds which HUn is obligated to furnish cy virtue of such 

previous orders or otherwise. 

10. The Receiver is hereby excused from complying with Rule 

9(b) of the Civil Rules of the United States District Court for 

the Northern District of Illinois. 

11. The effective date of this Order (the •Effective Date·) 

shall be the date upon which the Receiver has filed with .this 

C0urt and s2rved ~~on the parti~s hereto a notice signifying 

that the Receiver is satisfied that there is in force the 

insurance coverage referred to in Para;raph 2(b)(iii) above. 

12. Except as and to the extent specifically provided in 

this Order, this Court's judgment orders previously entered 

herein, as previously modified, remain in full force and effect. 

The Court retains jurisdiction of this matter for all purposes, 

including enforcement and issuance, upon proper notice and 

motion, of orders modifyin; or supplementing the terms of this 

order upon the presen•ation of relevant information or material 

changes in conditions existing at the tim. of this order or any 

other matte~. 

August _!:f__, 1917 

-a-



,..-.. 
I I \ • • . .. . . 
\ i 

"~/ 

U.S. OEPAANENT OF HOUSING ANO URBAN OEVELOPYENT 
Tl-IE SE~ETAAY 

W~INGTON. O.C. 20$TQ.OQ01 

July 11, 1996 

xander Polikoff, Esq. 
iness and Professional People 
for the Public Interest 
~asc Monroe S:reet, Suite 212 

. ~ago, :llinois 60,03 

Gautreaux 

This is in response to your June 10, 199' letter t~ 
;ociate General Counsel Carole w. Wilso~ req~esting a ~set 
.de~ of 1996 HOPE VI funding for the receiver of the Chicago 
1sing Authority. 

We regret that HOD cannot accede to your request. A wset 
.de• to the receiver is not appropriate beca~se the statute in 
~ first instance leaves to a PKA's discretion whether it wants 
apply for a HOPE VI grant at all and how it would want to use 

~ funds for which it applie3. For example, if CHA applies for 
rOPE VI grane to enable the demolition of a public housing 
}ject, it may want to focus on aite revicalization without any 
)lacement housing, or, if it plans to have Any replacement 
1sing, it might want to use the money for Section s 
:tificates rather than replacement public hou•ing units. Since 
a mattar of law, we cannoc provide the ~sec asiae• you seek, 
believe we have no obligation under paragraph 8.6 of the 

1sent deer•• to do so. That provision, which requires 
'parable relief. make• it clear that plaintiff• are only 
:itlec to comparable relief that is 4 consistent with HUD's 
tised funding or ataeutory authority.• 

For your information, the HOP! VI grants ~ill be awarded 
ier a competitive proces•. However, the NOFA will provide an 
lolu~e priority for a CHA HOPE VI application seeking funding 
~ up to 350 replacement public housing units in order to 
tfill the pre•ent obligation to provide comparable relief in 
su ot 350 section S new construction units that were required 
the decree. 

Of cour•e, the award depend• on CHA submitting an approvable 
?E VI application for the replacement housing you seek, which 
!ts the statutorily mandated requirements of the NOFA. Because 
this uncertainty, we again ask whether the plaintiffs want to 

:eive the 350 Section 8 cercificates, with SlSOO per 
~tificate in mobility counselling funds, as ~e offered earlier 



.s year, in sa~isfac~ion of ~JD's FY 1996 comparable relief 

.igations. There are other pressing needs for these funds ar.d 
l needs to make them available, if plaintif~s do no~ ~ant to 
·e :~em provided ur.der the consent decree. 

I would hope that you will be able to provide a response in 
,e for your meeting on July l5th w1th my staff &nd Joseph 
1ldiner. 

Please !eel free to call me if : can be of assistar.ce ~o 
. . Keep up your geed ~ork . ~iu~rea~ is a model of s~cc~ss 
~ our nacion! · · · 

Edwin Eisendrath 
Joseph Shuldiner 
Kevin Mare.hman 

Sincerely, 

~~~· -;2 
Henry G. c · ~eros 
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Business and Professional People 
for the Public Interest 

July 25, 1996 

:-7 s..- COPT BY ~U 
r~ ORIGIK1L IY ~%~ ............. 

;..cwl ·­
-··· -~-.-~.. ...... ..,_L..._ ·-c:-a. ... -­-·T' .... -~ 
~-·c-• 1• 
Clio.-. 0.. -o.-:.a.llf ~ 
1 ..... ,~. '' 
"--~ . 
~a-. 

Mr. Joseph Shuldiner 
Executive Director 
Chicaqo Housinq Authority 
6~6 west Jackson Boulevard 
Chicaqo, Illinois 60661 

~---·~· ·~·~ Dear Joe: w--e-· .... ~­
~G.r .. 
'"••L.._ _,.._ 
O...IIIJJ­
~,__ . ....,.~ ,_..,_ . "-• ••'--..... a-
~ .. ~ 
·-~ --· ""­a..----.L M&C...o, ............ 
•*'-'-11. .... ....:.-&11 ..... ~ n-., ........ " .............. ............... =::=·-" ..... o-. ..... 

o-.s.­......... ----0.. ........... ...... ~ 
~A.---· '"-~ ,.. .. _ 
'"---­o..-.M ... 
~a....-

-~ .liM~ 
C... WI._ 
T' ............... ;&l ,. ... ~. 
c:.-..• ..,_ ... '­a-eu.. 
~-,.,., 
A ...... 

"""'~ll ___. _____ ._..... . 
.,_~ 

____ .._ 
.... o.­-.,.a..-.,_ 
._L,_/' ,_L.,_-. 

IIJ/C.-1 
•to -..., ..__ 

12 ...... ~ • ....._, .... , ..., ... ,. .. -,.. w.,. ••• 
...... . ,.4 .. . ,_ .• 

This letter attempts to sat out the understandinq I 
believe we reached at our meetinq in Betsy Julian's 
conference room on July 16 concerninq the FY1996 Gautreaux 
set-aside. 

Although ve do not aqree, HUD is ta.kinq the position 
that tne YY1996 set-aside aust be made available to Gautreaux 
plaintiffs pursuant to a CHA HOPE ~ application tor 
demolition of one or ~ore CHA buildinqs under a NOFA to be 
issued shortly. Nonetheless BUD has said, 

•For your information, the HOPE VI qrants will 
be awa~ed under a coapetitive process. However, 
the NOFA vill provide an absolute priority tor a 
CHA BOP! VI application seeking tunding tor up to 
350 replaceaent public bousinq units in order to 
fulfill the present obliqation to provide 
coaparable reliet in lieu ot 350 section 1 new 
construction units that vera required by the 
decree.• 

onder these cir~tances, we have agreed as tollows: 

( 1) 

(2) 

CBA will vork with the QIUtreaux plaintitta to 
prepare and subait an application under the 
tortbcaainq HOFA tor the specific purpose of 
obtaininq the •absolute priority• funding tor 350 
replac ... nt public housing units referred to in 
Secretary Cisneros' letter. (CRA intends to submit 
a •eparate NOFA application tor fundinq in addition 
to this •absolute priority• amount.) 

The rY1996 Gautreaux set-aside fundinq will only be 
expended, and the buildinqs to be demolished tor 
which any part of the FY1996 GaUtreaux set-aside is 



(l) 

ALP:ma 

AGREED: 

to be used as replacement housinq vill only be 
selected, upon the mutual aqreement ot CHA and the 
Gautreaux ~laintitts, or pursuAnt to a decision ot 
the ~autreaux court un~er paraqraph (3) belov. 

It atter a reasonable time CHA and the Ga~treaux 
plaintitts are unable to aqrae upon the expenditure 
ot so=• part or all of the TYl996 Gautreaux set­
aside fundinq, or upon such selection e! buildinqs 
to be demolished, the disaqreement ·:of the parties 
shall ~· submitted for resolution to the Gautrwayx 
court. Either party shall be free to initiate such 
submission. · 

o rector 

cc:: Edwin Eisendrath 
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Btniness and Professional People 
for the Pub~ Iatcn:sr 

July 15, 1997 

~ .as. 312/201-024t 

Nr. Aadrtnf ttoc1% 1guel 
oirector/aedevalc~ment D~vision 
OU. cego llousi:.g AUtbo:1. ~Y 
625 Wea~ J&ckaOil Boulevard 
Chicago, Illinois '0651 

De&% Andy: 

· Here i• a dr•tC ot the ABLA latter ve diaeussed 
resterd.ay. Let • l<now if you'd. like ay cbanee• to be 11Wie. 
Aa you can aee, tM letter call• for t:.ba current HOPA doc:ket 
l'Wmber, wtu.c:h I'<1 appnciate your filling in . . 

In the preeent circum8tan.ce• I feel compelle4 to point 
out it rem-ina the Gaut:eauz poaitiOA tl:l&t c:ourt ordera 
~equire ehe R.ecel.vwz- to davelop all puhlic ~iDg unit•. 
including any ~o be develope<! at glA, even though HOi'S VI 
fu=d,e Are uaed • Ac:COrdingly 1 UDl••• mC until Court 0rQer8 

. are eh~ or we ~gree to eo.. other &rr&nrJWIDellt Caa we have 
at Da.1"z''W pecding a cou.x: ol:'de:), I ean ouly autbor15e ~ to 
~• ow:' ~ letter '-lp<m the ,,nAerstancting that it. too 
accept• that poaition. 

Ald11D 
cc: By l'ax: 

wezama ~lar (312/726-aosl) 
JcaeDb Sh\1'diDU" (312/637-034~) 
adwift Si•eadrath Cll2/aaa·272') 
ac .. "na Marquaa (312/74··232~) 

. . .. 



IN THE UNITED STATES DIS'l'lUCT COORT 
POR THE HOR'I'HERJI DISTRIC'l' 01' ILLINOIS 

EASTERN DIVISION 

DOROTHY GAU'l'REAOX, et al. , 

Plaintitfs, 

v. 

CHICAGO BOOSDJQ AD'l'BDR.ITY and 
HElmY CXSlfEROS, Secretary ot 
Depart3ent of Houainq and Urban 
OaVel.opaent, 

Defendant.. 

oapwa 

) 
) 
) 
) 
) 66 c 1459 
) 61 c 1460 
) 
) (Consolid.atecl) 
) 
) 

. ) 
) 

'l'his .. tter caai..ftq on to be heard on the presentation• of 

the part!-, aDd the COUrt havinq heard the .... , it ia hereby 

ordered: 

1. 'rha COUrt hereby clesiqnat .. as tha Horner Revitalizing 
.. . ·- . 

Area ("BRA) tbat portion of the city of Chicaqa that lieis betva.n 
. . 

o-n Avenue on the •-t, Western Avenue on the w-t, Lake street 

on the Rorth, and the Eisenhower Bxprusvay on the south. 

2. HotvithataDding any other order in thi• cauae, the 

joint venture between the Receiver, pravioualy appointed by the . 

Cow:t to d..Uop scattered aita public hauai.Dg oft bualf of the 

defendant, Cb.icago IICNaiDg Authority (.•CBA•), and Chicaqo 

Jletropolit:au Haa.ing DeYel.opaent Authority, CBA•a not-for-profit 

c1avel.op118Dt affiliate, -Y arrange for the devaJ.~t of 5\ICA' 

nuBMr of public housinq units within tba BRA, subject to auch 

conditions, aa .. y be approv.-c~ and specified by t'Urtber order of 



the Court. 

J • 'l'he Court has exaained and nov hereby approvas 

Paragra.p~ 2. C, 8, 14 and 15 of the proposed Consent Decree in 

Henry Horner IIQthers Guild y I CHA, 91 C 3 316 (OSDC NIDI Ill) I 

March 9, 199!5 

Alexander Polikort 
Julia Zlena Brown 
Buain-• aDd Proraaaional People 

Por tba PUblic Interest 
17 East Monroe Street - 1212 
Chicago, Illinaia 50603 
312/641-5570 
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Ilf THE OHITEO STATES DISTRICT COO'RT 
FOR TB!! NOR'l'flER!r DISTRICT OF ILLINOIS 

EASTERN DIV!:SIOH 

DOROTHY GAUTREAUX, et al. 
Plaintiffs, 

vs. 

CHICAGO ROUSING AOTHOIUTY and . 
HENRY czsN'BRos, secretary ot 
Department of Housinq and Urban 
Developaent, · 

Defendants. 

OIJ)IIl 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

66 c 1459 
66 c 1460 

(Consolidated) 

'l'hJ.s 11attar coainCJ to be heard on the Joi.Dt· Motion of 
Plaintiffs, and Defendanta Chicaqo llousinq Authority and 

Depa%tlaant of Bouaing and Orban Development, for an order 

~i~tinCJ a Korth hmtood-oaltland Revitaiizinq Area and 

pe%11i ttiDCJ clevalop.ant of faail.y public howd.nq unit. therein, 

and. the court havinq heard praaentatio~ concarni.nq the propo•ed 

orderr and 

'l'be ~iver, Daniel Levin and 'l'he Habitat CoapaDy, llavinq 

rapresentec:l tc the court that they· have ezaai.necl the proposal 

r-pectinq the appropriate mmber of pul)~ic bawainq units to be 

provided t.4erein and the conditions to be macte applicable 

tharato~ ~ that they support the Joint Xotionr ~ 

· The court beinCJ COCJDizut that the principal raedial 

parpose of the ordar• previously entered in thue consolida~ad 

ca•e• baa been and is to provide plaintiff class fa.ili .. vith 

deseqreqated bouainq opportlmitiu: and 

'rbe Court also beiDCJ COCJJiizant that on occasion it has 



permitted public or assisted housin; to be provided in census 

tracts not within the General Public Housing Area. upon a ­

sutticient shovinc;r of • revitaliz~ circum.stanca• such that a 

responsible foreca•t of econaaic integration, with a lonqer term 

po•sibi1ity of racial deseqreqation, could be made: and 

'l'he Court beinq of the viev that such a forecast can be made 

with r-paat to the North Kenwood-oakland Ravit&lizinq Area if 

the tenus and conditions ot this order are met; 

Nov, therefore, I'r IS HEREBY ORDERED: 

1. The court desiqnates as the North Kanvood~alcland 

Ravita~izinq Ar- (•R.Vi~izing Area•) that portion of the City 

of! Chicago that lies between Oakwood BouleVU'd on the _ ~orth, the 

I~liDaia Cen~ Jtailroacl riqht-of-vay on the _east, 47tt- Street 

·on tha •outb, aDd cottage Grave Avanue OD the vest1 

z. Tba Beceivar, previously appointed by the Court to 

davelop acattarad sita public houainq on behalf or the defendant, 

Cbicaqo Houai.nq Authority, .a11 be f~ to develop, thr~ nev 

construction or rebabllitatiOD of existinq bGildinqa, up to 241 

units ot public housi.DCJ within tha RavitaliziDC) Area, subject to 

the follovincJ condition.: 

a) Ro waora than 100 units of public houainq shall be 

c!evelopad on am-owned l&Dd that is tha ai te of 

c::a&• a Lakefront high-ria• l:»uildinqa (the area 

bauDded by 40~ Street on the nortb, the Illinois 

can~l Bailroad riqht-o~-vay on the -east, 4l~ 

P.laca on the south, and Lake Park Avenue on the 

vast). 



b) No more than approximately 50 units ot public 

housing shall be developed on the site of the 

deaalished Washinqton Park buildinqs (the CBA­

owned property bounded. by 41'' Street on the 

north, Drexel Avenue on the east, Cottaqe Grove 

Avenue on the vest, ancl Bowen Avenue on the south) 

and adjacent property. 

c:) 'l'ha balance of such units of public housinq ~ithin 

the Revitalizinq Area, in addition to those 

referred to in subparagraphs· (a) ancl (b) above, 

shall be developecl on other sites distributed 

throuqbaUt the Ravi taliliinq ~· 

d) One-halt of the p~lic: housinq units d..,aloped 

pursuant to suDparagrapha (a) and. (b) aboYa shall 

be oacupied by faailiaa vbose inccmu are in the 

ranqe ·of 50-BOt of the •ad.ian inC:O.. in the 

Chic:aqo xatropolitan ~· aD4 such units shall be 

geographically distributed approxiaately avanly 

a.manq the unita developed pursuant to 

mmparaqrapbs (a) and (b). 

3. 'l'!1a CBA TeDallt Selection and Assicpmant Plan previously 

approved by this Court Shall be llOclified to afford aliqible 

dispiacect x.Jca:front 'tenant f&Jiilies, u defina4 iD the •RaVisecl 

Aqreaaent Raqardinq Poraar Residents of the Lakafront Pr~pertiea 

and. the l'Uture trsa of 'l'hon Properties, • dated Saptuaber 22, 

1995, between cal &D4 tha Lakafront co..unity Organization, first 



prior·ity to all pt1Dlic bousinq units developed pursuant to 

subparaqrapb.s· 2 (a), (b) and (c) of this Order, subject only to 

the provisions of sl.J.bparaC;raph ~(d) ot this Order. 

~-~·.-~f.~ ~·.~ ·- • • - .-._ I .; 

Data: 4;;;: ~ 1996 

JucSqe 



DORarHY GAUTREAUX, et al., Plaintiffs, v. ClllCAGO HOUSING AUTHORITY and JACK KEMP, 
Secretary of Depamnent of Housing and Urban Development, Defendants 

Case Nos. 66 C 1459, 66 C 1460 

UNITED STATES DISTRICT COURI' FOR THE NORI'HERN DISTRICT OF ILLINOIS, EASTERN 
DMSION 

1991 U.S. Dist. LEXIS 4123 

April 2, 1991 

April 4, 1991, Docketed 

JUDGES: [*1] 

Marvin E. Aspen, United States District Judge. 

OPINIONBY: ASPEN 

OPINION: MEMORANDUM OPINION AND 
ORDER 

We have before us the Gautreaux plaintiffs motion 
for further relief, in which they ask for a court order 
staying the rehabilitation of four high-rise public hous­
ing buildings in the North Kenwood-Oakland area of 
Chicago and directing the Chicago Housing Authority 
("CHA ") and Receiver to cooperate in the implementa­
tion of any development plan for that area that would 
increase scattered-site housing. Oral arguments on the 
motion were heard March 1, 1991. n1 As set forth be­
low, we deny plaintiffs motion. 

nl We appreciate the input of the SouthEast side 
Residents for Justice ("S.E.R.J. "), which filed an 
amicus brief arguing that the motion be denied. 

The plaintiffs' argument is essentially this: the CHA 
is obligated to provide as much scattered site public 
housing as possible, pursuant to a consent decree, and 
Hl.e Department of Housing and Urban Development 
("HUD") is obligated to use its "best efforts" to aid the 
CHA in this regard. Now, [*2] a plan has been devel­
oped that, if implemented, would put 600 new scattered 
site units into the North Kenwood-Oakland area. The 
plaintiffs contend that plans to renovate four high-rises 
(of a group of six; two have already been renovated) 
would severely compromise, if not destroy, the viability 
of the scattered site plan. Indeed, plaintiffs counsel at 
oral argument contended that it was a virtual certainty" 

that the 600 units of scattered site housing "would go 
down the drain" without the order sought in the plain­
tiffs' motion. 

The scattered site plan, plaintiffs' counsel argued, 
constitutes "special and extraordinary circumstances" 
that would justify a broad reading of the consent de­
cree in this case and other orders of this Court. What 
plaintiffs desire, the court was told at oral argument, 
is a signal to CHA and HUD that other alternatives to 
rehabilitation of the four high-rises are available - that 
rehabilitation is not a "fait accompli. " Plaintiffs' counsel 
repeatedly emphasized the limited nature of plaintiffs' 
requested relief, characterizing it as a court-ordered de­
lay for sufficient time to explore alternatives and choices 
to rehabilitation. 

While we are not unsympathetic [*3] to the plaintiffs' 
presentation, we do not believe that the extremely broad 
reading of the consent decrees advocated by the plain­
tiffs is justified. Further, it is not apparent to us that 
plaintiffs will necessarily lose what they seek without 
an order from this court. As the CHA showed, both 
in its brief and at oral argument, rehabilitation work 
on the first of the four high-rises at issue will not be­
ing until February 1, 1992. Funding requests for the 
remaining three buildings will not even be made "four 
months," let alone be granted, and renovation work on 
those high-rises may not begin for years. That strikes 
us as ample time for "alternatives" and "choices" to be 
fully explored. 

In short, we deny plaintiffs' motion both for the rea­
son that it seeks relief beyond the scope of the vari­
ous orders of this Court and because, in any event, 
plaintiffs have failed to present a case for such relief. 
Lakefront Community Organization's petition to inter­
vene as plaintiff is moot. It is so ordered. 



IN THE ON!n:D S'I'ATES OIS'!'R.ICT COORT 
~a THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAO"l'REAOX, et a l. 

Plainti~ts, 

v. 

CHICAGO HOUSING AOTHORITY and 
JACK KEMP, secraury ot Department ot 
Housinq and Orban oevelopaent, 

Defendants. 

) 
) 
) 
) 66 c 14-59 
) 66 c 1460 
) 
) (Consolidated.) 
) 
) 
) 
) 
) 
) 

MDORDOaJII DJ 8trl'PO&~ 0., 
U,UITI7ll 1 XO'UOX POll PtlBTQI BELIR 

Plaintiffs, by their 5ttorneys, tile this Memorand~ in 

support o! their Motion for Further Relief, dated November 21, 

1990. 

t. Legal J&ckq;og4. 

The basic reaedi&l order a9ainst the c!a~andant, Chicago 

Housinq Authority (•CHA•). obliqates CHA to provide as much 

scattered site public housing as possible,- as rapidly as 

304 F.SUpp. 

736, entered into ~y the 

def of HousiDq anc1 ~ban Development 

(~•), to use its bast efforts to aid CHAin this 

reqara. Gautraaux v. Lln4riou, 523 F.Supp. 665, 610 (1981). 

The aaaant:ial thr\ts~ ot these portions ot the cited orders 

is that, as rapidly an4 to the maximua deqrae reasonably possible, 
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CHA ana HUD shall strive to pr=vide scattered site public ~ousi~g 

opportunities tc members of the plaintiff class in confor=ity 

with the Co~~· orders. 

I%. Pactual BackqroUAG. 

A. the Horth legyoo4=Qaklap4 eo-=ypities. 

Tha North Kenvood-oakl&na communities are located alonq 

Chicago's laketront, approximately four miles south of the Loop. 

A portion of these communities, designated the •North Ken~ood­

Oakland Conservation Area• (sometimes the ·~ea• or the 

•conservation Area•; ~Section IIC, below), comprises 368 gross 

acres. The conservation Area is qenarally bounded by East 36th 

Straat on the North, the Illinois Central-Gulf Railroad riqht-ot­

way on the East, East 47th Straat on the Sout..~, and south Cottaqe 

Grove Avenue on the West. 

In 1949 the conservation Area was a thrivinq and wall­

populatad community; thereafter it experienced a decline in 

health and chAracter that lett it acarcaly populated And in 

various states o~ disrepair.lL OVer 50t of the remaininq 

structures in the Are~ are nov ~etaricrated or dilapidated.lL 

Accordinq tc the 1980 onitad States census the median household 

-~~--------

U · Heifibborhocct Conservati~n Plan, prapareci 
Illinois . AuthoritY by Skidmore, OWings ~ 

for 

Merrill, ov~aJ•I:" · lttO, attached hereto as Exh.ibit A 
(•IHOA/Skidmore Plan~), paqa l. 

U city of Chicaqo Department =t Housinq Report to the 
Department or Orban ReneWAl on THE OESXGHATION OF NORTH KENWOOD­
OAKLAND CONSERVATION AREA, January 1990, attached hereto as part 
ot Exhibit !S (•Department of Bousinq Report•), pac;e 10. 
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income in tha Area was $5,Jl7, about one-third of the City of 

Chicaqo m~~household income of $1S,J01. 

Follow~ World War II six CHA high-rise buildings known as 

the •Laketrcnt Pr=perties,• havinq a total of approximately 900 

apartments (approximately 150 apartmants in eaeh ot six 

buildinqs) , were constructed in the north pert ion of t.ha Area. In 

the mi~-1980s, by reason or severe deterioration, the buildings 

were vacated (except !or approximately JO r~iliaa who_ remained 

in one of tha si~ buildinqs) prepar~tory to rehabilitation. 

However, over the ensuinq several years no rehabilitation Yas 

performed and the buildings deteriorated further. Commencing in 

1989 rehabilitation of the two northernmost buildings began and 

is scheduled to be completed in early 1991, but rehabilitation of 

the other tour ~~ilainqs, havin9 a total of about 600 apartme :s, 

bas not yet started. 

Jl. S~f aeport ~ fte ln"ban ReDewal IIO&rcl OJl 
Mortb 1aaY994=9'klap4 consery.tipA &r•a. 

Tbe I1linois Urban Renewal consclidation Act of 1961 

(lJ.1. ~· Stat., ch. _67-l/2, Section i~.101 et seq.) defines a 

•conservation...u-· as an area ot not less than 40 acres in which 

so-. or .acre of the area are ·residential and 

·nave :o~ 35 years or •ore, and whiCh is net yet a 

sal.um by reason of various factors, including 

dilapidation, oD8olescence, deterioration, dacline of physical 

maintenance and lack cf community planninq (or anY, combination of 

these), may become a slWII and blic;htad are~. (~., Sec:tion 

91.103(111).) 
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In ~anuary ~990 the Staff o! ~e Oepa:~en~ ot Urban Re~~wa~ 

of the City Ot Chicago ~etermined that the North Ken~ood-Oakland 

Area was eliqible ror designation as a Conservation Area and 

recommended that the Urban Renewal Board so desiqnate it.lL The 

OUR Staff Report states that persons ~ttending two public 

meetin~s to consider desi~tion of tae Area 3.$ a Conservation 

Area (on November 28, ~989 and January 11, 1990) expressed 

•overwnelminq support• tor the aesignation of the ArQa ·as a 

Conservation Area. (~., p. 3.) 

c. Desiqnation o: ~he Korth Kenvoo4-o~an~ 
ConseryatioD Ar8&. 

on January 23, 1990, the Department of Urban Renewal ot 

the City o~ Chicago duly found that the Area met the statutory 

requiramants and desi;natad it as the North Kenwood-oakland 

Conservation Area.jL The •eli9ibility• findings of the OUR 

Desiqnation Resolution were that the Area consisted of 368 acres, 

that structures in 71. BZ' ot the Area were resid.ential, that the 

avaraqe aqe at structures in the Area was 90 years, and that the 

Area was at risk o~ ~coainq a &lWD or bliqhtad area. (.IQ.., · p. 

4.) 

to· Dapa..rtlDent or Urban Renewal Board Meeting I 
. a~dwd hereto as part ot Exhi})it B ("CUR 

staff Report"'), patj .. 2-3. Exhibit B consists of the OUR Staff 
Report and the Department of Bousinq Report referred eo in 
footnota 2. 

U Reso1ution Ho. 90-00R-l, TO APPROVE THE DESIGNATION OF THE 
NORTH Ia:NWOOD-OAn.AND CONSERVATION AREA, adopted J'anuary 23, 
1990, attached hereto as i~U,it c ("OOR Dasiqnation 
Resolution"). 



Under the Orban Renewal Consoli~ticn Act, !ollo•ing 

desic;natioa·ot. an area as a Conservation Area and upon noml.natio:l 

by the De~t or Orban Renewal, the Mayor of the City of 

Chicago is to appoin~ a Community Conservation Council fro~ among 

the residents of the area (Ill. ~. ~. ch. 67-l/2, section 

9~.12~), a process that has recently bQan .nitiated with respect 

to the Conservation Area. (Stat! Report of Depart:lZlant of Urban 

RQnQval, october 16, 1990, attached her•to as Exhibit D.) 

Following approval of a conservation plan for the area by the 

Community ConsQrvation Council and the City caun~il, the 

Department of Urban Renewal certifies the plan and ~y thereafte= 

exercise numerous powers granted to it under the Urban Renewal 

consolication Act to carry cut the plan. (ljl. BaY· stat. ch. 

67-l/2, section 91.120-91.123.) 

D. Commpnity llapninq p;qctsa. 

Prior to the clesiqnation of the Araa as a Community 

conservation Area, the Department ot Planning o! the City of 

Chicaqo, in JU1y 1988, beqan to coordinate ~ planninq process for 

the North ltenwoocl-oak~and Area.. The purpose ot the planning ­

procass was •to prepare a l&nd-use plan and action statement 

which 

tuture 

aspirations ot community residents rcr the 

~~~t1ty and which would serve as a quide for 

and private investment.•}! 

u Nei~~o:t"hood Pla.nninq Ccmmitt:ee Report, North Ka.nwocd­
o~and Nei~:hood Planninq Process, produced by the City or 
~ieaqo, Department or PlanniD;, attached hereto as Exhibit E 
( "NPC Report") , paqe 1. 
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In 3uly 1988, a Nei;hborhood Planning Comcit~ee (-NPCw ) 

!ormed wncse .. _~ip included residents, property owners, 

.archants ~presentatives =f l~l c=mmunity orqanizati=ns 

and insti tu:L. · (MPC Report, p . 7 • ) over 200 persons 

partioipated on the NPC, approximately 75 of whcm termed a 

stable, workinq qroup . (~.) 

The first step of the planninq process was to qenerate a set 

ot overall qoals and objectives, identifyinq what the ccmmunity 

wanted to achieve. The NPC than identified the key issues facinq 

the neiqh.borhoo~ and the obstacles to achievinq tha community's 

goals. Finally, the NPC generated a sat o~ potential strateqias 

and a list o"f· resources available to assist the neighborhood in 

assessinq the key iasues. (~.) 

After a two-day workshop, three teams were termed (Housin9, 

Economic Development, and Open Spacatcommunity Facilities) an~ 

each taam prepared a land-use map for its runctiona~ area. City 

of Chicaqo staff than prepared. a summary aap ot the three sets ot 

recommendations. A final land-usa map was than reviewed "by ':he 

full c:ommittea ancl approved in MarCh 1989. (I4., pp. 7-8.) 

The NPC recoJmendations raspectinq housinc; included the · 

following: 

The NPC 

. public housinq continues to exist 
. aS· sc:attered-si te developaant) • • (lmC 

} -

issues inclu.d&cl the following: 

•puhlie Housing/eRA L4ketront frope;ties -- Tba 
presence of the Chicaqa Housinq Authority (CHA) 
Lakefront Properties and the neqative image of public 
housinq ae~ars invesaent in the community both by 
existinq homeowners who are reluctant to maintain their 
property and by outside aevalopers who are reluctant to 
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invest in new development.• (lS., p. l2.) 

·M~ket Conditions -- Inves~ent in new commercial 
~eve*. _t is ~aterred by the concentration of public 
hous ..... • • • (~., p. lJ.) 

·. i. .. ·-··· : . 

-· -· .. 
In its •oavalopaent Quidelines• the NPC Report states: 

-view corriciors to the lake should be preserved. No 
hiqh rise development ahould occur on the lakefront. 
In the evant that the CRk Laketront Property beco:es 
available, new residential construction on the si~e 
should be limited to three stories.• (~., p. 25.) 

z. Illillois Bcnzsi:;q P•~elopment Authority Planpi-pq Proeess 

The Illinois Housin9 Development Authority, a public 

bcdy (~. Rev. Stat., ch. 67-1/2, Section 301 et s~g.) also 

initiated a planninq procass for the North Kenwood-oakland Area. 

(Rasolution No. 87-IBDA-140, attached harato as EXhibit F.) The 

IHDA/Skic1more Plan (Exhibit A hereto) was the result. 'I'he Plan 

state~ that it a..XS ·~ restore and preserva the neiqh~crhocd 

character ct the area. • (EXhil:Jit A, p. 1.) It also states that 

it is based on the comaitmant: 

•that no habitable low-rise bousinq units will be torn 
down and tbat prior to the demolition ct any CHA high­
rise buildiD; the single-tamily/ townhouse replacement 
units for that building will be built an4 occupied.• 
(~.) . 

Tha Plan includes the following- component: 

o~ the 6 vacant public housin9 
provide new law-risa, 
CRA residents on the lakefront 
tarouqhout the community •.• ' 

overall the ~A/Skidmore Plan calls for both new market­

rate residential units and the ren&Dilitation of a. larqe nwn}:)er 

ot existinq occupied and uncccupiec:i homes. (~., PP• 1-2.) Key 

elements of the plan include: 
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(a) F~cin9' by IHDA or up ~o 400 low-moderate 
.~i:' 

(b) 

~ nav resiaentia~ units. 

H4rl~t rate 4evelopaent of an additionAl eso ne~ units. 

(c) Construction of one-for-one replacement units prior to 

~ny CHA ~clition. 

(d) Rehabilitation of exist;inq residential units. (1£, 

p. z.) 

The Plan staees that its implementation would constitute 

•one of the largest ~ most extensive civic neighborhood urban 

initiatives ever undertaken in this country •.• • (~.) 

The IHDA/Skidmore plan bas received a Citation tor 

EXcellenca in Urban Oesiqn tram the American Institute of 

Architects. Clsl·, p. 18.) 

r%I. p;ospects tor the llaiptiff Class iD Wortb Eopvood-Qaklan#. 

Implementation of the HPC/IBDA plans tor the North Renwood­

Oakland conservation Area would provi4e for 600 or aore new 

scattered site public housinq units for members ot the plain~if! 

class in a community which, by reason or the projected 

improvements under the plans, would potentially provide both 

Gau 

rehabili 

racially intaqratad living opportunities tor 

·. m-.• rasidant.ia.l neiqhDorhood possessinq 

-.-nitias. (Coupled witb tho necrly comple1:-ed 

tvo northernmost ot the Laketront 

Properties buildings, it would also provide adequate public 

hcusinq tor tha return to the Area, into public housing, of those 
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former tenants ot the six CRA high-rise buildings who desi=e ~0 
return eli;ible for public housinq.) 

This 

chang inc; d ... ::kn~ 

appears at a time when, by reason of the 

city of Chicaqo, opportunities to 

build scattered s~te housinq in the City have d~inished. (See 

tha affidavit ot Daniel~- Levin, as Receiver, attached hereto as 

Exhibit C:.) Onder these circumsta.nces, it is imperative t:o 

furtherinq the remedial interas~s ot the plaintitt class tha~ the 

opportunity to re~lize the possibilities ot tha NPC/IHDA p~ocess 

for tha North ltenvood-oakland Area not be lost. 

rv. Position of ~ and BVD· 

CHA presently plans to rehabilitate tha southernmost four of 

tha Lakefront Properties hiqn-risa ouil~ings (now largely or 

completely vacant),~ HOD is apparently willin9 to supply CHA 

with funds tor that purpose. (See affidavit ot ~exander 

Polikoft attached hereto aa Exhibit H.) Aa indicatacl in Section 

II above, such rehaJlilitation would be inconsistent with the 

NPC/rHCA plans for the Conservation Area. Moreover, as indicated 

by the NPC/r.RDA plans and by the affidavit of Daniel E. ·McLean, 

the 

Development Corporation, attached hereto as 

~~~~~-~itation voul~ risk deterrinq the privata 

essentia.l inqrediant of both plans and of 

~o~ the entire Conservation Area. 

Thus, it is hiqhly likely that rehabilitation ot the four 

Laketront Properties hiqh-rises will frustrate the prospect ot 

providing hundreds of scattered site public housing units under 

9 



-------

nighly advan~aqeous circ~~ances fo~ members cf the plaint:!: 

class.!L 

v. Violatiops Asserted. 

Onder the circumstances set forth above, for CHA ana HUO to 

procQQd to rehabilitate the !our high-rise buildings in ques~ion, 

~ thereby risk frustration of tha unique sca~tared site 

opportunity presented in the North Kenwood-Oakland Conservation 

Area, would be inconsistent with and a violation ot CBA's Court-

-------~~~~---------

6/ There is an additional question -- apart, that is, from the 
potential frustration of the scattered site remedial program as 
descrit:>e~a in the text - ot whether it is in the best interests 
ot the Gautreaux class fer CHA and BUD to use funds that could be 
employed to provide turthar relief :fer plaintiffs to instead 
rehabilitate deteriorated, mostly vacant high-rise public housioq 
buildings instead. Plaintiffs are informed and believe thac the 
cost of the high-rise rehabilitation would be virtually the same 
(on a bedroom basis) as tha cost ot new low-rise scattered site 
public housinq, and that tha life-cycle costs or the hiqh-rise 
units voulc1 tar exceed the life cy~e costs ot low-rise scattered 
site public housinq. :In 1988, a mayoral-appointed advisory 
council on CHA, co-cn~ired by Philip M. Klutznick, former u. s. 
secretary of C:cmaerce, ancl Warren H. aacon, then Presic:ient of 
Cbic:aqo United, reported. as fo~lovs: 

"The cost to rehabilitate biqh-rise buil~inqs to keep 
them h.al:)ita),la uy vall excaaci the cost of acquiring 
alternate housin~, vhich could .ba mora sui table, 
parti~ar.ly for tami~y use.• 

-·-.--· in addition to the larqe sums required 
[of hi~h-riaa buildin~sJ, is the 

-.R~PS~ion of larqa, poor, primarily single­
·~.&-. ..:.in bai.ldinqs poorly dasiqned to support 

"Tha funds to be used to aodernize the hiqh-rise 
buildinqs can more ettactively be used to acquire older 
housinq and construct nev units.• 

The quotations a.ra from The Raport ot the Advisory Council on tha 
Chicago Housinq Authority, June 1913, paqas 19, 20 and 24. 
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VI:I. Ce>nelusio;. 

Given tha len~ and frustrating delay in providing sca~~ered 
.--.;.~~~ 

site pW,li~ ~inq under the oraers in this case, the court 

should enter the order proposed by plaintiffs to assure that a 

unique opportunity to provide hunareds of such units under 

extremely favorable circumstances is not lost. The Court's 

retention cf jurisdiction, to;etber with the proposed reporting 

requirement, will assure that the stay of rehabilitation provided 

in the proposed order will not be ~pprcpriately prolonged. 

Respectfully submitted, 

November 21, 1990 

~exanaer Polikotf 
Ju~ia Xlena BrQVn 
BUSINESS AND PROFESSIONAL PEOPLE 

FOR THE PUBLIC :nrrEREST 
17 East Monroe Str .. t - #212 
Chicaqo, Illinois 60603 
31.2/641-5570 

.;!' /~ 
.;<P· ~· ·"~ 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DOROTHY GAUTREAUX, et al. 

Plaintiffs, 

v. 

CHICAGO HOUSING AUTHORITY and 
JACK KEMP, Secretary of Department of 
Housing and Urban Development, 

Defendants. 

) 
) 
) 
) 66 c 1459 
) 66 c 1460 
) 
) (Consolidated) 
) 
) 
) 
) 
) 
) 

PLAINTIFFS' REPLY TO RESPONSES OF CHA AND HOD TO 
PLAIHTIFPS' MOTION FOR FURTHER RELIEF 

Introductio!\ 

CHA anc HUD argue that the limited order plaintiffs seek is 

not justified by the "best efforts• clauses of the CHA judgment 

order (CHA) or of the consent decree (HUO). In Section I below 

we show that both arguments are wrong -- they are semantic, 

technical, and contend for a crabbed reading of remedial decrees 

that should be read expansively. 

Moreover, both CHA and HUD ignore the •frustration 

principle.• CHA's proposed rehabilitation threatens to frustrate 

a,n opportunity to develop 600 scattered site public housing units 

for Gautreaux families. In Gautreaux v. Chicago Housing 

Authority, 342 F.Supp. 827, 829 (1972), aff'd., 480 F2d 210 

(1973), cert. denied, 414 U.S. 1144 (1974), this Court made it 
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clear that frustrating implementation of a court-ordered remedy 

(wfrustrating and preventing this Court from assuring t~at relief 

is provided"; "thwart the correction of federal constitutional 

wrongsw) will not be countenanced. In that instance the 

frustration emanated from someone not a party to the original 

suit. Here the frustration comes from original party defendants 

who have best-efforts duties to assist in providing corrective 

action. wFrust~~tion• is: incompatible with wbest efforts." . . . 
But suppose t~e best efforts clauses should not be read to 

embrace the relief· now sought. We also show in Section I that 

plaintiffs should nonetheless receive the relief they request 

under the "affirmative administration• clause of the CHA judgment 

order and the "modification" clause of the HUO consent decree. 

It is quite impossible to conclude that the limited relief 

plaintiffs seek is beyond the reach of these far-ranging clauses. 

Next, CHA suggests that the Court is presented with two 

competitive plans and asked to choose between them, implying that 

CHA's plan - its MINCS experiment - would be prejudiced were the 

Court to grant the order plaintiffs seek. Not so. As we show in 

Section II below, plaintiffs strongly support MINCS and their 

requested order has nothing to do with that experiment. t·:ould not 

prejudice or interfere with it in any way. and indeed might help 

assure its success. · Why? Because the MINCS experiment, 

including its propose~ 564 units of private housing, involves the 

two high-rise buildings now being rehabilitated that are 

unaffected by plaintiffs' proposed order, and does not involve 

the rehabilitation of additional buildings. The very number, 

"564,w is directly linked to those two unaffected buildings, and 
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only to those t~o. CHA's argument on this score is a straw ~an. 

With these two contentions set aside, there is little left 

to the CHA/HUD arguments. Both defendants assert that 

demolition is legally impermissible. We show in Section III 

below that this is quite wrong. HUO also contends that a breach 

o! CHA's accord with the former tenants of the Lakefront 

Properties ~ould ensue if plaintiffs' motion ~ere granted. This 

too, as we sho~ i~_Section IV, is not the case • 
.. . 
I . 

* • • 

At bottom, the situation is this: 

l. After 20 years of frustration in obtaining any 

significant degree of the scattered site relief to which they are 

entitled -- frustration caused in great part by CHA -- plaintiffs 

are presented ~ith what may be a golden, once-in-a-lifetime 

opportunity to obtain some 600 units of scattered site housing, 

six times as much new housing as the Receiver has been able to 

place under construction in over three years, and several times 

as much scattered site housing as CHA built in 17 years! 

2. Instead of cooperating to help realize that 

possibility, as the best efforts and affirmative administration 

clauses require it to do, CHA now proposes, for reasons 

unfathomable to plaintiffs, to take action that may irremediably 

destroy that golden opportunity. 

3. The limited order plaintiffs seek --wholly non­

prejudicial to CHA's proposed MINCS experiment ~hich plaintiffs 

enthusiastically support -- would merely stay that proposed 

3 



ac~ion for a reasonable ti~e, subjec~ ~o the cour~'s ongoing 

supervision, to give the Community Conservation Council bud a 

chance to flower, and with it some 600 scattered site units. 

surely, after 20 years, plaintiffs are entitled to 

cooperation rather ~han frus~ra~ion from the two parties whose 

wrongful conduct harmed them in the first place. 

I. The Judgment Order Against CRA And The consent Decree 
Against HOD - Entitle Plaintiffs To The order They Seek. 

wBest ef!ortsw ~eans, try hard to bring about the desired 

result, work toward the objective wto the exten~ of (one's) total 

capabilities.w Bloor v. falstaff Brewing Corp., 454 F.Supp. 258, 

267 (S.O.N.Y. 1978), aff'd, 601 F.2d 609 (2d Cir. 1979). · 

Under this court's judgment order CHA is obliged to use its 

wbest ef!ortsw to increase the supply of scattered site units as 

rapidly as possible and to take wall stepsw necessary to that 

end. (304 F.Supp. at 741, emphasis added.) CHA's essential 

arqument is that this best efforts obligation relates only to the 

direct development of scattered site units (wthe explicit 

obligations within the 1969 orderw -- CHA Response, p. lJ). 

Therefore, on this view, action respec~ing CHA's non-scattered 

site units, even though such action threatens to frustrate 

scattered site development, would not be covered. 

To state the argument is to answer it. The judqment order 

says wall steps.w Tha word wallw is unmodified, and is certainly 

not qualified as CHA now proposes to qualify it. 

Were there any doubt on this point another clause of the 

judqment order would resolve it: CHA is to waf!irmatively 
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administer its public housing system in every respect ( whethe~ ~r 

not covered by specific provision of this judgment order) . . " 

to disestablish its segregated system. (304 F.Supp. at 741, 

emphasis added). This clause plainly says •public housing system 

in every respect,• not •scattered site public housing system," 

and thus embraces high-rises as well as scattered sites. 

CHA arques (p. 13) that even this •every respect• language 

should somehow be_limited . so as not to refer to plaintiffs' 

present concerns. 'But the stated purpose of the •every respect~ 

clause is "disestablishing• CHA's segregated system. The chosen 

disestablishment method is building scattered sites. If proposed 

CHA conduct respecting its high-rises frustrates the employment 

of that very chosen method, how could this court responsibly say 

that that conduct is not one of the •every respect(s]• to which 

the judgment order speaks? 

In like fashion, HOD would constrict its best efforts 

obligation to aid CHA. If we have correctly read CHA's 

obligation, then we have correctly stated what HUD has a best 

efforts duty to •aid.• 

But if HUO were right and we were asking the Court to 

stretch its best efforts clause too far, plaintiffs should still 

receive the very limited relief they seek from HUD as a 

•modification• of HOD's duty under paragraph 8.2 of the consent 

decree: 

•At any time after the fifth anniversary of the 
effective date, either HUO or the plaintiffs, without 
the consent of the other, may request the Court to 
review the progress made in providing assisted housing 
to eligible persons hereunder and, based upon such 
review, to modify or terminate any or all of the rights 
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or obligations provided herein. The party seeking 
review will not be required to demons~ra~e changed 
circumstances to obtain such Court review.• (523 
F.Supp. at 681.) 

we are nearly at the tenth anniversary, not merely the 

fifth. Plaintiffs are authorized, without HUD's consent, to 

-request the Court to review the progress made . w In 

scattered site housing the progress, as the Court well knows, is 

abysmal, and the Receiver's affidavit tells the court that glory 

days are ~ just. ahead. Based on such review the Court may be 

asked wto modify.· .• obligations provided herein.-

HUO says that in considering plaintiffs' present motion as 

such a modification request, the Court should wweigh the equities 

to determine the hardship on the moving party if the modification 

is denied and the hardship on the party opposing modification if 

the Court grants the relief sought •. • w (HUO Response, p. 16.) 

We agree. 

The hardship on plaintiffs, should their motion be denied, 

is the likely loss of an opportunity to obtain at one fell swoop 

some 600 units of scattered site housing in a potentially premier 

residential locationlL -- more scattered site relief than 

plaintiffs have received since CHA was first ordered to build 

scattered sites more than 20 years ago. The hardship on HUO, 

should tha motion be granted, lies somewhere between nil and 

none. HUD is merely asked to stay its funding of additional 

--------------------
1/ Half of the North Kenwood-Oakland area is already classified 
-revitalizing,• and the other half would surely qualify for tha~ 
classification if a conservation plan for the entire area were 
approved. 
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rehabilitation for a reasonable time -- to give the community 

planning process a chance to work rather than be confronted with 

a fait accompli that may forever preclude scattered site housing 

as part of its plan. HUD has not even argued that such a limited 

order would visit a hardship upon it. 

* * * 

I! plaintiffs' request is justified on the merits, the 
.. _. -· . . 

judqment order against CHA and the consent decree against HUD 
I . 

thus clothe the Court with ample authority to grant the order 

plaintiffs seek. We turn to the merits arguments. 

II. The Order Plaintiffs Seek Does Not Affect Or Prejudice 
CJA's Proposed MINCS Experiment In Any way. 

CHA argues that under its proposed MINCS experiment it 

strives for beneficial goals, and that the Court should not 

interfere. We agree. The trouble with this argument, when 

directed against plaintiffs' proposed order, is that the order 

would not interfere with or prejudice MINCS in any way. 

MINCS,lL an experiment we enthusiastically support, has 

three essential components. first, wnewly constructed or 

rehabilitated housing units that are privately developed and 

owned.• (S522(e) (1).) Second, once developed, up to 25% of the 

private units may be leased by CHA on behalf of CHA families. 

--------------------
2/ MINCS is an acronym for 6 Mixed Income New communities 
Strategy.• It was enacted in 1990 as Section 522 of the 
National Affordable Housing Act of 1990, Public Law 101-625, 104 
stat. 4079. Citations in the text are to Section 522 as printed 
in the congressional Record of October 22, 1990, pp. H1l556-S5a. 
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(§522(e) (5) .) Third, CHA may then rent the public housing units 

thus vacated to families having somewhat higher incomes than the 

usual public housing tenants.}! However, not more than 50\ of a 

public housing project's units may be rented to such families. 

(§S22 (f) (2) (B).) 

According to CHA the two Lakefront Properties buildings no~.; 

being rehabilitated will have exactly 282 units when completed. 

I! the maximum permissible SO\ of these units were used in -CHA's 

MINCS experiment, that would be 141 units. Since the 141 CHA 

families to be moved into newly developed private MINCS housing 

cannot occupy more than 2S% of the total number of private 

development units, that development must have four times 141 

units, or a total of 564 units. This is of course the exact 

number of units CHA says an unnamed developer has agreed "in 

principle• to build as the private housing part of MINCS. (CHA 

Response, p. 8.) Because the number is exactly S64, not soc or 

600, or some other number, we can be sure that this MINCS 

experiment involves the two buildings -- and only the two 

CHA is now rehabilitating. Since these buildings would be 

that 

unaffected by plaintiffs' proposed order, nothing in that order 

would prejudice or negatively affect CHA's proposed MINCS 

experiment. 

Indeed, the community planning process CHA seems bent on 

3/ •Low-income families• rather than •very low-income 
families.• (S522(f) (1).) The former may have incomes up to 80% of 
the metropolitan area median; incomes of the latter may not 
exceed sot of the median. (CHA Response, p. 6.) 
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ignoring is likely to be helpful in assuring -- and may be 

essential to -- the success of the MINCS experiment. 

Notwithstanding CHA's assertion, MINCS is not wready for 

implementation.w (p. 18.) CHA is not even eligible to conduct a 

MINCS experiment until the Mayor of Chicago appoints a twelve-

member coordinating committee to wparticipate in developing a 

plan for implementing the [MINCS] demonstration program," and to 

perform other functions. (SS522(b) (1), (2).) CHA does not say 

that the required 9oordinating committee has yet been appointed 

by the Mayor (our information is that it has not), the same 

Mayor, not so incidentally, who has just received from his 

Department of Urban Renewal the formal nomination of the members 

of the Conservation Community Council for the North Kenwood-

Oakland Conservation Area.!L 

Moreover, even after the coordinating committee is appointed 

and performs its various functions, the following must be 

complied with: 

wA participating [in MINCS] public housing agency and 
the applicable unit of general local government shall 
jointly determine the location of any newly construc~ed 
or rehabilitated housing to be utilized under the 
(MINCS] demonstration program . . . and the number of 
units to be developed annually, with approval of the 
legislative body of the local government." 
(§522 (e) (7) (A).)" 

In other words, CHA's MINCS experiment will no~ be wready for 

implementation• until the coordinating committee (having been 

4/ on December 18, 1990, the Department of Urban Renewal 
formally nominated 15 community residents as members of the North 
Kenwood-Oakland Conservation Community Council. Excerpts from 
the December 18 meeting of the Urban Renewal Board are attached 
as Exhibit A. 
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appointed) does its work, and the City of Chicago, including t~e 

City council, approves the number and location of the to-be­

developed private housing units which are an essential part of 

MINCS. 

Will a City government which is fostering a community 

planning process (through staff work of the Departments of 

Planning and Housing, nominations by the Department of Urban 

Renewal, and appointments by the Mayor) that has so far evidenced 

a clear preference .for scattered sites rather than high-rise 

units, foster a separate process that looks in precisely the 

opposite direction? 

On the other hand, MINCS would be strengthened by a 

successful community process. Some 423 units in the private 

housing part of the MINCS experiment (564 minus 141) must be 

occupied by non-public housing families.~ How much more likely 

are these units to be attractive to market-rate families if they 

are part of a comprehensive, community-wide plan which involves 

other market-rate units as well, and which assures that low-rise 

scattered public housing units will replace the present "curtain 

wallw of six high-rise towers? 

In short, although plaintiffs have not been able to discern 

the reasons for CHA's uncooperative stance, it seems clear that 
I 

CHA's own MINCS interests are not only not prejudiced by the 

5/ These non-public housing, market-rate families constitute 
the true "mixed income" potential of a MINCS experiment, for the 
public housing units - even under MINCS - continue to be occupied 
exclusively by lower-income families, none of whose incomes can 
exceed sot (and only half of whose incomes can exceed 50%) of the 
area median. 
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order plaintiffs seek but, by leading to cooperation with a 

comprehensive community planning process, would be advanced by 

it. 

III. Demolition Of The southern Four Lakefront 
Properties High-Rises Could Be Done Lawfully. 

CHA and HUD argue that the relief plaintiffs seek hinges on 

whether the four Lakefront Properties high-rises can be lawfull y 

demolished. While, plaintiffs' motion does not seek demolition, 

plaintiffs agree that demolition of the four southernmost 

Lakefront Properties high-rises may in the future be necessary to 

carry out a community plan. However, with the cooperation of CHA 

and HUD, demolition could be accomplished entirely within 

existing statutory and administrative requirements. 

First, HUO and CHA mistakenly argue that the standard for 

demolition is to be found in the first phrase of 42 o.s.c. 

§l437p(a) (l). But the appropriate standard here is the second 

phrase of that statute, which applies to the demolition of a 

portion of a housing project: 

w • • • in the case of an application proposing the 
demolition of only a portion of a project, the 
demolition will help to assure the useful life of the 
remaining portion of the proiect.w (42 o.s.c. 
Sl437p(a) (l) (emphasis added). 

HOD's regulations specifying the criteria for . demolition of a 

portion of a project similarly state: 

w(b) In the case of demolition of only a portion of a 
project, the demolition will help to assure the useful 
life of the remaining portion of the project (e.g., to 
reduce project density).w (24 C.F.R. S970.6(b).) 
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HUD recently invoked exactly this ~useful life• provision to 

support demolition of three public housing high-rises to be 

replaced by scattered site housing. Project B.A.S.I.C. v. Kemo, 

721 F. Supp. 1501 (D.R.I. 1989). Accepting HUD's arguments, the 

Court noted that the law •merely requires that if only a portion 

of a project will be demolished, 'the demolition will help to 

assure the useful life of the remaining portion of the project.'" 

721 F. Supp. at 1509. One argument advanced, which the ccurt 

termed 6 sensible,• ' was that •without the three towers as a 

detrimental catalyst,w the environment and quality of life for 

the remaining households would be enhanced. IS., at 1510. 

Demolition has also been approved by a federal court as a 

"recognized, legitimate• part of a desegregation remedy, 

notwithstanding objections by several hundred plaintiff class 

members. Walker v. HUP. 734 F.Supp. 1231, 1270 (N.D. Tex. 1989). 

Accepting the plaintiffs view that rehabilitation would leave 

vestiges of segregation in place, the court said rehabilitation 

would 

•continue to subject several thousand members of the 
class to the same choice of all black housing in an all 
black area as they were subjected to under de jure 
segregation. . . (and would] not cure the vestige of 
the adverse social and environmental conditions caused 
by the concentration of such a large number of low 
income housing units in this particular area, which is 
also a 1g~ income impacted neighborhood.• 734 F.Supp. 
at 1270.~ 

6/ CHA's proposed rehabilitation of an additional (third) 
building is apparently on a •Fix-As-Is• basis that excludes 
design changes evidently deemed desirable but too costly. As to 
this CHA's consultant says, among other things, 
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CHA also argues (p. 17) that demolition could not be 

·accomplished lawfully because, lacking separate appropriated 

funds to replace demolished housing units, it could not submit a 

plan for the one-for-one replacement required by 42 u.s.c. § 

1437p(b) (3). This argument is clearly unsupportable. Nothing in 

the statute requires funds to be appropriated before a demolition 

plan is developed, submitted or even approved. In fact, 42 

u.s.c. § 1437p(c)· authorizes HUD to "'make available financ·ial 

assistance for app~ications approved under this section," and 

requires HUD "'upon approving a plan under subsection (b) (3). 

(to] agree to commit (subject to the availability of future 

appropriations) the funds necessary to carry out the plan 

HUD is also required, in allocating assistance for the 

II 

development of public housing, to "'give consideration to housing 

that replaces demolished public housing units in accordance with 

a plan under subsection (b) {3) ••. • ~ Thus, a demolition 

application plan clearly does not require the prior appropriation 

of funds • 

• • • continued ••• 

•The exposed gallaries (of the third building] are a 
life quality, building maintenance and aesthetic 
failure." 

"The present two-elevator system is not adequate for 
demand." 

•The building exterior and interior circulation pattern 
seriously limit quality of life for occupants as well 
as appearance in the marketplace.• 

(Consultant Reports supplied by CHA and referred to in ~3 of 
Exhibit 5 to CHA Response.) 
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CHA's related argument that Gautreaux funds could not be 

used for the replacement scattered site units is also wrong. 

Nothing in Gautreaux orders prohibits using allotted funds to 

build scattered site units simply because they would replace 

units of a demolished high-rise. The Gautreaux definition of 

"dwelling units• applies fully as much to scattered site units 

built to replace a demolished high-rise as to any other scattered 

site units. The Receiver currently has funding for more than the 

maximum of 600 hundred units that wculd be needed to replace any 

Lakefront Properties demolished units.1L 

Finally, CHA adds that it would be required to consult with 

affected tenants, tenant organizations and local officials before 

demolition. Such a requirement does not of course indicate that 

lawful demolition would not be possible. 

Plainly, demolition of one or more of the Lakefront 

Properties high-rises, if necessary to accomplish a community 

plan for Kenwood-Oakland, could be lawfully done. 

1/ HUD and CHA both imply that money available for 
rehabilitation of Lakefront Properties high-rises might be 
lost if not used there. (Though CHA "intends" to rehabilitate 
all of the Lakefront Properties high-rises-- HUD Response, p. 7. 
-- funds have so far been allocated for only the first of the 
remaining buildings.) In fact, CHA has desperate rehabilitation 
needs throughout its family public housing system. With a 
waiting list of many thousands, vacancies in CHA's family public 
housing projects (according to information supplied by CHA) 
exceed 5,0001 There can be no question but that, if they wished 
to do so, HUD and CHA could find other rehabilitation uses for 
Lakefront Properties rehabilitation dollars. 

14 



IV. The Memorandum Of Accord Does Not Bar The Relief 
Plaintiffs Seek. 

It is clear that the relief to which members of the 

plaintiff class in a desegregation case have been determined to 

be entitled is not subject to withdrawal or curtailment because 
some members of the class would prefer something different.!l 

Thus, it would not matter if, as HUD asserts, the order 

plaintiffs seek would wabrogate• (HUD Response, p. 16) CHA's 

accord with former Lakefront Properties tenants. 

But HUO has m~de no showing that that will happen. It has 

offered no figures concerning how many of the original 

approximately 600 tenant families are still eligible to return to 

the high-rises. The Memorandum of Accord lists a number of 

circumstances under which tenants would not be eligible to 

return: (l) no longer eligible for CHA because of income or 

family composition; (2) prior to moving out were subject to a 

court eviction order; (3) were evicted for cause or lease 

violation during the period of relocation; (4) committed acts 

while relocated constituting a threat to CHA tenants or 

employees; and (5) left owing rent and had failed to resolve the 

arrearage. (!6, Memorandum of Accord.) (With respect to the 

final circumstance alone, a CHA memorandum attached to the 

Memorandum of Accord states that approximat&ly 118 families were 

8/ constitutional rights are not subject to majority vote, 
Haney v. Coupty Board of Education of Sevier County. Ark., 410 
F.2d 920, 925, 926 (8th Cir. 1969), nor are remedies in class 
action litigation where "there will almost inevitably be dissent 
within a class of litigants." League of Martin v. city of 
Milwaukee, 588 F.Supp. 1004, 1023 (O.C.E.O. Wise. 1984). See 
~, Walker v. HOD, supra, 734 F.Supp. at 1265. 
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then in arrears in rent.) 

Nor has HUD offered figures as to how many families have 

elected to permanently relocate under the Section 8 program (~7, 

Memorandum of Accord), nor how many, having sought in 1986 a 

right to return to the high-rises, might now prefer the option 

not then available -- of scattered-site, single-family townhouses 

in the same neighborhood. 

Absent a showing as to how many families are eligible for 

and still desire to move back to the Lakefront Properties high­

rises, and that all of those could not be housed in the 282 

apartments being rehabilitated, HUD has advanced no basis to 

assert that the relief plaintiffs seek will have any effect on 

CHA's ability to comply with the Memorandum of Accord, let alone 

that that consideration should be decisive. 

Conclusion 

. Vincent Lane has been a breath of fresh air at CHA and 

plaintiffs have been happy to cooperate with him. We have not 

opposed CHA's plan to get back into development activities. 

(Order of March 9, 1990.) We have not only worked with CHA to 

foster private management, but have arranged with HUD to have 

$9.5 million made available to CHA to repair deteriorated 

scattered site units as part of the preparation for private 

management. (Order of May 24, 1990.) We do not gladly· or 

lightly place ourselves on opposite sides of the present issue. 

But, unlike these other occasions, we have not been able on 

the present matter to engage CHA in meaningful dialogue. t:or 
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have we been able to discern the reasons for CHA's intransigence, 

seemingly so contrary to its own MINCS interests. 

What plaintiffs do know is that their own golden opportunity 

for 600 scattered site units is at stake, an opportunity they 

must seek to protect. CHA is right in noting that this is but an 

opportunity, a chance; it is not a certainty. But it is certain 

that the chance will be prejudiced, possibly snuffed out, if CHA 
. . 

is allowed to proceed to rehabilitate yet more Lakefront 

Properties high rises. (Neither CHA nor HUD seriously contest 

plaintiffs' point, Exhibit I, in this regard.) After 20 years of 

scattered site frustration, surely plaintiffs are entitled not to 

have CHA prejudice that chance without compelling reason to do 

so. Here, we have not been presented with any such compelling 

reason; indeed, analysis suggests that the order plaintiffs seek 

is really in CHA's own MINCS interest. 

Plaintiffs' proposed order is very narrowly drawn. Under 

the continuing jurisdiction of the Court, which could release its 

stay at any time suitable progress was not being shown (quarterly 

reports are proposed to keep the Court advised), plaintiffs seek 

only a reasonable time for the community planning process to 

proceed free of the. prejudicial impact of six public housing 

high-rises towering above a community that could otherwise become 

a residential haven for 600 Gautreaux families. 
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Neither CHA nor HUD has shown why plaintiffs should not, 

after 20 years of frustration, have the benefit of that golden 

opportunity. 

January 22, 1991 

Alexander Polikoff 
Julie Elena Brown 

Respectfully submitted, 

o&~~tutf~intiffs 
BUSINESS AND PROFESSIONAL PEOPLE 

FOR THE PUBLIC INTEREST 
17 East Monroe street - #212 
Chicago, Illinois 60603 
312/641-5570 
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'A::tniaal cOIILzibatioiiS fez assisted ltoasing" accowtt. 

HOPE VI: HOPE for the empowerment of residents of severely distressed and 
obsolete public housing. Finally, the Committee has included $500,000,000 for a 
new initiative, designated as HOPE VI, HOPE for the empowerment of residents of 
severely distressed and obsolete public housing. HOPE VI is an attempt by the 
Committee to invest Federal resources directly in communities to create the 
conditions to bring about citizen self-responsibility and resident 
self-sufficiency in the most distressed areas of urban America . For too long, 
these areas have been the victim of either gross neglect by government or the 
victim of large bureaucracies that have wasted limited resources in an attempt 
to impose top down strategies to do good to the residents of these areas. 
Neither approach has worked. 

As a result, the Committee, in HOPE VI, has adopted an empowerment strategy, 
built on the twin anchors of self-sufficiency and self-responsibility. It is a 
program that calls upon both the residents and political leaders of Americas 
large cities to join together to develop strategies that will transform these 
distressed areas into productive residential and commercial centers. 

The goal of HOPE VI is three-fold: (1) Shelter to eliminate dilapidated, and 
in many instances, dangerous structures that serve as homes for hundreds of 
thousands of Americans; (2) self-sufficiency to provide residents in these areas 
with the opportunity to learn and acquire the skills needed to achieve 
self-sufficiency; and (3) community sweat equity to instill in these Americans 
the belief that with economic self-sufficiency comes an obligation to 
self-responsibility and giving back something to ones community. 

The Committee recognizes that these goals are, in fact, ambitious ones, that 
will not be realized through the enactment of HOPE VI alone. Nor will they be 
achieved with a large grant program that simply guarantees all urban centers, 
and their residents, with funds to conduct business as usual. But by making the 
program competitive among the Nations largest cities, HOPE VI seeks to give 
those areas with the best proposals an opportunity to begin this transformation 
process. 

The major components of HOPE VI are as follows: 

First, eligibility. Funds would be made available for up to 15 cities in 
amounts up to $50,000,000 per recipient. Eligible applicants would include any 
of the Nations 40 most populous cities, or a city whose housing authority is 
included on the Departments troubled housing authority list as of March 31, 
1992. In providing eligibility for these troubled authorities, the Committee has 
included authority for the Secretary to deny eligibility to any housing 
authority on the troubled list that is not making, in the judgment of the 
Secretary, substantial progress on matters that would eliminate their troubled 
status. Cities would be selected on a competitive basis upon the submission of 
an application that complies with the goals of HOPE VI as enumerated above. 

Second, empowerment strategy. Awards would be selected by the Department, in 
conjunction with the Commission on National and Community Service, on the basis 
of which applicants most effectively propose a strategy that meet the three 
goals set forth for HOPE VI: shelter, self-sufficiency, and community sweat 
equity. Proposals would have to be consistent with the comprehensive affordable 

6-1 



housing strategy (CHAS} required under the 1990 Housing Act. In addition, each 
authority that submits an application will have to have had active public 
housing resident participation in the preparation of the application and 
demonstrate how that representation effected the proposals final form. Finally , 
each application must have the support of the local governing body . 

Third, shelter . Each city would have to target its revitalization effort in 
no more than three distinctly identifiable severely distressed areas, which 
i nclude severely distressed public housing, including family high-rise projects . 
Not less than 80 percent of the funds requested by the given authority would 
have to go for shelter . The maximum number of public housing units involved 
could be up to 500 . In eliminating these severely distressed and obsolete 
projects, the housing authority would have to provide one-third of the 
replacement units through the use of section 8 certificates. The balance of the 
units could be replaced through either traditional replacement means, including 
major reconstruction and scattered-site development, or through Nehemiah-like 
homeownership opportunities. 

Fourth, self-sufficiency and community sweat equity. The Committee believes 
that providing individuals and families with adequate shelter or a home to own 
is, by itself, not enough to transform these distressed areas . Instead, the 
citizens in these areas must be given the chance to acquire skills that will 
make them economically self-sufficient . And once self-sufficient, they must 
understand that reinvesting in ones own neighborhood and community is a 
cornerstone of good citizenship . As a result, up to 20 percent of the funds 
provided to each city can be targeted to self-sufficiency and community sweat 
equity or community service activities. All applications must contain some 
request for both categories , with a commitment to provide a non-Federal match of 
15 percent for funds used for these two purposes. No application can be funded 
until and unless they have been approved by the Commission on National and 
Community Service. 

(a} Self-sufficiency. Public housing residency, for many reasons within the 
last two decades, has all too often become a way of life, instead of a bridge to 
a better way of life. As a result, each housing authority must use a portion of 
the funds they receive for self-sufficiency support services and training for 
residents. Eligible activities include those authorized through the Gateway 
Program provided in the family support center legislation. They include, but are 
not limited to , literacy training, job training, day care, youth activities 
(including Boys Clubs and Girls Clubs}, appropriate health services, personal 
management skills, community policing or security activities, and drug 
treatment. Particular attention should be given to program applicants to 
offering literacy and job training skills, since they address what are 
frequently considered the largest impediments to full employment . 

By providing funds directly to the authority through HUD, the Committee has 
provided an administrative one-stop shop that seeks to avoid the current 
administrative maze and expense that plagues many efforts to bring supportive 
services to distressed urban areas. Housing authorities can utilize existing 
service programs in a particular State or municipal jurisdiction so as to avoid 
duplication of effort. If tenants are relocated out of the designated area as 
part of a citys replacement unit strategy, the Committee wishes to make clear 
that these individuals remain eligible for the services provided by the housing 
authority under Hope VI . 
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(b) Community sweat equity. Participating cities would have to establish a 
community sweat equity and service program for residents in the effected areas 
as part of the application. Self-sufficiency requires self-responsibility from 
individuals. And self-responsibility entails also reinvesting something of the 
benefits one has received back into the community where one lives . As a means of 
ensuring that residents of these severely distressed areas do become 
stakeholders in their communities, each authority would have to establish a 
community service program as a condition to receive any funds under the program. 

While the program would not be mandatory for all residents in the effected 
housing developments, the Commission on National and Community Service, in 
reviewing applications seeking funds, would be expected to carefully review the 
level of resident participation that would be integrated into these service 
programs . Special attention will be given to the comprehensive nature of t~e 
projects approach, as well as to quality and innovation. This community service 
component could include any number of models: youth conservation corps, 
school-based service programs like literacy training, sweat equity initiatives 
like habitat for humanity, or other community service type activities. These 
activities should build upon existing community service programs, but it is 
essential that residents of distressed housing be the substantial participants 
in the components that will be funded through HOPE VI. In the preparation of the 
notice of fund availability, HUD shall rely heavily upon the Commission for 
preparing the section on community sweat equity. 

The Committee strongly believes that the community service component of the 
program, coupled with the gateway type services, administered through a single 
source, offers a distinct and credible alternative from programs offered for 
distressed areas in the past. It is the Committees belief that the ethic of 
service should be instilled as a core value of those citizens who will 
directly benefit from the resources provided under Hope VI. It is service to 
others in ones own community that helps broaden individuals and families stake 
in ones neighborhood, ones city, and ones country. 

The Committee has included a provision that requires the Department to issue 
the NOFA for Hope VI within 90 days of the enactment of the Appropriations Act, 
with applications due from potential recipients no later than 180 days from the 
issuance of the NOFA. The Committee has also given the Department the authority 
to withdraw unobligated balances of funds made available to a recipient 
community who does not proceed in a manner consistent with the plan approved for 
that community. 

Mutual housing. The Committee has also included bill language earmarking not 
less than $10,000,000 of HOPE II funds for mutual housing associations and other 
organizations in the Neighborhood Reinvestment Corporations neighborworks 
network. This is consistent with the 1992 program approved by the Congress. 

The Committee has also included language that would require the Department to 
reduce, if necessary, HOPE I, II, and III on a pro rated basis to meet the first 
$100,000,000 shortfall in section 8 contract renewals in fiscal year 1993. 
annual contributions for assisted housing (including rescission and transfer of 
funds) 

Appropriations, 1992 $8,070,201,000 
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DOROTHY GAUTREAUX, 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

et al., ) 
) 

Plaintiffs, ) 

._.---

i~c r ~ i99t 

) 
) 

'3K~ ~-::~ :· .i. '\RFJS. SlATE. 
No . 66 C 1459 · •1 :::.;-1.<_1 :-' ;:: ~ & FLOM 
Chief Judge Aspen 

v. 
) 

CHICAGO HOUSING AUTHORITY, ) 
) 

Defendant. ) 

RESPONSB OP TBB UHITBD STATBS DBPARTXBHT OP HOUSING AHD 
URBAB DEVBLOPKBBT TO CHICAGO BOUSIBG AUTHORITY'S 

EMERGENCY KOTIOH TO CLARIPY IHJUBCTIOH 

On September 30, 1997, the Chicago Housing Authority ("CHA") 

filed an emergency motion requesting clarification of the 1969 

remedial order entered against CHA. For the reasons set forth in 

its supporting memorandum, CHA sought confirmation that the 1969 

order does not govern CHA's HOPE VI funding and programs and that 

such funding and programs are not part of the remedial relief 

granted to plaintiffs in this case. 

CHA alleges that the emergency was caused by HUD's inclusion 

of a requirement for court approval in its September 18, 1997 

letter approving CHA's revised Revitalization Plan and Budget for 

the Cabrini-Green HOPE VI/Urban Demonstration Program. That letter 

stated "that within 30 days of the date of this letter, CHA provide 

evidence that the [Gautreaux] plaintiffs and Court have 

approved or have no objection to the development/acquisition of 

replacement public housing in the quantities and locations proposed 

in the HOPE VI Revitalization Plan". see Exhibit A, Declaration of 

Kevin Marchman, !! 1&2. 
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DOROTHY GAUTREAUX, 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

et al., ) 
) 

Plaintiffs, ) 
/~C T ~ i99 I 

) 
v. ) 

':3K~.:~~ :i. ''- Rt='S, SLATE. 
No: 66 C 1459 ·· ::.ACi:-' ::: "? & FLOM 
Ch1ef Judge Aspen ) 

CHICAGO HOUSING AUTHORITY, ) 
) 

Defendant. ) 

RBSPOHSB OP THB OBXTBD STATBS DBPARTXEHT OP HOUSING AHD 
URBAB DEVBLOPKBHT TO CHICAGO HOUSIBQ AUTHORITY'S 

EMERGENCY XOTIOB TO CLARIPY IBJUBCTIOB 

On September 30, 1997, the Chicago Housing Authority ("CHA") 

filed an emergency motion requesting clarification of the 1969 

remedial order entered against CHA. For the reasons set forth in 

its supporting memorandum, CHA sought confirmation that the 1969 

order does not govern CHA's HOPE VI funding and programs and that 

such funding and programs are not part of the remedial relief 

granted to plaintiffs in this case. 

CHA alleges that the emergency was caused by HUD's inclusion 

of a requirement for court approval in its September 18, 1997 

letter approving CHA's revised Revitalization Plan and Budget for 

the Cabrini-Green HOPE VI/Urban Demonstration Program. That letter 

stated "that within 30 days of the date of this letter, CHA provide 

evidence that the (Gautreaux] plaintiffs and Court have 

approved or have no objection to the development/acquisition of 

replacement public housing in the quantities and locations proposed 

in the HOPE VI Revitalization Plan". See Exhibit A, Declaration of 

Kevin Marchman, !! 1&2. 



The stated requirement did not, and was not intended, to 

reflect any independent determination by HUD that CHA's HOPE VI 

program was covered by the 1969 judgment order. Rather the purpose 

of the quoted passage was to insure that CHA promptly obtained 

plaintiffs' agreement to the Authority's understanding of the Order 

or alternatively obtain appropriate clarification from the court. 

Exhibit A, ! 3. 

HUD believes that CHA presents substantial arguments raising 

serious question as to whether the 1969 judgment order governs HOPE 

VI funding and programs and whether the court intended its remedial 

order to encompass HOPE VI funding and programs. HUD has a strong 

interest in insuring that the Cabrini-Green HOPE VI/Urban 

Demonstration Program proceeds promptly and that this 

implementation not conflict with the judgment order entered against 

the CHA in this case. To that extent, HUD supports CHA's motion 

for clarification of the 1969 judgment order. 

Respectfully submitted, 

SCOTT R. LASSAR 
United States Attorney 
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AWZENSKI 
United St s Attorney 

219 south Dearborn Street 
Chicago, Illinois 60604 
(312) 353-1994 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

Eastern Division 

DOROTHY GAUTREAUX, et al. 

Plaintiffs 

V. NO. 66 C 1459 

CHICAGO HOUSING AUTHORITY 

Defendant 

DECLARATION OF KEVIN MARCHMAN 

I, Kevin Marchman, the Acting Assistant Secretary for Public 

and Indian Housing of the United States Department of Housing and 

Urban Development hereby declare under penalty of perjury, based 

upon my personal knowledge and information provided to me by my 

staff: 

1. My Deputy Assistant Secretary for Public Housing 

Investments, Elinor R. Bacon, issued a September 18, 1997 letter 

approving the Chicago Housing Authority's (CHA) Revitalization 

Plan and Budget for the Cabrini-Green HOPE VI/Urban Demonstration 

Program. I have been advised that this letter is referenced in 

paragraph 7 of CHA's Emergency Motion To Clarify Injunction. 

2. The letter contains a requirement that by October 18, 

1997, "CHA provide evidence that the Plaintiffs and the Court in 

the Dorothy Gautreaux, et al., case have approved or have no 

objection to the development/acquisition of replacement public 

housing in the quantities and locations proposed in the HOPE VI 

Revitalization Plan." 



3. That requirement does not reflect any independent 

determination by the Office of Public and Indian Housing that the 

HOPE VI program was covered by CHA's judgment order. It has been 

my understanding that the CHA believed that the HOPE VI program 

is excluded from that order. The purpose of the requirement was 

to insure that CHA promptly obtain the plaintiffs' agreement to 

that position or to seek a clarification from the Court. HUD has 

an interest in insuring that the Cabrini HOPE VI program be able 

to proceed promptly and that it not conflict with the CHA's 

judgment order. 

.< 

Kd{in Marchman 
A t1ng Ass1stant Secretary for 

Public and Indian Housing 
U.S. Department of Housing and 

Urban Development 
451 Seventh Street, S.W. 
Washington, D.C. 20410 

Executed on: OCT I A 19S17 
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AFFIDAVIT OF MAILING 

STATE OF ILLINOIS 
ss 

COUNTY OF COOK 

MARY ANNE MARTIN being fir~t duly sworn on oath deposes and 

says that she is employed in the Office of the United -states 

Attorney for the Northern District of Illinois; that on the 20th day 

of October 1997, she placed a copy of RESPONSE OF THE UNITED STATES 

DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT TO CHICAGO HOUSING 

AUTHORITY'S EMERGENCY MOTION TO CLARIFY INJUNCTION in a postage 

prepaid envelope addressed to each of the following named 

individual(s) and caused each envelope to be deposited in the United 

states mail chute located in the Everett McKinley Darken Building, 

Chicago, Illinois on said date at the hour of 5:00 p.m. 

To: see Attached Service List 

D SWORN TO before 
me this day of October, 1997 _ 

d.d<'<=<~ ... .,.< c¢ ' 2/7d?;x· L<:.a-...-:.:) 
NOTARY PUBLIC 

My Commission Ex.~~~~-·.~-~·~~~~ww--~~-­
•oFFICIAL SEAL• 

CATHERINE A. MANAHAN 
NOTARY PUBLIC, STATE OF ILLINOIS 

MY COMMISSION EX~IRES 4/26/2rJYJ 



SEBVICI LIST 

1. Alexander Polikoff, Esq. 
Business & Professional People 

for the Public interest 
17 East Monroe Street, suite 212 
Chicago, Illinois 60603 

2. Susan Getzendanner, Esq. 
Skadden, Arps, Slate, Meagher 

& Flom (Illinois) 
333 w. Wacker Drive, Suite 2100 
Chicago, Illinois 60606 
counsel for CBA 



CERTIFICATE OF SERVICE 

I, Nancy Eisenhauer, an attorney, hereby certify that on Monday, April 

27, 1998, I caused a copy of the foregoing APPENDIX ACCOMPANYING 

DEFENDANTS-APPELLANTS' RESPONSE TO APPELLEES' MOTION TO 

DISMISS APPEAL to be setved by hand on counsel listed below: 

Alexander Polikoff, Esq. 
BUSINESS AND PROFESSIONAL 
PEOPLE FOR 1HE PUBLIC INTEREST 
17 E. Monroe Street, Suite 212 
Chicago, Illinois 60603 

y~~L__ 
Nancy . Eisenhauer 


