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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

12 EQUAL EMPLOYMENT OPPORTUNITY ) 
COMMISSION, ) 

13 ) 

14 

15 

16 

17 

18 

19 

Plamtiff, 

v. 

AMERICAN SEAFOODS COMPANY, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 

----------------------) 
) 

20 CONNIE L. MARTIN, ) 
) 
) 

21 
Plaintiff-in-Intervention 

22 ----------------------) 
23 

NO. COO-1596C 

MEMORANDUM IN SUPPORT OF 
AMERICAN SEAFOODS COMPANY'S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT DISMISSING EEOC'S 
CLASS CLAIMS 

Noted for: August 31, 2001 

24 
Defendant, American Seafoods Company (" ASC"), submits this 

memorandum in support of its motion for partial summary Judgment dtsmissing the class 
25 

26 
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action claims of plaintiff, Equal Employment Opportunity Commission ("EEOC") 1 In this 

matter, the EEOC contends that A5C failed to hire and! or terminated a class of employees 

based on their pregnancy. The EEOC has been investigating this matter since 1999 and it 

has been litigatIng this matter since 2000. It has had approximately 19 months to pull 

together, and present, its class claIms. Yet, it is now August 7 - after the extended 

discovery cutoff date- and the EEOC has failed to identify a single employee who was 

allegedly refused employment or terminated based on her pregnancy. Accordingly, 

without any class members - much less any facts to support any class member's claim -­

the EEOC's class action claims should be dIsmissed. 

BACKGROUND 

In thIs employment discnminatIon matter, the EEOC claims that defendant, 

American Seafoods Company (" ASC"), discriminated on the basis of pregnancy against 

plaintiff-in-intervention, Connie MartIn, and a purported class of employees: 

SpecIfically, the defendant failed to hire and! or terminated 
[Connie] Martin and simIlarly situated females fori from 
employment aboard one or more of defendant's factory 
trawlers based upon sex and pregnancy. 

Complaint 'If 7 (emphasis supplied) (on file). The EEOC seeks monetary and equitable 

relIef on behalf of this class. Id. at 'If'lf A-E. A5C served WrItten dIscovery on the EEOC, 

seeking the basis for the class claims, including the identitIes of the class members, the 

facts relatIng to the claims, and the damages sought. It is now after the close of discovery, 

and the EEOC has not identified a single class member as defined above. And the EEOC 

In this Motion, ASC does not seek to dISmISS the EEOC's claims on behalf of plainhff-m­
mtervention, and the chargmg party, Conroe MartIn. ASC does contmue to dispute those drums, 
and believes that they are WIthout ment 
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has not provided facts to support any class member's claim. At most, the EEOC's claim is 

only a claim on behalf of Connie Martin, and there is no baSIS for a clalffi on behalf of 

siinilarly situated employees. Accordingly, the EEOC's class claims should be dismissed. 

On or about November 15, 1999, Connie Martin filed a charge of 

discnmination with the EEOC.2 The EEOC enjoys broad powers to investigate charges of 

discrimination,42 U.S.c. § 2000e-8, and, in this matter, it conducted an extensive 

investigation With respect to Ms. Martin's charge.3 

On January 12, 2000, in a Determination statement, the EEOC mdlcated that 

a class of employees ffilght be involved in this matter. Unable to identify a smgle class 

member, the EEOC indicated that, in addition to Ms. Martin, "other similarly situated 

pregnant women may have been affected by [ASC' s] treatlnent/ attitude toward pregnant 

employees on its processing vessels."4 In the same Detennination, the EEOC stated: 

[T]he EEOC believes that [ASC' s] policies and pract1ces 
regarding pregnancy. violates [SIC] Title VII and had adverse 
employment consequences for Charging Party and similarly 
situated female employees.5 

At that point, the EEOC had not identified a single, "similarly situated female employee." 

On or about September 20, 2000, the EEOC commenced this lawsuit The 

EEOC's Complamt does not identify a single employee similarly situated to Connie 

Martin. Since commencing this action, the EEOC has conducted extensive discovery.6 

2 Charge of Discrimmahon (attached as Exhibit A to Declaration of John H. Chun m Support 
of Motion for Summary Judgment Dismissal of EEOC's Oass Clanns ("Chun Declaration")) 
3 Chun Declarahon at ~ 3. 
• Determinahon dated January 12, 2000 (attached as Exhibit B to Chun Declarahon) 
(emphasIS supphed). 
5 ld. (emphasiS supplied). 
6 Chun Declarahon at ~ 5. 
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On or about May 8, 2001, ASC served the EEOC with a set of discovery 

requests, seeking facts to support the class claims. Specifically, ASC requested the 

following Information' 

INTERROGATORY NO.2: Please describe in detail the class of 
persons you allege to be aggrieved In this matter In this 
deSCriptIOn, please include, without limitation, the following 
information: 
a. Please identify all persons whom you believe to be 
"similarly situated females," as stated on page 1 of your 
complaint, as well as In paragraphs 7 and 8 of the complaint 
and In paragraphs C, D, and E of the complaint's prayer for 
relief. 
b. Please Identify all persons other than Connie Martin 
whom you believe fall within the scope of your complaint. 
c. For any persons identified in subsection (a) of this 
Interrogatory, please state how and why such persons are 
"similarly situated." 
d. For any persons identified in subsection (b) of this 
Interrogatory, please state how and why such persons fall 
within the scope of your complaint. 7 

ASC also requested detailed information regarding each class member's clairn(s), 

including: the class member's period and position of employment; the vessel involved; all 

facts relating to the claim(s); the identity of all persons known to have information relating 

to the claim(s); and the documents pertaining to the clalm(s).8 Additionally, ASC 

requested the EEOC to set forth both the damages and the remedy or remedies It seeks 

with respect to each class member.9 

7 Defendant American Seafoods Company's Second Set of Discovery Requests to the EEOC 
dated May 8, 2001 (attached as ExhibIt C to Chun Declaration). 
8 Id. 
9 Id. 
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The EEOC's responses to this set of discovery requests were due on or about 

June 7, 2001. See Fed. R Civ P.34(b). On June 8, the EEOC's counsel left a VOlce message 

for ASC's counsel, statmg: 

[We] .. have been pretty busy this week pulling together ... 
whatever Information on class members we've got and, I think 
that If we have an extension, we're going to be in a position of 
gJvmg you .. everything, as opposed to anything piecemeal. 
And, ... it's also lookmg like ... we're not dealing with ~ Ym 
large class to begin with. [A]nyway.. what I'm asking for is 
for an extension on . the response to [the discovery 
requests] .... I'm guessing that we probably only need another 
week but just to ... be on the safe side, if we could have 
another couple weeks to respond with that class member 
information, that would be great . [5]0, what I would like to 
ask for is an extension until June 22nd. •• [A]nd ... again, 
whatever information we pull together, if we get it together 
sooner we'll be happy to share it with you sooner[.)1o 

The EEOC sent a letter following up on this voice message, indicating that it "was not 

quite finished gathering the information concerning potential class members[.)"l1 

ASC accommodated the EEOC's request for additional time. In order to 

allow ASC sufficient time to follow up on the discovery responses expected to be prOVided 

by the EEOC, ASC sought, and the parties stipulated to, an extensIOn of the discovery 

cutoff from July 6, 2001 to August 6, 2001.12 On June 22, the extended deadline for the 

discovery responses on the class action, the EEOC dtd not serve any responses. 

10 Transcript of Kathryn Olson's voice message of June 8,2001 (emphaslS supplied) (attached 
as Exhibit D to Chun Declaratton). 
11 Letter dated June 8, 2001 from Kathryn Olson to John H. Chun (attached as ExhIbit E to 
Chun Declaratton). 
12 Stipulation, Jomt Motton and Order Regarding Limited ExtenslOn on Discovery Cutoff 
dated June 19, 2001 (on file). 
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Finally, on June 27, 2001 -- with a little over a month left before the extended 

discovery cutoff date - ASC received the EEOC s response to the discovery requests 

regardmg the class. But the EEOC responded as follows· 

There are no identified class members at this time. However, 
discovery IS on-going and should other mformanon come to 
light this response will be supplemented Immediately 13 

On or about June 6, 2001, ASC served the EEOC With a set of discovery 

requests, seeking supplementation of the discovery responses, including discovery 

relating to the clasS.14 Responses to this set of discovery requests were due on July 6, 2001. 

On July 6, however, the EEOC failed to serve a response. 

On July 20 - only 17 days before the extended dIScovery cutoff -- the EEOC 

finally served ASC with responses to the dISCovery requests seeking supplementanon.15 In 

these responses, for the very first nme m thiS case, the EEOC purported to IdentIfy class 

members: Patricia Too Too and Linda Dinnocenzo.16 With respect to Ms. Too Too, the 

responses do not present any facts whatsoever, much less indicate whether Ms. Too Too 

was (a) denied employment or (b) terminated, the two defining categories set forth in the 

complamt. With respect to Ms. Dinnocenzo, the responses do not present any facts to 

support a claIm of discrilnination; all it states is the following: 

13 Defendant Amencan Seafoods Company's Second Set of Discovery Requests to the EEOC 
and Responses Thereto dated June 26,2001 at 4 (emphasIS supplied) (attached as Exhibit F to Chun 
Declaration). 
14 Defendant American Seafoods Company's Thud Set of DISCovery Requests to the EEOC 
dated June 6, 2001 (attached as Exhibit G to Chun Declaration). 
15 Defendant Amencan Seafoods Company's Thud Set of Discovery Requests to the EEOC 
and EEOC s Responses Thereto dated July 20, 2001 (attached as Exhibit H to Chun Declaration). 
16 Id. at 3. 
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[Ms. Dinnocenzo] hid her pregnancy from Amencan Seafoods 
for fear of tennination,17 

They do not state whether Ms. Dlnnocenzo was derued employment or terffilnated. The 

responses do not provide any alleged damages sustained by any class members. The 

responses indicate: 

Given the findmgs made through discovery that some women 
may not have dJSclosed their pregnancies to the company, the 
EEOC contends its class will also encompass any women 
employed by American Seafoods aboard any of Its vessels 
during all of the fishing seasons from 1995 to the present ... 
This response will be supplement [sic] as soon as the EEOC IS 
provided with crew rosters covering the time period as set 
above in order to begm contacting potential class members. IS 

At the hme of the foregoing response - without a single identified class 

member, and in a desperate attempt to find claimants - the EEOC had noted a Rule 

30(b)(6) deposition of ASC, requesting that the company provide such crew rosters and 

contact infonnation for employees dating back to 1995 To support this inappropriate 

discovery effort, the EEOC advanced a new theory (a theory that falls outside the 

allegahons of the EEOC's complaint): that potential class members would include 

employees, dating back to 1995, who had "hid" their pregnancies from the company. The 

EEOC planned to send a mailing to these employees.19 On July 30, the Court quashed the 

EEOC's untimely deposition notice.20 

17 Id. 
18 Id. 
19 See American Seafoods Company's Mohon to Quash EEOC's Rule 30(b)(6) Deposition 
Notice (on file). 
20 On July 30, 2001, the Court communicated this ruImg telephorucally through its judlC1allaw 
clerk 
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In light of the EEOC's July 20 response, ASC requested that the EEOC fully 

respond to ASC's discovery requests regarding the class by August 2, 2001.21 ASC 

requested "the factual baSIS for Ms. Dinnocenzo's and Ms Too Too's claims, and the 

damages and rehef sought on their behalf."22 The EEOC did not respond by August 2. 

Instead, it advised that it would need until the week of August 6 to provide the requested 

information.23 It IS now August 7, and ASC shll has not received the requested 

information.24 

The discovery period closed yesterday, and the EEOC has failed to Idenhfy a 

smgle class member who was derued employment and/ or terminated based on 

pregnancy And the EEOC has failed to set forth any facts to support a single class 

member's claim Accordingly, the class achon should be dISmissed. 

ARGUMENT & AUTHORITIES 

For approximately 19 months, the EEOC has been investigating, and 

conducting dIScovery, With respect to its claims of pregnancy dlscnmmation In that time, 

the EEOC has failed to identify a single class member with a supportable claim of 

dISCrimination In that time, the EEOC has failed to provide any facts to support a claim of 

discrimination on behalf of any class member. 

Where, as here, there IS no genuine dispute of material fact and the movmg 

party is entitled to judgment as a matter of law, summary Judgment is approprIate. Fed 

R. Civ. P 56(c). The United States Supreme Court has mterpreted Rule 56(c) as mandahng 

21 Letter dated July 31, 2001 from John H. Chun to Carmen Flores (attached as Exlublt I to 
Chun Declarahon). 
22 Id. 
23 Chun DecIarahon at ~ 12 
24 Id. 
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potential class members include employees who may have hidden their pregnancies from 

ASC.25 TIns theory, an attempted "back door" amendment of the EEOC's complaint, does 

not suffice to support the claims of class diSCrimination. 

This theory falls outside the allegations of the EEOC's Complaint, which 

states that ASC "failed to hire and/ or terminated Ms. Martin and similarly situated 

females for/from employment ... based upon sex and pregnancy "2h Logically, 

employees who "hid" their pregnancies could not have been denied employment or 

tenninated on the basis of pregnancy. And it is too late in this matter to assert this new 

claim based on "hidden" pregnancies. 

Further, the EEOC fails to explain how employees who hid their pregnancies 

could have suffered discrimination. 

Finally, the EEOC has identified only one individual, Ms. Dinnocenzo, who 

allegedly hid her pregnancyP Upon learrung of Ms. Dlnnocenzo's mclusion as a 

purported class member, ASC requested information regarding the factual basis of her 

claims as well as the damages and relief sought.28 To date, the EEOC has failed to provide 

ASC with a response to its request and has not developed Ms Dinnocenzo's claims in any 

other way. The EEOC has not asserted any facts indicating that ASC either tenninated or 

refused to hire Ms DInnocenzo, or any other employee who may have hidden her 

pregnancy. 

25 Defendant Amencan Seafoods Company's TIurd Set of DISCovery Requests to the EEOC 
and EEOC's Responses Thereto dated July 20, 2001 (attached as Exlublt F to Chun Declarabon). 
26 Id. 
27 Defendant Amencan Seafoods Company's Third Set of DISCovery Requests to the EEOC 
and EEOC's Responses Thereto dated (attached as Exhibit F to Chun Declaration). 
28 Letter dated July 31, 2001 from John H. Chun to Carmen Flores (attached as Exhibit I to 
Chun Dedarabon). 
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CONCLUSION 

In light of the foregoing, ASC respectfully requests that the Court dismiss the 

EEOC's class action claims in this matter with prejudIce. As It is now after the close of 

discovery, allowing the EEOC to proceed wIth lts class claImS would result in prejudice, as 

well as substantial expense, to ASC. 

DATED this 7th day of August, 2001. 

MUNDT MacGREGOR L.L.P. 

By Ja'f}ff:uf;1. et. 
WSBNo.2277 

JohnH.Chun 
WSB No. 24767 

Attorneys for Defendant 
American Seafoods Company 
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