BENNETT Awo ROSENTHAL, PC
ATTORNEYS AND COUNSELORS
6735 TELEGRAPH ROAD
SUITE 100
BIRMINGHAM, MICH. 48010

(313) 642-6700

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISTION

RODERICK WALKER, et al, ; g

Plaintiffs, 2
5

Hon. Stewart Newblatt

PERRY JOHNSON, et al,

10.

11.

't exist prior

iccused and
n May 26,

__ persons on Green Card status were provided a hearing
(or opportunity for hearing) on the charged major misconduct.

That the accused inmate received a misconduct ticket which provided
notice to him of what specific charge he was accused of, e.g.,
"rioting."

That subsequent to a finding of guilt on a charge of major misconduct,
the matter was referred to the Security Classification Committee for
re-classification of the inmate.

The SCC is comprised of department administration officials and con-
sists of two persons, one of whom is usually the deputy warden in
charge of security.

That no inmate found guilty of a major misconduct received a Notice of
Intent to Conduct an Administrative Hearing on the issue of re-
classification to administrative segregation or Green Card. There is

a statement in the resident guidebook that indicates an inmate is
subject to reclassification upon a finding of guilt of major misconduct.
It is Department policy to provide a resident guidebook to each inmate
upon entry to the prison system.

That an inmate found guilty of a major misconduct does not receive a
hearing on classification to administrative segregation or Green Card
if the re-classification is based solely on the misconduct.

That the only summary of factual findings given to those inmates who are
re-classified based on a finding of major misconduct are those findings
relative to the misconduct.

That persons placed in administrative segregation for longer than 60
days must be given a monthly review which inquires, among other things,
into reasons for continued segregation. Adm. Rule 791.4405.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

RODERICK WALKER, et al, >

Plaintiffs,
-vs- CA No. 81-71998 “3
Hon. Stewart Newblatt
PERRY JOHNSON, et al,
Defendants.

STIPULATED FACTS PERTAINING TO
PLACEMENT IN GREEN CARD STATUS AND
ADMINISTRATIVE SEGREGATION

1. The status of "Administrative Lay-In (Green Card)" did not exist prior
to May 26, 1981.

2. That the status is used only at Marquette Branch Prison.

3. That Green Card status has only been assigned to persons accused and
* found guilty of misconduct during the disturbance at MBP on May 26,
1981.

4. That all of the persons on Green Card status were provided a hearing
(or opportunity for hearing) on the charged major misconduct.

5. That the accused inmate received a misconduct ticket which provided
notice to him of what specific charge he was accused of, e.g.,
"rioting."

6. That subsequent to a finding of guilt on a charge of major misconduct,
the matter was referred to the Security Classification Committee for
re-classification of the inmate.

7. The SCC is comprised of department administration officials and con-
sists of two persons, one of whom is usually the deputy warden in
charge of security.

8. That no inmate found guilty of a major misconduct received a Notice of.
Intent to Conduct an Administrative Hearing on the issue of re-
classification to administrative segregation or Green Card. There is
a statement in the resident guidebook that indicates an inmate is
subject to reclassification upon a finding of guilt of major misconduct.
It is Department policy to provide a resident guidebook to each inmate
upon entry to the prison system.

9. That an inmate found guilty of a major misconduct does not receive a
hearing on classification to administrative segregation or Green Card
if the re-classification is based solely on the misconduct.

10. That the only summary of factual findings given to those inmates who are
re-classified based on a finding of major misconduct are those findings
relative to the misconduct.

11. That persons placed in administrative segregation for longer than 60
days must be given a monthly review which inquires, among other things,
into reasons for continued segregation. Adm. Rule 791.4405.
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Inmates on Green Card Status are not permitted to engage in educational,
religious, or treatment (other than medical) activities carried on
outside their cells.

At MBP, there are various levels of Administrative Segregation. They
are: Red Card "000"; Blue Card '"000"; Blue Card "00".

Green Card inmates are permitted dining hall privileges, but are not
permitted outside exercise.

An inmate may be classified to Administrative Segregation only in ac-
cordance with Michigan Administrative Rule 791.4405, a copy of which
is annexed hereto.

Pursuant to Rule 791.4405, a hearing must be conducted pursuant to Rule
791.3315, a copy of which is annexed hereto.

That annexed hereto are the following duly-issued Policy Directives
of the Michigan Department of Corrections:

PD-DWA-60.01
PD-BCF-60.01
PD-DWA-62.01
PD-DWA-30.02.

These Directives relate to impositions of Administrative Segregation
and standards for housing.

That the Michigan Department of Corrections treats the hearing on a
major misconduct ticket as the hearing required by R791.4405, if an
inmate is being placed in Administrative Segregation solely as a
result of the misconduct ticket. This was implemented by Director's
Office Memorandum, dated February 1, 1980. Prior to that date,
separate hearings were instituted.

At a major misconduct hearing, the only relevant evidence is on the
issue of guilt or innocence of the charged offense.

The hearings officer must make factual findings on the issue of guilt
relative to the charged misconduct.

Mitigating circumstances are relevant to the punishment imposed for the
misconduct, but factual findings on why a particular sentence is im-
posed are not made.

Mitigating circumstances which do not go to the issue of guilt on the
major misconduct are not relevant nor admissible at the hearing.

That the Michigan Department of Corrections treats the hearing on a
major misconduct ticket as the hearing required by M.C.L.A. 7910252
M.S.A. 28.2320(52), if an inmate is being placed in Administrative
Segregation solely as a result of the misconduct ticket.
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R 791.4405. Administrative segregation status; criteria for imposition;
hearing; status review; monthly report; privileges; showers; daily
inspection.

Rule 405. (1) Administrative segregation may be imposed only when:

(a) A resident demonstrates inability to be managed with group priv-
ileges.

(b) A resident needs protection from other prisoners.

(¢) A resident is a serious threat to the physical safety of staff or
other residents or to the good order of the facility.

(d) A resident is a serious escape threat.

(2) A resident shall be afforded an opportunity for a hearing pursuant
to rule 315 before being classified to administrative segregation; how-
ever, a resident may be temporarily held in segregation status pending
a hearing upon order of the institutional head, or at the resident's re-
quest. This temporary period may not exceed 4 weekdays.

(3) A resident classified to administrative segregation shall be inter-
viewed and have security status reviewed at least monthly. This review
shall be written, and a copy shall be given to the resident and to the
security classification committee. The interviewers may initiate a re-
quest for security reclassification at any time that it appears that ad-
ministrative segregation is no longer required in light of all of the
following: :

(a) The resident's behavior and attitude in segregation.

(b) Reappraisal of the circumstances necessitating segregation.

(c) An evaluation of the resident's potential for honoring the trust
implicit in a less restrictive status,

(4) In every instance where a resident is confined in administrative
segregation longer than 60 days, a monthly report shall be submitted to
the deputy director of the bureau of correctional facilities, which shall
include the reasons for continued segregation, alternative solutions con-
sidered, the date classified to segregation, and prospects for reclassi-
fication in the immediate future.

(5) A resident placed in administrative segregation shall be afforded
all privileges that are administratively feasible and which can be safely
allowed, including, but not limited to, participation in educational,
religious, and treatment activities.

(6) A resident in administrative segregation shall be afforded oppor-
tunity for at least weekly showers.

(7) Department staff shall daily inspect each administrative segrega-
tion unit and visit each resident so segregated. A record shall be main-
tained of all such inspections and visits.
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Commentary to R 791.4405. Administrative segregation status

This rule recognizes that a part of security classification is the
authority to assign prisoners to administrative segregation. Sub-
section (1) incorporates.the generally recognized grounds of ad-
ministrative segregation: to maintain security and order in the
prison and to protect the prisoner [e.g. , Bloeth v Montanye, 514

F24 1192 (2d Cir 1975), Christman Vv Skinner, 468 F2d 723 (2d Cir
1972); Breeden v Jackson, 457 F2d 578 (4th Cir 1972); Perez v Turner,
462 F2d 1056 (10th Cir 1972), cert denied 410 US 944].

The hearing guarantee of subrule (2) and periodic evaluations of
subrules (3) and (4) insure that a prisoner will not be left in
segregation longer than is warranted by the circumstances [accorxd, -
Kelly v Brewer, 525 F2d 394 (8th Cir 1975)].

Subsection (5) illustrates the nonpunitive nature of administra-
tive segregation by insuring that, not only will a segregated
prisoner not be deprived of the basic necessities, neither will he
or she lose privileges unless the security and order of the facility
necessitate their denial [Mims Vv Shapp, 399 FSupp 818 (WD Pa 1975)].

The inspections and visitations provided for in subsection (7) are
in furtherance of the department's duty to confine prisoners in a
safe environment, including protection from self-inflicted injury
[e.g. People v Harmon, 53 Mich App 482, 220 NW2d 212 (1974); Wayne
County Jail Inmates v Wayne County Bd of Comm'rs, Civil No 173-217
(Cir Ct Wayne County, Mich, May 18, 1971); Holt v Sarver, 309 FSupp
362 (ED Ark 1970), aff'd 442 F2d 304 (8th Cir 1971)].
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Bureau of Correctional PD-DWA-60.01

POLICY DIRECTIVE| B5senee™ " | uioms

SURJECT
RESIDENT DISCIPLINARY POLICY : pace | oF I
OBJECTIVE: To provide a means of maintaining discipline and enforcing nec-

essary rules within correctional facilities; to insure that residents

are provided fair, timely, and impartial disposition of charges

alleging violation of rules or criminal statutes, and that such dis-

position is based on proceedings that conform to due process re-

quirements for institutional disciplinary matters; and to establish

the nature and limits of punitive sanctions that may be imposed.

APPLICATION: All residents of BCF facilities, Corrections Centers and Resident
- Homes.

POLICY: Alleged violations of written rules are classified as "major mis-

conduct” or "minor misconduct" and defined on tHe list following
this policy. (Slightly different categories and examples apply to
community residential programs.)

The structure of the disciplinary process is one of progressive
sanctions. The least drastic method of seeking compliance with the
rules will be utilized. Counseling and summary action should be
attempted to correct minor violations. Since the possible sanctions
are more severe for major misconduct, greater procedural
safeguards are provided.

Summary Action: The reporting employee may impose summary
punishment not to exceed 24 hours top lock, 8 hours extra duty, or
one (1) week loss of privileges for minor misconduct provided the
resident signs a waiver of his or her right to a minor misconduct
hearing. Nondangerous contraband may be confiscated in
conjunction with any of these summary punishments. A record of
this action must be on file at the program manager, deputy or
supervisory level. If the resident does not sign an offered summary
action, the resultant misconduct report.shall be processed and
heard as a "minor," regardless of the charge or the resident's
disciplinary record. '

'Minor Misconduct: Alleged violations of written rules defined as

"minor misconduct" are subject to the following safeguards and
procedures:

l. The resident will be given advance written notice of the
charge unless he or she waives this in favor of an informal
summary action.

2. A hearing before a hearing team cr empioyee wno has had no
previous direct involvement in the matier under consid-
eration.

|
|

=S0-216



—

DOCUMENT TYPE

POLICY DIRECTIVE

October 23, 1977

ECTIVE DATE NUMBER
PD-DW A-60.01 k’““ ARy

e o e e -

e
o v G =0 v e S S @ &

L eee ememme

BUREAU/ INST. NUMBER ISUPERSEDES NOQ

4/19/76

PD-DWA-60.01

0{

i

I

3. Provision for timely appeal to supervisory staff at the level of
program manager, camp supervisor or center supervisor.

Hearing officer(s) in minor misconduct cases shall be satisfied that all
pertinent and relevant evidence has been presented and the client has
had adequate time and opportunity to prepare his or her defense.
Hearing investigator services are not available at this level but it is
incumbent upon the hearing team to make reasonable and necessary
investigation and to assist those residents who have limited intelligence
or education. Decisions of this body shall be based upon a preponder-
ance of evidence. : »

In BCF institutions, two members of the Resident Housing Unit Team
shall serve as the Hearing Committee but either one of the committes
members may accept a plea of guilty and waiver of a minor misconduct
hearing. In Corrections Centers, a single hearing officer will be
alloweds waivers of hearings may be accepted by either the hearing
officer or reviewing officer. '

Minor misconduct hearing teams may impose the following sanctions
upon the finding of guilt:

1. Confinement to quarters or top lock, not to excesd five (5) days.

2 Loss of privileges or assignment of extra duty not to exceed two
(2) weeks. :

3,  Suspended sentence, contigent upon no further misconduct, to be
in effect no more than ninety (90) days.

4. Counse! and reprimand.

Property determined to be nondangerous contraband at a minor
misconduct hearing should be confiscated and turned over to the
appropriate institution official for disposition. ¥

No report of minor misconduct sroceedings will be filed in the crisoner's
record office folder, however, a summary report of these proceedings

must be on file at the deputy or supervisory ievel for contral and -

monitoring purposes and to provide the basis for establisning 3 patern
of minor reports if more drastic acticn becomes necsssary.

aior Misconducs

In adcitien 0 the violations defined as “major misccnduct.” a
miscsnduct recort that s the 33CSnd or Tore in 2 30 cay cerncd or
‘ourn or more in a vear .excluding ail summary aczions) vill ce hancled
as "maior.”
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Alleged behavior that constitutes a felony will also be referred to the
local prosecutor. In all cases of assaults, prosecution will be sought
and, if the assault is established at an administrative hearing, good time
forfeiture will be ordered in accordance with MCLA 800.33.

Residents charged with major misconduct are entitled to the oppor-
tunity to have a formal hearing. In addition to the rights and proce-
dures set forth in PD-DWA-62.01, the following shall apply in all cases
of alleged major misconduct:

1. Supervisory staff shall conduct a preliminary review for every
major misconduct report. In medium, close, and maximum secur-
ity institutions, this shall include a personal interview with the
charged resident. After this review, the supervisory staff may
order the resident to be confined in segregation pending a formal
hearing, if there is a reasonable showing that failure to do so
would constitute a threat to the security or good order of the
institution. The formal hearing must be within four working days
of placement in segregation, on top lock or other temporary
institutional confinement. For a "bond" case, and those in
community residential programs, the hearing must be held within
10 working days of review. Exceptions to these time limits may
be made only with the authorization of the appropriate Deputy
Director.

2. A resident who is found guilty by the hearing authority may appeal
the finding of guilt or alleged violations of rights to the institution
head in BCF institutions or area manager or higher authority in
community residential programs. The sentence may not be

appealed.
time of the hearing and follow it with a written basis for
appeal within 24 hours after the resident's receipt of the
written decision. :

‘ (a) The resident must state his or her intention to appeal at the
: (b) - Following the resident's statement of intention to appeal,
the hearing authority shall determine whether the ordered
sanction will be neid in abeyance until the appeal is
resolved. The punishment will not be held in abeyance

|

! where the hearing authority finds that:
i

1

(1) To co so wowd present a potential danger t¢ e
Ii institution; or

!: (2) The appeal is =ear!y witnout arguabie merits or is
: ‘ taken primarily Zcr purposes of delav.
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() The appellate officer shall have autherity to reverse or
uphold any action of the hearing authority, or remand for
rehearing where there is procedural error.

3.  Alleged violations of rights may be further appealed to the Direc-
tor's Office.

Decisions and Dispositions: The hearing authority shall insist that all
pertinent and relevant evidence and testimony has been presented; that
the resident has had adequate time and opportunity to prepare a
response; and that a reasonable and impartial investigation has been
conducted. In making a decision as to guilt or innocencs, the hearing
authority shall consider only that evidence which relates to guilt or
innocence of the specific charge or charges or their lesser included
violations. Decisions shall be based upon a preponderance of evidence,
i.e., they shall decide whether it is more likely than not that the
evidence supports the decision. All decisions of three member

committees will be by majority vote.

The formal hearing shall not be treated as an "adversary proceeding”,
but as a fact-finding process in which all parties involved have a
responsibility to reveal all relevant evidence whether supportive or
damaging to the person charged. Fairness is to be the paramount
consideration of this hearing process.

Upon a finding of guilt, the hearing authority may consider all relevant
information in determining disposition. When the facts of the violation
(guilt) are not in dispute, it is proper to consider evidence of mitigating
N or compounding circumstances in determining the disposition.

The following sanctions, singly or in combination, may be imposed upon
a finding of guilt in major misconduct cases:

1. Detention (punitive segregation) not to excs=d seven (7) days, with
the maximum range reserved for only the most serious or
persistent violators.

2. Confinement to quarters or "top lock" not to exceed five (5) days,
but not to be combined with a detention sentence.’

3.  Less of privileges not to exceed thirty (20) days.

4 Resz:tuticn for property damage.

5. Reccmmencation to the institution head for forieiture of good
time or cenial of special gcoc time.

_
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6. Suspended sentence, contingent upon no further misconduct, to
be in effect no more than six (6) months. If a resident is found
guilty of a subsequent major misconduct during the suspension
period, the suspended sentence shall be picked up and served
consecutively to the new sanction.

7. Extra duty, not to exceed two weeks, in minimum custody and
community facilities.

A finding of "not guilty" shall result in no sanction being imposed and
no report filed in the resident's record files; however, a record of all
"not guilty" findings must be retained for statistical and monitoring

reasons.

The resident may also be referred to other appropriate agents Cr $&r-
vices such as the psychiatric clinic, program ciassification
committee, security classification, or counseling team.

MCL 791.203, .206, Corrections Commission, October 2, 1974
Mac w1376

74 %’/ %'«’*ZL [o. £ 77

Perry&i . Johnsg#, Director Date




MAJOR AND MINOR MISCONDUCT

Following are descriptions of resident behavior which is prohibited and subject to disci-
plinary sanctions. The left-hand column lists and defines the violations - any behavior
that fits the deiinition is misconduct. In the right-hand column are specific common
examples of behavior fitting under the rule violation. These are just examples; other
actions that fit the violation definition are also misconduct even though they are not
mentioned in the right-hand column. The violations are divided into major and minor

misconduct. However, repeated misconduct will always be handled as major.

In addition to the violations which follow, three other kinds of charges are possible:

accomplice, attempt, or conspiracy to commit a specific violation.

1) ACCOMPLICE - A resident who assists another to commit a specific
misconduct. The charge should be "accomplice to assault," etc. Then
describe what the resident allegedly did. Examples of this include:
nJiggering," lookout, holding down a victim, allowing use of cell/room for
commission of a violation.

2)  ATTEMPT - A resident intends to commit a specific rule violation anc does
something towards committing it, even though he or she may not have

succeeded.

3) CONSPIRACY - A resident intends to commit a specific violation and agrees
with at least one other person to commit the violation. No action Is

necessary.

Many rule violations necessarily include other less serious violations. This is where the
violations are similar and have common facts or elements. For example, the "lesser
included" violations of escape are: Attempted escape, out of place, missing count and
late furlough return. Being insolent to an officer is a lesser included violation of
threatening an officer; fighting may be a messer included" of assault. When a resident
is charged with misconduct and the evidence does not support the particular violation
charged but does establish a lesser included violation, the hearing officer or committee
does have the authority to find the resident guilty of the lesser included violation.

Violations with an asterisk (*) are mandatory "nonbondable" charges.
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MAJOR RULE VIOLATIONS

COMMON INSTITUTIONAL EXAMPLES

*Escape; Attempt to Escape
[=aving or failing to return to lawful
custody without authorization. Fail-
ure to return within two hours aiter
designated time from furlough or
pass will be charged as ESCAPE.
ESCAPE is a felony and will always
be referred to the prosecutor.

Leaving from hospital trip or while

housed at hospital; hiding from autheri-

ties even if still on prison property.

Extortion; receiving stolen property;
fraud.

ASSAULTIVE OR VIOLENT VIOLATIONS

Felony :
Any act that would be a felony if
prosecuted under Michigan law is
also a major misconduct viclation.
*Homicide
Causing the death of another person
by any means.
*Assault
Physical confrontation where one
party is the victim and the other is
the assailant. Injury is not neces-
sary, but contact is.
*Intimidating or Threatening Behavior

Words, actions, or other behavior
expressing an intent to injure, which
place another in fear of being phy-
sically harmed or assauited. Includes
attempted assault.

#Sexual Assault
Physical conirontation for sexual
purposes, where one party is the
victim and the other is the assail-
ant. Nonconsensual physical con-
tact for sexual purposes.

*Fighting
Murtuaj physical confrontation, in-
cluding a swing and miss, even
where not done in anger.

Attack by one or more persons; strik-

ing with feces or other objects; physical

resistance of, or interference with, an
employee.

Fight between residents, whether with
fists, broom handles or other weapons.

Q)
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027

.»_ S OF SERIOUS INSUBORDINAT i

Disobey a Direct Order
Refusal or iailure to follow a valid,
reasonable order.

Possession of Forged Documents; Forgery

Knowingly possessing a talsified docu-
ment; altering or falsifying a document
with the intent to deceive or defraud.

#Incite t0 Riot or Strike; Rioting or
Striking .
Encouragement of action to disrupt
or endanger the institution, persons
or property. Participation in such

action.

Interference with the Administration
of Rules

Acts intending to impede, disrupt or
mislead the institutional disciplinary
processes.

Bribery of an Employee
Offering to give or withhold anything

to persuade an employee to neglect
duties or perform favors.

Lying to an Employee
Knowingly providing false information
to an employee.

Insolence

Behavior, including touching, gestures
and language, which intends to harass

annoy, show disrespect, or cause alarm
in an employee.

Destruction or Misuse of State
Prope

Any destruction, removal, alteration
tampering, or other misuse of state
property, including state clothing
and food.

Refusal to obey an order or instruction;
failure to answer call; failure to report
to assignment.

A fake pass, application, furlough papers,
etc. which is represented to be true.

Intimidating or tampering with an inform-
ant or witness; tampering with evidence;
destroying or discarding a disciplinary
action (flimsey); interfering with an
employee writing a misconduct report;
making false accusations of misconduct.

Cursing; abusive language, writing or
gesture directed to an employee.

Alteration of earphones; tampering with
locking device; door plug; throwing brakes;
burning matiress.
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'+ THREATS TO THE GOOD ORDER AND SECURITY OF THE INSTITUTION

#Dangerous Contraband

Fossession of weapon, explosives, acids,
caustics, materials for incendiary de-

vices, escape materials. Posscssxon
of "critical” tools.

Possession of Money

Possession of unauthorized amounts of

money or money from unauthorized
sources.

Creating a Disturbance -

Actions of a resident resulting in
disruption or disturbance, but not
endangering persons or property.

Sexual Misconduct

Consensual toucnung of the sexual

or other intimate parts of another
person, done for the purpose of
gratifying the sexual desire of either
party. Indecent Exposure. Imitating
the appearance of the opposite sex.
(NOTE: The embrace authorized at
the beginning of a visit is not mis-
conduct.)

Substance Abuse

Possession, setiling or providing to
others, or under the influence of
any intoxicant, inhalant, controlled
substance or marijuana. Unauthor-
ized possession of restricted medi-
cation; possession of narcotics
paraphernalia.

Two in a Ceil/Room

No resident may oe in another's
cell or room uniess specifically
authorized.

Qut of Place or Bounds/AWOL
Being anywnere without the proper
authorization; being absent from
where reguired 1o be. ("Skating"
:p own housing unit during the day.
3 a muwor.)

Gasoline, sulphuric acid, lye, prison-made
knives, pipe bomb, rcpe and grappling
hook.

In institutions, any money other than
50 pennies is contraband.

Excessive noise.

Klssing, hugging, intercourse, sodomy.
Clothing of the opposite sex; men wear-
ing make-up.

~Skating” in another block; no pass or
I.D. card; misuse of pass; missing count
failure to return on time from furiough .
Sut returned within two hours of dead-
line.
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Theft

Any anauthorized taking of another per- -

son's property.

Gambling; Possession of Gambling

Parapnernalia .
Playing games or making bets for

money or anything of value.

Cell theft.

Betting slips.

1

MINOR RULE VIOLATIONS

Misdemeanor .
Any act that would be a misde-

meanor if prosecuted under’
Michigan law is also a minor mis-
conduct violation, unless speci-
fied elsewhere as a major.

Abuse of Privileges

Intentional violation of any de-
partment or institutional regu-
lation dealing with resident
privileges, unless it is specified
elsewhere as a major.

Contraband
bbbl idd
Possession or use of nondangerous

property which a resident has no

authorization to have, where there

is no suspicion of theft or fraud.

Health, Safety or Fire Hazard
Creating one of the above dangers

by act or omission.

Temporary Out of Place/Bounds

In own housing unit during the day.
Out of place for a brief time or
adjacent to where supposed to be.

Unauthorized Communications
Any contact, by letter, gesture or
verbally, with an unauthorized
person or in an unauthorized
manner.

Violation of Posted Rules

For example, of housing unit, din-
ing room, work or school assign-
ment which are not covered else-
where.

Violations of rules or regulations, re-
garding visits, mail or telephone; im-
proper fund transfer; unauthorized legal
assistance.

Unauthorized items; anything with some-
one eise's name or number on it; exces-
sive store items.

Dirty cell; smoking in unauthorized areas;
lack of personal hygiene.

Tardy for count or assignment; on gallery
outside own cell.

Love letters to another resident; passing
property on a visit either directly or
through a third person.

Violation of itchen sanitary regulations;
wasting food; excessive noise in housing
unit; playing TV or radio without ear-
phone.

1 ; A o sty
_ 049 The_ second violation within 30 days or fourth within a year's zime {from the third pre-
ceding violation, not calendar year) shall be charge< and processed as a MAJOR.

O
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SUBJECT ;
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STANDARDS FOR SEGREGATION HOUSING

OBJECTIVE: To ensure that prisoners assigned to "Administrative Segrega-
tion" are treated as humanely as possible considering super-
visory and security requirements, and to limit the sanctions
that can be imposed in punitive segregation.

I APPLICATION: Marquette Branch Prison, Michigan Intensive Program (enter,
Michigan Reformatory and the State Prison o€ Sourkern Michigan.

PCLICY - Detention (Punitive Segregation)

Residents with psychiatric history or a significant medical
problem must be cleared by the psychiatric staff or medical
director before they are compelled to begin detention sen-
tences. Residents in detention will be examined daily by a
member of the medical staff. They shall receive a minimum of
i three (3) regular meals each day.

Sanctions imposed for punitive or disciplinary reasons shall
not include deprivation of:

a) Normal meals

b) Mattress |
c) Clothing ‘
d) Smoking materials : {
e) Heat, light and ventilation |
£) Basic writing material !
g) Visits \

Each facility will develop specific rules and procedures apply- ,
ing to all aspects of punitive segregations. These rules and i
procedures must have prior approval of the office of BCF Deputy ;
Director. ;

Administrative Segzeaation

The Security Classification Committee may place individuals

in segregation only because their behavior has demonstrated
that they cannot be managed with general group privileges,
because they need protection from other prisoners, because
they are a threat :ic members of the staff o: other residents,
or because they nave cemonstrated that they are a scrious
escape thrcat. Residents in administrative segregation, there-
fore, shall be afforded ail privileges that arc administrative-
it ly feasible that can be safely allowed. Several grades of

I iat o [
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custody are appropriate for segregation and flexibility within
these grades should be encouraged. When practicable, residents
should be given opportunities to engage in educational, religi-
ous and treatment activities. Daily out of cell movement
must be afforded each person and showers should be allowed as
often as administratively possible, but at least weekly. Fach
individual is entitled to three (3) regular meals each day.

|

A supervisory officer of Captain rank or above, shall inspect
cach segregation and detention unit daily and such visits shall
be recorded in the respective segregation or detention log book.
Some member of the segregation housing unit team shall visit
each resident in segregation and detention daily and a record
confirming such visits shall be maintained. Visiting and mail
privileges will be continued with mail being handled according
to provisions of the Resident Mail Policy Directive.

Bureau of Correctional Facilities Organization and Responsibilityj

Policy Directive, Resident Security Classification Policy
Directive.

fj@ ;(/27 — [-2/-)5

—— = —— |

Robert Brown, Jr., DeputyfPi=ector in Charge of Date |

Bureau of Correctional Facilities .
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SUBJECT

RESIDENT SECURITY CLASSIFICATION pace 1 oF 5

OBJECTIVE: To provide a means for classifying prisoners according to their
security requirements within the limits of available housing.

APPLICATION: A1l residents of BCF facilities, Corrections Centers, Resident
Homes, and furloughees.

POLICY: Residents shall be classified according to security requirements
necessary for their protection, the safety of others, protection
of the general public, prevention of escape, and maintenance of
control and order. The least restrictive form of control con-
sistent with these requirements shall be utilized. Security
classification shall be based upon the resident's behavior, atti-
tude, circumstances, and the likelihood of honoring the trust
jmplicit with the level of security prescribed. While security
classification shall take precedence over program classification,
reductions in custody may be delayed as follows:

When the same or similar programs are available at the less secure
facility, transfers will not be delayed. Transfer will be delayed &
for program completion if the program js not available at the

transfer destination and either of the following conditions exist:

a. There has been a considerable investment of resources and
completion of program is imminent. -

b. The program is required by the Parole Board.

Transfers of residents involved in the following programs should
be made only as a last resort, and then only with the approval of
the regional administrator. They are listed in order of priority
for non-transfer. :

1. Psychotherapy recommended by R&GC or the Parole Board.

2. Related trades instruction (apprenticeship programs).

3. Community co]lege'vocational "Night Owl" programs.

4. Department operated vocational programs.

5. Community college academic programs (for balance of term).

Staff responsible for assignment to these programs must review
custody reduction eligibility dates before residents are enrolled.

CsS0O-216
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Categories and qualifications for security classification are as
follows: Exceptions for cause may be authorized by the Deputy
Director, BCF, or his designate on a case by case basis.

I.

II.

Community Status:

Offenders who qualify for minimum custody and whose
backgrounds are free from patterns of assaultive behavior,
and from predatory or assaultive sex offenses, involvement in
organized crime, professional criminal activity, narcotics
traffic, recent acute mental disturbance, serious institu-
tional misconduct or other behavior which would make them an
unwarranted risk to the public may be classified to community
status from their respective institution. A1l CRP placements
will be pursuant to R 791.4410.

Minimum Custody:

A. Residents who meet all of the following qualifications
shall be placed in minimum custody according to the
guidelines for placement noted under "B" below.

1.  Has noAhistony of misconduct designated by policy
as non-bondable during past two years. (Misconduct
while in community status may be excepted.)

2. Not serving an escape sentence and has not escaped

nor attempted escape within past five years from a

county jail, or an adult or youth facility.

3. Does not have a Jjuvenile criminal arrest record,
combined with history of escape from a juvenile or
adult institution in past ten years.

4. Has not established a pattern of "flight" from
custody (i.e., three or more instances of AWOL,
escape, absconding, and/or walkaway in past ten
years).

" 5. Has no detainer (for felony prosecution or felony
sentence) with release date later than his/her
current SGT minimum date.

6. Not a known homosexual (unless living units are
equipped with individual cells or rooms).

7. Medically and psychiatrically clear for minimum
security placement.

cso-219
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8. Has demonstrated sufficient capacity and
appropriate motivation for participation in work or
school programs.

9. Not served at MIPC in last six (6) months.

With the exception of those classified as very high
assaultive risk, any prisoner meeting provisions above
shall qualify for minimum custody one (1) year prior to
eligibility for placement in community residential
programming (see PD-DWA-43.01). Those who will not be

. eligible for CRP will be placed according to the

following limits:
Risk Classification Limits:

1. Very high assaultive risk must have established
parole date or 180 days or less remaining to the
SGT maximum.

Those who are potentially very high assaultive risk
(i.e., crime fits robbery, sex assault or murder
and experienced first criminal arrest prior to age
15), may not be placed in minimum custody until one
year after arrival at R&GC.

2. High assaultive or high property risk must have
twelve (12) months or less remaining to the SGT
minimum.

3. Middle or low assaultive risk must have twenty-four
(24) months or less remaining to the SGT minimum.
This category includes prisoners serving for
designated assaultive offenses even though they are
not eligible for CRP placement until 180 days prior
to SGT minimum.

4. Very low assaultive risk must have thirty-six (36)
months or less remaining to the SGT minimum.

II1. Medium Custody:

A1l residents who do not qualify for minimum custody and who
meet all the following conditions, shall qualify for medium

custody.
1. Has no more than sixty (60) months to SGT minimum.

2.

Has no charges pending for sexual assault or attempted
sexual assault by force or threat of force, robbery,
kidnapping, or murder.

(S
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3. Has no history of misconduct designated by policy as
non-bondable during the past six (6) months.
(Misconduct while in community status or minimum status
may be excepted.)

4. Has not demonstrated escape proneness from medium (or
more restrictive) custody within past three years.

5. Not identified as a homosexual predator.

Close Custody:

A1l residents not qualified for either minimum or medium
custody who meet the following conditions shall be placed in
close custody:

1. Has no more than 15 calendar years to SGT minimum.

2. Is manageable within general population status.

3. Has not demonstrated escape proneness from close (or
more restrictive) custody.

Maximum Custody:

All residents who do not qualify for minimum, medium, or
close custody shall be placed in maximum custody (or admin-
istrative segregation). It is the policy of the Department
of Corrections to routinely separate parties to prolonged
resident feuds, and codefendants with minimum sentences
longer than 7-1/2 calendar years. In such cases it may be
necessary to place one or more of the parties involved in
maximum security.

Administrative Segregation:

The Security Classification Committee may place individuals
in segregation only pursuant to Rule 791.4405.

Classification Process

1.

Security classification shall be determined at each correc-
tional institution by a committee comprised of the Deputy
Warden/Superintendent and the Treatment Director or
appropriate surrogates. Security classification dinvolving
community programs (Corrections Centers, Resident Lomes and
those on extended furlough) requires the concurrence of the
Assistant Deputy Director for Community Programs, BFS or

CcS0-219
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his/her designate. Security classification for the Work-Pass
Program requires the concurrence of the Deputy Director of
the Bureau of Correctional Facilities, or his/her designate.

Any resident may request review of his or her security
classification. The Program Classification Committee,
Housing Unit Team members, hearings officer and institutional
head may also recommend review to the Security Classification
Authority.

A fact-finding hearing conducted pursuant to Rule 791.3310
shall be ordered by the security classification authority
when the resident is being considered for (a) an improved
(reduced) level of security if circumstances indicate that
public safety may be at issue; or, (b) reclassification to a
more restrictive level of custody, except placement in admin-
jstrative segregation (reclassification to administrative
segregation requires a formal hearing, pursuant to Rule
791.3315).

A resident is not entitled to a hearing where a more restric-
tive security classification is necessitated by an inter-
facility transfer made for any of the reasons contained in
Rule 791.405(6).

All inter-institutional transfers must be pursuant to PD-BCF-
34.01.

Administrative Segregation: Prisoners shall be classified to

administrative segregation pursuant to Rule 791.4405.

NOTE:

Please see related Policy Directive entitled "Resident
Disciplinary Procedure® - DWA 60.01, “Segregation
Housing Standards" - BCF 60.01, "Administrative Hearing
Policy"” - DWA 62.01, “Community Residential Programs" -
DWA %3;9}, “Temporary Releases from Correctional
Facilities” - DWA 44.01, "Work/Pass Program" - DWA 41.Cl.

R ——

MCL 791.203, .206,'R 791.4401, 791.4405.
. Corrections. Commission, October 2, 1974, March 25, 1976, May 18,

1977

724 m i

"~ Perry ydyfﬁson, Director Date

csS0o-219
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Segregation on specific grounds, the Due Process Clause of the United States
Constitution also prevents transfer without a hearing to establish the appro-—

priate finding. Wright v. Enomoto, 462 F Supp 397 (ND Cal, 1976), Aff'd

434 US 1052 (1978); Bills v. Henderson, 631 F 2d 1287 (6th Cir, 1980);

Walker v. Hughes, 558 F 2d 1247 (6th Cir, 1977).

The Michigan Department of Corrections, by Director's Office Memo-
randum 1980-3 (annexed), has decided that:

"If a person is found guilty of a major misconduct violation,

he or she may be classified to administrative segregation

without a further hearing if that classification is based

solely upon the finding of guilt on the major misconduct

violation."
The official position of the Michigan Department of Corrections is that the
hearing on the misconduct ticket satisfies the hearing requirements for
placement in Administrative Segregation.

The Defendants do not dispute that placement in Administrative

Segregation triggers procedural due process protections. The question in

this case, then, is what process is due. See, e.g., Walker v. Hughes,

supra, 558 F 2d at 1256. The touchstone of due process is protection of the

individual from arbitrary action of the government. Wolff v. McDonnell,

418 US 539 at 558 (1974). It is fair to state that Defendants will concede
that this protection would include, at the very minimum, an adequate hear-
ing on the matter at issue. There is disagreement only in what is adequate.

The fundamental reason why due process requires an adequate hear-
ing is to provide an opportunity to be heard in a meaningful manner.

Matthews v. Eldridge, 424 US 319 at 333 (1976):; Armstrong v. Manzo, 380 US

545 at 552 (1965). The procedure utilized by Defendants negates this most
important function. Particularly, the hearing on a misconduct ticket is
directed only to the issue of guilt or innocence on the charged conduct.
Michigan Department of Corrections policy specifically states, "In making
a decision as to guilt or innocence, the hearing officer shall consider
only that evidence which relates to guilt or innocence of the specific
charge or charges or their lesser included violations.'" PD-DWA-60.01, Pg.
4 of 5. Thus, mitigating circumstances surrounding the event; past

behavior; the isolated nature of an event; and other relevant evidence
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W

probative of the various findings which can result in placement in Adminis-
trative Segregation are not permissible evidence at the one hearing granted
an inmate.
A meaningful hearing is not the only protection which due process
1/
affords. Some advance notice of the charges at issue must be given

"in order to inform him of the charges and enable him to marshal the facts

and prepare a defense,'" Wolff v. McDonnell, supra, 418 US at 564; and to

insure that an inmate will not have to guess about the nature and source of

the evidence against him. Pugliese v. Nelson, 472 F Supp 992 at 997 (D.

Conn, 1979), reversed on other grounds, 617 F 2d 916 (2d Cir, 1980). Under
the Michigan Department of Corrections policy there is no notice to an in-
mate that he is even being considered for Administrative Segregation.

Assuming an inmate is put on notice by an inter-office memo that a
hearing can be automatic, the inmate is not given notice as to what ground
he is being considered for Administrative Segregation under. Nor is the
inmate told why the conduct indicates behavior within defined grounds.

A third protection afforded by due process is the provision of a
post-hearing statement of findings. This protection provides a means of
subsequent review; protects the inmate from collateral consequences; and
helps insure prison personnel will act fairly. Wolff, supra, 418 US at
564-65. The findings must include a statement of the evidence relied upon
and reasons for the action taken.

This is critical in the Administrative Segregation context. Ad-
ministrative Segregation in Michigan prisons is served under conditions
similar to punitive detention, the only difference being that punitive
detention lasts the maximum of 7 days, while Administrative Segregation
lasts indefinitely. An inmate can be removed from Administrative Segrega-
tion only after a review which includes, "Reappraisal of the circumstances
necessitating segregation.'" R791.4405(3)(b). If those circumstances are

not fully set forth in a post-hearing statement, a productive review cannot

1/ There is some conflict on what precise procedures must be afforded.
That will be treated later in this Brief.
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be undertaken.

To this point, Plaintiffs have dealt only generally with the re-
quirements of due process. (Notice, hearing and post-hearing statement.)
The exact procedures to be followed have been extensively discussed in
several cases. In addition, Michigan statutes and administrative regula-
tions set forth a series of protective procedures. Not all of these sources
are in agreement.

The seminal case is Wolff v. McDonnell. The most significant case,

however, is Wright v. Enomoto, 462 F Supp 397 (ND Cal, 1976), Aff'd 434 US

1052 (1978). The procedures ordered therein are set forth at Page 404 of
the Opinion. The importance of Wright lies in its direct application of
Wolff (a goodtime/punitive detention case) to Administrative Segregation.

The Sixth Circuit has also dealt with Administrative Segregation in

Bills v. Henderson, 631 F 2d 1287 (6th Cir, 1980). Bills set forth a dual

approach to transfers. If the transfer is based on a finding of guilt of
specific misconduct, Wolff procedures must be followed. If based on a
general "prediction'" of behavior, then less protection need be afforded.
Id, at 1295-96. 1In reference to Michigan procedures, the "no hearing"
policy is only to be applied to determinations based on specific misconduct.
Thus, the greater protections of Wolff are mandated by Bills.

Even if this were not the case, the Bills Opinion, in ordering
lesser protections for "predictive" transfers, ignored the impact of the

United States Supreme Court's affirmance of Wright v. Enomoto. The Wright

decision was reached by a 3-judge panel sitting in California. An appeal by
right was taken to the Supreme Court, which issued a summary affirmance.

The decision, then, became, binding, precedential authority on all lower

courts. Whitlow v. Hodges, 539 F 2d 582 (6th Cir, 1976); Thoven v. Jenkins,

517 F 2d 3 at 7 (4th Cir, 1975). See, generally, Mandel v. Bradley, 432 US

173, 176 (1977); Hicks v. Miranda, 422 US 332. Thus, it is submitted that

this Court must, at the very least, apply Wolff standards to all transfers
or
to Administrative Segregation, despite the holding of Bills.

2/ 1In an as yet unpublished Opinion, the Honorable Ralph Freeman of this
District ruled that transfers to Administrative Segregation are governed
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In addition to the case law, Michigan statutes and policy set forth
certain procedures to be followed. M.C.L.A. 791.252; M.S.A. 28.2320(52);
R791.3315. It is Plaintiff's contention that these published procedures
create a justifiable expectation rooted in state law that the procedures will

be followed. See, Lamb v. Hutto, 467 F Supp 562, 566 (ED, Va, 1979); Prince

v. Bridges, 537 F 2d 1269, 1272 (4th Cir, 1976). However, in a part of the

Opinion undisturbed by Wright, Bills ruled that state procedures do not set

due process requirements (the Constitution does), and create no independent
due process expectations. The Plaintiffs seek only to preserve that issue if
the event this matter reaches the Sixth Circuit.

There is an issue in this case as to whether the Wolff due process
rights attach to placement on Green Card status. The facts will show that
this status is the virtual equivalent of Administrative Segregation. Each
status has the same school, educational, religious, visiting and property
entitlements. Green Card inmates do not get exercise, while Administrative
Segregation inmates did before the riot, but do not now. Green Card in-
mates eat in the dining hall, while only the least restrictive Administrative
Segregation did before the riot (and no inmate in Administrative Segregation
does now.)

Obviously, Green Card inmates have suffered,

"a severe impairment of the residuum of liberty he retains

as a prisoner - an impairment which triggers the requirement

for due process safeguards. (Citations omitted.)"
Wright v. Enomoto, supra, 462 F Supp at 402.

This alone would entitle Green Card inmates to due process procedures. But
the mere fact that inmates are '"labelled" by the State as being Green Card
does not necessarily mean that they are not Administrative Segregation.
This Court's task is to look at the substance of the treatment, not the
label. If the treatment is virtually the same, then the Court should and

must disregard the label. See, e.g., Carlo v. Gunter, 520 F 2d 1293, 1295

2/ (Cont.) by Wright (and Wolff) and not Bills. Simon v. Sholes, et al,
CA No. 9-71320, decided June 5, 1981. A copy of the Court's Findings of
Facts and Conclusions of Law is attached. The Third Circuit recognized
Wright's binding authority in Helms v. Hewitt, F 2d 5129 Crl. 2429
(3rd Cir, June 30, 1981).




BENNETT Anp ROSENTHAL, P.C
ATTORNEYS AND COUNSELORS
6735 TELEGRAPH ROAD
SUITE 100
BIRMINGHAM, MICH. 48010

(313) 642-6700

(1st Cir, 1975); Mawhinney v. Henderson, 542 F 2d 1 (2d Cir, 1976); Walker
v. Mancusi, 467 F 24 51 (2d Cir, 1972). Plaintiffs contend that the treat-
ment (and purpose) of Green Card is the same as Administrative Segregation
inmates, entitling those placed on that status to the due process rights
set forth in Wolff and Wright.

Plaintiffs also attack, on due process grounds, the lack of any
systematic review for release of inmates from Green Card status. It appears
their status will last indefinitely. Such treatment is clearly unconstitu-

tional. Adams v. Carlson, 488 F 2d 619 (7th Cir, 1973); Bono v. Saxbe,

450 F Supp 934 (ED, TI11, 1978).

Respectfully submitted,

LARRY BENNETT

6735 Telegraph Road - Suite 100
Birmingham, MI 48010-2160

TEL: (313) 642-6700.

JUDITH MAGID /‘\
3550 £adillac Tower ( -
Detroit, MI 48226

TEL: (313) . 962-9015«

/

A
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WILLIAM GOODMAN

3200 Cadillac Tower
Detroit, MI 48226
TEL: (313) 965-0050.

Attorneys for Plaintiffs
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STANDARDS FOR SEGREGATION HOUSING ] s
OBJECTIVE: To ensure that prisoners assigned to "Administrative Segrega-

tion" are treated as humanely as possible comnsidering super-

visory and security requirements, and To limit the sanctions

that can be imposed in punitive segregation.

I APPLICATION: Marquette Branch Prison, Michigan Intensive Program (cnter,
Michigan Reformatory and the State Prison of Sourhern Michigan.

PCLICY: Detention (Punitive Segregatior)

Residents with psychiatric history or a significant nedical
problem must be cleared by the psychiatric staff or medical
director before they are compelled to begin detention sen-
tences. Residents in detention will be examined daily by a
I member of the medical staff. They shall receive a minimum of i
i three (3) regular meals each day. :

Sanctions imposed for punitive or disciplinary reasons shall
not include deprivation of:

a) Normal meals

b) Mattress |
c) Clothing :
d) Smoking materials ;
e) Heat, light and ventilation y
) Basic writing material !
2) Visits "

Each facility will develop specific rules and procedures apply- !
ing to all aspects of punitive segregations. These rules and g
procedures must have prior approval of the office of BCF Deputy
Director. E

Administrative Segregation

The Security Classification Committee may place individuals

in segregation only because their behavior has demonstrated
that they cannot be managed with general group privileges,
because they need protection from other prisoners, because

they are a threat tc members of the staff o; other residonts,
or because they nave <¢emonstrated that they are a scrious

| escape thrcat. Resicdents in administrative segregation, there-
. fore, shall be afforded all privileges that arc administrative-
i ly feasible that can be safely alliowed. Several grades o7
|
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custody are appropriate for segregation and flexibility within
these grades should be encouraged. When practicable, residents
should be given opportunities to engage in educational, religi-
ous and treatment activities. Daily out of cell movement

must be afforded each person and showers should be allowed as
often as administratively possible, but at least weekly. Fach
individual is entitled to three (3) regular meals each day.

A supervisory officer of Captain rank or above, shall inspect
cach segregation and detention unit daily and such visits shall
be recorded in the respective sagregation or detention log book.
Some member of the segregation housing unit team shall visit
each resident in segregation and detention daily and a record
confirming such visits shall be maintained. Visiting and mail
privileges will be continued with mail being handled according
to provisions of the Resident Mail Policy Directive.

Burzau of Correctional Facilities Organization and Responsibilit

Policy Directive, Resident Security Classification Policy
Directive.

J@Ww { /)7 — [-7/- )5
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Robert Brown, Jr., Deputy{BisectOr 1in Caarge ot Date
Bureau of Correctional Facilities .
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R 791.4405. Administrative segregation status; criteria for imposition;
hearing; status review; monthly report; privileges; showers; daily
inspection.

Rule 405. (1) Administrative segregation may be imposed only when:

(a) A resident demonstrates inability to be managed with group priv-
ileges.

(b) A resident needs protection from other prisoners.

(c) A resident is a serious threat to the physical safety of staff or
other residents or to the good order of the facility.

(d) A resident is a serious escape threat.

(2) A resident shall be afforded an opportunity for a hearing pursuant
to rule 315 before being classified to administrative segregation; how-
ever, a resident may be temporarily held in segregation status pending
a hearing upon order of the institutional head, or at the resident's re-
quest. This temporary period may not exceed 4 weekdays.

(3) A resident classified to administrative segregation shall be inter-
viewed and have security status reviewed at least monthly. This review
shall be written, and a copy shall be given to the resident and to the
security classification committee. The interviewers may initiate a re-
quest for security reclassification at any time that it appears that ad-
ministrative segregation is mno lo1ger required in light of all of the
following:

(a) The resident's behavior and attitude in segregation.

(b) Reappraisal of the circumstances necessitating segregation.

(¢) An evaluation of the resident's potential for honoring the trust _ B
implicit in a less restrictive status.

(4) In every instance where a resident is confined in administrative
segregation longer than 60 days, a monthly report shall be submitted to
the deputy director of the bureau of correctional facilities, which shall
include the reasons for continued segregation, alternative solutions con-
sidered, the date classified to segregation, and prospects for reclassi-
fication in the immediate future.

(5) A resident placed in administrative segregation shall be afforded
all privileges that are administratively feasible and which can be safely
allowed, including, but not limited to, participation in educational,
religious, and treatment activities.

(6) A resident in administrative segregation shall be afforded oppor-
tunity for at least weekly showers.

(7) Department staff shall daily inspect each administrative segrega-
tion unit and visit each resident so segregated. A record shall be main-
tained of all such inspections and visits.
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Commentary to R 791.4405. Administrative segregation status

This rule recognizes that.a part of security classification 1is the
authority to assign prisoners to administrative segregation. Sub-
section (1) incorporates,the generally recognized grounds of ad-
ministrative segregation: to maintain security and order in the
prison and to protect the prisomer [e.g. , Bloeth v Montanye, 514

F2d 1192 (24 Cir 1975), Christman v Skinner, 468 F2d 723 (2d Cir
1972); Breeden v Jackson, 457 F2d 578 (4th Cir 1972); Perez v Turner,
462 F2d 1056 (10th Cir 1972), cert denied 410 US 944].

The hearing guarantee of subrule (2) and periodic evaluations of

subrules (3) and (4) insure that a prisoner will not be left inm
segregation longer than is warranted by the circumstances [accord,
Kelly v Brewer, 525 F2d 394 (8th Cir 1975)]. -

. Subsection (5) illustrates the nonpunitive nature of administra-
tive segregation by insuring that, not only will a segregated
prisoner not be deprived of the basic necessities, neither will he
or she lose privileges unless the security and order of the facility
necessitate their denial [Mims v Shapp, 399 FSupp 818 (WD Pa 1975)1].

The inspections and visitations provided for in subsection (7) are
in furtherance of the department's duty to confine prisoners in a
safe environment, including protection from self-inflicted injury
[e.g. People v Harmon, 53 Mich App 482, 220 NWw2d 212 (1974); Wayne

County Jail Inmates v Wayne County Bd of Comm'rs, Civil No 173-217
(Cir Ct Wayne County, Mich, May 18, 1971); Holt v Sarver, 309 FSupp
362 (ED Ark 1970), aff'd 442 F2d 304 (8th Cir 1971)].

At
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EFFECTIVE DATE : NUMBER

MICHIGAN DEPT. OF CORRECTIONS February 1 1980 PN-DWA-30.02
SUPERSEBES: NO P-DY

Bureau of Correctionmal | -PD-BCF-34,01

A-30.0:

=/ ' ' _
- POLICY DIRECTIVE| [cigs e of ™ 29700

SUBJECT
RESIDENT SECURITY CLASSIFICATION PacE 1 oOF §
OBJECTIVE: To provide a means for classifying prisoners according to their
security requirements within the limits of available housing.
APPLICATION: All residents of BCF facilities, Corrections Centers, Resident
Homes, and furloughees. ’
POLICY: Residents shall be classified according to security requirements

necessary for their protection, the safety of others, protection
of the general public, prevention of escape, and maintenance of
control and order. The least restrictive form of control con-
sistent with these requirements shall be utilized. Security
classification shall be based upon the resident's behavior, atti-
tude, circumstances, and the likelihood of honoring the trust
implicit with the level of security prescribed. While security
classification shall take precedence over program classification,
reductions in custody may be delayed as follows:

When the same or similar programs are available at the less secure
facility, transfers will not be delayed. Transfer will be delayed
for program completion if the program is not available at the
transfer destination and either of the following conditions exist:

a. There has been a considerable investment of resources and
completion of program is imminent.

b. The program is required by the Parole Board.

Transfers of residents involved in the following programs should
be made only as a last resort, and then only with the approval of
the regional administrator. They are listed in order of priority
for non-transfer.

1. Psychotherapy recommended by R&GC or the Parole Board.

2. Related trades instruction (apprenticeship programs) .

3. Community co1lege.vocational "Night Owl" programs.

4, Department operated vocational programs.

5. Community college academic programs {for balance of term).

taff responsible for assignment to these programs. must review
custody reduction eligibility dates before residents are enrolled.

CsO-216
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II.
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BUREAU/INST. NUMBER SUPERSEDES ’ s
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' | PD-BCF-34.01
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Categories and qualifications for security classification are as
follows: Exceptions for cause may be authorized by the Deputy
Director, BCF, or his designate on a case by case basis.

Community Status:

Offenders who qualify for minimum custody and whose
backgrounds are free from patterns of assaultive behavior,
and from predatory or assaultive sex offenses, involvement in
organized crime, professional criminal activity, narcotics
traffic, recent acute mental disturbance, serious institu-
tional misconduct or other behavior which would make them an
unwarranted risk to the public may be classified to community
status from their respective institution. A1l CRP placements
will be pursuant to R 791.4410. :

Minimum Custody:

A. Residents who meet all of the following qualifications
shall be placed in minimum custody according to the
guidelines for placement noted under "B" below.

1.  Has no history of misconduct designated by policy
as non-bondable during past two years. (Misconduct
while in community status may be excepted.)

2. Not serving an escape sentence and has not escaped

nor attempted escape within past five years from a

county jail, or an adult or youth facility.

3. Does not have a juvenile criminal arrest record,
combined with history of escape from a juvenile or
adult institution in past ten years.

4. Has not established a pattern of “flight" from
custody (i.e., three or more instances of AWOL,
escape, absconding, and/or walkaway in past ten
years).

5. Has no detainer (for felony prosecution or felony
sentence) with release date later than his/her
current SGT minimum date.

6. Not a known homosexual (unless living units are
equipped with individual cells or rooms) .

7. Medically and psychiatrically clear for minimum
security placement.
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February 1, 1980 PD-DWA-.u.02 pace 3 or 5

B.

BUREAU/INST. NUMEZER SUPZRSEDES NO.

PD-DWA-30.02
PD-BCF-34.01

£/27 427 12/1 129

8. Has demonstrated sufficient capacity and
appropriate motivation for participation in work or
school programs.

9. Not served at MIPC in last six (6) months.

With the exception of those classified as very high
assaultive risk, any prisoner meeting provisions above
shall qualify for minimum custody one (1) year prior to
eligibility for placement in community residential
programming (see PD-DWA-43.01). Those who will not be

- eligible for CRP will be placed according to the

following limits:
Risk Classification Limits:

1. Very high assaultive risk must have established
parole date or 180 days or less remaining to the
SGT maximum. :

Those who are potentially very high assaultive risk
(i.e., crime fits robbery, sex assault or murder
and experienced first criminal arrest prior to age
15), may not be placed in minimum custody until one
year after arrival at R&GC.

2. High assaultive or high property risk must have
twelve (12) months or less remaining to the SGT
minimum.

3. Middle or low assaultive risk must have twenty-four
(24) months or less remaining to the SGT minimum.
This category includes prisoners serving for
designated assaultive offenses even though they are
not eligible for CRP placement until 180 days prior
to SGT minimum.

4. Very low assaultive risk must have thirty-six (36)
months or less remaining to the SGT minimum.

ITI. Medium Custody:

A1l residents who do not qualify for minimum custody and who
meet all the following conditions, shall qualify for medium .

custody.
1. Has no more than sixty (60) months to SGT minimum.

2.

Has no charges pending for sexual assault or attempted
sexual assault by force or threat of force, robbery,
kidnapping, or murder. :
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3. Has no history of misconduct designated by policy as
non-bondable  during the past six (6) months.
(Misconduct while in community status or minimum status
may be excepted.)

4. Has not demonstrated escape proneness from medium (or
more restrictive) custody within past three years.

5. Not identified as a homosexual predator.

Close Custody:

A1l residents not qualified for either minimum or medium
custody who meet the following conditions shall be placed in
close custody:

1. Has no more than 15 calendar years to SGT minimum.

2. Is manageable within general population status.

3. Has not demonstrated escape proneness from close (or
more restrictive) custody.

Maximum Custody:

A1l residents who do not qualify for minimum, medium, or
close custody shall be placed in maximum custody (or admin-
istrative segregation). It is the policy of the Department’
of Corrections to routinely separate parties to prolonged
resident feuds, and codefendants with minimum sentences
longer than 7-1/2 calendar years. In such cases it may be
necessary to place one or more of the parties involved in
maximum security.

Administrative Segregation:

The Security Classification Committee may place individuals
in segregation only pursuant to Rule 791.4405.

Classification Process

L (8

Security classification shall be determined at each correc-
tional institution by a committee comprised of the Deputy
Warden/Superintendent and the Treatment Director or
appropriate surrogates. Security classification involving
community programs (Corrections Centers, Resident Homes and
those on extended furlough) requires the concurrence of the
Assistant Deputy Director for Community Programs, BFS or
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his/her designate. Security classification for the Work-Pass
Program requires the concurrence of the Deputy Director of
the Bureau of Correctional Facilities, or his/her designate.

2. Any resident may request review of his or her security
classification. The Program Classification Committee,
Housing Unit Team members, hearings officer and institutional
head may also recommend review to the Security Classification
Authority.

3. A fact-finding hearing conducted pursuant to Rule 791.3310
shall be ordered by the security classification authority
when the resident is being considered for (a) an improved
(reduced) level of security if circumstances indjcate that
public safety may be at issue; or, (b) reclassification to a
more restrictive level of custody, except placement in admin-
istrative segregation (reclassification to administrative
segregation requires a formal hearing, pursuant to Rule
191.3315) s

4. A resident is not entitled to a hearing where a more restric-

' tive security classification is necessitated by an inter-
N facility transfer made for any of the reasons contained in
Rule 791.405(6).

5. All inter-institutional transfers must be pursuant to PD-BCF-
34.01.

Administrative Segregation: Prisoners shall be classified to
administrative segregation pursuant to Rule 791.4405.

NOTE: Please see related Policy Directive entitled “"Resident
Disciplinary Procedure” - DWA 60.01, “Segregation
Housing Standards" - BCF 60.01, "Administrative Hearing
Policy" - DWA 62.01, "Community Residential Programs" -
DWA 43.01, ‘“Temporary Releases from Correctional
Facilities" - DWA 44.01, "Work/Pass Program" - DWA 41.01.

AUTHORITY: MCL 791.203, .206, R 791.4401, 791.4405.
Corrections Commission, October 2, 1974, March 25, 1976, May 18,

1977
- 21538
APPROVED:  \. S .
'Pernyéf?égﬁﬁkon, Director Date
N PMJ:RB:cjr
1/2/80
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PART 4. 1nr.o3IDE CLASSIFICATION AND TRANSrczR
e i
S R 791.4401. Security classification; criteria; security classification
committee; levels of custody; additional criteria for certain classifi-
cations; right to hearing; reclassification; transfer; grievance.

Rule 401. (1) Each resident shall be classified according to his or
her behavior, attitude, cichmstancesL_ggg_gﬁg_}iggziggggﬂggggkphe;tnust
implicit with the level of security prescribed will be honored. A
security classification is not a punitive or disciplinary action on the

'part“6f73i?7kﬂnn%mﬁaﬁ:—-ﬁesidents~shaii*be*ciassifted—according—to—~———
security requirements necessary for their protection, the safety of
others, the protection of the general public, prevention of “escape, and

, maintenance of control and order.

' "{2) Security classifications shall be determined at each institu-

tion by a committee authorized by the director.

(3) After examination by the classification committee of all infor-
mation on the resident, the resident shall be assigned one of the fol-
lowing categories of security classification which is the least restric-
tive level of custody consistent with the requirements of subrule (1):

(a) Administrative segregation, subject to rule 405.

(b) Maximum custody.

(e¢) Close custody.

(d) Medium security.

(e) Minimum security.

(f) Community status, with the concurrence of the appropriate depart-
ment official in charge of community programs and subject to rules
410, 415, 420, and 425. ‘

(4) A resident under consideration for minimum security or community

: status classification shall receive psychological or psychiatric eval-
uation before the classification decision is made if the resident meets
the requirements of subrule (1) and has a history of:

(a) Hospitalization for mental illness within the past 2 years.

(b) Predatory or assaultive sex offenses.

(c) Serious or persistent assaultiveness within the institution.

(5) A resident being considered for reclassification to a more
restrictive level of security is entitled to an opportunity for a hear-
ing pursuant to rule 310, except as provided in subrule (6).

(6) A resident is not entitled to)a hearing where a more restrictive
security classification is necessitated by an inter-facility transfer
made for 1 of the following reasons:

(2a) The transfer is part of the initial classification process.

: (b) The transfer is necessary to prevent overcrowding.

(c) Appropriate medical treatment may not be obtained at the trans-
ferring facility. .

(d) The custody level of the facility is changed so that the security
classification of the resident is inconsistent with that of the facility.

(e) The resident was placed in the facility in order to participate
in programming for which that resident no longer qualifies.

(f) There is reliable evidence that the resident is in immediate
physical danger, which may not be averted by a less burdensome alter-
native. ’

(g) The transfer is requested by the resident.

(h) The transfer is approved by a security classification committee
or other designated authority after review of findings made at a mis-

conduct hearing pursuant to rule 310 or 315.

Iv-1




(7) The head of a facility may order an immediate increase in

security status on a temporary basis pending a hearing pursuant to
rule 310. The hearing shall be held within 10 calendar days of the
increased security, except that placement in administrative segregation
is governed by rule 405.

(8) A resident who objects to being reclassified is entitled to file
a grievance under rule 325.

s
¢

O
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Commentary to R 7. 4401. Security classificatior generally

This rule implements the mandate of MCLA 791.264 which requires
the department to classify prisoners. Courts recognize the
propriety of classifying prisoners to different security levels
and generally will not interfere with a particular administrative
classification decision, unless the classification appears to

be without any foundation or is discriminatory. Therefore, so
long as classification decisions are not arbitrary, they likely
will be upheld. '

Although the law does not require a specific reason to reclassify
or transfer a prisoner (see MCLA 791.264-.265 on following pages),
there must be a rational basis for making these decisions. Thus,
to establish and articulate these bases, a resident may be
entitled to notice and opportunity to be heard regarding proposed
reclassification to a more restrictive level of security. A hearing
is not provided where ta: reclassification is incident to one

of the overriding administrative purposes enumerated in subrule
(6). These provisions are in accord with the recent United States
Supreme Court decisions in Meachum v Fano [19 CrL 3167 (June

25, 1976)] and Montanye v Haymes [19 CrL 3174 (June 25, 1976)]
which held that the Constitution does not require a hearing prior
to a transfer between penal institutions.

IV-3




INUMBER

PD-DWA-60.01

ISUPERSEDES: NO.
Bureau of Correctional

_PD-DWA-60.01

= L , . gl =
POLICY DIRECTIVE| oy dureau " esize
SURVECT ’ ! once 1| op 5

RESIDENT DISCIPLINARY POLICY

CBJECTIVE:

APPLICATION

POLICY:

3
°

To provide a means of maintaining discipline and enforcing nec-
essary rules within correctional facilities; to insure that residents
are provided fair, timely, and impartial disposition of charges
alleging violation of rules or criminal statutes, and that such dis-
position is based on proceedings that coniorm to due process re-
guirements for institutional disciplinary matters; and to establish
the nature and limits of punitive sanctions that may be imposed.

All residents of BCF facilities, Corrections Centers and Resident

- Homes.

Alleged violations of written rules are classified as "major mis-
conduct” or "minor misconduct" and defined on tHe list following
this policy. (Slightly different categories and examples apply 1o
community residential programs.)

The structure of the disciplinary process is one of progressive
sanctions. The least drastic method of seeking compliance with the
rules will be utilized. Counseling and summary action should be
atternpied to correct minor violations. Since the possible sanctions
are more severe for major misconduct, greater procedural
safeguards are provided.

Summary Action: The reporting employee may impose summary
punishment not to exceed 24 hours top lock, 8 hours extra duty, or
one (1) week loss of privileges for minor misconduct provided the
resident signs a waiver of his or her right to a minor misconduct
hearing. Nondangerous contraband may be confiscated in
conjunction with any of these summary punishments. A record of
this action must be on file at the program manager, deputy or
supervisory level. If the resident does not sign an offered summary
action, the resultant misconduct report.shall be processed and
heard as a "minor," regardless of the charge or the resident's
disciplinary record.

Minor Misconduct: Alleged violations of written rules defined as
"minor misconduct" are subject to the following safeguards and
procedures: )

1. The resident will be given advance written notice of the
charge unless he or she waives this in favor of an informal
summary acrtion.

s A hearing before a hearing t=am cr smpioye= wno has had no

previous direct involvement in the matier under consid-

eration.
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Alleged behavior that constitutes a felony will also be referred to the
local prosecutor. In all cases of assaults, prosecution will be sought
and, if the assault is established at an administrative hearing, good time
forfeiture will be ordered in accordance with MCLA 800.33.

Residents charged with major misconduct are entitled to the oppor-
tunity to have a formal hearing. In addition to the rights and proce-
dures set forth in PD-DWA-62.01, the following shall apply in-all cases
of alleged major misconduct: :

I. Supervisory staff shall conduct a preliminary review for every
major misconduct report. In medium, close, and maximum secur-
ity institutions, this shall include a personal interview with the
charged resident. After this review, the supervisory stafi may
order the resident to be confined in segregation pending a formal
hearing, if there is a reasonable showing that failure to do so
would constitute a threat to the security or good order of the
institution. The formal hearing must be within four working days
of placement in segregation, on 1op lock or- other temporary
institutional confinement. For a "bond" case, and those iIn
community residential programs, the hearing must be held within
10 working days of review. Exceptions to these time limits may
be made only with the authorization of the appropriate Deputy
Director.

2. A resident who is found guilty by the hearing authority may appeal
the finding of guilt or alleged violations of rights to the institution
head in BCF institutions or area manager or higher authority in .
community residential programs. The sentence may not be
appealed. :

(a) The resident must state his or her intention to appeal at the
time of the hearing and follow it with a written basis for
appeal within 24 hours after the resident's receipt of the
written decision. =

(b) Following the resident's statement of intention to appeal,

the hearing authority shail determine whether the ordered
| sanction will be heid :n abeyance until the appeal is
i resolved. The punishment will not be held in abeyance
! where the hearing authority finds tham:
i

| - (1) To co so wowd gresent a potential danger ¢ e
institution; or

I (2) The appeal is —ear!y witnout arguable merits or is

—

% 5 ) ’ . . . . R
' : taken primarily Zcr purposes of celay.
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() The appellate officer shall have authority to reverse or
uphold any action of the hearing autherity, or remand for
rehearing where there is procesdural error.

| S

3.  Alleged violations of rights may be further appealed to the Direc-
tor's Office.

Decisions and Dispositions: The hearing authority shall insist that all
pertinent and relevant evidenca and testimony has been presented; that
the resident has had acdequate time and opportunity to prepare a
responsa; and that a reasonable and impartial investigation has been
conducted. In making a decision as to guilt or innocsnce, the hearing
authority shall consider only that evidence which relates to guilt or
innocence of the specific charge or charges or their lesser included
violations. Decisions shall be based upon a preponderance of evidence,
i.e., they shall dedide whether it is more likely than not that the ;
avidence supports the decision. All decisions of three member
committees will be by majority vote.

The formal hearing shall not be treated as an "adversary proceeding”,
but as a fact-finding process in which all parties involved have a
responsibility to reveal all relevant evidencs whether supportive or
damaging to the person charged. Fairness is to be the paramount
consideration of this hearing process.

Upen a finding of guilt, the hearing authority may consider all relevant
information in determining disposition. When the facts of the violation
(guilt) are not in dispute, it is proper to consider evidence of mitigating
or compounding circumstances in determining the disposition.

The following sanctions, singly or in combinaticn, may be imposed upon
a finding of guilt in major misconduct cases:

1.  Dertention (punitive segregation) not to exce=d seven (7) days, with
the maximum range reserved for only the most serious or
persistent violators.

2.  Confinement to quarters or "top lock” not 10 excsed five (5) days,
but not to be combined with'a detention sentence.’ ‘

Less of privileges not to exceed thirty {30) days.

3 \»
o

3. Qest:Tuticon for oroperty damage.
'y ¢ =

S. Reccmmencation to the institurion head for forfeiture of good

time or denial of special gcod time.
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6.  Suspended sentence, contingent upon no further misconduct, to
be in effect no more than six () months. If a resident is found
guilty of a subsequent major misconduct during the suspension
‘period, the suspended sentence shall be picked up and served
consecutively to the new sanction.

7. ° Extra duty, not to excesd two weeks, in minimum custody and
community facilities. »

A finding of "not guilty” shall result in no sanction being imposed and
no report filed in the resident's record files; however, a record of all
"not guilty" findings must be retained for statistical and monitoring
reasons.

The resident may also be referred to other appropriate agents Cr sar-
vices such as the psychiatric clinic, program ciassification
committee, security classification, or counseling team.

AUTHORITY: MCL 791.203, .206, Corrections Csmmission, October 2, 1974
Mar , 1976.

appROVED: (el (O %; [0 £

Perryﬁi.' Johnsg, Director Date

PMJ:sti
S/27]177




MAJOR AND MINOR MISCONDUCT

’

e descriptions of resident behavior which is prohibited and subject to disci-
plinary sanctions. The left-hand column lists and defines the violations - any behavior
“hat fits the definition is misconduct. In the right-hand column are specific common
examples of behavior fitting under the rule violation. These are just examples; other
actions that fit the violation definition are also misconduct even though they are not
mentioned in the right-hand column. The violations are divided into major and minor
misconduct. However, repeated misconduct will always be handled as major.

Following ar

In addition to the violations which follow, three other kinds of charges are possible:
accomplice, attempt, or conspiracy to commit a specific violation.

1) ACCOMPLICE - A resident who assists another to commit a specific
misconduct. The charge should be "accomplice to assault," etc. Then
describe what the resid:ent allegedly. dxd Ej.gmoles of this include:
nJiggering," lookout, holding down a vicum, allowing use of cell/room for
commission of a violation.

2)  ATTEMPT - A resident intends to commit a specific rule violation and does
something towards committing it, even though he or she may not have
succeeded. i

3) CONSPIRACY - A resident intends to commit a specific violation and agrees
with at least one other person to commit the violation. No action is

necessary.

Many rule violations necessarily include other less serious violations. This is where the
violations are similar and have common facts or elements. For example, the "lesser
included" violations of escape are: Attempted escape, out of place, missing count and
late furlough return. Being insolent to an officer is a lesser included violation of
threatening an officer; fighting may be a "lesser inciuded" of assault. When a resident
is charged with misconduct and the evidence does not support the particular violation
charged but does establish a lesser included violation, the hearing officer or committee
does have the authority to find the resident guilty of the lesser inciuded violation.

Violations with an asterisk (*) are mandatory "nonbondable" charges.
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- Vi AJOR RULE VIOLATIONS

COMMON INSTITUTIONAL EXAMPLES

- 001 *Escape; Atrempt 1o Escape

& - L=aving or falling to rerturn to lawful
custody without authorization. Fail-
ure to return within two hours after
designated time from furlough or
pass will be charged as ESCAPE.
ESCAPE is a felony and will always
de referred to the prosecutor.

002 Felony )
Any act that would be a felony if
prosecuted under Michigan law is
also a major misconduct viclation.

L=aving irom hospital trip or while
housed at hospital; hiding from authoeri-
ties even if still on prison property.

Extortion; receiving stolen property;
fraud.

ASSAULTIVE OR VIOLENT VIOLATIONS

010 *Homicide
Causing the death of another person
By any means.

011 *Assault
Physical confrontation where one
party is the victim and the other is
the assailant. Injury is not necss-
sary, but contact is.

012 *Intimidating or Threatening Behavior
Words, actions, ¢r other behavior
expressing an intent to injure, which
place ancther in fear of being phy-
sically harmed or assauited. Inciudes
attempted assault.

013 #Sexual Assault
Physical confrontation for sexual
purposes, where one party is the
victim and the other is the assail-
ant. Nonconsensual physical con-
tact for sexual purpeses.

Q14 =*Fighting
Murtuai physical confrontation, in-
cluding a swing and miss, even
where not done in anger.

Attack by one or more persons; strik-

ing with feces or other objects; physical 7
resistanc= of, or interference with, an
employe=. =

Fight between residents, whether with

4
fists, broom handles or other weapons.
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021

022

023

‘ 024
025

026

027

/

{ !
AL . . OF SERIOUS INSUBORDINATIv

° ,

Disobey a Direct Order .
Reiusal or iailure 10 follow a valid,

reasonable order.

Possession of Forged Documents; Forgery

Knowingly possessing a talsifled docu-
ment; altering or falsifying a document
with the intent 10 deceive or defraud.

*Incite to Riot or Strike; Rioting or
Striking R
Encouragement of action 1o disrupt
or encanger the institution, persons
or property. Participation in such

acIion.

interierence with the Administration
mtelle = = .

of Rules _ .
Acts intending to impede, disrupt or
mislead the institutional disciplinary
processes.

Bribery of an Employee

Otiering 1o give or withhold anything
to persuade an employee to neglect
duties or perform favors.

Lying to an Employee

Knowingly providing false information
to an employee.

Insolence

avior, including touching, gestures
and language, which intends to harass
annoy, show disrespect, or cause alarm
in an employee.

Destruction or Misuse of State
Property

Any destruction, removal, alteration
tampering, or other misuse of state
property, including state clothing
and food.

Refusal to obey an order or instruction;
failure to answer call; failure 1o report

~to assignment.

A fake pass, application, furlough papers,
etc. which is represented 1o be true.

Intimidating or tampering with an inform-
ant or witness; tampering with evidence;
destroying or discarding a disciplinary
action (flimsey); interfering with an
employee writing a misconduct report;
making false accusations of misconduct.

Cursing; abusive language, writing or
gesture directed to an employese.

- Alteration of earphones; tampering with

locking device; door plug; throwing brakes;
burning martiress.
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¢+ THREATS TO THE GOOD ORDER AND SECURITY OF THE INSTITUTION

030 *Dangerous Contraband

@ )

£ Possession of wezpon, explosives, acids, Gasoline, sulpnuric acid, lye, prison-made
caustics, materials for incandiary de- xnives, pipe bomb, rope and grappling
vices, escape materials. Possession hook.

of "critical” tools. :

031 Possession of Money

Fossession of unautnorized amounts of In institutions, any money other than
money or money from unauthorizad 50 pennies is contraband.
sourcas.

032 Crezting a Disturbance -

) Acnions of a resicent resulting in Exczssive noise. -
disruption or disturbance, but not
endangering persons or property.

033 Sexual Misconduct

Consensual toucnung of the saxual Kissing, hugging, intercoursa, sodomy.
or other intimata parts of another Clothing of the opposite sax; men wear-
person, done for the purposa of ing make-up.

gratifying the sexual desire of either
party. Indecant Exposure. Imitating
the appearance of the opposite sex.

(NOTE: The embrace authorized at ' ~
the beginning of a visit is not mis- ' !
conduct.) .

= 034 Substances Abuse
Possession, selling or providing to
others, or under the influence of A
any intoxicant, inhalant, controlled _ .
substance or marijuana. Unauthor- :
ized possession of restricted medi-
cation; pessession of narcotics
paraphernalia.

035 Two in a C=il/Room
No resident may oe in another’s
cell or room uniess specifically
authorizad.

036 Cut of Place= or Rounds/AWOL

Zeing anywners witnout the proper "Skating” in another block; no pass or
authorization; being absent from I.D. card; misuse of pass; missing count
whers r=guired 0 be. ("Skating" ' failure to return on time from furiough .
:p own Nousing unit during the day. Sut returmed within two hours of dezd-

.3 a muor.) line,




Theiz

" Ahy unauthorized taking of another per-

son's property.

Gambling; Possession of Gambling

Parapnernalia o
Plzying games or making bets for

money or anything of value.

Ceall theft.

Betting slips.

1

MINOR RULE VIOLATIONS

Misdemeanor

Any act inat would be a misde-
meanor if prosecuted under”
Michigan law is also a minor mis-
conducst violation, unless speci-
fied elsewhere as a major.

Abuse of Privileges

intentional viojation of any de-
partment or institutional regu-
Jation dealing with resident
privileges, unless it is specified

- elsewhere as a2 major.

Contraband

Possession or use of nondangerous
property which a resident has no
authorization to have, where there
is no suspicion of theft or fraud.

Health, Safety or Fire Hazard
Creating one of the above dangers
by act or omission.

Temporary Out of Place/Bounds
In own housing unit during the day.
Out of place for a brief time or
adjacent to where supposed to be.

Unauthorized Communications
Any contact, by letter, gesture or
verbally, with an unauthorized
person or in an unauthorized
manner.

Violation of Posted Rules

For example, of housing unit, din-
ing room, work or school assign-
ment which are not covered else-
where.

Violations of rules or regulations, re-
garding visits, mail or telephone; im-
proper fund transfer; unauthorized legal
assistance. :

Unauthorized items; anything with some-
one else's name or number on it; exces-
sive store items.

Dirty cell; smoking in unauthorized areas;
lack of personal hygiene.

Tardy for count or assignment; on gallery
outside own cell.

Love letters to another resident; passing
property on a visit either directly or
through a third person.

Violation of kitchen sanitary regulations;
wasting food; €xcessive noise in housing
unit; playing TV or radio without ear-
phone.,

~ 049 "The second violation within 30 days or fourth within a year's zime {frocm the third pre-

/
/

ceding violation, not calendar year) shall be charge<d and procassed as a MAJOR.

JE .

Tem
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DIRECTOR'S OFFICE MEMORANDUM - 1980 - 3  Effective Date: February 1, 1980

TO0: Bureau Heads; Regional Administrators, BCF & BFS;
Wardens and Superintendents ::% ,,/

FROM: Perry M. Johnson, Director i

SUBJECT: Hearings Division

As mandated by PA 140 of 1979 (see attached), a Hearings Division has been
established within the Executive Office. This division is under the direc-
tion and supervision of the Hearings Administrator, Marjorie VanOchten. She
will be assisted by a Hearings Officer Supervisor who, under her direction,
will be responsible for the day-to-day supervision of the hearing officers.
The person who has been hired for this position is Ms. Kathryn Coulter. All
full-time hearing officers are now employees of the Hearings Division, and
are no longer under the supervision of the individual institution heads.

Attached is a draft of new procedures required to implement the provisions
of PA 140. These procedures will be integrated into present Departmental
rules and policies within the next few months. In the interim, where these
procedures conflict with present Departmental policy directives, the new
procedures will take precedence. If questions arise, please contact Ms.
VanOchten or Ms. Coulter.

In addition to the procedures set forth in the attachment, you should also
note the following changes brought about by the creation of the Hearings
Division.

1. Effective immediately, the procedures for requesting a rehearing
which are outlined in the attachment, are the only recourse for
review within the Department for a prisoner found guilty of a major
misconduct violation. Client appeals and limited appeals are no
longer permitted. Also, those who object to the hearing decision
on administrative segregation or to designation as a drug
trafficker, professional criminal, or participant in organized
crime should follow the rehearing procedures rather than the
grievance procedure.




2. Each facility 1is responsible for scheduling hearings and compiling
statistics on those hearings, as they have done in the past. The
Hearings Division will be responsible only for conducting the
hearings, rendering written decisions, and making a record of each
hearing. The institution is also responsible for posting hearing
results, as outlined in the attached procedures.

" 3. Attached are various forms which will be needed to implement these
’ new procedurés. Please ensure that your facility has an adequate
supply by photocopying the required numbers until the forms can be

made officially available through Forms Control.

4, If a prisoner is found guilty of a major misconduct violation, he
or she may be classified to administrative segregation without a
further hearing if that classification is based solely upon the
finding of guilt on the major misconduct violation.

5. You should each develop procedures within your institution for
determining referrals for loss of good time and security reclassi-
fication for those found guilty of major misconduct, as the hearing
officers will no longer make referrals on these matters. Note that
our new Administrative Rule 791.551 outlines the limits for for-
feiture of regular good time.

During this period of transition, with our present hearing officers changing
to supervision by the Central Office, and new hearing officers being added
who are attorneys, it 1is important that we all work together to avoid
problems. Please ensure that the lines of communication between you, your
staff, and the Hearings Administrator and Hearings Officer Supervisor. Your
cooperation and support will be appreciated.

PMJ:cjr 15
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_ STATE OF MICHIGAN
T 80TH LEGISLATURE:
REGULAR SESSION OF 1973

Introduced by Reps. Virgil C. Smith, Henry, Dressel, Ballantine, Padden, Hollister and Vaughn

ENROLLED HOUSE BILL No. 4480

AN ACT to amend Act No. 232 of the Public Acts of 1953, entitled “An act to revise, consolidate and
codify the laws relating to probationers and probation officers as herein defined, to pardons, reprieves,
commutations and paroles, to the administration of penal institutions, correctiondl farms and probation
recovery camps, to prison labor and prison industries, and the supervision and inspection of local jails and

. houses of correction; to create a state department of corrections, and to prescribe its powers and duties; to -

provide for the transfer to and vesting in said department of powers and duties vested by law in certain
other state boards, commissions and officers, and to abolish certain boards, commissions and offices the
powers and duties of which are hereby transferred; to prescribe penalties for the violation of the provisions
of this act; and to repeal all acts and parts of acts inconsistent with the provisions of this act,” as e.mended
being sections 791.201 to 791.283 of -the Compiled Laws of 1970, by adding chapter IHA.

The People of the State of Michigan enact:

Section 1. Act No. 232 of the Public Acts of 1953, as amended, being sections 791.201 to 791.283 of the
Compiled Laws of 1970, is amended by adding chapter IlIA to read as follows:

CHAPTER IIIA

Sec. 51. (1) There is created within the department a hearings division. The division shall be under the
direction and supervision of the hearings administrator who is appointed by the director of the department.

" (2) The hearings division shall be responsible for each prisoner hearing which the department conducts
which may result in the loss by a prisoner of either a right or significant privilege, including but not limited
to any 1 or more of the following matters:

(a) An infraction of a prison rule which may result in punitive detention or the loss of good time.

(b) A security classification which may result in the placement of a prisoner in administrative
segregation. - ‘

{c) A special designation for the community placement of a person under the jurisdiction of the
department.

(101)




(3) Each hearings officer of the department shall be under the direction and supervision of the hearings
division. Each hearings officer hired by the department after October 1, 1979, shall be an attomney.

Sec. 52. The following procedures shall apply to each prisoner hearing conducted pursuant to section
S1(2):

(a) The parties shall be given an opportunity for an evidentiary hearing without undue delay.

(b) The parties shall be given reasonable notice of the hearing.

(c) If a party fails to appear at a hearing after proper service of notice, the hearings officer, if an
adjournment is not granted, may proceed with the hearing and make a decision in the absence of the party.

(d) Each party shall be given an opportunity to present. evidence and oral and written arguments on
issues of fact.

(e) A prisoner may not cross-examine a witness, but may submit rebuttal evidence. A prisoner may also
submit written questions to the hearings officer to be asked of a witness or witnesses. The hearings officer
may present these questions to and receive answers from the witness or witnesses. The questions presented
and the evidence received in response to these questions shall become a part of the record. A hearings-
officer may refuse to present the prisoner’s questions to the witness or witnesses. If the hearings officer does
not present the questions to the witness or witnesses, the reason for the decision not to present the questxons
shall be entered into the record. v

(f) The hearings officer may administer an oath or a.ffu'matlon to a witness in a2 matter before the
officer, certify to official acts, and take depositions.

(g) The hearings officer may admit and give probative effect to evidence of a type commonly relied
upon by reasonably prudent persons in the conduct of their affairs. Irrelevant, immaterial, or unduly
repetitious evidence may be excluded. The reason for the exclusion of the evidence shall be entered into the
fecord. An objection to an offer of evidence mmay be rhade and shall be noted in the record. The hearings
officer, for the purpose of expediting a hearing and if the interest of the parties are not substantially

. prejudiced by the a¢Hon, may provide for the submission of all or ‘part of the.evidence in written form.

(h) Evidence, including records and documents in possession of the department of which the hearings
officer. wishes to avail himself or herself, shall be offered and made a part of the record. A hearings officer .
may deny access to the evidence to a party if the hearings officer determines that access may be dangerous
to a witness or distuptive of normal prison operatxons. The reason for the denial shall be entered into the
record.

(i) The hearings conducted under this chapter shall be conducted in an impartial manner. On the filing
in'good faith by a party of a timely and sufficient affidavit of personal bias or disqualification of a hearings
officer, the department shall determine the matter as a part of the record of the hearing, and the
determination shall be subject to judicial review at the conclusion of the hearing. If a hearings officer is:
disqualified or it is impracticable for the hearings officer to continue the hearing, another hearings officer
may be assigned to continue the hearing unless it is shown that substantial prejudice to a party will result
from the continuation. _

(]) Except as otherwise authorized by subdivision (e) a hearings officer, after the notice of the hearing
is given, shall not communicate, directly or indirectly, in connection with an issue of fact, with a person or

party, except on notice and opportunity for all parties to participate. A hearings officer may communicate
with other members of the department and may have the aid and advice of department employees other
than employees which have been or are engaged in investigating or prosecuting functions in connection
with the hearing or a factually related matter which may be the subject of a hearing.

(k) A final decision or order of a hearings officer in a hearing shall be made, within a reasonable period,
in writing or stated in the record and shall include findings of fact, and shall state any sanction to be
imposed against a prisoner as a direct result of a hearing conducted under this chapter. The final decision
shall be made on the basis of a preponderance of the evidence presented. Findings of fact shall be based
exclusively on the evidence and on matters officially noticed. Findings of fact, if set forth in statutory
language, shall be accompanied by a concise and explicit statement of the underlymg facts supporting
them. A decision or order shall not be made except upon consideration of the record as a whole or a portion
of the record as may be cited by a party to the proceeding and as supported by and pursuant to competent,
material, and substantal evidence. A copy of the decision or order shall be delivered or mailed immediately
to the prisoner. The final disposition shall be posted for the information of the reporting officer.

-

Sec. 53. (1) The department shall prepare an official record of a hearing which shall mclude'

(a) Questions and offers of proof, objections, and rulings on the objections. - _
- (b) Matters officially noticed, except a matter so obvious that a record would not serve a useful
purpose.

2
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(c) A decision or order by the hearings officer.

" (2) The official record shall not include evidence, access to which a hearings officer has determined
would be disruptive of normal prison operations. However, on an appeal from a final decision made to a
court of this state, that evidence shall be included in the official record.

Sec. 54. (1) The department may order a rehearing of a matter which was the subject of a hearing. The
order may be made on the department’s own motion or on request of a party.

(2) If, for justifiable reasons, the record of testimony made at the hearing is found by the department to
be inadequate for purposes of jUdlClal review, the department on its own motion or on request of a party
shall order a rehearing.

(3) A request for a rehearing shall be filed within 30 da)s after the final decision or order is issued after
the initial hearing. A rehearing shall be conducted in the same manner as an original hearing. The evidence
received at the rehearing shail be included in the record for department reconsxderahon and for judicial
review. A decision or order may be amended or vacated after the rehearing.

(4) The department shall promulgate the rules necessary to implement this chapter within 180 days after
the effective date of this chapter.

Sec. 55. A prisoner aggrieved by a final decision or order of a hearings officer or of the department
may file a petition for judicial review of the decision or order pursuant to chapter 6 of Act No. 306 of the
Public Acts of 1969, as amended, being sections 24.301 to 24.306 of the Michigan Compiled Laws.

Section 2. The procedures provided for in sections 52, 53, 54, and 55 shall take effect on February l
-1980. '

Section 3. This amendatory act shall not take effect unless House Bill No. 4105 of the 1979 regular
session of the legxslature is enacted into law.

This act is ordered _to t_ake unmedxate effect.

Clerk of the House of Representatives.

vt Tt

Secretary of the Senate.

Approved

Covernor.




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JEROME SIMON,

Plaintiff,

v Civil No. 9-71320

CONNIE JO STANTON, ET AL.,

Defendants.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Plaintiff Jerome Simon, while an inmate at the
State Prison of Southern Michigan (SPSM or Jackson) filed
this civil rights action for damages, alleging that he was
placed in administrative segregation in February of 1979 in
violation of his constitutional rights. Defendants are Connie‘
Jo Stanton, Duane Sholes, and David Jamrog, employees of the
‘Michigan Department of Corrections at SPSM. The jurisdiction
of this court is invoked under 28 USC §1343(3) and 42 USC
§§1983 & 1985. Plaintiff also asserts a pendent_state claim
for negligénce.

This matter was tried by the Court without a jury.
During the trial, the parties agreed to dismiss Sﬁanton as a
defendant. At the end of the trial, defendants' unopposed
motion to dismiss plaintiff's §1985 conspiracy claim was
granted. After careful consideration of the testimony and ‘the
exhibits introduced during the trial, as well as proposed
findings of fact and conclusions of iaw submitted by the
parties, this Court makes the following findings of fact and
conclusions of law pursuant to Fed. R. Civ. Pro. 52.

Jerome Simon was serving a sentence for unarmed
robbery and attempted rape at the State Prison of Southern
Michigan during the months of February and March of 1979. He
as incarcerated in the#Centra} Complex. f&;cﬁ'Feb:pgryikﬁ,m

1979, he was classified to the general population, the least




esESgmRSRE, ¢

-prison at around 12:30 p.m. Later that day, after being . j

restrictive_security Status, and was housed in 4-Block.
Defendant Connie Jo Stanton was the office manager, oOr secretary,
for the principal of the Academic School at Jackson in

February 1979. On Febfﬁary 15, 1979, she filed a misconduct
report against plaintiff Simon, accusing him of touching her

right buttock as they passed each other in a corridor 'in the

notified of the misconduct report by a prison official,
plaintiff sought out Sténton in her office and'questioned her
about the misconduct report she had filed.

The next day, February 16, 1979, Stanton filed a
notice of intént to conduct a hearing to reclassify Jerome
Simon to a more restrictive security classification. 1In the

notice, Stanton reiterated her charge that Simon patted

her buttocks on February 15 and added thatwhen she encountered . ‘

Simon again later that day, he ™pushed his. S ’ i

midsection into [her] buttocks."” Stanton also asserted in
1
the notice that Simon @ came - to her office on February 15 :

after he ~ . learned that she had filed a misconduct report ;
on him and asked her why she had done so. Stanton further |

claimed in the notice that when Simon tried to enter her office

on the morning of February 16, he was found to be in possession

of a pass, or detail, with her signature forged on it.
Stanton concluded the notice with the_stétement: "Because éf
these two sexually intended encounters and his persistence :
to get to me, I feel physically threatened and emotionally %
intimidated." i
Upon receiving the notice of intent from the shift .
commander on February 16, 1979, defendant Duane Sholes, the
Assistant Deputy Warden in charge of security at SPSM, decided
to place Simon in administrative segregation pending his |
security classification hearing. Sholes made this decision
because he concluded that leaving Simon in general population
after the February 15 misconduct report did not prevent the
reoccurrence of incidents Stanton had complained about and he

i, .



feared for her safety. éimon was called £o the "control
center" later that day, where he was given the notice of intent
as well as another misconduct report, which charged him with
possession of forged documents. He was placed in administra-
tive segregation in 5-Block West, pending his security classi-
fication hearing.

5-Block West is the punitive segregation area of
SPSM. 5-Block East is the administrative segregation area.
The cells in 5-Block are the same size and have the same
egquipment as those in 4-Block. Jackson Prison is an old
building; there are mice and roaches throughout the whole
complex, especially iﬁ the lower levéls and where food is
stored, prepared, and served, and including 4—Block and 5—-Block
East and West.

Inmates in 5-Block are provided with bedding, a
sink, a toilet, pencils, paper, and cleaning supplies. How-
ever, inmates in 5-Block are not permitted personal belongings,
with a few e#ceptions, and are confined to their cells at all
times, including while eating their meals. As a result, they
cannot participate in some of the activities available to
inmates not in segregation, e.g., vocational or academic school,
therapy sessions, or athletic pursuits. The conditioné in
5=Block East aré slightly less onerous than in 5-Block West.
For example, inmates housed in 5-East are permitted one-hour
exercise sessions outside their cells a few times a week, may
be given a shower more freguently, and can watch a TV that is
set up in the gallery.

Security classification hearings .at SPSM were
scheduled on Wedhesdays. Overflow hearings were held on
Thursdays and Fridays. Simon was placed in 5-West on Friday,
February 16, 1979, On Wednesday, February 21, 1979, five
days after being placed in 5-West, Simon was brought before a
Security Classification Committee consisting of defendants
Duane Sholes and David Jamrog. Jamrog was the resident unit
manager in charge of the segregation unit at\SPSM in February
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of 1979. Sholes and Jamrog Ebncluded that they did not have
enougﬁ information to conduct a security classification hearing
and kold Simon that they would "pass over" or adjourn his
reclassification heariﬁg to await the outcome of his two
pending disciplinary hearings on the February 15 and 16 mis-
conduct reports. Simon remained in administrative segregation
and was returned to 5~West;

| The February 16 misconduct report charging Simon.
with possession of forged documents was dismissed on. February
21, 1979. On February 23, 1979, a hearing officer found Simon
not guilty of the sexual misconduct charged filed by Stanton
on Febrﬁary lSt Also on February 23, Sholes received a note
from Stanton reguesting to be notified if Simon was feleaéed
from segregation so she could take precautions to protect
herself. Stanton added that she had been told by an'officer
that Simon threatened that he would "get" her.

On March 6, 1979, 18 days after he was placed in
administxative segregatién in 5-West, Simon was égain brought
before Sholes and Jamrog sitting as a Security Classification
Committee. At this time, the Committee decided tdi;f e o
increase plaintiff's security’classifiCatioﬁ and place him
in administrative segregation in 5-East. Simon w;s moved from
5-Block West to 5-Block East a few days later, where he
remained until he was transferred to andther prison on May 15,
1979,

A summary of the Security Classification Committee
proceedings was prepared by the hearing officers and a copy
was given to plaintiff. The report stated that the decision
to place Simon in administrative segregation—was based not .
only on Stanton's formal complaints, but also on her report
that she was told that Simon told an officer that he would
"get" her. The summary further noted that a review of Simon's
folder revealed that he was serving in prison for a sex offense
and had been identified as a "sexual predator" in prison

parlance. Finally, the report indicated that although Simon




was found not guilty of the specific offense charged by Stanton,

there were "other reports" that concerned the Committee to

the point that they felt he should be placed in administrative

segregation.

It is quite clear that plaintiff had a protected

liberty interest in not being put in administrative segregation

without certain due process rights. The due process clause of
the Constitution does not, by itself, create such a protected
liberty interest. However, state prison policy statements

and regulations that limit prison officials’ discretion by
imposing specific prereguisites on placing inmates in admini-

strative segregation can create a legitimate expectation

" on the part of the inmates of not being placed in segregation

without some due process rights. Bills v. Henderson, 631 ¥.2d

1287, 1292-93, 1294 (6th Cir. 1980); Wright v. Enomoto, 462

F. Supp. 397, 401-03 (N.D. Cal. 1976) aff'd 434 U.Ss. 1052.

See also Wolff v. McDonnell, 418 U.S. 539 555-58 (1974); Vitek

v. Jones, 445 U.S. 480 (1980).

The Administrative Rules and Policy Directives
of the Michigan Department of'Corrections'establish specific

criterion and procedures for prison officials to apply to a

decision to reclassify an inmate and place him in administrative

segregation. Administrative Rule 791.4405 provides:

(1) Administrative segregation may be imposed only
when:

a) A resident demonstrates inability to be
managed with group privileges.

b) A resident needs protection from other
prisoners

c) A resident is a serious threat to the physical
safety of staff or other residents or to the
good order of the facility.

d) A resident is a serious escape threat.

See also Policy Directive PD-BCF-60.01.

>

P

This Rule clearly prohibits prison officials from placing an
inmate in administrative segregation without finding that
S~

——

the inmate falls within one of the enumerated categories. Such
NSRS,

= s A 4s s T S

a limitation on the prison officials’' discretion creates a
legitimate expectation on the part of the inmates that they
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will not be transferred to administrative segregation without

a finding that the transfer is for one of the purposes listed

in Rule 791.4405.

As the court noted in Bills v. Henderson, supra,

the next question to be answered is "what process is due

prison inmates before they are deprived of this protected

liberty interest?" Id. at 9, citing Walker v. Hughes, 558 F.2d

1247, 1256 (6th Cir. 1977). That guestion is the crux of the
legal issues to be decided by this Court, because as plaintiff.
points out, the Sixth Circuit in Bills failed to directly
address the impact of the Supreme Court's summary affirmance

of Wright v. Enomoto;“supra on the due process requirements for

- administrative segregation.

Aside from the guestion of the precedential value

of Wright, it appears that Bills v. Henderson is on all fours
with the matter before this Court- Bills held fhat an inmate
being placed in administrative segregation to protect the
safety of other inmates or the institution was not entitled to
the full panoply bf due process protection§ articulated by the

Supreme Court in_Wolff v. McDonnell, supra. In Wolff, the

Supreme Court set forth the due process reguirements neceSsary
before én inmate can be deprived of good time as the‘reéult of
a disciplinary hearing. The Court held that there must be:
l)‘a hearing; 2) written notice of the éharges at least 24
hours prior to the hearing "to inform the inmate of the charges
and enable him to marshal a defense;"” and 3) a written stafe—
ment of the evidence relied on and the reasons for the disci-

plinary action. Wolff v. McDhonnell, supra at 564—-65. The

Court added that an inmate facing disciplinary proceedings
should be allowed to call witnesses and present documentary
evidence when to do so would not be unduly hazardous to
jnstitutional safety or correctional goals. 1Id. at 566. The
Court also recommended that the aid of a fellow inmate or
staff member to investigate and collect evidence should be

provided to illiterate inmates or when the issues are complex.

—-6—




The Sixth Cifcuit held in Bilis that when admini-
strative segregation is imposed for specific rule violations,
an inﬁate must be afforded all the procedural protecfions
described in Wolff. However, where administrative segregation
is imposed to protect inmates or to maintain order, and is
based on a "p:edictive judgment" considering the inmate's
entire record, the Court distinguished Wolff and held that an
inmate is entitled to lesser procedural safeguards. Id. at
1295-96. Inmates charged with being a threat to the security

of the institution are entitled to "notice regarding the

m———

facts which triggered those charges.” The notice "should be

specific enough to enable inmates to marshal evidence in their

behalf but "need not review all the items in the inmate's prior

record” that the reviewing committee might consider 'in their
decision to place the inmate in administrative segregation.
Id. at 11-12. The inmate also must be given a written post-

hearing statement containing "a general statement of the

reasons behind the transfer, including a statement regarding

s memsm——
the 'triggering event,' if one exists.” However, . "it is not

i

necessary to provide the inmate with a summary of the evidence
relied on." Id at 1296. The purpose of such a post—hearing
statement is to "assist the inmate in modifying his behavior
in the future so as to remain in general population.” 1Id.

However, plaintiff directs the Court's attention

to Wright v. Enomoto, supra, a decision of a three judge district

court in the Northern District of California, where the court
held that the procedural protections afforded to inmates
placed in segregation for disciplinary reasons by Wolff fully
extend to inmates confined to segregation for administrative
reasons. Id. at 403-04. The court's decision in Wright was
summarily affirmed by the Supreme Court. Plaintiff argues
that it is therefore binding on all lower courts, despite the
Sixth Circuit's decision in Bills that the Wolff protections

are not fully available to inmates facing administrative

segregation.
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A summary dismissal by the Supreme Court constitutes
a decision on the merits and is binding on lower courts.

Hicks v. Miranda, 422 U.S. 332, 343-345 (1975); Witlow v.

Hodges, 539 F.2d 582 (6th Cir. 1976); 12 Moore's Federal Prac-—
tice $400.05-1 at 4-18 to 4-25. Although it may not have the
same precedential value in the Supreme Court as does a full .

opinion of the Court after briefing and oral argument on the

merits, a summary affirmance "prevent[s] lower courts from
p
__/"’"-_'f

e g

coming to opposite conclusions on the precise issues . presented
_—

and necessarily decided." Mandel v. Bradley, 432 U.s. 173, 176

e, —

(1977) per curiam. See also Illinois State Board of Elections

! v. Socialist Workers Party, 440 U.S. 173, 182-83 (1979), Wash-

. ington v. Yakima Indian Nation, 439 U.S. 463, 476-77 n. 20.

(1979); Edelman v. Jordan, 415 U.S. 651, 670-71 (1974).

PR

The court in Bills noted: "We see no distinction
between the prison guidelines in the instant case and the

prison guidelines in Enomoto which were found to create a |

JR—

] due process right." Bills v. Henderson, supra at 1293. .This

court similarly fails to perceive, nor have defendants shown,

>

Ry,

the difference between the issues presented in Wright v. Enomoto

==

and in Bills v. Henderson. . Therefore, this Court is bound by

r'e .
I

. N

the Supremé Court's summary affirmance of Wright and ﬁﬁSt apply

the Wolff v. MacDonnell standards to determine whethexr plalntlrfx-

- z
T B & i
i

was afforded adequate procedural protections prior to being

B -

' placed in administrative segregaties

The written notice must inform the inmate of the

reasons prompting the administrative segregation hearing "in ~
sufficient detail to enable [him] to prepare a response OX

defense.” Wright v. Enomoto, supra at 404. The notice given

to plaintiff described the alleged encounters between Simon and

Stanton on February 15 and 16, 1979. However, in the summary

of the reasons for disposition, the Security Classification

Committee noted additional reports relied on in their considera-

. tion of Simon's security classification: Stanton's report

[ -

that Simon told a guard he would "get" her and unspecified

-8-




"other reports." Although this Court is bound by the decision

in Wright, the observations of the Court in Bills are

helpful in ascertaining whether the notice was in sufficient

detail to enable plaintiff to prepare a response. Bills

required that the notice "must specify the triggering event,
.[but] it need not review all of the items in the inmate's

prior record." Bills v. Henderson, supra at 1295. The decision

to place an inmate in administrative segregation, unlike the

punitive segregation at 1issue in Wolff, can be based on an

inmate's overall prison record. As noted in Bills, it does
indeed seem unduly burdensome to require prison officials to

provide the inmate with a detailed list of prior offenses that

the Security Classification Committee may be considering at his

administrative segregation hearing. . The fact that the notice

. to Simon did not . inform him that "other reports" would be
L . v ) N .
considered does not render it constitutionally defective. &

~

However, the Court in Wolff warned that investiga-

mvem s e ¢ e e

tions made after the initial notice may reshape the nature of

the charges and evidence relied upon. Stanton's report of

Simon's threat to a guard occurred after the notice was given

to plaintiff and he first learned of it at his March 6

hearing. Plaintiff therefore was unable to investigate her

e
o i

accusation in order to defend himself at his segregation

hearing. He could do no more than baldly deny that he had

threatened her. This appears to this Court to beAfffffff;fffil

reshaping‘of evidence and charges feared by the Court in Wolff.

Stanton's report to the guard was not merely part of plain- |

tiff's prior record at the institution; it was an additional,
B el

serious charge, intimately related to the issues to be considered

ity

!

by the Security Classification Committee. Because he did not

= |

know of the charge, plaintiff was denied the opportunity to

marshal facts in his defense. The Court concludes that the

omission of the threat repart repndered the notice of the intent

\—.——-—'—-—-‘W ~

defective because it did not notify plaintiff of the reasons‘

.~

he was being considered for administrative segregation 1n P,




sufficient detail to enable him to prepare a defense.

Although the post-hearing statement provided to
plaintiff did not specify which category of Administrative Rule
79i.4405(1) the Security Classification Committee decided
warranted placing him in administrative segregation, it did pro-
vide . him with a summary of reasons for his transfer sufficient
to meet constitutional muster. Wolff and Wright require a i
statement of the reasons for the transfer and the evidence |

relied on to protect the inmate against later misunderstanding

‘' of the nature of the proceeding. Wolff v. McDonnell, supra at
565. Bills adds that a statement of the reasons behind the
. transfer will assist the inmate to modify his behavior in the

future and therefore remain in the general population. Bills v.

Henderson, supra at 1296. Bills further held that it is not

necessary to provide an inmate with a summary of the evidence.
I1d. However, the post-hearing statement given to plaintiff did
mention several specific items of evidence relied on in making
! the segregation decision, e.e., Connie Stanton's misconduct
report énd her report of Simon‘s threat to "get" her. Thus,
it is clear that the reason for the decision to segreéate
Simon was his offensive sexual contacts with Stanton. The .

T —
Court is satisfied that the post-—hearing statement adequately

i e e S
described the reasons for the segregation decision to fulfill
—

the purpose of protecting plaintifs

=
from future misunderstand-

ing of the nature of the hearing aq@/;gﬂproYide_him with

—

guidance for future behav br.

——

—

- ,

Administrative Rule 791.4405 (2) permits én inmate
to be held in administrative segregation for four days pending

a hearing by order of the institution head of at the inmate's

. own request. The Michigan Department of Corrections Procedures
for SPSM permit the "regional administrator or his surrogate”
to authorize temporary administrative custody pending a formal

. '
i hearing. OP-SMI-30.31. As Assistant Deputy Warden in charge %
i

~
SN

£ sccurity, defendant Sholes made the decision to place

plaintiff in administrative segregation on February 16, 1979

' _ -10- ' x
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in ﬁhe absence of his superiofs, Deputy Warden William Grant
and Regional Administrator Charles Anderson. This Court is
satisfied that defendant Sholes had the authority to place
Simon in segregation té%porarily for four workdays pending his
administratiye segregation hearing. Plaintiff was given a
hearing on February 21, 1979 within four workdays after he

was placed in administrative segregation. However, Sholes and
Jamrog "adjourned" the hearingbuntil they.could gather more
information and plaintiff remained in segregation until his
hearing was "reconvened" on March 6, 1979.

Defendants do not direct the Court to any provi-
sion in the prison regulations or caselaw that permits prison
officials to temporarily holé an inmate in administrative
segregation more than four workdays pending a hearing to

impose administrative segregation. Wright v. Enomoto, supra

required that an inmate be given a hearing within 72 hours
of placement in administrative segregation unless he regquests,

in writing, additional time to prepare his defense. Michigan's

four day limitation does not so. far exceed Wright to be unreason-

P

able. However, Simon was held in administrative segregation
B

13 days past the four workday limit before he was afforded a

hearing that determined whether he should be reclassified and placediin a

strative segregation. He did not reguest to remain in

segregation or ask for more time to gather information. It
B

was defendants who decided they needed more time. The Court

concludes that retaining Simon in administrative segregation
beyond the four workday limit without a hearing that determined
his security classification was not authorized by prison
procedures and violated plaintiff's constitutional rights to
an adeguate hearing prior to being placed in administrative
segregation.

Having held that Simon's constitutional rights
were violated, it remains for the Court to assess damagés.
Pilaintiff requests compensatory and punitive damages. Punitive
damages are not appropriate here. Defendants did not act with

-11-
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actual knowledge that they were violating plaintiff's constitu-

tional rights nor did their conduct amount to reckless disre-

gard of whether they were violating his rights. See Adikes V.

Cress & Co., 398 U.S. 144, 233 (1970) (Brennan concurring in

part, dissenting in part); Cochetti v. Desmond, 572 F.24 102,
105-07 (3d Cir. 1978}).

Moving to the gquestion of compensatory damages,
the Court concludes that the decision of the Security Classi-
fication Committee on March 6, 1979 to place Simon in admini-

strative segregation was justified, and would have been the

‘'same even if plaintiff had been given adequate notice. Simon

clearly was a serious threat to the physical safety of Stanton
within the meaning of Administrative Rule 791.4405(1).. The

Supreme Court in Carey v. Piphus, 435 U.S. 247 (1978) held

that injury caused by a justified deprivation of rights is

not compensable under §1983. Damages are not presumed to flow
from every deprivation of procedural due process. Id. at
263—64.- Awarding Simon damages for time séent in segregation
because the hearing suffered from a procedural defect when the
decision of the Committee was otherwise justified would yieid
a windfall recovery, a result that this Court would brefer to
avoid. Of course, ndminal damages are available for a denial
of due process if compensatory damages are not warranted.

Carey v. Piphus, supra at 254-67; U.S. ex rel. Tyrrell v.

Speaker, 535 F.2d 823, 828-31 (ed Cir. 1976); Magnett v.

Pelletier, 488 F.2d 33, 35 (lst Cir. 1973). Therefore, plain—

B

T

tiff will be awarded $1.00 nominal damages to signify that his

right to adequate notice was technically invaded. Defendants
will be held jointly and severally liable for this invasion.
Plaintiff suffered another violation of his
constitutional rights besidesbinadequate notice of his admini-
strative segregation hearing. Plaintiff spent 13 days, from

February 22, 1979 to March 6, 1979 in administrative

" segregation in 5-West in violation of his right to due process.

-12-
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valuation of time spent in administrative segregation is a
difficult task; plaintiff requests $25.00 for each day spent

in 5-East and $50.00 for‘each day spent in 5-West. The Court

concludes that the conditions of confinement in 5-West and 5-East

are substantially similar and that $25.00 per day is a reasonable

amount. Therefore, plaintiff will be awarded $325.00 for his
13 days of confinement in administrative segregation. See

Mack v. Johnson, 430 F. Supp. 1139, 1150-51 (E.D. Pa. 1977)

($25.00/day for 30 days in segregation); United States ex rel.

Neal v. Wolfe, 346 F. Supp. 569 (E.D. Pa. 1972) ($25.00/day

for 16 days in solitary confinement); Sostre v. Rockefeller,

312 F. Supp. 863 (S.D. N.Y. 1970), rev'd in part, 442 F.2d
P

178 (24 Cir. 1971), cert. den. 404 U.S. 1049 (1972) ($25.00/day
for 372 days in punitive segregation). Since it is undisputed
that defendant Jamrog did not possess nor attempt to exercise
the authority to keep Simon in temporary segregation past the
four workday period, these damages will be assessed against

defendant Sholes only.

For the reasons stated above, judgment will be

entered for plainfiff. An appropriate order will be submitted.
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