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11 vs. 
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) 
) 
) 
) 
) 
) 
) 
) 

PLAINTIFF'S SUR REPLY IN 
OPPOSITION TO DEFENDANT'S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 

) NOTED FOR: August 31, 2001 
13 Defendant ) 

~~=--------------------) 
14 CONNIE L. MARTIN ) 

15 

16 

PlamtIff m Intervention 
) 
) 
) 

17 
PlaintIff In InterventIOn Conrue Martin offers tins Sur Reply to Defendant's Reply 

18 Memorandum In Support of its MotIon for Partial Summary Judgment. This 

19 memorandum IS compelled by addItIOnal submiSSions of the record m defendant's Reply 

20 as well as false representatIOns and factual inaccuracies contaIned thereIn Contrary to 

21 defendant's asSertiOns, plamtlffhas not "changed her story", nor does her declaration 

22 "materially conflict" with her depOSItIon testImony. PlaIntiff's declaration and 
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deposition testnnony, as well as the testimony of numerous witnesses, create genwne 

Issues of material fact that preclude sunnnary Judgment. 

Defendant clanns that Ms. Martm has "changed her story" and that her 

declaration, filed in support of her OpposItion to Partial Sunnnary Judgment, confliCts 

With her depOSItIon testImony. ThIs IS simply not true Ms. Martin was never questIoned 

at deposItion regarding her call to the Blue Mountain Clime on January 5, 1999, and thus 

was not given the opportunIty to explanI the reasons for thIs call. Defendant admits that 

at the tIme of Ms. MartIn's depOSition, It was unaware of thIs call. See Supplemental 

DeclaratIon of JOM H. Chun Because defendant was unaware of the call, It did not 

specIfically question Ms. Martm about the call. Defendant's argument that Ms. Martm 

should have supplemented her depOSItIon testimony WIth this information is specious 

smce, at deposItIOn there were no questions regardmg thIs call to supplement. WhIle 

blanIing Ms. Martm for not "supplementing" her deposItion testimony, Defendant does 

not attempt to explam Its own lack of followmg up on this eVidence through discovery 

requests regardmg Ms Martm's reasons for the call. Defendant, now pretends surpnse 

at Ms. Martin's explanation, and m an attempt to deflect the focus from Its own 

dIscnminatlOn practices and misconduct, attacks Ms. Martin's credibility. I 

I Defendant also attacks the credtbllity of counsel for the plamtlffs by assertmg plamtlffs' opposItion 
memorandum conloms unsupported factual assertions and that "each assertion m plamtlffs' bnef must be 
checked agamst the record" (Defendant's reply memorandum, p 2, fu 1) NotWlthatandmg tlus elhptlc 
attack on plamtiffs' counsel, Defendant Identifies no such unsupported factual assertions 
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Defendant ASC attempts to mISlead thIS court by Incomplete and Inaccurate 
representatIOns of Ms. Martzn 's depositIOn testimony 

Defendant clauns that at deposlnon Ms. MartIn testified that she had no contact 

with a mechcal provider pnor to bemg replaced and that her declaratIon conflicts with tins 

testimony At deposition, Ms. Martin responded "no" to the followmg question: "Now at 

tins pomt in time, had you had any contact With a physician or a mechcal proVider?" See 

Conme Martin depOSItion p. 48. In her declaranon, Ms. Martin states that on January 5, 

1999, she called a chme "to inqUIre about their services". Calling a medical clinic and 

inquiring of their recepnomst as to what services they provide hardly rises to the level of 

contactmg a phYSICian or medical proVider. Furthermore, a smgle question without 

follow up m a full day deposlnon, or elaboranon as to what is meant by "contact" or 

"medical provider", hardly amoUllts to a thorough Inquiry on the subject. 

Defendant agam claims that Ms. Martin's testImony conflicts with her declaranon 

because her deposlnon testimony "OUllts any mention of a call to Blue MOUlltam pnor to 

the date of her alleged replacement on or about January 8,1999." See Reply 

Memorandnm In Support of ASC's Motion for Partial SU11IIDary Judgment, p. 3. At 

depoSItion, defendant failed to ask Ms. Martm If that was the first time she called the 

Blue MOUlltain Clmic. As explained m Pllllntlff s OppOSItion, during this questioning it 

was obVIOUS that Ms. MartIn was refemng to the second call made to the Chmc, on 

January 11, 1999. Defendant misrepresents Ms. MartIn's testimony by stoppmg short of 

quoting the entire sequence of questIOns: 

PLAINTIFF'S SUR REPLY IN oPPosmON TO 
DEFENDANT'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT 

3 
REBA WEISS 

3316 Fuhnnan Avenue Bast 
Seattle, W A 98102 
(206) 860-0260 tel 



Case 2:00-cv-01596-JCC     Document 36     Filed 09/07/2001     Page 4 of 9

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q How dId you know the name Blue Mountam Climc? 
A. I looked It up m the phone book. 
Q When did you call Blue Mountam? 
A. I don't remember the exact date 
Q Was It within a couple of days after the phone call from Cathy Udoff? 
A. Yes. 

At the hme you made the phone call then, had you decIded that you would go 
ahead and termmate the pregnancy? 

A Yes 
Q. And were the reasons the reasons you've already told me about? 
A. Yes 
Q. Any - anything new or mfferent that factored into the equahon at the time you 
made your declSlon? 
A. No. 
Q. When you called Blue Mountain then, did they give you a date to come in? 
A. Yes. 
Q. Do you remember how far off that was? 
A. It was just at the end of that week. 
Q. I'm looking at a calendar for 1999. January 6th was a Wednesday. January 
8th was a Friday. Does tbat help you at all to recall wben you got the phone calls 
from Cathy Udoff? 
A. No 
Q. Okay. If you waited a couple of days, do you believe tbat you called to 
Missoula maybe early tbe uext week, Monday tbe 11 th, or Tuesday, tbe 12tb

, and 
then had the termination tbe end of that week? 
A. I don't recall the dates. 

DeposItIon ofConme Martin, pp. 72-73 (emphasIS supp!Jed) 

Tills series of questions clearly shows that Ms. Martln was referring to the second call to 

the chnic, made on January 11,1999, when she testified that she had decIded to termmate 

the pregnancy at the tune of the call Furthermore, the telephone records produced by 

the Blue Mountain ClIme reflect a phone call from Ms. Martm to the clImc on January 

11, 1999. See DeclaratIon ofJoh!! Chun, ExillbIt J 
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Defendant agaIn misrepresents Ms. MartIn's deposItion testimony regardIng 

whether she was concerned about beIng allowed to work while pregnant. The specific 
• 

questions posed to Ms Martin at deposition were. 

Q. 

A. 
Q. 

A. 
Q. 

A 
Q. 

A. 

Q 
A. 

When you said to Cathy [Udoff] then, "I'm pregnant", what did she say In 
response? 
She said she would have to talk to Renee Vargas and get back with me. 
Right after you said, "I'm pregnant", did you say somethmg about the pohcles or 
did you ask a question about the policies? 
I asked her If she knew what company POlICIes were regardIng pregnancIes. 
So somethmg along the lInes of, "Do you know what the company policies are 
With regard to pregnancies?" 
Somethmg along those lines, yes. 
Now, when you asked that questIOn, what Issues were you concerned about? 
Were you concerned about whether or not you would be allowed to work? 
I was concerned about whether I would be able to see the doctor In Dutch Harbor. 
I wasn't so concerned about whether I would be allowed to work. 
Were you hopIng to be able to VISit the doctor when the boat came in -
Yes. 

DepOSition of Conrue Martin p. 42. 

ThIs testimony does not conflict With Ms. Martin's declaration. Her deposition testimony 

reflects the fact that, at the tIme she spoke to Cathy Udoff, Ms. Martin was concerned 

about whether she would be able to see a doctor in Dutch Harbor Even though Ms 

Martin knew that she had never seen a pregnant woman workIng aboard an ASC vessel, 

whIch caused her concern about whether ASC would allow her to work whIle pregnant, 

she still hoped that there would be a "pregnancy policy" that would allow her to work 

and see a physiCian in Dutch Harbor dunng an offload. Moreover, her declaration IS 
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entirely consistent With the depositIOn testimony of Audrey Triantafilhdis regardmg Ms, 

2 Martm's desrre and ablhty to work w1ule pregnant 

3 In a further attempt to deflect the focus from Its own discnmmatory practices and 

4 
misconduct, Defendant makes other SpeCIOUS comments mtended to reflect badly on Ms 

5 
Martm, such as the speculahon by ASC counsel that "it would appear unlikely that a 

6 
woman hvmg m Salinon, Idaho, would mqwre about prenatal care at a chnic in Missoula, 

7 
Montana." See Reply Memorandlln1, p. 3, n.4. It IS not unlikely at all that a woman 

8 

9 
hVIng In a small, nrral commuruty would want to receive prenatal care In a larger 

10 
metropolitan City where the medical care IS more advanced. In fact, consistent With her 

11 declaration, Ms Martin testIfied at depOSItion that she Intended to viSit a physician for 

12 prenatal care In either Missoula, Montana or BOise, Idaho See Conroe Martm 

13 depOSItion, p. 48. 

14 Argument 

15 Defendant asks that thiS Court not consider Ms MartIn's declaration. To do so 

16 would fly in the face of rulmgs by the Uruted States Supreme Court as well as the Nmth 

17 
CIfCWt. The Supreme Court has held that 

18 
CredibIlity determinatIons, the welghmg of the eVidence, and the drawing of 

19 legitimate inferences from the facts are jury functions, not those of a judge, 
whether he IS rulmg on a motIon for swrunary judgInent or for a directed verdict. 

20 The evidence of the non-movant is to be believed, and aU justifiable 
inferences are to be drawn in his favor. 

21 

22 

23 

24 

25 
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Anderson v Liberty Lobby, Inc, 477 U S 242,255, 106 S. Ct. 2505, L.Ed. 2d 202 1986) 

(emphasIs supplIed) Even the case defendant relIes upon, Kennedy v Allied Mutual 

Insurance Co, 952 F 2d 262 (9th Clr. 1991), urges extreme cautton Itt this regard and 

requires that the Court make a speCIfic factual determInatIOn that the contradIctIon 

between the non-movant's testimony and affidaVIt IS actually a sham' 

The gravamen of the Penna Research-Radobenko hne of cases IS the revieWIng 
court's determinatIon that the Issue raised by the contradIctory affidaVIt 
constItuted a sham Certainly, every dIscrepancy contaIned in an affidaVIt does 
not justIfy a dIstrIct court's refusal to give credence to such evidence. .. In lIght 
of the Jury's role in resolving questions of credibilIty, a distrIct court should not 
reject the content of an affidavit even If It IS at odds WIth statements made In an 
earlier depOSItIon. 

We conclude that the Foster-Radobenko rule does not automatIcally dispose of 
every case m whIch a contradIctory affidavit IS Introduced to explain portions of 
earher depOSItIon testimony. Rather, the Radobenko court was concerned WIth 
"sham" testimony that flatly contradicts earher testImony in an attempt to "create" 
an issue of fact and aVOId summary Judgment. Therefore, before applying the 
Radobenko sanction, the dIstrict court must make a factual determinatIon that the 
contradictIon was actually a "sham". 

Id. at 266-67, quoting Kennel-Murray Corp, v Bone, 622 F.2d 887 (5th CIr. 1980), 

refemng to Perma Research and Development Co, v. Sznger Co, 410 F.2d 572 (2d CIf. 

1969) and Radobenko v Automatic EqUipment Corp, 520 F.2d 540 (9th Clr. 1975). 

ThIs Issue was addressed in a more recent Nmth Circuit case, Leslie v Grupo 

ICA, 198 F.3d 1152 (9th Cir. 1999) There the appellate court found that where a sworn 

declaratIon seeks to explaIn pnor statements or testImony, the "sham affidavit" doctrIne 

does not apply. 
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even under the "sham affidavit" doctnne, "the non-moving party is not precluded 
from elaboratmg upon, explaming or clanfymg prior testimony" and that "mmor 
inconsistencies that result from an honest discrepancy, a mistake, or newly 
discovered eVidence afford no basiS for excluding an opposition affidavit" 

Id. at 1158, quotmgMesslck v HOrIZon Indus, Inc., 62 F.3d 1227, 1231 (9th Crr. 1995). 

The Leslie Court also quoted approvmgly from T. w: Elec. Serv, Inc v Pacific Elec 

Contractors Ass 'n, 809 F.2d 626,630-3 I (9th Cir 1987): 

at summary Judgment, the judge must view the eVidence m the lIght most 
favorable to the nonmoving party: If dIrect evidence produced by the moving 
party conflicts with drrect evidence produced by the nonmoving party, the judge 
must assume the truth of the evidence set forth by the nonmoving party WIth 
respect to that fact. 

In yet another Ninth CrrcUit opInion, the Court reversed summary Judgment and held that 

"[The non-movant's] declaratIon IS to be accepted as true... [The non-movant's 1 eVidence 

should not be weighed against the evidence of the [movant] " EISenberg v Insurance Co 

o/N. Am, 815 F.2d 1285, 1289 (9th Cir. 1987). 

Cone/uslon 

Defendant's claim that Ms. Martin has "changed her story" is false and an attempt 

to deflect attention from Its own discrimmatory practices and mIsconduct in this case. 

The assertIOn of this claim wiuch turns on the credIbility of Ms. Martin and other 

Wlmesses mvolved confrrms the presence ofmatenal facts prec1udmg swnmary 

20 judgment. Accordmgly, Defendant's Motion for Partial Summary Judgment should be 

21 demed. 

22 

23 

24 

25 
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Nevm, Herzfeld, Ben]lIlllIn & McKay, LLP 
Scott McKay 
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7 Attorneys for Plamtiff m ention Connie Martin 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

PLAINTIFF'S SUR REPLY IN OPPOSITION TO 
DEFENDANT'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT 

9 
• REBA WEISS 

3316 Fuhnnan Avenue East 
Seattle, W A 98102 
(206) 860-0260 tel 


