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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

)
GEORGIA ADVOCACY )
OFFICE, et al., )
)

Plaintiffs, ) CIVIL ACTION
)

V. ) NO. 1:19-CV-1634-WMR-RDC

)
PATRICK LABAT, et al., )
)
Defendant. )
)

SETTLEMENT AGREEMENT REGARDING
WOMEN WHO EXPERIENCE PSYCHIATRIC DISABILITIES
IN THE FULTON COUNTY JAIL SYSTEM

Plaintiffs, on behalf of themselves and all others similarly situated; Plaintiff
Georgia Advocacy Office on behalf of itself and its constituents; and Defendant
Patrick “Pat” Labat (the Plaintiffs and Defendant, collectively, are referenced as
“the Parties”), enter this Settlement Agreement as a resolution of all claims for
prospective relief asserted by Plaintiffs in this action.

1. This is an action under 42 U.S.C. § 1983, the Americans with
Disabilities Act and the Rehabilitation Act seeking prospective relief to remedy an

alleged policy and practice of holding people with psychiatric disabilities in
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solitary confinement and under allegedly unconstitutional conditions at the South
Fulton Municipal Regional Jail (“South Fulton Jail”).

2. Plaintiffs in this action are the Georgia Advocacy Office (“GAO”)—a
federally funded protection and advocacy system for people experiencing
disabilities, and class plaintiffs defined as all Covered Persons.

3. The sole Defendant against whom this Agreement shall be
enforceable is Patrick “Pat” Labat, in his official capacity as the Sheriff of Fulton
County and his successors and agents, hereinafter referred to as the “Fulton County
Sheriff” or “Sheriff.” The Sheriff may choose to use contractors or third parties to
fulfill the terms of the Agreement, but he and his successors are solely responsible
for the provisions of this Agreement.

4. The parties agree that this Court has jurisdiction to enter prospective
relief against Defendant under 28 U.S.C. § 1331. Venue is proper in this District
under 28 U.S.C. § 1391(b).

5. This Agreement has been entered into by the Parties solely to avoid
further burdens of litigation. Plaintiffs agree and acknowledge that this Agreement
is the result of a compromise and is not and shall never at any time or for any

purpose be construed as an admission by Defendants of any liability or



Case 1:19-cv-01634-WMR Document 328-1 Filed 11/01/21 Page 3 of 32

wrongdoing. The Parties agree that this Agreement is not evidence, and shall not
raise an inference that Defendants engaged in any unlawful or wrongful conduct.

6. In settlement of this Agreement, the parties agree that this case shall
be administratively closed for a period of twelve (12) months from the execution of
this Agreement. During that 12-month period, the Defendant shall implement the
agreed-upon measures below. If after twelve (12) months the below measures are
implemented without a material breach, this case shall be closed.

7. Defendant shall fully implement the terms of this Agreement within
twenty-one (21) days of the parties signing the Agreement. If the terms of the
Agreement are not implemented within twenty-one (21) days, Plaintiffs can notify
Defendant of a material breach.

8. In the event of a material breach of the terms of this Agreement, the
term for the case to remain on administrative closure shall be extended for an
additional six (6) months beyond the initial 12-month enforcement period. If after
the extension period there is no additional material breach, the case will be closed.

0. In the event of a second material breach of the terms of this
Agreement, the terms of this Agreement will be converted to a consent order and

will be enforceable as if newly agreed upon by the parties.
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10. A material breach is to be determined by applying the same standard
used for a determination of contempt. The determination shall be made by the
Magistrate Judge assigned to the case. The method for the determination (whether
through documentary sworn or live testimony) will be at the discretion of the
Magistrate Judge. The Magistrate Judge will only be required to determine if there
1s a material breach of the Agreement. That determination of the Magistrate Judge
will be subject to de novo review by the District Court on the factual record
presented to the Magistrate Judge. The decision of the District Court will be
binding on the parties.

11. Inthe event that the below Agreement is converted to a consent order
after two material breaches of the agreement, the Parties agree that this Agreement
is a settlement of the underlying lawsuit. The parties also agree that this
Agreement satisfies the requirements of 18 U.S.C. § 3626(a)(1)(A) (the “Prison
Litigation Reform Act”) in that the relief is narrowly drawn, extends no further
than necessary to correct the alleged violations of those federal rights as asserted
by Plaintiffs, and is the least intrusive means necessary to correct the violations of
federal rights. The Parties agree that the relief set forth in this Agreement will not

have an adverse impact on public safety or the operation of the criminal justice
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system, nor will it require or permit government officials to exceed their authority
under state or local law, or otherwise violate state or local law.

12. Defendant may seek to terminate the consent order after twelve (12)
months if they demonstrate substantial compliance. Unless the consent decree is
terminated consistent with the previous sentence, the prospective relief set forth in
this Agreement shall be terminated pursuant to the termination provisions of 18
U.S.C. § 3626(b) and Rule 60(b) of the Federal Rules of Civil Procedure. The
enforcement and termination provisions of the Prison Litigation Reform Act apply.

13.  The terms of this Agreement apply to all people housed in the South
Fulton Jail who experience serious mental illness and cannot function within the
general population of the South Fulton Jail because of the nature or severity of
their psychiatric disability.

14.  In recent months, Defendant has implemented certain remedial
measures, including implementation of programming for women with psychiatric
disabilities. This Agreement builds on those remedial measures to establish a
mutually agreeable framework for the Parties to resolve this case without the need
for further litigation. Resolving this matter with this Agreement is in the best
interest of Defendant, Plaintiffs and their constituents, and the members of the

certified class.
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TERMS AND CONDITIONS
L. DEFINITIONS

15.  “Covered Person” shall mean all people housed in the South Fulton
Jail who experience serious mental illness and cannot function within the general
population of the South Fulton Jail because of the nature or severity of their
psychiatric disability.

16.  “Experiences a psychiatric disability” shall mean that a person has
any diagnosed mental disorder currently associated with significant impairment in
psychological, cognitive, or behavioral functioning that substantially interferes
with the person’s ability to meet the ordinary demands of living. For purposes of
this Agreement, a person shall be deemed to experience a psychiatric disability if
they: (a) have been identified by Defendant or his agents as having been diagnosed
with a psychiatric disorder, including, but not limited to, schizophrenia, bipolar
disorder, an unspecified psychotic disorder, major depressive disorder,
schizoaffective disorder, or borderline personality disorder; or (b) have been
identified by Defendant or his agents as having been prescribed psychotropic
medication within the preceding twelve (12) months; or (c) have been identified by
Defendant or his agents as having been placed on the caseload for mental health

care within the preceding twelve (12) months; or (d) have entered the custody of
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the Defendant and evidenced symptoms that would cause the person to be referred
to mental health services for evaluation or treatment; and (e¢) have been assigned
housing separate from the general population under Policy 2100-01 at 13 because
their psychiatric disability requires a residential level of care.

17.  “Notice” as referenced in this Agreement shall be defined as Counsel
for one party emailing Counsel for the other party. If “notice” is provided before 5
p.m., the notice is deemed to be served on the day of the notice. If “notice” is
given after 5 p.m., notice is deemed to be served on the next business day.

18.  “Gymnasium” shall mean the area that the Fulton County Sheriff has
designated as the indoor exercise area for Covered Persons detained at the South
Fulton Jail.

19. “Therapeutic activities” shall mean structured and unstructured
activities occurring outside of cell that are deemed appropriate by a licensed
mental health care provider for treating the respective psychiatric disabilities
experienced by Covered Persons.

20.  “South Fulton Jail” or “Jail” means the detention facility located at

6500 Watson Street in Union City, Georgia.
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21.  “Yard” shall mean the area that the Fulton County Sheriff has
designated as the outdoor recreation area for covered persons detained at the South
Fulton Jail.

IL. CONDITIONS OF CONFINEMENT

A. Out-of-Cell Time

22.  Defendant shall offer' at least four (4) hours of daily out-of-cell time
to each Covered Person, five (5) days per week. At least one hour per day of that
out-of-cell time shall include access to a Yard, or in the case of inclement weather,
to the Gymnasium. Defendant shall additionally offer at least one (1) hour of daily
out-of-cell time to each Covered Person on the two days a week that the Covered
Person does not receive four hours of daily out-of-cell time. On the days where
Covered Persons do not receive at least four (4) hours of out-of-cell-time, mental
health professionals will conduct rounds, communicate with each Covered Person,
and provide therapeutic activities or referral to a higher-level provider if the

Covered Person demonstrates evidence of distress or decline.

! An offer of out-of-cell time to a Covered Person shall be in compliance with this Agreement when a
correctional officer unlocks a Covered Person’s cell and verbally notifies the Covered Person of the
option to participate in out-of-cell time and, as appropriate, go to a Yard or a Gymnasium. The officer
shall allow a reasonable time for the individual to respond to the offer of out-of-cell time. Compliance
with this Settlement Agreement does not require Sheriff’s Office personnel to force a Covered Person to
leave their cell.
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23.  Defendant shall maintain a record of the exact times that the Covered
Person is offered out-of-cell time and the exact times at which the Covered Person
returns to their cell if the out-of-cell time offer is accepted. Such information shall
be recorded through Note Active or a similar tracking system. Reports shall be
generated and provided, in electronic format, to Plaintiffs’ counsel biweekly. The
reports shall include, for each individual by name and cell number, the date the
person was offered out-of-cell time, the exact time the person was offered out-of-
cell time, the exact time the individual left their cell for the Yard or Gymnasium,
the exact time they returned to their cell from the Yard or Gymnasium, the exact
time they began therapeutic activities, and the exact time they returned to their cell
after completing therapeutic activities.

24.  Defendant may depart from the out-of-cell time requirements as
outlined in this Agreement where doing so is necessary to prevent an immediate
and substantial risk of serious harm to a person. If out-of-cell time, is denied for
any Covered Person under this Paragraph, the specific reasons for the denial shall
be fully documented, to include the name of the Covered Person, date and time of
out-of-cell time denial, and a detailed, specific reason for the denial.

25. A Covered Person denied out-of-cell time shall be reviewed by a

correctional supervisor once every 24 hours to determine whether the denial of out-
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of-cell time remains necessary to prevent an immediate and substantial risk of
serious harm to a person. In any such case, the mental health treatment team shall
be notified, and a member of the mental health staff shall visit and assess the
Covered Person at least once every 24-hour period. A licensed mental health
professional must approve in writing a denial of out-of-cell time for a Covered
Person if that denial continues for more than 48 (forty-eight) consecutive hours.
The use of disciplinary lockdown does not excuse the Defendant from compliance
with this provision. Denial of consecutive hours is defined as any time a Covered
Person is denied an opportunity for agreed upon out-of-cell time.

26. In the event a Covered Person in a housing pod tests positive for
COVID-19, that individual will be placed in medical isolation, with medical and
mental health wellness checks occurring twice daily, and more frequently as is
medically and clinically indicated. All persons in contact with the impacted
individual will be tested. Any person in the housing pod who tests negative will
continue to receive out-of-cell time and therapeutic activities within the pod for 10
days. After 10 days, if there are no additional positive individuals, the pod will
resume activities as indicated by this Agreement. The parties recognize that the
impact and understanding of COVID-19 continues to evolve and agree to confer in

good faith should circumstances change necessitating alteration of this provision.

10
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27.  Inthe event that a Covered Person refuses out—of-cell time for
seventy-two (72) hours or more, that Covered Person will be referred to a mental
health professional who shall conduct a meaningful assessment of the Covered
Person’s well-being, assess for decompensation, and take appropriate steps to refer
that person to a higher level provider as indicated. If, after the initial 72--hours
assessment, the Covered Person continues to refuse out-of-cell time, the Covered
Person will be reassessed at least once every 24 hours by a mental health
professional. The assessment shall be conducted in accordance with the ordinary
standards of care to assess for decompensation. Defendant shall maintain a record
of (1) mental health referrals related to a Covered Person’s refusal of out-of-cell
time for greater than seventy-two (72) hours; and (2) the existence of a mental
health assessment(s) of those Covered Persons who refuse out-of-cell time for a
period greater than seventy-two (72) hours.

28.  The Fulton County Sheriff shall assign sufficient administrators,
correctional officers and supervisors, and other staff members to the South Fulton
Jail to carry out the terms of this Agreement.

B. Out-of-Cell Therapeutic Activities

29. Defendant shall offer out-of-cell, therapeutic activities to Covered

Persons on at least five (5) days each week for at least 2 hours per day.

11
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30. The program of such activities shall be created by or with the
substantial participation of a licensed mental health professional, and shall reflect
the contemporary standard of care for treating people experiencing psychiatric
disabilities.

31.  Inthe event that a Covered Person is placed in disciplinary lockdown,
they will not be prevented from participating in therapeutic activities, provided that
they are not an immediate threat to the health or safety of themselves or others. If
denied participation in therapeutic activities because the individual poses an
immediate threat to themselves or others, the terms of Paragraphs 24-25 apply.

32.  The out-of-cell therapeutic activities referenced in Paragraph 30 shall
be facilitated by one or more licensed mental health professionals.

33. Therapeutic activities may include, but are not limited to: medication
management, art therapy, music therapy, group counseling, meditation, and
maintenance of personal hygiene. Within thirty (30) days of the effective date of
this Agreement, Defendant shall provide a finalized curriculum of therapeutic
activities to Plaintiffs’ counsel to replace the previous Mental Health Stabilization
Unit Plan filed with the Court. Defendant shall provide a curriculum to include

both individual and group programming to Plaintiffs’ counsel within 30 days of the

12
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effective date of this Agreement, and shall notify Plaintiffs’ counsel within 5
business days in the event the curriculum changes.

C. Reading Material

34. Defendant shall provide Covered Persons with access to reading
material, including soft bound books and newspapers. A mobile book cart will be
available. Covered Persons will have access to the book cart at least once per
week. Defendant shall make reasonable efforts to solicit Covered Persons’
preferences for the material added to the book carts. However, Defendant shall
retain the right to decide which books and reading materials will be made available
to Covered Persons. Defendant shall retain the right to provide reading material in
an electronic format. In the event Defendant provides reading materials exclusively
in an electronic format, Covered Persons shall be provided with electronic tablets
to access reading material. Indigent persons who cannot pay for the use of an
electronic device will be provided an electronic device at no charge.

D. Access to Drinking Water

35. Covered Persons shall be given access to a reasonable amount of
clean drinking water. Drinking water shall be provided with each meal. If a
thermos or cooler is utilized to provide drinking water, the container shall be

refilled as necessary throughout the day. Upon request, and within a reasonable

13
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amount of time, drinking water shall be provided to individuals who cannot access
the drinking water because they are locked in their cells.

E. Toiletries, Personal Hygiene Items, and Laundry

36. Indigent Covered Persons shall be provided toiletries and personal
hygiene items, including toothpaste, toothbrush, sanitary napkins, tampons, and
shampoo, and all Covered Persons shall receive those toiletry items that are
distributed to all persons detained in the Jail, including toilet paper and soap.
These items shall be provided in reasonable quantities and at reasonable intervals
to permit Covered Persons to maintain basic hygiene.

37. Covered Persons shall be provided a freshly laundered uniform,
including clean underwear, in sufficient quantities to allow for their uniform and
underwear to be changed daily. The Defendant is not required to force the
Covered Persons to use the clean clothing or underwear provided.

38.  Covered Persons shall be provided a clean towel and clean bedding at
least once per week. Covered Persons shall be issued at least one blanket. Covered
Persons shall additionally be provided a clean replacement towel, bedding and/or
blanket within a reasonable period of time if the Covered Person’s issued towel,
bedding and/or blanket has become soiled with toilet water, feces, bodily fluids,

and/or other substances that render the towel, bedding and/or blanket unsanitary.

14
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In addition, Covered Persons shall be issued either a second blanket or a sweatshirt
or sweater during times when the outside temperature falls below 60 degrees.

F. Sanitation and Inspections

39. Defendant shall maintain the highest possible standards of cleanliness
and sanitation in the areas in which Covered Persons are housed. Officers shall
conduct daily “cell checks” of all Covered Persons’ cells and shall facilitate the
cleaning of the cell either by encouraging the Covered Person to do so and
providing appropriate tools and detergents to clean. The common areas of the
Covered Persons’ housing areas shall be cleaned every day. In instances in which
a Covered Person is unable to clean their cell, the cell shall be cleaned by the
designated trustees or another person, as determined by Defendant’s staff.

G. Showers

40.  All Covered Persons shall be offered the opportunity to shower at
least once per day. Defendant is not required to force a Covered Person to
shower. Except where necessary to prevent a substantial risk of serious harm to a
person, Covered Persons shall be provided reasonable privacy while showering, to
include the use of semi opaque barriers to shield the person’s body from the view
of others, to the extent reasonably possible while still preserving the ability of

Defendant to maintain the operations of the Jail.

15
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H. Equal Opportunities for Covered Persons

41. Defendant shall provide Covered Persons with access to all
recreational opportunities, visitation, educational or enrichment, or other
opportunities that are provided to those who do not experience psychiatric
disabilities as long as the individual otherwise qualifies to participate in the
program.

I. Training for Correctional Staff

42. Covered Persons shall be supervised by correctional staff that are
specially trained to work with people who experience psychiatric disabilities.

43.  Correctional staff who supervise Covered Persons shall receive
specialized training specifically targeted to working with people who experience
psychiatric disabilities. The training shall include techniques for deescalating
conflict with individuals experiencing psychiatric disabilities and alternatives to
use of physical force to gain compliance.

44.  Trained staff will wear a visible patch, uniform, or other consistently
displayed evidence that clearly identifies the staff member as having received the

training identified in Paragraphs 42 and 43 of this agreement.

16
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45.  Once the initial training requirement is completed, correctional staff
who supervise Covered Persons shall continue to receive additional training
offered for persons working with people with psychiatric disabilities.

46.  The training records for each correctional staff member supervising
Covered Persons shall be maintained in the staff member’s personnel file.

47.  Specially trained staff will provide direct supervision to Covered
Persons. To the extent practicable, the Fulton County Sheriff will ensure that the
officers and other staff members assigned to areas in which Covered Persons are
housed remain consistent, so that the same staff members generally work in the
mental health pods when they are on duty. Defendant reserves the right make
staffing changes based on the needs of the Fulton County Sheriff’s Office.

J. Food

48. Recognizing that Defendant has made changes, Defendants shall not
serve food that is soured, expired, or moldy. Defendant shall exercise quality
control efforts and implement a system of checks to ensure that he does not feed
Covered Persons sandwich meat or any other food that is soured, expired, or

moldy.

17



Case 1:19-cv-01634-WMR Document 328-1 Filed 11/01/21 Page 18 of 32

II1. MONITORING AND REPORTING REQUIREMENTS

A. Monitoring Meetings

49.  The parties will have regular, in-person meetings to discuss
Defendant’s compliance with this Agreement. Meeting participants will include at
a minimum the following: the Chief Jailer or his representative, a senior member
of the correctional staff assigned to the South Fulton Jail, a senior member of the
mental health provider staff, and one or more representatives of the County
Attorney’s Office. The meetings will take place approximately once every six
months during the Agreement’s term, the first one to take place within sixty (60)
days of implementation of this Agreement. The parties will work in good faith to
schedule the meetings at a mutually convenient time and location. Plaintiffs’
counsel will circulate a proposed agenda for each meeting seven (7) calendar days
before each meeting.

B. Access to Records and Data

50.  On a biweekly schedule, Defendant will provide, to Plaintiff’s and

Defendant’s counsel, documents (or reports) reflecting the following in a text-

18
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searchable format where possible based upon the system utilized by the
Defendant®:
1) Out-of-cell time for Covered Person by name and cell location;

2) Refusals of out-of-cell time by name and cell location, including reasons for
the refusal if known;

3) Yard or Gymnasium time by name and cell location;

4) Refusals of Yard or Gymnasium time by name and cell location, including
reasons for the refusal if known;

5) Opportunities for structured time through group or individual therapies by
name and cell location;

6) If a member of the Covered Person has been denied out-of-cell time for any
reason including disciplinary lockdown and the reason for the denial;

7) If the denial of out—of-cell time for a Covered Person exceeds 24 hours, that
an officer ranking Lieutenant or higher has signed off, at least once per
every 24-hour period, and that denial of the individual’s out-of-cell time
remains necessary to prevent both an immediate and substantial risk of
serious harm to a person;

8) If the denial of out-of-cell time for a Covered Person exceeds 24 hours, that
a member of the mental health staff has visited the individual at least once
per every 24-hour period;

9) Defendant’s list of people they have identified as covered by this agreement;

10) List of people on suicide watch;

2 The parties note and agree that nothing about this Agreement prevents Plaintiffs from seeking
additional information as provided through Georgia’s Open Records Act or GAQO’s access
authority.

19



Case 1:19-cv-01634-WMR Document 328-1 Filed 11/01/21 Page 20 of 32

11) List of Covered Persons who die or experience serious injury;
12) List of Covered Person who are hospitalized; and
13) South Fulton Jail Census Report.

51.  Within fifteen (15) days after the execution of this Agreement, the
Parties will present to the Court a joint motion for a protective order to govern the
release of confidential and/or HIPAA-protected information to Plaintiffs’ counsel.
Assuming that the Court enters a protective order, the Defendant will provide
Plaintiffs’ counsel with documents and data as set forth in this Agreement. The
protective order will permit Plaintiffs to share confidential records with the expert
witnesses of their choosing, subject to the protective order’s terms. Should the
Court decline to enter a protective order, Plaintiffs will be required to provide the
Defendant with HIPAA-compliant releases before the release of any Covered
Person’s protected health information.

52.  For purposes of identifying Covered Persons, Defendant will provide
the following documents on a monthly basis to Plaintiffs’ counsel upon execution
of this agreement: (a) a list of all persons on the mental health caseload; (b) a list of
all persons waiting for a competency hearing (if known to Defendant); (c) a list of
all persons deemed incompetent to stand trial (if known to Defendant); (d)

documentation of out-of-cell time denials under Paragraphs 24-25 of this

20
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Agreement; (e) documentation showing the curriculum of therapeutic activities
actually offered during the previous month, and (f) the identities of all persons who
participated in such programming.

53. The Defendant will provide the following documents to Plaintiffs’
counsel in electronic format at least fourteen (14) days in advance of each
monitoring meeting:

a. A roster of all detained people in the South Fulton Jail, to include
name, housing assignment, and offense charged

b. A list of all persons on the mental health caseload

c. A list of all persons waiting for a competency evaluation, if known by
Defendant

d. A list of all persons deemed incompetent to stand trial, if known by
Defendant

e. Documentation of out-of-cell time denials under Paragraphs 24-25 of
this Agreement

f. Documentation showing the identities of all Covered Persons, who are
actively participating in therapeutic activities

g. The institutional, medical, and mental health files, subject to the

Court’s protective order, for up to 20 Covered Persons (per round of

21
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document production), to be selected by the Plaintiffs’ counsel,
specifically:
1. Institutional file, to include booking file, classification file,
incident reports, disciplinary reports, and grievances; and
ii. Full medical/mental health file.
h. Amendments, modifications, or draft modifications to any policies or
procedures relating to the housing or treatment of Covered Persons.
C. On-Site Visits
54. Plaintiffs’ counsel, investigators, and paralegals may visit the South
Fulton Jail during the period of the Agreement pursuant to the provisions above.
Defendant will allow Plaintiffs’ counsel, investigators, and paralegals to visit areas
of the South Fulton Jail to which Covered Persons have access. Plaintiffs’ counsel
understand that they will be escorted by deputies and/or other security officials
during on-site visits, but they should be allowed to have confidential conversations
in the housing pods with Covered Persons. Plaintiffs’ counsel may be
accompanied on visits by Dr. Jeffrey Metzner, Emmitt Sparkman, or another
credentialed expert, if the Covered Person has granted a release to said individuals.
55. Nothing in this Agreement shall interfere with, alter, or otherwise

impact the legal authority, including access authority, of the Georgia Advocacy
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Office in its role as Georgia’s Protection and Advocacy System, as outlined in case
1:19-CV-0256-LMM.

D. Access to Copies of This Agreement and Training of Jail Staff

56. Covered Persons entering the South Fulton Jail shall be provided an
information sheet, mutually approved by the Parties, informing them of the
material terms of this Agreement. A copy of the Agreement shall be provided to
any Covered Person who requests it. In addition, copies of the Agreement shall be
provided to all people in the South Fulton Jail at the time that class notice is
accomplished and shall be available on the kiosk system. All Fulton County
Sheriff’s Office employees who are involved in the daily operation of the South
Fulton Jail will be trained on the provisions of this Agreement.
Iv. IMPLEMENTATION AND ENFORCEMENT

A. Communications with and Responsibilities of Class Counsel

57.  Plaintiffs’ counsel shall be entitled to meet with and speak
confidentially with all persons covered by this Agreement. Defendant’s staff shall
facilitate Plaintiffs’ counsel’s requests for reasonable access to such individuals
with as reasonable speed as practicable. Plaintiffs’ counsel and their investigators

and paralegals shall be permitted to have confidential contact visits in the housing
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pods with Covered Persons unless individualized security concerns dictate
otherwise.

58.  Any complaints or concerns by any Covered Person relating to this
Agreement, or to the injunctive relief claims in the Complaint in this matter, shall
be referred to Plaintiffs’ counsel who shall determine whether enforcement action
is warranted. The enforcement provisions above are exclusive and only Plaintiffs’
counsel may seek enforcement of any of the terms and conditions of this
Agreement. Except for motions by Plaintiffs’ counsel as outlined above, no
Covered Person, including any member of the class, may be heard upon any
motion for alleged non-compliance with this Agreement or bring any separate
action or proceeding to enforce this Agreement.

59. In the event Plaintiffs’ counsel believes that an individual should be
treated as a Covered Person and has not been identified by Defendant, Plaintiffs’
counsel will notify Defendant, and an assessment by a qualified mental health
professional will take place within forty-eight (48) hours of Plaintiffs’ notice. If
Plaintiffs’ counsel’s belief is confirmed, Defendant will take action to move and/or
treat the individual at issue. Defendant will provide a response to Plaintiffs’
counsel within three (3) business days of the notice

B. MEET AND CONFER OBLIGATIONS

24
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60. If Plaintiffs believe that Defendant has committed or is committing a
material breach of this Agreement, Plaintiffs’ counsel will provide Defendant,
through defense counsel, with a written notice describing the alleged breach.
Defendant will provide a written statement responding to the notice within fifteen
(15) calendar days from receipt of the notice and, within fifteen (15) calendar days
of receipt of Defendant’s written response, counsel for the Parties shall confer in a
good faith effort to resolve their dispute. The Plaintiffs will not file an
enforcement motion without first having provided the Defendant with a notice of
alleged material breach. In addition, Defendant shall have 30 days from the initial
notice to cure the alleged material breach or advise Plaintiffs of a position advising
that they deny that a material breach has occurred. If Plaintiffs determine that
Defendant has not cured the material breach within 30 days from initial notice, or
during any additional time granted by the Plaintiffs, Plaintiffs may move the Court
regarding the material breach as provided in this Agreement. In the event there are
less than 30 days remaining in the Agreement at the time of the alleged material
breach, Plaintiffs can move the Court to enforce the Agreement as long as the
Agreement has not expired at the time Plaintiffs served notice to Defendant that
regarding an alleged material breach.

C. Enforcement
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61. Plaintiffs may request enforcement of the Agreement by filing a notice with the
Court of a material breach and request for an extension of the Agreement (1%
violation) or institution of a consent order (2™ violation). The Magistrate Judge
will set a hearing on the motion at the time the motion is filed.

D. Notice and Joint Motion for Preliminary Approval

62. By joint motion to be filed no later than November 1, 2021, the Parties will
request that the Court preliminarily approve this Agreement, require that
individualized notice of the proposed settlement be sent to class members,
provide for an objection period, and schedule a fairness hearing.

63. Prior to or concurrent with the joint motion for preliminary approval, the
Parties will jointly request that the Court and Eleventh Circuit Court of Appeals
stay all other proceedings in this case pending resolution of the fairness hearing.
Following the close of the objection period, the Parties will jointly request that
the Court enter a final order approving this Agreement and entering it as an
order of the Court, retaining jurisdiction to enforce it, and continuing the stay of
the case pending the completion of the Agreement’s terms.

64. If this Agreement is not approved by the Court, the Parties shall be
restored to their respective positions in the action as of the date on which this

Agreement was executed by the Parties, the terms and provisions of this
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Agreement shall have no force and effect, and shall not be used in this action or
in any proceeding for any purpose, and the litigation of this action shall resume
as if there had been no settlement.

V. ATTORNEY FEES AND COSTS

65. Defendant agrees to reimburse Plaintiffs for statutorily permissible costs.
Plaintiffs will file a bill of costs at the same time they petition the Court for
attorneys’ fees should such a petition be required. If no such petition is
required, Plaintiffs will provide Defendant with an itemized list of costs within
72 hours of reaching an agreement regarding fees.

66. The Parties agree that 42 U.S.C. § 1988(b) governs the award of attorneys’
fees in this case, and that Plaintiffs are entitled to an award of reasonable fees
and costs—covering the work of counsel through the date of the Court’s Order
finally approving and adopting this Agreement—under these provisions. The
Parties have, postponed discussion of the amount of such fees until after the
class claims for injunctive relief have been resolved.

67. Counsel for the Parties will confer in the forty-five (45) days following the
Court’s Order preliminarily approving the Agreement in an effort to reach an
agreement regarding the amount of the fee award. If the Parties reach

resolution with respect to fees, Plaintiffs will submit an unopposed fee petition
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by no later than fifteen (15) days in advance of the fairness hearing in
accordance with Federal Rule of Civil Procedure 23(h). In the event the Parties
are unable to resolve by agreement issues relating to Plaintiffs’ claim for
attorneys’ fees, Plaintiffs may petition the Court by no later than fifteen (15)
days in advance of the fairness hearing for a resolution thereof. Defendant’s
opposition shall be limited to his disagreement regarding the appropriate
amount of fees.
68.  The Parties agree that Defendant shall retain Dr. Kenneth Ray, or in the
event Dr. Ray is unable to serve as a compliance monitor, any other expert
mutually agreed upon by the parties’ counsel, to monitor the implementation of
this Agreement. Dr. Ray will provide Plaintiffs’ counsel with all reports related to
compliance and shall, at a minimum, evaluate compliance every 60 days.
Plaintiffs’ counsel shall have access to Dr. Ray to ask questions related to
compliance with the Agreement, and Dr. Ray shall be permitted to answer these
questions honestly and openly. Defense counsel shall receive prior notification of
communications to occur between Plaintiffs’ counsel and Dr. Ray and may
participate in any and all such communications. Defendant shall not assert any

privilege or work product doctrine as to any communications with or work by Dr.
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Ray, or his agents, that occurs after the signing of this Agreement. Defendant does

not waive any privilege that existed prior to the execution of this Agreement. *

68.  The initial notice to the class members shall explain that Plaintiffs will
attempt to reach an agreement with Defendant regarding retrospective
attorneys’ fees and will file a motion for such fees no later than fifteen (15)
days in advance of the fairness hearing, at which time additional notice of the
motion will be provided to Covered Persons. The initial notice will also
indicate that the Parties have agreed to the prospective award of attorneys’ fees
as detailed above.

VI CONSTRUCTION, EFFECT, AND TERM OF AGREEMENT

A. Binding Effect

69. This Agreement is binding upon Plaintiffs and the class, the Defendant
named in this lawsuit in his official capacity, and on Defendant’s successors in
office, employees and agents.

B. Release

sIn the event that Defendant retains Dr. Ray’s services in a matter that the parties
agree is unrelated to this litigation and Agreement, the Defendant will retain
privilege in accordance with federal law.

29



Case 1:19-cv-01634-WMR Document 328-1 Filed 11/01/21 Page 30 of 32

70. All claims for declaratory and injunctive relief asserted in the Complaint
shall be finally and fully settled and released, subject to the terms and
conditions of this Agreement, which the Parties enter into freely, voluntarily,
knowingly, and with the advice of counsel. The named Plaintiffs and unnamed
class members hereby release the Defendant in his official capacity, and all
other Defendants in this case in all their capacities, from, and are barred and
precluded from prosecuting any claims, causes of action or requests for any
injunctive or declaratory relief that have been asserted in this litigation,
provided that in no event shall this release be deemed to release or otherwise
affect in any way: (a) any claim for money damages or (b) any claim regarding
any act, incident, or event that occurs after the expiration of the Agreement.

C. Severability

71. The obligations governed by this Agreement are severable. If for any
reason a part of this Agreement is determined to be invalid or unenforceable,
the presumption will be that such a determination shall not affect the remainder.

D. Modification

72.  The Parties may jointly stipulate to make changes, modifications, and

amendments to the requirements of this Agreement.

E. Execution and Effective Date
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73.  This Agreement may be executed in multiple counterparts and emailed or
faxed signatures will be valid and enforceable. This Agreement shall be
effective upon the approval of this Agreement by the Court and entry of this

Agreement as an order of the Court.

[SIGNATURES ON FOLLOWING PAGE]
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REVIEWED AND AGREED TO BY:
FOR PLAINTIFFS:

/s/Atteeyah Hollie

Ga. Bar No. 411415
Ryan Primerano

Ga. Bar No. 404962
SOUTHERN CENTER
FOR HUMAN RIGHTS
60 Walton Street, N.W.
Atlanta, Georgia 30303
(404) 688-1202

(404) 688-9440 (fax)
ahollie@schr.org

/s/ Devon Orland

Ga. Bar No. 554301
Anne Kuhns

Ga. Bar No. 149200
Georgia Advocacy Office
1 West Court Square
Decatur, Georgia 30030
dorland@gao.org

/s/Jarred Klorfein

Ga. Bar. No. 562965

Michael A. Caplan

Ga. Bar. No. 601039

CAPLAN COBB

75 Fourteenth Street NE Suite 2750
Atlanta, Georgia 30309
jklorfein@caplancobb.com

Counsel for Plaintiffs
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Fulton County; Sheriff

s/ Amelia Joiner

OFFICE OF THE COUNTY ATTORNEY
141 Pryor Street, SW

Atlanta, Georgia 30303

(404) 612-0246

(404) 730-6324 (fax)

Counsel for Defendant



