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INTRODUCTION 

Every day, the District of Columbia denies coverage for medications prescribed to 

individuals enrolled in its Medicaid program without informing these individuals of the reason for 

the denial or how to challenge it.  See First Amended Class Action Complaint for Declaratory and 

Injunctive Relief (“Amended Compl.”), ECF 43, para. 44; Defendant The District of Columbia’s 

Answer to the Amended Complaint, ECF 75 (“Def. Answer”), para. 44 (admitting daily denials);1 

see also Plaintiffs’ Summary Charts of FOIA Data Received from DHCF in Plaintiffs’ Exhibits 2-

6 (attached as Pl. Ex. 1), p. 2 (showing that 989,214 or 34.6% of the 2,860,066 prescriptions 

presented for coverage were denied by the District’s Medicaid program between June 1, 2018 and 

February 18, 2019).  Thus, roughly 3,775 prescriptions are denied Medicaid coverage each day.2  

This means that, every day, Medicaid beneficiaries walk into a pharmacy with a prescription for a 

medication deemed medically-necessary by their doctor, but walk out of the pharmacy without the 

medication as prescribed and without knowing why Medicaid coverage was denied.  See Amended 

Compl., ECF 43, paras. 34, 35; Def. Answer, paras. 34, 35 (admitting that some individuals may 

leave the pharmacy without their prescribed medication and without written notice of the reason 

of the denial);3  see, e.g., Fourth Affidavit of Linda Seals (attached as Pl. Ex. 7), paras. 11-12 

 
1 Plaintiffs made the same allegations in their Second Amended Complaint.  Compare Amended 

Compl., ECF 43, para. 44, with Plaintiffs’ Second Amended Class Action Complaint for 

Declaratory and Injunctive Relief, ECF 98 (“Second Amended Compl.”), para. 33.  Defendant has 

not yet answered the Second Amended Complaint. 

2 This figure is based on 989,214 prescription denials divided by the 262 days between June 1, 

2018 and February 18, 2019. 

3 Plaintiffs made the same allegations in their Second Amended Complaint.  Compare Amended 

Compl., ECF 43, paras. 34, 35, with Second Amended Compl., ECF 98, paras. 23, 24.  Defendant 

has not yet answered the Second Amended Complaint. 
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(attesting that in July 2019, she was forced to leave the pharmacy without her son’s rescue inhaler 

prescribed to treat his asthma attacks).   

Two and a half years ago, this Court determined that the District’s failure to provide 

individualized written notice violates plaintiffs’ constitutional right to due process under the Fifth 

Amendment.  See NB v. District of Columbia (NB V), 244 F. Supp. 3d 176, 183 (D.D.C. 2017) 

(Leon, J.) (noting that, under the Fifth Amendment, “defendant[] ha[s] failed to provide adequate 

initial written notice that reasonably apprises plaintiffs of the reasons for the prescription denial”).  

Yet, the violation of due process persists.  The District’s residents will continue to be denied their 

medically-necessary, prescribed medications without due process, and suffer potentially life-

threatening consequences, for the pendency of this lawsuit unless this Court preliminarily enjoins 

the District. 

Therefore, pursuant to Rule 65(a) of the Federal Rules of Civil Procedure and Local Civil 

Rule 65.1, plaintiffs respectfully move this Court for a preliminary injunction compelling the 

District, beginning in 60 days, to provide individualized written notice to persons seeking but 

denied Medicaid coverage for their prescribed medications at the pharmacy.4  The notice should 

include four elements: (1) the fact of the denial; (2) the reason(s) for the denial; (3) how to appeal 

the denial; and (4) the fact that a temporary supply of the medication may be available to the 

Medicaid beneficiary.5  Plaintiffs demonstrate below that this preliminary injunction should be 

 
4 On November 16, 2018, plaintiffs filed a Motion for Summary Judgment and Permanent 

Injunction or, in the Alternative, for a Preliminary Injunction.  ECF 85.  The Court summarily 

denied this motion, without prejudice, in a Minute Order dated July 24, 2019.  Based on the on-

going harm to the plaintiff class and new factual developments (see pp. 17-18 below), plaintiffs 

now file the present motion for a preliminary injunction.    

5 Federal Medicaid law, 42 U.S.C. 1396r–8(d)(5), obliges states, including the District of 

Columbia, whose plans include prior authorization requirements to provide at least a three-day 

supply of prescription medications when a prescription is not filled for lack of prior authorization.  
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granted in light of the plaintiffs’ substantial likelihood of success on the merits, the likelihood that 

the putative class will suffer irreparable harm in the absence of preliminary relief, the balance of 

the equities, and the public interest. 

LEGAL STANDARD 

A plaintiff seeking a preliminary injunction must establish that (Winter v. Natural 

Resources Defense Council, Inc. (NRDC), 555 U.S. 7, 20 (2008)): 

[1] he is likely to succeed on the merits, [2] that he is likely to suffer irreparable 

harm in the absence of preliminary relief, [3] that the balance of equities tips in his 

favor, and [4] that an injunction is in the public interest. 

In this Circuit, the showing required for the first factor, on the merits, is a “ ‘substantial 

likelihood of success.’ ”  Sottera, Inc. v. Food & Drug Admin. (FDA), 627 F.3d 891, 893 (D.C. 

Cir. 2010) (quoting Ark. Dairy Coop. Ass’n, Inc. v. U.S. Dep’t of Agric., 573 F.3d 815, 821 (D.C. 

Cir. 2009)); see also Arriva Med. LLC v. United States Dep’t of Health & Human Servs., 239 F. 

Supp. 3d 266, 277 (D.D.C. 2017) (“Before and after Winter [v. NRDC], . . . this Circuit has 

maintained its standard that a plaintiff may obtain relief after demonstrating a ‘substantial 

 

District of Columbia regulations likewise provide that Medicaid pharmacists (1) are required to 

provide a free three-day supply of medication to those beneficiaries whose claims are denied for 

lack of prior authorization, except in certain circumstances, and (2) are permitted to provide a free 

three-day supply of medication if the beneficiary is presenting a new prescription and the 

pharmacist determines that it is an emergency. 29 D.C.M.R. 2705.1-2705.2.  

 Based on the District’s provision of information in May 2019 in response to plaintiffs’ 

Freedom of Information Act (FOIA) request, very few Medicaid beneficiaries receive a free three-

day supply of medication.  From June 1, 2018 to February 18, 2019, only 21 free three-day supplies 

of medication were provided to individuals after being denied coverage from the DC Medicaid’s 

Fee-for-Service program for lack of prior authorization.  See DHCF’s May 24, 2019 Response to 

Plaintiffs’ February 6, 2019 FOIA Request – Magellan Information, Pl. Ex. 2, p. 4. 
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likelihood’ of success.” (citing Pursuing Am.’s Greatness v. Fed. Election Comm’n, 831 F.3d 500, 

505 (D.C. Cir. 2016)).6 

“Courts considering these [four] factors typically do so on a ‘sliding scale’ that balances 

the relative strengths of each prong.”  Econ. Research Servs., Inc. v. Resolution Econ., LLC, 140 

F. Supp. 3d 47, 52 (D.D.C. 2015) (Leon, J.) (citing Davis v. Pension Benefit Guar. Corp., 571 F.3d 

1288, 1291–92 (D.C. Cir. 2009)).  Under this “sliding scale” approach, “a strong showing on one 

factor [can] make up for a weaker showing on another.”  League of Women Voters of the United 

States v. Newby, 838 F.3d 1, 7 (D.C. Cir. 2016) (quoting Sherley v. Sebelius, 644 F.3d 388, 392 

(D.C. Cir. 2011)).  The Court of Appeals has questioned but “not yet decided whether” the 

Supreme Court’s opinion in Winter v. NRDC should be read to abandon the sliding scale approach. 

Archdiocese of Washington v. Washington Metro. Area Transit Auth., 897 F.3d 314, 334 (D.C. 

Cir. 2018).   In any event, plaintiffs here satisfy all four factors whether they are analyzed under 

the sliding scale approach or independently.  

ARGUMENT 

PLAINTIFFS ARE ENTITLED TO A PRELIMINARY INJUNCTION 

A. PLAINTIFFS ESTABLISH A SUBSTANTIAL LIKELIHOOD OF 

SUCCESS ON THE MERITS 

Plaintiffs are likely to succeed on the merits of their claim based on the binding decisions 

from the Court of Appeals for the D.C. Circuit and this Court in this litigation, the undisputed facts 

 
6 The Court of Appeals has noted that there is tension in this Circuit’s case law about whether the 

Supreme Court’s opinion in Winter v. NRDC, 555 U.S. 7 (2008), should be read to abandon the 

“substantial likelihood of success on the merits” factor and instead adopt a required showing of 

“likely” success on the merits.  See Pursuing Am.’s Greatness v. Fed. Election Comm’n, 831 F.3d 

500, 505 n.1 (D.C. Cir. 2016) (“We need not resolve here any tension in the case law regarding 

the showing required on the merits for a preliminary injunction.” (comparing Winter v. NRDC with 

Sottera, Inc. v. FDA)).  Under either standard, plaintiffs are very likely to succeed on the merits of 

their claims based on the prior decisions of the Court of Appeals and this Court in this litigation.   
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of this case, and well-established precedent on due process.  Plaintiffs’ claim is straightforward.  

Plaintiffs allege that the District fails to provide due process in violation of the Fifth Amendment 

of the U.S. Constitution when it denies Medicaid coverage for medically-necessary, prescribed 

medications without providing individualized written notice.   

A successful due process claim under the Fifth Amendment requires that a plaintiff “show 

(i) deprivation of a protected liberty or property interest . . .; (ii) by the government . . .; (iii) without 

the process that is ‘due’ under the Fifth Amendment, see Mathews v. Eldridge, 424 U.S. 319, 334-

335 (1976)” (internal citations omitted).  NB ex rel. Peacock v. District of Columbia, 

794 F.3d 31, 41 (D.C. Cir. 2015).  The Court of Appeals has already found that plaintiffs in this 

case satisfied the first two requirements because “the plaintiffs have adequately alleged a protected 

property interest in their prescription drug benefits” and “[t]he plaintiffs adequately alleged that . 

. . a private company[] determined their eligibility for benefits while acting as an agent of the 

District.”  Id. at 41-42.  The final question at issue in this case is “what process is due.”  Id. at 44; 

see also p. 9 n. 7, p. 16 n. 9 below.   

This Court already determined that the Fifth Amendment requires more than the process 

currently provided by the District.  See NB V, 244 F. Supp. 3d at 182 (noting that the District’s 

current processes “simply cannot constitute adequate notice”).  However, over two years after this 

Court’s ruling, the District has not implemented a policy or procedure requiring its Medicaid 

pharmacies to provide individualized written notice when Medicaid coverage for prescribed 

medication is denied.  See, e.g., Affidavit of Sarah Stenger, Pl. Ex. 8, paras. 6-11 (attesting, inter 

alia, that she reviewed DHCF’s response to plaintiffs’ July 23, 2019 FOIA request and all 

Transmittals on the DHCF website issued between January 2009 and September 12, 2019, and that 

neither DHCF’s response nor the Transmittals set forth “any policies or procedures concerning the 
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provision of individualized written notice to individuals when their prescriptions as written are 

denied Medicaid coverage at the pharmacy”); Affidavit of Shana Bartkowski, Pharmacy Manager 

at Whitman-Walker Health, Pl. Ex. 9, para. 5 (attesting in August 2018, to the best of her 

knowledge, “there is no District of Columbia or DHCF regulation, policy, or procedure requiring 

individualized written notice to individuals whose prescriptions as written are denied Medicaid 

coverage at the pharmacy”); see also Fourth Seals Aff., Pl. Ex. 7, paras. 5-6, 11, 14 (averring that 

on two separate occasions in July 2019 when Medicaid coverage for prescriptions for herself and 

her son, John Doe, was denied at the pharmacy, the pharmacist did not offer her individualized 

written notice).   

In 2016, on remand from the Court of Appeals, the District argued that, “a combination of 

codified procedural safeguards and informal mechanisms for seeking information and assistance . 

. . satisfies the constitutional minimum.”  Defendants’ Updated Motion to Dismiss, ECF 64, p. 19; 

see also id., p. 17 (“As a practical matter, a Medicaid beneficiary who unsuccessfully seeks 

covered prescription drugs from a retail pharmacy knows that her ‘claim … is being denied or 

reduced’ because she is leaving the pharmacy with something other than what she requested of the 

pharmacist.  Providing the individual with a written notice makes this reality no clearer.  The 

Constitution does not require the District to memorialize the obvious.”). 

However, in its decision of March 2017, this Court disagreed, concluding that the District 

“failed to provide adequate initial written notice that reasonably apprises plaintiffs of the reasons 

for the prescription denial.”  NB V, 244 F. Supp. 3d at 183.  This Court found that such notice is 

critical because without being informed of, inter alia, the reason the prescribed medication was 

denied Medicaid coverage, a Medicaid beneficiary “effectively lacks the opportunity to which the 

Supreme Court said he was entitled [in Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 
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306 (1950)].  In short, he does not know whether to contact his physician, contact the DHCF, or 

research his procedural rights and invoke his right to a hearing.  This simply cannot constitute 

adequate notice. . . .”  NB V, 244 F. Supp. 3d at 182. 

This Court’s findings are in full accord with precedent from the Supreme Court and this 

Circuit.  Individuals seeking Medicaid coverage for their prescribed medications must be provided 

with individualized written notice that details the fact of the denial, the reason(s) for the denial, 

how to appeal the denial, and the fact that the person may be able to receive a temporary supply of 

the medication at the pharmacy on request.  These elements of notice are fundamental to due 

process for the beneficiary to be able to fairly dispute the basis for the denial in the appeals process.  

See Goldberg v. Kelly, 397 U.S. 254, 267-268 (1970) (procedural due process requires that the 

agency’s reason for its action be stated in sufficient detail to allow the affected individual to 

prepare for the appeal); Ralls Corp. v. Committee on Foreign Investment in U.S., 758 F.3d 296, 

318 (D.C. Cir. 2014) (“Both the Supreme Court and this Court have recognized that the right to 

know the factual basis for the action and the opportunity to rebut the evidence supporting that 

action are essential components of due process” (internal citations omitted)); Gray Panthers v. 

Schweiker, 652 F.2d 146, 165 (D.C. Cir. 1980) (finding the “core requirements of due process” 

include “adequate notice of why the benefit is being denied and a genuine opportunity to explain 

why it should not be”).   

Without such notice, the fair hearing process currently available to Medicaid beneficiaries 

denied Medicaid coverage for their prescribed medications is, as a practical matter, non-existent.  

See Kapps v. Wing, 404 F.3d 105, 124 (2d Cir. 2005) (“Claimants cannot know whether a challenge 

to an agency’s action is warranted, much less formulate an effective challenge, if they are not 

provided with sufficient information to understand the basis for the agency’s action”).  Therefore, 
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individualized written notice here will ensure that the appellate review process available to the 

Medicaid beneficiary acts as the valuable safeguard it was intended to be. 

For this reason, this Court held in Ass’n of Community Organizations for Reform Now v. 

Federal Emergency Management Agency (FEMA), 463 F. Supp. 2d 26 (D.D.C. 2006) (Leon, J.), 

that FEMA violated the due process rights of hurricane evacuees, who were denied housing 

benefits, by failing to provide sufficiently detailed explanations of the denials to enable evacuees 

to make a meaningful appeal.  In doing so, this Court stated (id. at 35):  

Our Circuit Court has made it clear that, “[u]nless a person is adequately informed of the 

reasons for denial of a legal interest, a hearing serves no purpose. ...  Without notice of the 

specific reasons for denial, a claimant is reduced to guessing what evidence can or should 

be submitted in response and driven to responding to every possible argument against 

denial at the risk of missing the critical one altogether.” [citation omitted] 

It is also essential to provide the reason for the denial at the point-of-sale to give the 

Medicaid beneficiary an opportunity to cure any defects and receive their medically-necessary, 

prescribed medication.  See Easley v. Arkansas Department of Human Services, Division of Social 

Services, 645 F. Supp. 1535, 1543 (E.D. Ark. 1986) (“One of the primary reasons for requiring 

notice is to give the recipient or the provider the opportunity to ‘cure’ any defects that may have 

resulted in the denial of the claim.”).  For example, without notice of the reason for a denial, a 

beneficiary who has been denied medication because his or her doctor has not submitted a prior 

authorization request cannot know to contact the doctor to begin that process.  See NB ex rel. 

Peacock v. District of Columbia (NB II), 682 F.3d 77, 86 (D.C. Cir. 2012) (“The complaint nicely 

illustrates just how DHCF’s actions cause this type of injury.  Had DHCF’s policies required 

pharmacies to provide written notice of the reasons for coverage denials, as Doe alleges the law 

requires, Doe’s mother could have remedied the denial of Doe’s nasal spray prescription by 

contacting Doe’s doctor and asking him to obtain the necessary prior authorization.”); see also 

Fourth Seals Aff., Pl. Ex. 7, para. 11. 
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Based on these decisions, and the undisputed facts of this case, the District’s current 

practice of providing “a combination of codified procedural safeguards and informal mechanisms 

for seeking information and assistance” (ECF 64, p. 19) is unconstitutional.  Therefore, plaintiffs 

are substantially likely to succeed on the merits of their claim that the District is violating their due 

process rights under the Fifth Amendment of the U.S. Constitution.7 

B. PLAINTIFFS WILL SUFFER IRREPARABLE INJURY IN THE ABSENCE 

OF PRELIMINARY RELIEF 

To show they are likely to suffer irreparable harm in the absence of preliminary relief, a 

plaintiff must demonstrate that the potential harm is (1) “certain and great, actual and not 

theoretical, and so imminen[t] that there is a clear and present need for equitable relief to prevent 

irreparable harm”; and (2) “beyond remediation” (internal quotations and citation omitted).  

League of Women Voters v. Newby, 838 F.3d at 7-8.  “As a preliminary injunction requires only a 

likelihood of irreparable injury, see Winter [v. Natural Resources Defense Council, Inc.], 555 U.S. 

[7,] 22 (2008), Damocles’s sword does not have to actually fall on all [plaintiffs] before the court 

 
7 On May 31, 2019, the District filed its fourth partial motion to dismiss, which advances the 

argument that the District’s Medicaid beneficiaries who receive Medicaid services from managed 

care organizations—approximately 77 percent of all D.C. Medicaid beneficiaries—are not entitled 

to constitutional protections when they are denied their protected property interests.  See 

Memorandum in Support of Defendant The District of Columbia’s Partial Motion to Dismiss 

Plaintiffs’ Second Amended Complaint, ECF 102-1, pp. 19-25.  In response, plaintiffs have 

demonstrated that the District has a non-delegable duty to ensure that its entire Medicaid program, 

including the managed care portion, complies with the Constitution and that contractors and 

subcontractors are the District’s agents in claims processing.  See Plaintiffs’ Opposition to the 

District of Columbia’s Partial Motion to Dismiss Plaintiffs’ Second Amended Complaint (“Pls’ 

Opp. to Def’s Partial Motion to Dismiss”), ECF 104.  Plaintiffs further filed a cross-motion for 

partial summary judgment on the issue of state action because the binding legal precedent and 

undisputed facts of this case establish this issue in plaintiffs’ favor.  See Plaintiffs’ Cross-Motion 

for Partial Summary Judgment on the Issue of State Action, ECF 105; see also Plaintiffs’ Reply in 

Support of Pl Cross-Motion for Partial Summary Judgment on State Action (“Pls’ Reply in Support 

of Cross-Motion”), ECF 109.  Therefore, plaintiffs have demonstrated the substantial likelihood 

of success on all of their claims and this present motion for a preliminary injunction should be 

granted notwithstanding the District’s pending fourth partial motion to dismiss.   
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will issue an injunction.”  Id. at 8-9.  Plaintiffs demonstrate that they are likely to suffer irreparable 

harm, because in the absence of preliminary relief, plaintiffs will continue to suffer denials of their 

physician-prescribed, medically-necessary medications without adequate means to challenge or 

cure these denials, risking life-threatening consequences.  See pp. 13-15 below (describing named 

plaintiffs’ emergency room and urgent care visits). 

The District provides health care to approximately a third of its residents, around 257,000 

people, through its Medicaid program.  See District of Columbia Health Care Finance’s August 

2019 Monthly Enrollment Report, attached as Pl. Ex. 10 (noting that this number includes 

approximately 93,000 children); DHCF Website, Medical Assistance Programs: Information and 

Eligibility, available at https://dhcf.dc.gov/page/medical-assistance-programs-information-and-

eligibility, last visited on September 23, 2019 (attached as Pl. Ex. 11).  Medicaid was established 

to provide the most vulnerable members of society, including the blind, elderly, and disabled, 

living on the margin of subsistence, access to health care.  See 42 U.S.C. 1396-1 (providing health 

care to individuals and families “whose income and resources are insufficient to meet the costs of 

necessary medical services”).  Therefore, by definition, the beneficiaries who rely on this vital 

public program are without the financial resources to pay for their prescribed medications and the 

consequences of the District’s policy of denying coverage without due process may be dire.   

The Supreme Court and courts across this nation have recognized the severe consequences 

experienced by Medicaid beneficiaries when they are denied their benefits, including prescribed 

medications.  The Supreme Court explained in Mathews v. Eldridge, 424 U.S. 319 (1976), that in 

situations such as this, the inability to receive needed benefits would “deprive an eligible recipient 

of the very means by which to live while he waits” for reconsideration.  Id. at 340 (quoting 

Goldberg v. Kelly, 397 U.S. 254, 264 (1970)).  See also Goldberg v. Kelly, 397 U.S. at 266 (“[T]he 
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stakes are simply too high for the welfare recipient, and the possibility for honest error or irritable 

misjudgment too great, to allow termination of aid without giving the recipient a chance, if he so 

desires, to be fully informed of the case against him so that he may contest its basis and produce 

evidence in rebuttal” (internal citations and quotations omitted)). 

The foreseeable result of denying coverage for necessary medical care to Medicaid 

beneficiaries, who have no financial safety net other than Medicaid, is irreparable harm including 

death.  See Tripp v. Coler, 640 F. Supp. 848, 859 (N.D. Ill. 1986) (“The poor, elderly, blind and 

disabled (the Medicaid population) have a substantial interest in continued receipt of medical care, 

affecting as it does in the extreme (but not unforeseeable) instance whether a person will live or 

die”).  For example, in Massachusetts, a young woman died from a fatal seizure after she was 

denied Medicaid coverage for her anti-seizure medication without being provided notice of the 

reason for the denial at the point of sale.  See Correa v. Schoeck, 98 N.E.3d 191 (Mass. 2018) 

(finding the pharmacy chain Walgreens was liable in a wrongful death suit for, inter alia, failing 

to notify the patient of the reason for the denial of her prescribed medication).  The Correa Court 

held (id. at 202):  

If the pharmacist does nothing with the knowledge that prior authorization is needed, the 

patient will not be able to obtain insurance coverage for the medication.  This could cause 

foreseeable harm to the patient, who might not otherwise be able to pay for potentially life-

saving medications, as was the case here.  See G. L. c. 118E, § 9 (MassHealth covers 

persons “whose income and resources are insufficient to meet the costs of their medical 

care”).  To prevent this harm, the patient must be made aware that there is a barrier to 

obtaining the prescription, and that the physician’s input is necessary to overcome this 

barrier. [emphasis added] 

The plaintiffs here, like the young woman in Correa v. Schoeck, are financially and 

otherwise vulnerable.  As plaintiffs explained (Second Amended Compl., para. 151):  

Persons seeking Medicaid coverage for their prescription medications are especially 

vulnerable because of their limited income and financial resources.  When defendant 

refuses Medicaid coverage of medications prescribed for the Medicaid population, these 

persons are irreparably harmed because they must forego medically necessary medications 
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for which they cannot afford to pay out-of-pocket or they are forced to spend money needed 

for other necessities, such as food and shelter, on medical care. 

The Court of Appeals in this case recognized this potential harm (NB II, 682 F.3d at 82-

83): 

DHCF’s alleged failure to provide adequate notice describing the reasons for coverage 

denials, the right to a hearing, and the potential for reinstatement of coverage pending 

appeal can prevent a beneficiary from receiving essential medications indefinitely, or at 

least for some period of time while the individual tries to remedy the cause of denial 

without adequate information. . . . [E]ven if recipients are able to pay out-of-pocket for 

medications, such payments can result in financial harm to a population acutely vulnerable 

to such injury. [internal citations and quotations omitted] 

It is for this reason that multiple district courts, in this Circuit and others, have found that 

the denial, or threatened denial, of medical benefits to vulnerable individuals risks irreparable harm 

sufficient for preliminary relief to issue.  See, e.g., Risteen v. Youth For Understanding, Inc., 245 

F. Supp. 2d 1, 16 (D.D.C. 2002) (issuing a preliminary injunction where a loss of health coverage 

caused an unemployed plaintiff to lose access to medical treatment because “[t]he loss of health 

insurance benefits—particularly for those who are unemployed—constitutes irreparable harm for 

purposes of a preliminary injunction”); Wilson v. Grp. Hosp. & Med. Servs., Inc., 791 F. Supp. 

309, 313-314 (D.D.C. 1992) (issuing a preliminary injunction where a patient with cancer was 

threatened with the loss of medical coverage because the plaintiff “faced nearly certain death, the 

ultimate irreparable injury” if therapy were discontinued); see also Edmonds v. Levine, 417 F. 

Supp. 2d 1323, 1342 (S.D. Fla. 2006) (issuing a permanent injunction where the state Medicaid 

agency denied coverage of certain prescribed medication to its beneficiaries because “[t]he denial 

of medical benefits, and resultant loss of essential medical services, constitutes an irreparable harm 

to these individuals”). 

This Court has previously granted a preliminary injunction in a case where a violation of 

due process resulted in the loss of an individual’s government benefits for medical care.  See 
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Minney v. United States Office of Pers. Mgmt. (OPM), 130 F. Supp. 3d 225, 235 (D.D.C. 2015) 

(Leon, J.).  In Minney v. OPM, this Court stated (id. at 235):  

The harm at issue here is irreparable in the truest sense.  Plaintiff relied on his [Federal 

Employees Retirement System] benefits for emergency medical coverage for which he is 

otherwise uninsured. . . .  This loss of coverage is especially devastating to a blind veteran 

who is prone to suffering serious injuries from falls because of [his] visual impairment. . . 

. .  Plaintiff’s [Federal Employees Retirement System] benefits also provided health care 

coverage for his two daughters, one of whom depends on it for the psychological 

counseling not otherwise covered by her student insurance plan. . . .  The lapse of medical 

coverage caused by [the Office of Personnel Management’s] failure to provide adequate 

advance notice is devastating for a man who is arguably more susceptible than sighted 

individuals to grievous physical injury.  This Court [finds] that a loss of this magnitude 

meets the litmus test for irreparable injury. [internal quotations omitted] 

At issue here is the same type of devastating and irreparable injury to vulnerable 

individuals.  The record here demonstrates that plaintiffs have suffered severe harm as a result of 

being denied medically-necessary, prescribed medication and continue to be at risk of suffering 

irreparable harm.   For example, plaintiff BR is a young child who had to be taken to the emergency 

room as a result of being denied Medicaid coverage for her medically-necessary, prescribed 

medication without adequate notice of the reason for the denial.  Affidavit of Ann Robertson 

(“Robertson Aff.”), attached as Pl. Ex. 12, para. 27.  In March 2018, BR fell ill with strep throat.  

Id., para. 11.  BR is severely disabled, nonverbal, and has a history of refusing to eat or drink when 

she has a sore throat which leads to dehydration.  Id., para. 12.  It is therefore critical that she 

receives her prescribed medications to treat throat conditions in a timely manner.  When BR fell 

ill this time, she was prescribed an antibiotic by her medical provider who emphasized that it was 

imperative for her to begin her prescribed antibiotic immediately to avoid hospitalization.  Id., 

paras. 11-12.  However, when BR’s father went to pharmacy to fill her prescription, Medicaid 

coverage was denied for BR’s prescribed antibiotic without an adequate explanation of the reason 

for the denial so that her father could challenge or cure it.  Id., paras. 14-15.   

Case 1:10-cv-01511-RJL   Document 114-1   Filed 09/24/19   Page 18 of 29



 14 

BR’s mother spent hours desperately calling pharmacists, the Medicaid agency, and BR’s 

medical provider, and submitting the prescription to a different pharmacy, in an effort to decipher 

why BR’s prescription was being denied and to remedy the underlying issue.  Id., paras. 11-26.  

As a result, BR went several additional hours without food or water and became so severely 

dehydrated that her mother had to bring her to the emergency room the next day where BR received 

intravenous fluids to restore her hydration levels.  Id., para. 27.  As BR’s mother attests, the “entire 

ordeal caused my daughter BR to suffer unnecessarily and was incredibly stressful for me and her 

father.  We had a severely ill child in desperate need of medication and for an extended period of 

time were unable to ascertain the reason she was being denied Medicaid coverage for a prescription 

a healthcare professional had determined she required.”  Id., para. 28.  The denial of BR’s 

prescription and accompanying lack of written notice providing the reason for the denial resulted 

in additional harm to BR, including severe dehydration and emergency room treatment and risked 

even greater harm.  Id., para. 27. 

Similarly, plaintiff Elsa Maldonado has suffered severe harm as a result of being denied 

Medicaid coverage for her prescribed asthma medication without adequate notice and continues 

to be at risk of suffering irreparable harm.  See Second Affidavit of Elsa Maldonado (“Second 

Maldonado Aff.”), attached as Pl. Ex. 13, paras. 14-15.  Ms. Maldonado is a Medicaid beneficiary 

who suffers from asthma and other chronic health conditions.  Id., paras. 1, 4.  In order to treat her 

asthma, Ms. Maldonado’s doctor prescribes her an inhaler that she must use every day to avoid 

serious trouble breathing.  Id., para. 5, 7.  However, over the past several years she has run into 

continuous problems with her prescriptions being denied Medicaid coverage.  Id., para. 9.  During 

one incident, her prescription was denied Medicaid coverage and, because she was unable to 

determine the reason for the denial, it took her over three weeks to obtain the correct prescription.  
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Id., paras. 14, 19; see also id., paras. 17, 18 (explaining how Ms. Maldonado contacted plaintiffs’ 

counsel to assist her and through this assistance was able to determine the reason for the denial 

and remedy it).  In the interim, Ms. Maldonado ran out of medication and was forced to seek 

treatment from a specialist physician due to asthma-related complications.  Id., para. 19.  Ms. 

Maldonado attests that the repeated erroneous and unexplained denials of Medicaid coverage for 

her prescribed asthma medication cause her stress and she worries about it to the point that she has 

begun foregoing her medication when she feels well enough to do so, “in order to maintain a 

backup supply in case of an emergency.”  Id., para. 26.  Ms. Maldonado has suffered severe harm 

as a result of these denials, potentially irreparable harm from interruptions in her treatment, and is 

at imminent risk of irreparable harm. 

Thus, plaintiffs are suffering and will continue to suffer irreparable harm in the absence of 

an injunction.  When plaintiffs are forced to leave pharmacies without the prescription medications 

on which they rely, and without individualized written notice to inform their next steps, they are 

put at risk for serious health consequences, including emergency room treatment and additional 

urgent care.  See, e.g., Robertson Aff., Pl. Ex. 12, para. 27; Second Maldonado Aff., Pl. Ex. 13, 

para. 19.  Data obtained from the District demonstrates that there is a certain and immediate threat 

to these individuals as Medicaid coverage is denied for medically-necessary, prescribed 

medications at a high rate.  The District’s data from June 2018 to February 2019 shows that 

989,214 or 34.6% of the 2,860,066 prescriptions presented for coverage were denied by the 

District’s Medicaid program.  This translates to over 100,000 denials of Medicaid coverage for 

prescriptions per month and over 3,775 denials per day.  See Plaintiffs’ Summary Charts of FOIA 
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Data Received from DHCF, Pl. Ex. 1.8  Therefore, the harm here is certain, great, and imminent, 

and there is a “clear and present need for equitable relief to prevent irreparable harm.”  League of 

Women Voters v. Newby, 838 F.3d at 7-8.9 

C. THE BALANCE OF EQUITIES TIPS IN PLAINTIFFS’ FAVOR 

The balance of equities tips in plaintiffs’ favor.  Under this third factor, the Court must 

“balance the competing claims of injuries” and consider the “effect on each party of the granting 

or withholding of the requested relief.”  Winter, 555 U.S. at 24.  Plaintiffs demonstrate that the 

 
8 This data was obtained from the District of Columbia Department of Health Care Finance 

(DHCF) in response to a District of Columbia Freedom of Information Act (FOIA) request 

submitted by plaintiffs on February 6, 2019.  See Pl. Ex. 14 (requesting information on denial rates 

for the D.C. Medicaid program).  The data response from DHCF is attached as Plaintiffs’ Exhibits 

2-6.  See DHCF’s May 24, 2019 Response to Plaintiffs’ February 6, 2019 FOIA Request – 

Magellan Information, Pl. Ex. 2; DHCF’s May 24, 2019 Response to Plaintiffs’ February 6, 2019 

FOIA Request – Amerigroup Information, Pl. Ex. 3; DHCF’s May 24, 2019 Response to Plaintiffs’ 

February 6, 2019 FOIA Request – AmeriHealth Caritas DC Information, Pl. Ex. 4; DHCF’s May 

24, 2019 Response to Plaintiffs’ February 6, 2019 FOIA Request – Trusted Health Plan 

Information, Pl. Ex. 5; DHCF’s May 24, 2019 Response to Plaintiffs’ February 6, 2019 FOIA 

Request – Health Services for Children with Special Needs Information, Pl. Ex. 6. 

 Plaintiffs’ paralegal Sarah A. Stenger attests to her preparation of the summary charts of 

the District’s data set forth in Plaintiffs’ Exhibit 1. See Stenger Aff., Pl. Ex. 8, paras. 12-27. 

9 These facts also demonstrate that plaintiffs have standing which the District disputes in part for 

plaintiffs BR, Elsa Maldonado, and Linda Seals, in its fourth partial motion to dismiss.  See 

Memorandum in Support of Defendant The District of Columbia’s Partial Motion to Dismiss 

Plaintiffs’ Second Amended Complaint, ECF 102-1, pp. 10-18.  However, in response, plaintiffs 

establish that, in addition to plaintiff John Doe (whose standing the District did not dispute), 

plaintiffs BR, Ms. Maldonado, and Ms. Seals have standing.  See Pls’ Opp. to Def’s Partial Motion 

to Dismiss, ECF 104, pp. 26-34 (demonstrating that the standing inquiry is controlled by the Court 

of Appeals decision in NB II).  Furthermore, plaintiffs now resubmit evidence previously filed to 

establish that plaintiffs are entitled to summary judgment on the issue of standing for Mr. Doe and 

each of the other named plaintiffs.  See, e.g., Robertson Aff., Pl. Ex. 12; Second Maldonado Aff., 

Pl. Ex. 13; Third Affidavit of Linda Seals, Pl. Ex. 15; Affidavit of John Doe, Pl. Ex. 16; see also 

Fourth Seals Aff., Pl. Ex. 7 (showing two recent incidents where Seals and Doe were denied 

Medicaid coverage for medications without individualized written notice).  Plaintiffs’ standing is 

also supported by the evidence from the District showing that over 100,000 prescriptions are 

denied Medicaid coverage each month.  See Plaintiffs’ Summary Charts of FOIA Data Received 

from DHCF, Pl. Ex. 1, p. 2. 
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balance of the equities tips in their favor because the harm posed to plaintiffs and the putative class 

is severe and a preliminary injunction will “ ‘not substantially injure other interested parties.’ ”  

League of Women Voters v. Newby, 838 F.3d at 12 (quoting Chaplaincy of Full Gospel Churches 

v. England, 454 F.3d 290, 297 (D.C. Cir. 2006)).  

Previously, the District claimed that implementing a scheme for providing individualized 

notice at the pharmacy would involve “practical difficulties” for the District.  See Defendants’ 

Updated Motion to Dismiss, ECF 64, pp. 19-20 (“It is hard to imagine how the District could 

accomplish delivering individualized written notice in each such case, and even harder to imagine 

how doing so might improve (even marginally) upon the safeguards that already exist.”).   

However, the District has since overcome the practical difficulties.  Recently, the District 

has undertaken many of the preliminary steps necessary for complying with the constitutional 

requirement of providing individualized written notice to those seeking Medicaid coverage for 

prescriptions.  This summer, from May 1 through July 1, 2019, the District undertook a pilot 

program in which 138 pharmacies were required to provide individualized written notice to those 

denied Medicaid coverage for their prescribed medications.  See DHCF Letter to Pharmacies 

Regarding Point-of-Sale Notice Pilot, April 17, 2019 (“DHCF Notice Pilot Letter”), attached as 

Pl. Ex. 17; DHCF List of Pharmacies and Notice Numbers Delivered, attached as Pl. Ex. 18.  For 

this program, the District designed “simple and self-explanatory” notice forms.  See DHCF Notice 

Pilot Letter, Pl. Ex. 17, p. 2; see also DHCF Pilot Program’s Individualized Written Notice, 

attached as Pl. Ex. 19.  These notice forms were sent to the pilot-program Medicaid pharmacies 

pre-printed onto carbon paper, thus allowing for the pharmacies to hand the form to the beneficiary, 

retain a carbon copy, and provide a second carbon copy to the District’s Medicaid agency.  DHCF 

Notice Pilot Letter, Pl. Ex. 17, p. 1. 
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The District explained the purpose of the pilot program (id., pp. 1-2):  

When Medicaid beneficiaries cannot receive their prescription drugs at the point of sale, 

[the District’s Medicaid agency] wants to inform them of the various actions they can take 

to remedy that problem. . . . [The District’s Medicaid agency] want[s] to make sure that the 

beneficiaries [are] receiving notice that is customized to their situation. 

In the Notice to the pilot pharmacies, the District indicates that it plans to transform this 

pilot program into a long-term program and has informed the pharmacies that the purpose of the 

pilot is to get feedback so it “can make sure the final implementation is seamless and convenient 

for all parties.”  DHCF Notice Pilot Letter, Pl. Ex. 17,  p. 1; see also id., p. 2 (“This pilot program 

is designed to allow both pharmacies and beneficiaries to help shape the process, and to help DHCF 

work out the logistics of circulating the forms between the point of sale and DHCF.”).  However, 

based on the information plaintiffs have learned though their FOIA requests, no date has been 

identified by the District for full implementation of the requirement that pharmacies issue 

individualized written notice for all who are denied Medicaid coverage of prescription 

medications.  Therefore, although the District has undertaken some preliminary steps for providing 

individualized written notice, this Court’s injunction is still necessary.       

The District can no longer claim that an injunction would pose “practical difficulties,” as 

it previously argued.  See p. 17 above.  The District’s recent actions, undertaken only after plaintiffs 

filed a motion for summary judgment and injunctive relief in November 2018 (ECF 85), support 

plaintiffs’ position that the provision of individualized written notice is feasible.  Therefore, the 

balance of equities factor weighs in favor of plaintiffs and an injunction. 

D. A PRELIMINARY INJUNCTION IS IN THE PUBLIC INTEREST 

The public interest favors the protection of constitutional rights.  See, e.g., Gordon v. 

Holder, 721 F.3d 638, 653 (D.C. Cir. 2013); Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 

1145 (10th Cir. 2013) (“[I]t is always in the public interest to prevent the violation of a party’s 
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constitutional rights” (internal quotation marks omitted)), aff’d sub nom. Burwell v. Hobby Lobby 

Stores, Inc., 573 U.S. 682 (2014); Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (same).   

The public interest also favors prompt government action to come into compliance with 

rulings from federal appellate and district courts.  The Court of Appeals for the District of 

Columbia Circuit has held that “there is a substantial public interest in having governmental 

agencies abide by the federal laws that govern their existence and operations” (internal citation 

omitted).  League of Women Voters v. Newby, 838 F.3d at 12.  And, the Court of Appeals has 

further held that “[i]t may be assumed that the Constitution is the ultimate expression of the public 

interest” (internal citation omitted).  Gordon v. Holder, 721 F.3d at 653.  See also Nat’l Treasury 

Employees Union v. United States Dep’t of Treasury, 838 F. Supp. 631, 640 (D.D.C. 1993) (“The 

preservation of the rights in the Constitution and the legality of the process by which government 

agencies function certainly weighs heavily in the public interest.”). 

As this Court found in Minney v. OPM (130 F. Supp. 3d at 236) (Leon, J.): 

The public interest is, of course, best served when government agencies act lawfully.  But 

the inverse is also true: the public interest is harmed when the Government ham-handedly 

exercises its responsibilities. . . . Applying the law in a way that violates the Constitution 

is never in the public’s interest and the Court fails to see how this case is any exception.  

As our Circuit Court itself noted: “The Constitution does not permit [the Government] to 

prioritize any policy goal over the Due Process Clause.”  Gordon v. Holder, 721 F.3d 638, 

653 (D.C. Cir. 2013). 

Plaintiffs’ substantial likelihood of success on the merits is a strong indicator that a 

preliminary injunction would serve the public interest.  See pp. 3-9 above.  A preliminary 

injunction would provide Medicaid beneficiaries with their due process right to individualized 

written notice when they are denied access to medically-necessary, prescribed medications and 

bring the District of Columbia into compliance with the requirements of the United States 

Constitution in the operation of its Medicaid program.   
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Furthermore, plaintiffs demonstrate that, absent a preliminary injunction, there is a great 

and imminent risk that the District’s residents will suffer irreparable harm from being denied due 

process.  See pp. 9-16 above.  One out of every three District residents receives Medicaid.  See p. 

10 above.  These individuals are at risk of severe consequences such as hospitalization and urgent 

care treatment when denied of their medically-necessary, prescribed medications without due 

process.  See Robertson Aff., Pl. Ex. 12, para. 27; Second Maldonado Aff., Pl. Ex. 13, para. 19.  

There is an immediate threat to these individuals as Medicaid coverage is denied for medically-

necessary, prescribed medications at a high rate.  Over 100,000 prescriptions are denied coverage 

by DC Medicaid each month.  See Plaintiffs’ Summary Charts of FOIA Data Received from 

DHCF, Pl. Ex. 1, p. 2.  Therefore, a preliminary injunction requiring compliance with the U.S. 

Constitution when a Medicaid beneficiary is denied coverage for a prescription medication would 

protect a large percentage of the citizens of the District of Columbia from the threat of imminent 

harm.  The preliminary injunction that plaintiffs seek is manifestly in the public interest. 

E. THE COURT SHOULD ISSUE EFFECTIVE PRELIMINARY 

INJUNCTIVE RELIEF 

Plaintiffs seek a preliminary injunction that compels the District within 60 days to 

implement a policy or procedure requiring the provision of individualized written notice to persons 

seeking Medicaid coverage of their prescribed medications at the pharmacy when their 

prescriptions are not filled as written.   

The proposed injunctive order requires that the individualized notice be useful and 

effective.  The notice must include the fact that the prescription has been denied, the specific reason 

for the denial, the right to appeal the denial, the process for appealing the denial, and the fact that 

the person may be able to receive a temporary supply of the medication at the pharmacy on request.   

As demonstrated above (pp. 6-9), these notice elements are essential for a beneficiary to adequately 
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challenge through a fair hearing, or attempt to cure through contact with a doctor, the District’s 

denial of Medicaid coverage.10   

The proposed order also requires the District to report to the Court every 60 days on the 

status of its implementation of a program requiring Medicaid pharmacies to issue individualized 

written notice when a prescription is denied Medicaid coverage.  The injunction would remain in 

effect until further order from this Court.   

The District may argue that no injunction is necessary because of the pharmacy pilot 

program described above (pp. 17-18).  However, preliminary relief should issue because the 

District has not implemented a policy or procedure to provide individualized written notice to 

Medicaid beneficiaries when it denies coverage for medically-necessary, prescribed medications 

and it is still not providing such notice.  See p. 5 above; Stenger Aff., Pl. Ex. 8, paras. 6-11; Fourth 

Seals Aff., Pl. Ex. 7, paras. 5-11.  The pilot program ended and was a voluntary effort by the 

District with no deadlines for full implementation for all Medicaid beneficiaries.   

Furthermore, the District has indicated that, absent the Court’s involvement, the District 

will not provide due process to its Medicaid beneficiaries enrolled in managed care organizations 

(“MCOs”).  In its recently filed fourth partial motion to dismiss, the District argued that it has no 

 
10 The notice provided during the District’s pilot program should be improved for readability by 

Medicaid beneficiaries and to set forth correctly the appeal rights of MCO members.  See DHCF 

Pilot Program’s Individualized Written Notice, Pl. Ex. 19.  The notice used in the pilot program, 

Pl. Ex. 19, p. 2, indicates that an MCO member can file for a Medicaid fair hearing if a prescription 

is denied.  However, under federal Medicaid regulations, the MCO enrollee must first appeal to 

the MCO within 60 days of the adverse decision.  See 42 C.F.R. 438.402(c)(2)(ii); 42 C.F.R. 

438.408(f).  The appeal must be in writing unless the MCO enrollee requests expedited resolution.  

42 C.F.R 438.406(b)(3).   

Plaintiffs have modified the due process notice in Plaintiffs’ Exhibit 20.  The most 

significant changes are to inform the Medicaid beneficiary (1) to look at the back of the notice for 

a statement of the beneficiaries’ due process rights, (2) to ask the pharmacist for a temporary three-

day supply of the medication that is being denied, and (3) to include information on how an MCO 

enrollee can appeal a denial. 
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responsibility under the Fifth Amendment to provide due process to its Medicaid beneficiaries 

enrolled in MCOs, who make up approximately 77 percent of the Medicaid population, and 

furthermore, that it “cannot control what notice an MCO’s [Pharmacy Benefits Manager] provides 

to a pharmacy or what notice the pharmacy, then, provides to the beneficiary.”  See Memorandum 

in Support of Defendant The District of Columbia’s Partial Motion to Dismiss Plaintiffs’ Second 

Amended Complaint, ECF 102-1, pp. 17, 19-25.  Although plaintiffs have demonstrated that the 

District’s arguments have no merit (see Pls’ Opp. to Def’s Partial Motion to Dismiss, ECF 104, 

pp. 16-25; Plaintiffs’ Cross-Motion for Partial Summary Judgment on the Issue of State Action, 

ECF 105; Pls’ Reply in Support of Cross-Motion, ECF 109), the District’s position indicates that 

it will not provide such notice voluntarily to its Medicaid beneficiaries enrolled in MCOs. 

The District has known that individualized written notice when a Medicaid beneficiary is 

denied coverage for a prescription medication by a pharmacy would be necessary since this Court’s 

decision in March 2017.  See NB V, 244 F. Supp. 3d at 183 (noting its “conclu[sion] that defendants 

have failed to provide adequate initial written notice that reasonably apprises plaintiffs of the 

reasons for the prescription denial”).  In the intervening two years, the District has failed to rectify 

its daily violation of the Constitution with regard to Medicaid beneficiaries.  Only after plaintiffs 

sought summary judgment and injunctive relief from this Court (ECF 85), did the District take any 

steps to address its violations and pilot test the issuance of the required individualized written 

notice.  The pilot program demonstrates that the District is able to provide the required 

individualized notice and has taken many of the necessary preliminary steps.  

Therefore, preliminary injunctive relief is necessary to set a firm and enforceable deadline 

for the District to implement the program of individualized written notice which it has known 

would be necessary at least since this Court issued its decision in March 2017.   
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CONCLUSION 

For the foregoing reasons, the Court should grant plaintiffs’ motion for a preliminary 

injunction.  A preliminary injunction is appropriate here and should remain in effect until further 

order of the Court.  A proposed order is attached.   

Plaintiffs request oral argument. 
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LIST OF EXHIBITS 

Number Description 

1 Plaintiffs’ Summary Charts of FOIA Data Received from DHCF in  

Plaintiffs’ Exhibits 2-6  

2 DHCF’s May 24, 2019 Response to Plaintiffs’ February 6, 2019 FOIA 

Request – Magellan Information 

3 DHCF’s May 24, 2019 Response to Plaintiffs’ February 6, 2019 FOIA 

Request – Amerigroup Information 

4 DHCF’s May 24, 2019 Response to Plaintiffs’ February 6, 2019 FOIA 

Request – AmeriHealth Caritas DC Information 

5 DHCF’s May 24, 2019 Response to Plaintiffs’ February 6, 2019 FOIA 

Request – Trusted Health Plan Information 

6 DHCF’s May 24, 2019 Response to Plaintiffs’ February 6, 2019 FOIA 

Request – Health Services for Children with Special Needs Information 

7 Fourth Affidavit of Linda Seals, September 12, 2019 

8 Affidavit of Sarah Stenger, Paralegal at Terris, Pravlik & Millian, LLP, 

September 23, 2019 

9 Affidavit of Shana Bartkowski, Pharmacy Manager, Whitman-Walker 

Health, August 15, 2018 

10 District of Columbia Health Care Finance’s August 2019 Monthly 

Enrollment Report 

11 DHCF Website, Medical Assistance Programs: Information and 

Eligibility, available at https://dhcf.dc.gov/page/medical-assistance-

programs-information-and-eligibility, downloaded on September 23, 

2019 

12 Affidavit of Ann Robertson, August 8, 2018 

13 Second Affidavit of Elsa Maldonado, October 4, 2018 

14 Plaintiffs’ February 6, 2019 FOIA Request to DHCF11 

15 Third Affidavit of Linda Seals, October 3, 2018 

16 Affidavit of John Doe, October 3, 2018 

17 DHCF Letter to Pharmacies Regarding Point-of-Sale Notice Pilot, 

April 17, 2019 

18 DHCF List of Pharmacies and Notice Numbers Delivered, Undated12 

19 DHCF Pilot Program’s Individualized Written Notice 

20 Plaintiffs’ Proposed Individualized Written Due Process Notice 

21 Plaintiffs’ July 23, 2019 FOIA Request to DHCF  

 
11 Plaintiffs’ request letter is dated January 29, 2019, but the letter was submitted to DHCF on 

February 6, 2019.  

12 Plaintiffs’ Exhibits 17-19 were received by plaintiffs in response to their FOIA request on July 

23, 2019 (Pl. Ex. 21). 
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