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Defendants.

This matter comes before the undersigned three-judge panel upon State Board

Defendant's Motion for Clarification fled on August 21, 2021.
In this litigation, Plaintiffs seeka declaration that N.C.G.S. § 13-1, the North

Carolina statute providing for the restorationofrightsofcitizenship—which includes the

ight to vote—for persons convicted ofa crime, is facially unconstitutional and invalid
under the North Carolina Constitution to the extent it prevents persons on probation,
parol, or post-release supervision from voting in North Carolina elections. Plaintiffs also
sock, in the alternative, injunctive relief. Specifically, Plaintiffs contend Section 13-1ofour
General Statutes violates Article I, Sections 10, 11, 12, 14, and 19ofour Constitution.

ProceduralHistory

Plaintiff ld the initial complaint in this matter on November 20, 2019, and an
amended complaint on December 3, 2019. Defendants filed answers to and motions to
dismiss the amended complaint in January 2020; the motions to dismiss were subsequently

withdrawn. On May 11, 2020, Plaintiffs filed a motion for summary judgment or, in the

alternative, a preliminary injunction.



On June 17, 2020, this action was transferredto a three-judge panelof Superior

Court, Wake County, pursuantto N.C.G.S.§ 1-267.1 and N.C.G.S. § 1A-1, Rule 42(5)(4). On
June 24, 2020, the Chief Justice of the Supreme Courtof North Carolina, pursuant to

N.C.G.S.§ 1-267.1, assigned the undersigned three-judge panel to preside over the facial

constitutional challenges raised in this litigation.

On September 4, 2020, a majorityof the undersigned panel granted in part and

denied in part Plaintiffs’ motion for summary judgment, granted summary judgment in

part to Defendants, and granted a preliminary injunction. The preliminary injunction was.

granted with respect to Plaintiffs claims under Article I, §§ 11 and 19 for those persons

convicted ofa felony and, as a result, made subject to property qualifications. Specifically,

the preliminary injunction stated:

a. Defendants, their officers, agents, contractors, servants,
employees, and attorneys, and any persons in active concert or
participation with them who receive actual notice in any
‘manner ofthis Order are hereby enjoined from preventing a
person convictedof a felony from registering to vote and
exercising their right to vote if that person's only remaining
barrier to obtaining an “unconditional discharge,” other than
regular conditions of probation pursuant to N.C.C.S. § 15A-
13430), is the payment ofamonetary amount.

b. Defendants, their officers, agents, contractors, servants,
employees, and attorneys, and any persons in active concert or
participation with them who receive actual notice in any
‘manner ofthis Order are hereby enjoined from preventinga
person convictedof a felony from registeringtovote and
exercising their right to voteifthat has been discharged from
probation, but owed a monetary amount upon the termination
of their probation or if any monetary amount owed upon
discharge from probations was reduced to a civil lien.

The following three claims remained for trial following the preliminary injunction

and summary judgment:

1. that N.C.G.S. § 13-1 violates the Equal Protection Clause of
the North Carolina Constitution by depriving all persons
with felony convictions subjectto probation, parole, or post-
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release supervision, who are not incarcerated,ofthe right
to vote;

2. that N.C.G.S. § 13-1 violates the Equal Protection Clause of
the North Carolina Constitution by depriving the African
American communityof substantially equal voting power;

5 that NCS.§ 15-1 ites th Fre Becton Clase of
the North Carolina Constitution.

‘Trial on these claims was held in Wake County before the three-judge panel on

August 16, 2021 through August 19, 2021. On August 19, 2021, the panel issued a

clarifying ruling from the bench pertainingto the language on the forms promulgated by

the State Board of Elections regarding voter eligibility in light of the September 4, 2020,

preliminary injunction. In response to this ruling, State Board Defendants filed a Motion

for Clarification, citing concerns on the administrability ofa requirement that they identify

‘a smaller segment of the population of North Carolinians whose only barrier to completing

the conditions of their probation is the payment ofamonetary obligation. A conference was

held on the matter via WebEx on August 20, 2021 and the panel announced an oral ruling

via conference on WebEx on August 23, 2021.

Voting QualificationsforPersonsConvictedofFelonies

Article VI, Section 2of the North Carolina Constitution delineates certain

qualifications, or disqualifications, affecting a person's ability to vote in our State. Relevant

to this case is Article VI, Subsection 2(3), which dictates that “[n]o person adjudged guilty of

a felony against this State or the United States, or adjudged guilty ofa felony in another

state thatalso would be a felony if it had been committed in this State, shall be permitted

to vote unless that person shall be frst restored to the rights ofcitizenship in the manner

prescribed by law.” N.C. Const. art. VI, § 2(3).
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Plaintiffs action challenges the “manner prescribed by law” in which voting rights

are automatically restored to persons convictedof felonies. The current iteration of the

restoration of rights statute reads as follows:

Any person convictedof a crime, whereby the rightsof citizenship are
forfeited, shall have such rights automatically restored upon the
occurrence of any oneof the following conditions:

(1) Theunconditional dischargeof an inmate,of a probationer,orof
a parolee by the agency of the State having jurisdiction of that
person or of a defendant under a suspended sentence by the court.
(2) The unconditional pardonofthe offender.
(3) The satisfaction by the offenderofall conditionsof a conditional
pardon.
(4) With regard to any person convicted of a crime against the
United States, the unconditional discharge of such person by the
agency of the United States having jurisdiction of such person, the
unconditional pardon of such person or the satisfaction by such
personof a conditional pardon.
(5) With regardtoany person convictedof a crime in another state,
the unconditional discharge of such person by the agency of that
state having jurisdictionof such person, the unconditional pardon
of such person or the satisfaction by such person of a conditional
pardon.

N.C.G:S. § 13-1. That the present-day version of the statute requires the unconditional

discharge ofa person convictedof a felony is of particular import in this case when

considering 1) the history of how our State has provided for the restoration of rights of

citizenship, and 2) what is required ofa person convicted ofa felony to ultimately obtain an

unconditional discharge.

History of Restors itizenship in North

The manner prescribed by law to restore the rightsofcitizenship for certain persons

has a long and relevant history. In 1835, North Carolina amended its constitution to permit

the enactment of general laws regulating the methods by which rightsofcitizenship—

including the right to vote—are restored to persons convictedof“infamous crimes.”

Infamous crimes included offenses which warranted “infamous punishments.” Thereafter in
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1840,a general law was passed regulating the restoration of rights, including granting the

courts unfettered discretion in restoring rights of citizenship.

After the civil war, North Carolina adopted a new constitution which allowed all

men to vote, eliminated property-based voting limitations, and abolished slavery. Persons.

convictedof specific crimes were not expressly forbidden by the constitution from voting;

however, a combinationof constitutional amendments—including an amendment in 1875

that provided for the disenfranchisementofpersons convictedoffelonies and infamous

crimes—and laws passed over the following decades maintained limitations on the

restoration of rights for persons convictedofcertain crimes, thereby continuing to deny

such persons the ability to vote. Judicial discretion remained partof the process for

restoring a person's rights of citizenship.

These limitations lasted until 1971, when the reference to infamous crimes was

removed from the constitutional provision and voting rights were taken away from only

persons convictedoffelonies. Later, the statute was further amended to remove certain,

express requirements that must be met by a person convictedof a felony to have their

rightsof citizenship restored.

Today, the restoration ofrights under N.C.G.S. § 13-1 is automatic upon a person's

“unconditional discharge” and is not expressly subject to a discretionary decision by a

government official, e.g, a judge. But while the final decision to restore a person's rights of

citizenship is not left to the discretionof a judge, there do remain a numberofdiscretionary

decisions, especially in sentencing, but also in whetherto charge an individual, what

offenses to charge, whether to reduce charges, and whether a plea offer is extended, that

have a direct effect upon when a person's right to vote is restored, along with the

qualifications and requirements that must ultimately be satisfied before a person convicted

ofa felony is permitted to vote.
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InjunctiveRelief
“The purpose ofa preliminary injunction is ordinarily to preserve the status

quo pending trial on the merits. Its issuance is a matterofdiscretiontobe exercised by the

hearing judge after a careful balancingofthe equities.” State ex rel. Edmisten v. Fayetteville
Street Christian School, 299 N.C. 351, 357, 261 S..2d 908, 913 (1980). A preliminary
injunction is an “extraordinaryremedy” and will issue “only (1) if a plaintiffis able to

‘show likelihood of success on the merits of his case and (2) if a plaintiffis likely to sustain

irreparable loss unless the injunction is issued, or if in the opinion of the Court, issuance is
necessary for the protectionof a plaintiffs rights during the courseof litigation.” A.E.P.

Industries, Inc. v. McClure, 308 N.C. 393, 401, 302 S.E.2d T54, 750-60 (1983) (emphasis in

original);seealso N.C.G.S. § 1A-1, Rule 65(5). When assessing the preliminary injunction

factors, the trial judge “should engage in a balancing process, weighing potential harm to

the plaintiffif the injunction is not issued against the potential harm to the defendant if

injunctivereliefis granted. Ineffect, the harm alleged by the plaintiff must satisfy a

standard of relative substantiality as well as irreparability.” Williams v. Greene, 36 N.C.

App. 80, 86, 243 S.E.2d 156, 160 (1978).

Article VI, § 2(3), of our Constitution takes away the right to vote from persons.

convicted of felonies but does not command the manner in which the right to vote is

restored, leaving it only to be in “the manner prescribed by law.” Hence, it is the

implementing legislation that determines whether a person convictedof a felony has met

the requisite qualificationstoexercise the fundamental righttovote. Plaintiffs in this case

challenge the facial constitutionality ofthat implementing legislation, contending N.C.G.S.
§ 13-1 violates rights guaranteed by multiple provisionsofthe DeclarationofRights in

Article I of our Constitution.
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Plaintiffs’ burden to show a likelihood of success on the merits of their claims is

substantial because when aplaintiffchallenges the facial constitutionalityof a statute, the

courts presume “that any act passed by the legislature is constitutional,” and “will not

strike it down if [it] can be upheld on any reasonable ground.” State v. Bryant, 359 N.C.

554, 564, 614 S.5.2d 479, 486 (2005) (quoting State v. Thompson, 349 N.C. 183, 491, 508.

S124 277, 281-82 (1998); Cooper v. Berger, 370 N.C. 392, 413, 809 S.E.2d 98, 111 (2018)

(explaining that courts will not declare a law invalid unless it is determined to be

“unconstitutional beyond a reasonable doubt’). Accordingly, “fa]n individual challenging the

ficial constitutionality ofa legislative act ‘must establish that nosetof circumstances exists

under which the [alet would be valid.” Thompson, 349 N.C. at 491 (second alteration in

original) (quoting United States v. Salermo, 481 U.S. 739, 745, 107 S. Ct. 2095, 2100

1987).

In addition to the authoritytogrant and deny equitable relief, North Carolina trial

courts have the power to shape thatreliefas a matterofdiscretion. Roberts v. Madison

County Realtors Ass'n, 344 N.C. 394, 399, 474 S524 783, 787 (1996). It is the “unique role

of the courts” to be able to “fashion equitable remedies” such as injunctions when it is

necessary to “protect and promote the principlesof equity.” Lankford v. Wright, 347 N.C.

115, 120,489S.E.2d 604, 607 (1997).

Expanding the Scopeof the September 4, 2020, Preliminary Injunction to a Wider
Classof Individuals

The September 4, 2020, preliminary injunction was intended to allow those

individuals who are subject to post-release supervision, parole, or probation solely by virtue
ofcontinuing to owe monetary obligations to register to vote. The language on State Board

ofElections forms was changed to reflect the preliminary injunction; however, through no

intentional fault ofeither party, this language does not adequately reflect the intent of the
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preliminary injunction. The panel advised the parties ofthis on August 19, 2021, and

indicated that an immediate change would need to be made to the forms to accurately

reflect the preliminary injunctions intent and effect.

‘The panel met with the parties on August 20, 2021, upon concerns from State Boaxd

Defendants and Plaintiffs about implementation and administrability of the language as

proposed by State Board Defendants. After a careful analysis of the issues presented, the

Court has determined that a modificationofthe preliminary injunction to enjoin denial of

voter registration for any convicted felon who is on community supervision, whether

probation, post release supervision, or parole, is required.

Plaintiffs have demonstrated a likelihoodofsuccess based on their remaining claims

that stood for trial, in addition to the likelihoodofsuccess on the meritsoftheir claims as

addressed in this Courts September 4, 2020, preliminary injunction. As acknowledged by

Legislative Defendants at trial, there is no denying the insidious, discriminatory history

surrounding voter disenfranchisement and efforts for voting rights restoration in North

Carolina. As to a balancingofthe equities, after weighing the potential harm to Plaintiffs if

the preliminary injunction is not modified to include a broader classof individuals against

the harm to Defendants if the injunction is modified, the Court concludes thebalanceof

equities weighs in Plaintiffs favor.

As an initial matter, the State Board Defendants represented to the Court that there

wasan immediate need for clarification and definitive language on State Board of Election

forms in light up the upcoming municipal elections. There are several administrability

challenges expressed by State Board Defendants that present aseriousthreat of harm to

Plaintiffs and their clients. It is apparentto the Court that State Board Defendants may be

unable to effectively identify individuals covered by the September 4, 2020, preliminary

injunction. State Board Defendants asserted that it may be impossible for the North
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Carolina Departmentof Safety (DPS) to be able to isolate individuals who are on post-

release supervision, parole, or probation solely as the result of a monetary obligation. DPS

‘has no mechanism for identifying whether individuals would not be serving probation but:

for those monetary obligations.

State Board Defendants presented the Court with two proposed avenues to

implement the September 4, 2020, preliminary injunction. The first avenue would place the
burdenofdisproving ineligibility on voters who may be ligible under the original
injunction language. State Board Defendants admit this may result in preventing
individuals who are eligible to vote from voting. The second proposal would involve DPS
removing all individuals with monetary obligations as a term of their probation from their

feedofsupervision,therebyallowing all of those individuals to register and vote. However,
that could lead to individuals who are not in fact covered by the September 4, 2020,

preliminary injunction bing erroneously told that they are eligible to vote. This could
expose these individuals to criminal liability, as it is a Class I felony in North Carolina fora

felon to vote without having had their voting rights restored. See N.C.G.S §163-275. Both of

these solutions are untenable.

Further, neitherofthe proposals would address the 5,075 federal probationers who

are not subject to conditionsof probation under North Carolina la, but are incligible to
Vote due to ther felon status

“The harm alleged by Plaintifs is both substantial and irreparable should yet
another election pass by with Plaintiffs being precluded from their fundamental right to

vote by virtue of them being on parole, probation, or post-release supervision as a resultofa

felony conviction. In addition, expanding the scope of the Courts prior preliminary

injunction will ease the administrative burden on State Board Defendants.
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Conclusion
Under these circumstances, the Court, in its discretion and after a careful balancing

ofthe equities, concludes tht it is necessary for equity and adminitrability of the intent of
the September 4, 2020, preliminary injunction to amend that injunction to include a
broader elassof individuals. The Court further concludes that the security already

submitted by Plaintiffs pursuant to Rule 65(c)of the North Carolina Rules ofCivil

Procedure to secure the paymentofcosts and damages in the event it is later determined

this relief has been improvidently granted is sufficient and no further security is needed.

“The Honorable John M. Dunlo dissents from this Order.
For the foregoing reasons, and in light of the need for clarification and clear

administeabiliy of the September 4, 2020, preliminary injunction, tis ORDERED that
I The September 4, 2020, Preliminary Injunction is modified to enjoin

Defendants from denying voter registration to any convicted flon who is oncommunity supervision, whether probation, post release supervision, orparol.
IL This ruling applies to persons convited in both North Carolina state and

federal court andi effective immediatly.
IL This Preliminary Injunction shall continue ineffect until there is a full

determination of the merits of the claims in this action, unless otherwise
expressly superseded by a subsequent orderof the Court.

IV. Plaintiffs’ previously submitted bond in the amountof$1000 is sufficient and
proper forthe issuance ofthis Order.

SO ORDERED, this the 27 dayofAugust, 2021.

Deri de
TiC. Bell, Superior Court Judge

eth. nor. Sopior Cot
as amajoriy of this Three Judge Panel
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
‘SUPERIOR COURT DIVISION

COUNTY OF WAKE FILE NO. 19 CVS 15941

COMMUNITY SUCCESS INITIATIVE,
etal.

Plaintiffs,

v ORDER ON AMENDED PRELIMINARY
INJUNCTION

TIMOTHY K. MOORE, in his official (DISSENT)
capacity as Speakerof the North Carolina
HouseofRepresentatives, ef al,

Defendants.

John Dunlow, dissenting,

For the reasons specified in my dissentto the majority's September 4, 2020, Order

on summary judgment and preliminary injunction, I would find that Plaintiffs have not

shown a likelihoodof success on the merits of the case and would not amend the

preliminary injunction.

Joby M. Dunlow, Superior Court Judge
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Service is made upon local counsel for all attorneys who have been granted pro hac vice admission, with 
the same effect as if personally made on a foreign attorney within this state. 
 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that a copy of the foregoing document was served on the persons indicated 

below, pursuant to the Court’s July 15, 2020 Case Management Order, via e-mail transmission, 

addressed as follows: 

  
Daryl Atkinson 
Whitley Carpenter 
daryl@forwardjustice.org 
wcarpenter@forwardjustice.org 
Counsel for Plaintiffs 
 
R. Stanton Jones* 
Elisabeth S. Theodore* 
Daniel F. Jacobson* 
Graham White* 
stanton.jones@arnoldporter.com 
elisabeth.theodore@arnoldporter.com 
daniel.jacobson@arnoldporter.com 
graham.white@arnoldporter.com 
Counsel for Plaintiffs 
 
Farbod K. Faraji* 
Aditi Juneja* 
farbod.faraji@protectdemocracy.org 
aditi.juneja@protectdemocracy.org 
Counsel for Plaintiffs 
 
*Admitted pro hac vice 

Orlando L. Rodriguez 
114 W. Edenton St. 
Raleigh, NC 27603 
orodriguez@ncdoj.gov 
Counsel for Legislative Defendants 
 
Paul M. Cox 
Terence Steed 
114 W. Edenton St. 
Raleigh, NC 27603 
pcox@ncdoj.gov 
tsteed@ncdoj.gov 
Counsel for State Board Defendants 

 
 

This the 27th day of August 2021. 
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