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- 'elSO UNITED STATES DISTRICT COURT 

7 CENTRAL DISTRICT OF CALIFORNIA 

8 SOUTHERN DIVISION 

9 RICHARD S., et al., Case No. SA CV 97-219 GLT(ANx) 

10 Plaintiffs, 

11 vs. 

12 DEPARTMENT OF DEVELOPMENTAL 
SERVICES OF THE STATE OF 

13 CALIFORNIA, et al., 

14 Defendants, 

15 vs. 

16 BARBARA BELL, et al., 

17 Intervenors. 

18 

ORDER ON MOTIONS FOR SUMMARY 
JUDGMENT 

19 After the briefing on these motions, and shortly before oral 

20 argument, R~chard S. d~ed. Although h~s death was d~scussed br~efly 

21 at oral argument, the part~es have not had full opportun~ty to br~ef 

22 and argue the legal effect of h1s absence from the case. Therefore, 

23 the Court w~ll rule on these motions w~thout regard to the death of 

24 R1chard S., and any party may later ra1se any appropr~ate ~ssue 

25 concerning his absence from the case. lI 

26 

27 

28 

11 If, as one party urged at oral argument, the rema~n~ng 
plaintiffs are not truly "aggrieved persons," Richard 8. 's death 
may leave no case or controversy. 
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1 Plalntlffs' Motlon for Summary Judgment is DENIED. 

2 Intervenors' Motlon for Partlal Summary Judgment lS GRANTED as to 

3 the flrst ADA count of the SAC. The motlon lS also GRANTED as to the 

4 second clalm for rellef of the FACI and an approprlate injunctlon wlll 

5 lssue. The motion lS DENIED as to all other parts. 

6 Defendants' Motlon for Partlal Summary Judgment lS GRANTED as to 

7 the thlrd and fourth § 1983 counts of the SAC. The motlon is DENIED 

8 as to In] unctl ve rellef. 2/ 

9 I. BACKGROUND 

10 ThlS case concerns the release of developmentally dlsabled adults 

11 from state developmental centers (DCs) lnto communlty placements. 

12 Communlty placements are typically less restrlctive than the 

13 developmental centers, but are often less equlpped to deal wlth 

14 dlfflcult patlents. It is the leglslative pollcy of the state to 

15 "mainstream" the developmentally dlsabled out of hospltals and into 

16 "natural communl ty settlngs." See Cal. Welf. & Inst. Code § 4500 et 

17 ~ (the Lanterman Act). The 1994 settlement In Coffelt v. 

18 Department of Developmental SerYlces (S.F. Superlor Court, Case No. 

19 91641), required the Callfornla Department of Developmental Services 

20 (DDS) to reduce by one thlrd the populatlon of persons residlng ln 

21 developmental centers wlthln flve years. 

22 Plalntlffs clalm the communlty care provlders were not prepared 

23 to deal wlth the rapld lnflux of patlents. Plalntiffs Rlchard S., 

24 Cynthla R. and Va1dlna R. are patlents at FalrVlew Developmental 

25 

26 21 The State Defendants and Intervenors have filed 
evidentiary objections to various documents offered by 

27 Plaintiffs. These Ob]ectlons are SUSTAINED. The documents at 
lssue are irrelevant to this motion and there was no need for the 

28 Court to consider them in making its decision. 
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1 Center (Fa~rv~ew). W~ll~am Cable, M.D. (guard~an ad l~tem for R~chard 

2 S.) was the Ch~ef of the Med~cal Staff at Fa~rv~ew. The State 

3 Defendants ~nclude the DDS, Fa~rv~ew, the South Coast Reg~onal 

4 ProJect, and four individual d~rectors of these agencies.)1 Also 

5 named as Defendants are f~ve Reg~onal Centers (RC Defendants) .41 

6 Intervenors are three ind~v~duals w~th developmental d~sabllltles 

7 and three organlzatlons, all of whom seek to uphold the Coffelt 

8 settlement and ensure contlnued access to communlty homes. They argue 

9 Plalntlffs In thlS case are opposed to communlty placement and are 

10 lmproperly trYlng to limit such access. Plalntlffs and Intervenors 

11 both sought to represent a class of slmllarly sltuated dlsabled 

12 persons. The Court denled both of the confllctlng requests for class 

13 certlflcatlon. 

14 Plalntlffs' Second Amended Complalnt (SAC) alleges SlX counts 

15 under the Amerlcans wlth Dl$abll~t~es Act (ADA), 42 U.S_C. § 12101 ~ 

16 ~, four counts under 42 U.S.C. § 1983, and seeks declaratory and 

17 injunctlve rel~ef. In 1997 the Court lssued a prellmlnary lnJunct~on 

18 enJolnlng Defendants from releaslng or transferring Falrvlew resldents 

19 unless they elther have capaclty to obJect or are "represented" by a 

20 faml1y member or conservator. Intervenors' Flrst Amended Complalnt In 

21 Interventlon (FACI) alleges a § 1983 clalffi agalnst Plalnt~ffs, a 

22 § 1983 c1alm agalnst Defendants, an ADA claim aga~nst Plalntlffs, an 

23 
31 The four lndlvldual State Defendants are Clifford Allenby 

24 (Director of the DDS), Hugh Kohler (Executlve Dlrector of 
Fairview), Lllla Tan Flgueroa (Medical Director of Falrview), and 

25 Dawn Lemonds (Director of the South Coast Regional Project) . 

26 41 The five RC Defendants are the Harbor Regional Center, 
Regional Center of Orange County, San Diego Regional Center, 

27 South Central Los Angeles Regional Center, Westslde Regional 
Center. Intervenors have dismlssed their claims against these 

28 Defendants. 
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1 ADA claim aga~nst Defendants, and seeks ~nJunctLve relLef. 

2 Plaint~ffs move for summary Judgment on all cla~ms Ln the SAC. 

3 Intervenors move for part~al summary Judgment on the fLrst ADA count 

4 of the SAC, the fLrst and th~rd § 1983 counts of the SAC, and the 

5 second and fourth § 1983 counts of the FACI. The State Defendants, 

6 Jo~ned by the San D~ego RegLonal Center,51 move for partLal summary 

7 Judgment on the thlrd and fourth § 1983 counts of the SAC and on the 

8 lssue of ~nJunctlve rel~ef. The Reglonal Center of Orange County 

9 jOLns wLth the State D~fendants' mot~on as to the issue of LnJunctlve 

10 rellef, and Joins with the Intervenors' motlon as to the flrst ADA 

11 count of the SAC. 

12 II. DISCUSSION 

13 Summary Judgment LS proper Lf "there ~s no genu~ne lssue as to 

14 any materlal fact and the movLng party LS entLtled to a Judgment as a 

15 matter of law." Fed. R. CLV. Proc. 56(c). A fact LS materLal Lf ~t 

16 "Inlght affect the outcome of the su~ t under the governing law." 

17 Anderson v. LLberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 

18 2509 (1986). A factual d~spute is genu~ne ''If the eVldence lS such 

19 that a reasonable Jury could return a verdlct for the nonmoving 

20 party." Id. 

21 The movlng party In a summary Judgment motLon bears the in~tlal 

22 burden of showlng the absence of a genuLne lssue of mater~al fact. 

23 Celotex CorQ. y. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 2553 

24 (1986). If the movlng party makes this init~al show~ng, the burden 

25 
51 The San Diego Regional Center has moved for summary 

26 judgment on all counts of the SAC, but has offered no significant 
argument or eVldence in support its motion other than its joinder 

27 with the State Defendants. The San D~ego Reglonal Center's 
motion is DENIED as to all counts not addressed in the State 

28 Defendants' motion. 
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1 sh~fts to the nonmov~ng party to "des~gnate spec~f~c facts show~ng 

2 that there ~s a genu~ne ~ssue for tr~al." Id., 477 U.S. at 324, 106 

3 S.Ct. at 2553 (c~tat~on om~tted). In other words, the non-mov~ng 

4 party must produce ev~dence that could cause reasonable jurors to 

5 d~sagree as to whether the facts cla~med by the mov~ng party are true. 

6 In mak~ng a summary Judgment deter~nat~on, the Court must view 

7 the ev~dence presented ~n the light most favorable to the non-moving 

8 party, drawing "all Just~flable ~nferences ... ~n his favor." 

9 Anderson, 477 U.S. at 255, 106 S.ct. at 2513. If the non-mov~ng party 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

fa~ls to present a genUlne issue of material fact, the Court must 

grant summary Judgment. Celotex, 477 U.S. at 323-24, 106 S.Ct. at 

2553. If, however, the evidence of a genuine issue of material fact 

is "merely colorable" or of insignificant probat~ve value, summary 

judgment is appropriate. See Anderson, su~ra, 477 U.S. at 249-50, 106 

S.Ct. at 2511. 

A. P1aint~ffs' ADA Cla~ms 

1. Vlolat~on of Integrat~on Mandate 

The f~rst ADA count of the SAC alleges Defendants have vlolated 

the communlty "lntegratlon mandate" of the ADA. Pla~nt~ffs contend 

they were prematurely dlscharged ~nto the commun~ty when lt was unsafe 

for them, and were ~n the process den~ed adequate med~cal advlce and 

supervis~on. SAC ~~ 158-60. That may be actlonable under other 

theor~es, but not under the ~ntegration mandate. 

Discr~m~nation against d~sabled ~nd~v~duals by public ent~t~es ~s 

prohlblted. 42 U.S.C. § 12132. The ~mplement~ng regulatlons, wh~ch 

expand on th~s proh~bltion, ~nclude the fol1owlng prov~s~on: "A publ~c 

ent~ty shall a~nlster serv~ces, programs, and act~vlt~es In the most 

~ntegrated sett~ng appropr~ate to tbe needs of quallf~ed ind~v~dua1s 
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1 wlth dlsabliltles." 28 C.F.R. § 35.l30(d). 

2 In Olmstead v. L.C. ex reI. Zlmrlng, 527 u.s. 581, 119 S.Ct. 2176 

3 (1999), the Supreme Court addressed thlS lntegration regulatlon. The 

4 plalntlffs In Olmstead were mentally dlsabled lndlvlduals who sought 

5 communlty placement. The Supreme Court held the denlal of communlty 

6 placement could vlolate Tltle II by hlnderlng lntegratlon. The Court 

7 stated "unJustlfled instltutlonal lsolatlon of persons wlth 

8 dlsabllltles lS a form of dlscrlmlnatlon" because "lnstltutlonal 

9 placement of persons who can handle and beneflt from community 

10 settlngs perpetuates unwarranted assumptlons that persons so lsolated 

11 are lncapable or unworthy of partlclpatlng In communlty llfe" and 

12 because "conflnement In an lnstltutlon severely dlmlnlshes [thelr] 

13 everyday hfe actlvltles." Id...., 119 S.Ct. at 2187. 

14 It does not follow from Olmstead that the conVerSEL1S true: there 

15 lS no basls for saylng a premature dlscharge lnto the communlty lS an 

16 ADA dlscrlmlnatlon based on dlsabllity. There lS no ADA provision 

17 that provldlng communlty placement lS a dlscrlmlnatlon. It may be a 

18 bad medlcal declslon, or poor policy, but lt lS not dlscrimlnatlon 

19 based on dlsablilty. 

20 The first ADA count of the SAC falls as a matter of law. 

21 Plaintiffs' motlon lS DENIED as to this count. Intervenors' motlon lS 

22 GRANTED as to thlS count. Partlal summary Judgment lS GRANTED for the 

23 Reglonal Center of Orange County on thlS count. 

24 2. Failure to Provide Conservators 

25 The second and thlrd ADA counts of the SAC allege Defendants 

26 vlolated the ADA by faillng to properly care for Plalntlffs and 

27 dlscrlmlnatlng among dlsabled persons by only conslderlng some for 

28 communlty placement, and by only chooslng people w~thout conservators 
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1 for commun~ty placement. SAC ~~ 162-67. Pla~nt1££s' mot1on does not 

2 address most of these clalms. Instead, they now argue Defendants 

3 v10lated the ADA by £a1l1ng to provlde conservators for all res~dents 

4 of DCs. 6/ 

5 Plalntlf£s argue the fallure to provide conservators for Rlchard 

6 S. and other dlsabled persons 1S dlscrlmlnatory because lt denles 

7 those without conservators adequate representation ln the procedures 

B surrounding communlty placement. 

9 The language of § 12132 prohlblts denying beneilts or 

10 dlscrimlnatlng "by reason of" a dlsablilty. Plalntlffs' eVldence does 

11 not show that any resldents of DCs are denled conservators "by reason 

12 of" the~r d~sabll1tleS. All of the DC resldents, whether or not they 

13 have conservators, are dlsabled. There has been no showlng 

14 conservatorshlp lS only denied to lndlvlduals wlth partlcular 

15 disabillt~es, or any other showlng that would brlng the challenged 

16 policles wlthln the scope of § 12132. 

17 Pla~nt~ffs argue there lS a generallzed prohlblt~on on 

1B dlscnmlnahon "amongst the d15abled." Nothlng In the ADA, the 

19 regulat~ons, or the Olmstead decls~on creates such a generallzed cause 

20 of action for "dlscrlmlnatlon amongst the dlsabled." The fact some 

21 dlsabled persons have conservators whlle others do not does not 

22 constltute d~scrimination under the ADA. Plalntlffs' argument falls 

23 as a matter of law. 

24 Plalntiffs' own statement of uncontroverted facts does not 

25 necessarlly support thelr clalm of dlscrlmlnatl0n "amongst the 

26 
6/ Plaintiffs have not abandoned their "professlonal 

27 judgment" arguments, which were originally ralsed in these 
counts. They now raise these arguments in the context _of thelr 

2B § 19B3 claims, discussed below. 
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1 d~sabled." They concede "[e]ven those [DC] res~dents who have 

2 conservators are often under-represented dur~ng .. ~mportant 

3 decision-mak~ng processes." PSUF ~ 59. A material question ex~sts as 

4 to whether the absence of conservatorsh~ps for some DC res~dents 

5 actually den~es them any benef~t or has any d~scr~minatory effect. 

6 P1a~nt~ffs are not ent~tled to summary Judgment on the~r argument 

7 den~al of conservatorsh~ps v~olates the ADA. They have brought no 

8 other arguments in support of the~I second and th~rd ADA counts. 

9 Pla~nt~ffs' mot~on ~s DENIED as to these counts. 

10 3. Retal~at~on Under 42 U.S.C. § 12203 

11 Pla~nt~ffs contend Defendants v~olated the retal~at~on prov~s~on 

12 of the ADA by tak~ng retal~atory act~ons against Cable for his efforts 

13 on P1a~nt~ffs' behalf to oppose the~r commun~ty placement. Defendants 

14 argue this Court, ~n Cable's related action, already cons~dered and 

15 reJected such contentions when ~t den~ed Cable's request for a 

16 prel~m~nary ~nJunct~on barr~ng h~s term~nat~on. 

17 Pla~nt~ffs have not suffered d~scr~m~nat~on or coercion under 

18 § 12203 and so are not "aggr~eved persons" under th~s statute. They 

19 have offered no ev~dence show~ng any actual harm to themselves 

20 result~ng from the adverse actions against Cable, nOr do they have 

21 stand~ng to assert Cable's r~ghts ~n th~s act~On. 

22 A pla~nt~ff "generally must assert h~s own legal r~ghts and 

23 interests, and cannot rest h~s cla~m to relief On the legal r~ghts or 

24 ~nterests of th~rd part1es," espec1ally where those th1rd part1es are 

25 capable of "assert~ng the~r own r~ght ~n a proper case." Warth v. 

26 Seldin, 422 U.S. 490, 499, 510 (1975). Here Cable has already 

27 asserted h~s r~ghts ~n a separate act~on, and 1t would be 

28 
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1 inappropr~ate to allow Pla~nt~ffs to l~t~gate those r~ghts here. 71 

2 Pla~nt~ffs' mot~on ~s DENIED as to the fourth ADA count of the 

3 SAC. 

4 4. Consp~racy to V~olate the ADA 

5 Pla~nt~ffs have presented no arguments or ev~dence ~n support of 

6 the f~fth and s~xth ADA counts of the ADA, wh~ch allege consplracy to 

7 violate the ADA.sl In add~t~on, these counts rely on elements of the 

8 counts dlscussed above. Plalnt~ffs' flfth ADA count depends ln part 

9 on the theory of dlscr~minat10n "amongst the d~sabled" Wh1Ch was 

10 reJected above. SAC ~ 175. Pla1nt1ffs' slxth ADA count is dependent 

11 on their § 12203 retal1at~on cla~m, also dlscus5ed above. Summary 

12 Judgment 15 ~nappropriate and Pla~ntiffs' motion 15 DENIED on these 

13 two counts. 

14 B. Pla~ntiffs' Sect~on 1983 Clalms 

15 1. Due Process--"PrQfess~ona1 Judgment" 

16 Pla~Qt~ffs contend Defendants fa~led to exerC1se "profess1onal 

17 Judgment" when dec1dlng to transfer them to community placements. 

18 Pla1nt1ffs argue this was an 1nfringement of the~r r1ght to due 

19 process of the law under the Fourteenth Amendment and 1S act~onable 

20 under 42 U.S.C. § 1983. 91 Defendants contend professlonal Judgment 

21 

22 11 Even if standing were not a problem, litigating this 
claim in this action would create problems of res judicata and/or 

23 collateral estoppel in Cable's action. 

24 81 Because Plaintiffs have moved for summary judgment on all 
the claims ~n the SAC, the Court reaches these counts even though 

25 they are not expressly addressed in the br~efs. 

26 91 Plaintiffs also allege their due process rights are 
infr~nged by the failure of the DDS to prov1de conservators. As 

27 stated above ~ the d1Scuss10n of the related ADA argument, 
genuine issues exist as to whether Plaintiffs were actually 

28 (cont1nued ... ) 
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1 was exerc1sed by a number of employees, and, wh1le Cable may have 

2 d1ssented, they were not obligated to follow his v1ewpo1nt. 

3 In Youngberg v. Romeo, 457 U.S. 307, 324 (1982) the Supreme Court 

4 held an involuntarily co~tted mentally d1sabled man had 

5 ~const1tut1onally protected 1nterests 1n cond1t1ons of reasonable care 

6 and safety, reasonably nonrestr1ct1ve conf1nement cond1tions, and such 

7 tra1n1ng as may be requ1red by these 1nterests." In reach1ng th1S 

8 hold1ng, the Court cons1dered the standard to be appl1ed 1n rev1ew1ng 

9 dec1S1ons made by state mental health 1nst1tut1ons. 

10 The Court f1rst noted W1nterference by the federal Jud1ciary w1th 

11 the 1nternal operat1ons of these 1nstitutions should be m1n1mlzed" and 

12 ~there certalnly lS no reason to th1nk Judges or jur1es are better 

13 qual1f1ed than appropr1ate professlonals 1n mak1ng such deC1Slons." 

14 ~ at 322-23. It then concluded ~[fJor these reasons, the dec1sl0n, 

15 1f made by a profeSS1onal, lS presumpt1vely val1d; llab1llty may be 

16 1mposed only when the dec1s1on by the profess1onal lS such a 

17 substant1al departure from accepted profess1onal Judgment, pract1ce, 

18 or standards as to demonstrate that the person responslble actually 

19 d1d not base the dec1s1on on such a judgment. "101 Id. at 323. 

20 Other courts have appl1ed th1S profess1onal Judgment due process 

21 standard to commun1ty placement 1ssues. See, e.g., Soc1ety for Good 

22 Wl11 to Retarded ChIldren v. Cuomo, 737 F.2d 1239 (2nd C1r. 1984); and 

23 

24 9/( •• • continued) 
deprived of any benefits or rights. See PSUF ~ 59. Summary 

25 Judgment is lnappropriate as to this issue. 

26 101 The Court defined "professlonals" as those with medical, 
nursing degrees, or other appropr1ate training, whIle also 

27 recognlzlng that some day-to-day care dec1s1ons necessarily must 
be made by less-trained employees under the superv1sion of 

28 professlonals. ~ at 323 n.30. 
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1 Mess~er v. Southbury Tra~n~ng Sch., 183 F.R.D. 350, 357 (D.Conn. 

2 1998). In those cases, unl~ke th~s one, the plaintlffs challenged 

3 state dec~sions refusing commun~ty placement. The Youngberg 

4 professional judgment standard would apparently apply equally here, 

5 however, even though Pla~nt~ffs challenge dec~s~ons favor~ng commun~ty 

6 placement. 

7 Pla~nt~ffs have not shown the profess~onal judgment standard was 

8 v~olated. They have offered ev~dence show~ng Cable obJected to 

9 community placement of Pla~nt~ffs, and evidence of some factors wh~ch 

10 they contend weighed against the commun~ty placements. They have not, 

11 however, offered ev~dence show~ng the decisions about Pla~nt~ffs' 

12 placements were not made by profess~onals or ev~dence the 

13 dec~s~onmakers made a "substant~al departure from profess~onal 

14 Judgment, pract~ce, or standards." 

15 The ev~dence demonstrates that a substant~al d~fference of 

16 opln~on ex~sted between Cable and h~s colleagues. Those colleagues, 

17 however, are also "professLonals." Youngberg does not authorLze 

18 courts to ~ntervene to resolve disputes among the professLonal staff 

19 of state mental Lnst~tutLons. 

20 Plalnt~ffs are asklng th~s Court to subst~tute ~ts Judgment for 

21 the instltut~ons' professlonal decislonmaking procedures. The Supreme 

22 Court has held such lnterference ~s to be minimized, and decLs~ons 

23 should be left to appropr~ate profess~onals. Youngberg, supra, at 

24 322-23. Here, Pla~ntlffs argue th~s Court should hold Cable's 

25 profess~onal judgment to be superlor to that of the other 

26 profess~onals at Falrv~ew who reached d~fferent conclus~ons. Ne~ther 

27 Youngberg nor any other dec~slon provldes author~ty for such a 

28 holdlng. 
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1 Plalntlffs crltlclze the lnterdlsclpllnary team declslonmaklng 

2 procedure at Falrvlew. They do not, however, offer evidence showlng 

3 how thls procedure (in w~ch several professionals ex~ne every case) 

4 provldes lnsufflclent professlonal Judgment, or how any such fallure 

5 rlses to the level of a denlal of due process under Youngberg. 

6 Moreover, Defendants have offered eVldence to the contrary. 

7 Thelr eVldence suggests the lnterdlsclpllnary team procedure provldes 

8 Falrview resldents wlth a broad-based range of professlonal oplnlons 

9 from varlOUS dlSClpllnes, the teams usually are able to reach 

10 consensus declsions, and adequate remedles eXlst for dlssentlng team 

11 members. Larsen Dec. ~~ 2, 4, 5. 

12 Genulne trlable lssues eXlst whether professlonal Judgment was 

13 exerclsed In Defendants' placement declslons, and summary Judgment lS 

14 lnapproprlate on thls lssue. Plalntlffs' motlon lS DENIED as to the 

15 flrst § 1983 count of the SAC. 

16 2. Violatlon of Soclal Securlty Act 

17 plalntlffs argue Defendants have deprlved them of rlghts 

18 conferred by the Soclal Securlty Act. Speclfically, they argue 

19 Defendants have not glven them notice of thelr rlght to a fair hearlng 

20 before thelr transfers to community placements. 

21 None of the partles challenge the appilcablilty of the Medicald 

22 portlons of the SOClal Securlty Act to the programs at lssue In thlS 

23 actlon. Defendants argue, however, that none o£ them are lnvolved in 

24 admlnlstering Callfornla's Medlcald program and are not responslble 

25 for the prOV1Slon of falr hearlngs. The Court agrees. 

26 Under the "single state agency· requlrement of 42 C.F.R. 

27 § 431.10(d) (2)-(3), a state's Medlcald program must deslgnate a slngle 

28 agency to admlnister and supervlse the program, and any other agencles 
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1 collaboratlng wlth that agency must not be able to "Substltute their 

2 Judgment for that of the Medlcaid agency" in any Medicald-related 

3 decislons. 

4 Callfornla's "slngle state agency" lS the Department of Health 

5 Servlces (DRS). See Pla1ntlff's Memo of P & A (Plalntlff's Mot1on) 

6 22. DHS lS not a Defendant In this action. If Pla1nt1ffs wish to 

7 challenge any den1al of hearlngs under the Med1cald provls1ons of the 

8 Soclal Secur1ty Act, they must br1ng an actlon agalnst the proper 

9 agency. 

10 The third § 1983 count of the SAC falls as a matter of law, Slnce 

11 no cla1m can be stated aga1nst any Defendant In th1S act1on. 

12 Pla1ntlffs' motlon.ls DENIED as to thlS count. State Defendants' 

13 motlon lS GRANTED as to thlS count. 

14 3. Intervenors' Arguments--Falr Hearlng 

15 Based on d1fferent lssues than those d1scussed In the prev10us 

16 two sectlons, Intervenors move for partlal summary Judgment on the 

17 flrst and thlrd § 1983 counts of the SAC. They argue determlnatlon of 

18 the need for 1nvoluntary lnstltutlonalization can be made only In a 

19 court of law, and Pla1ntlffs' requested rellef would confllct with 

20 thlS requlrement. Intervenors wlsh to secure due process protect1ons 

21 agalnst belng retalned In a DC, whlle Plalntlffs wlsh to secure due 

22 process protectlons agalnst belng discharged from a DC. 

23 Due process protectlons eXlst In both sltuatlons. As dlscussed 

24 above, Plalntlffs' concerns about dlscharges In vlolatlon of due 

25 process rlghts are addressed by the professlonal Judgment standard of 

26 Youngberg. Appllcable statutes also provlde procedural protectlons 

27 that may satlsfy due process requlrements, though the Court need not 

28 resolve thlS questlon here. 

H IDOCSIGL T ALLILC 1 ICiVII197\97-219197 -0219 msJten 13 



Case 8:97-cv-00219-GLT-AN     Document 393     Filed 03/27/2000     Page 14 of 19


1 Intervenors' concerns are valLd, but as dLscussed below, they 

2 need not be reached Ln thlS case. In Callfornia, Lnvoluntary 

3 commltment to a DC requlres a Judlcial hearlng wLth due process 

4 protectlons simllar to those In a crImInal trial. In re Hop, 29 

5 Cal.3d 82, 94 (1981); Conservatorshlp of Roulet, 23 Cal.3d 219 

6 (1979).111 

7 The procedures Involved in CIVIl commItment to a DC, however, are 

8 not at Issue ln thIS actIon. Only the procedures Involved In 

9 retentIon at a DC are at Issue here, and the due process concerns are 

10 not necessarily the same. See Cramer v. Gillermina R., 125 Cal.App.3d 

11 380, 393 (1981) (holding a full Judicial adversarial hearIng was not 

12 requIred before ISSUIng an lnterim order to hold retarded indIvlduals 

13 pendIng a judICIal recommltment hearIng). The Gillermlna R. deCISIon 

14 expressly pOInts out that ftprocedures relevant to due process 

15 involVIng recommltment were not at Issue In [In re Hop].N Gillermina 

16 ~, addItIonally, dealt WIth a dIfferent statutory commItment scheme 

17 than In re Hop. 

18 Though the ~ decision IndIcated the petItioner was entItled to 

19 a ftprompt hearing" to determIne whether contInued confInement was 

20 warranted, It dId not dISCUSS whether ItS holdIng would extend to 

21 recommItment. Hop, supra, at 94. The lIteral holdIng of Hop applies 

22 only to InItIal commItments and petItIons for a wrIt of habeas corpus. 

23 Intervenors appear to argue developmentally dIsabled persons In 

24 

25 

26 

27 

28 

111 ThIS is a stricter standard than the minimum ftcl ear and 
conVInCIng evidence" standard set out by the UnIted States 
Supreme Court In AddIngton v. Texas, 441 U.S. 418, 431-32 (1979). 
As the Court recognIzed In AddIngton, however, states are free to 
Impose stricter due process safeguards agaInst CIVIl commItment. 
l.!i.... at 430-31. 
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1 DCs are entltled to regular full judlclal hearlngs as to whether they 

2 should contlnue to be housed there, and should be dlscharged to 

3 communlty placements absent Judlclal flndlngs supportlng contlnued 

4 lnstltutlonallzatlon. The Court decllnes to rule on the valldlty of 

5 thls argument. It lS not necessary to declde here to what extent the 

6 procedural requlrements of ~ apply to the retentlon of 

7 developmentally dlsabled persons In DCs. 

8 Plalntlffs here contend they are entltled to admlnlstratlve 

9 hearlngs whlch would ensure their r1ghts to profess1onal Judgment and 

10 any other due process safeguards against 1mproper community placement 

11 are not 1nfringed. Such hear1ngs would serve ent1rely d1fferent goals 

12 than the Jud1clal hearlngs d1scussed by Intervenors, WhlCh are 

13 deslgned to protect due process rlghts agalnst lmproper lnvoluntary 

14 conflnement. 

15 The ava1labllity of one type of hear1ng does not necessarlly 

16 foreclose the avallabil1ty of the other--the due process rights at 

17 lssue here do not cancel each other out. The Court need not declde at 

18 this tlme whether elther sort of hear1ng 1S necessary or proper under 

19 state or federal law. 

20 Intervenors have not shown Plalntlffs' requested rel1ef to be 

21 lnval1d as a matter of law, nor have they shown any need for thlS 

22 Court to declde the matter. Intervenors' mot1on lS DENIED as to the 

23 flrst and thlrd § 1983 counts of the SAC. 

24 4. Other § 1983 Counts 

25 Plalntlffs have not at thls tlme offered arguments or eVldence 

26 support1ng the second § 1983 count (equal protectlon) and fourth 

27 § 1983 count (denlal of r1ghts under the Developmental Dlsabl1ltles 

28 Act (DDA)) of the SAC. Plalntlffs' motion 1S DENIED as to these 
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1 counts. 

2 State Defendants move for Judgment as a matter of law on the 

3 fourth § 1983 count of the SAC, argulng the SAC falls to allege facts 

4 and law tYlng the four Indlvldual State Defendants to any speclflc 

5 vlolatlons of the DDA.12/ Plalntiff has offered no argument or 

6 eVldence in Opposltlon to thlS portlon of State Defendants' motlon. 

7 State Defendants' motlon lS GRANTED as to the fourth § 1983 count of 

8 the SAC. 

9 C. In)Unctlve Rellef 

10 As dlscussed above 1n th1S Order, Plalntlffs' motlon 1S denled as 

11 to all counts of the SAC. Plaintiffs have not achleved the ~actual 

12 success" on the mer1ts which would be requlred to support a permanent 

13 lnJunctlon. Slerra Club v. Penfold, 857 F.2d 1307, 1318 (9 th Clr. 

14 1988). Plalntlffs' motlon 1S DENIED as to InJunctlve rellef. 

15 State Defendants move for Judgment 1n theIr favor on the lssue of 

16 InJunct1ve rellef. They contend there IS no lmmlnent threat of lnjury 

17 to any of the Plalntlffs because none of them are currently belng 

18 consldered for communlty placements. 

19 The threat of lrreparable injury IS not a signIfIcant 

20 conSlderat1on when determ1nlng whether a permanent lnJunctlon should 

21 lssue. As the Nlnth Clrcult observed 1n SIerra Club: ~[Wlhen actual 

22 success on the merlts lS shown, the Inqulry lS over and a party IS 

23 entltled to rellef as a matter of law Irrespectlve of the amount of 

24 Irreparable InJury which may be shown." l.!;L. at 1318 n. 16. 

25 Though Defendants may not now be seeklng communIty placements for 

26 

27 

28 

121 As discussed in 
Eleventh Amendment bars 
against state agencies. 
Defendants are at issue 

the Court's July 15, 1997 Order, the 
Plalntlff from assertlng § 1983 clalms 
Only the four individual State 

here. 
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1 Plaintlffs, there lS no way to be certaln thlS wlII not change In the 

2 future. If Plalntiffs prevail on any of thelr survlvlng clalms, 

3 lnjunctive rellef protectlng them against such a change may be 

4 approprlate. Judgment for State Defendants on the lssue of permanent 

5 lnJunctlve relief lS not approprlate at thls tlme, and thelr motlon lS 

6 DENIED as to thls lssue. 

7 D. Intervenors' Clalms 

8 Intervenors move for partlal summary Judgment agalnst State 

9 Defendants on the second .clalffi for rehef (violatlon of § 1983 based 

10 on denlal of due process) and fourth clalm for rellef (vlolatlon of 

11 ADA lntegratlon mandate) of the FACI. Both clalms challenge State 

12 Defendants' pollcy of refuslng to place DC residents in the communlty 

13 If a famlly member, conservator, or legal representatlve obJects. 

14 State Defendants concede In their papers and at oral argument that 

15 such a "veto" practice eXlsts. State Defendants' Opp. (Intervenors' 

16 Motlon) 2. They argue, however, that the practlce is supported by 

17 Callfornla law and sound pollcy ]ustlflcatlons. 

18 State Defendants contend thelr POllCy lS Justlfled by language In 

19 the Lanterman Act, Gal. Welf. & Inst. Code § 4500 et seq. For 

20 example, Cal. Welf. & Inst. Code § 4502.1 provides agencles provldlng 

21 serVlces to developmentally dlsabled people "shall respect the cholces 

22 made by consumers or, where approprlate, thelr parents, legal 

23 guardlan, or conservator." Other sectlons, such as Cal. Welf. & Inst. 

24 Code § 4500.5, demonstrate some Legislatlve lntent to lnclude famllles 

25 In the declslonmaklng process. 

26 These provlslons, however, are not a sufficient legal 

27 Justlflcatlon for State Defendants' apparent veto polley. The above-

28 clted prOV1Slons and some other provlslons of the Lanterman Act allow 
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1 cla~m. The rights conferred by the "~ntegrat~on mandate" of the ADA 

2 are more spec~f~c and fact-based, and Intervenors have made no factual 

3 show~ng. 

4 The integrat~on regulat~on of the ADA prov~des for "the most 

5 ~ntegrated sett~ng approprlate to the needs of qual~f~ed ~nd~vlduals 

6 w~th dlsablht1es." 28 C.F.R. § 35.130(d) (emphas1s added). 

7 Intervenors have argued the1r mot1on solely as a matter of law and 

8 have not offered any ev~dence of the needs of the ~nd~v~duals at ~ssue 

9 here. The ~ntegrat~on regulat~on cannot be v~olated unless a den~al 

10 of commun1ty placement has occurred Wh1Ch lS lnappropr~ate to the 

11 needs of the ~ndlv1dual involved. Absent some eV1dence th~s has 

12 occurred, the Court cannot f1nd a v~olation of the ADA. 

13 Summary Judgment 1S 1nappropr~ate as to the fourth cla1m for 

14 rel1ef of the FAGI and Intervenors' motion lS DENIED as to th~s cla~m. 

15 

16 DATED: March 24, 2000. 

17 

18 
G L. TAYLOR 

19 UNITED STATES DISTRICT JUDGE 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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o.!lU Uo.Vt:: ,LLLClUt::: llU .LC1L.-LUCl..L. 1_ 

1 the l.nyolvement of faml.ly members or conservators "where approprl.ate." 

2 The Lanterman Act, however, provl.des very few concrete rights to 

3 faml.ly members and conservators. 13/ Moreover, l. t reaffl.rms a 

4 fundamental prl.nciple whl.ch the courts have also repeatedly reaffl.rmed 

5 l.n decl.Sl.ons ll.ke Tn re HOJ;!: "[p]ersons wl.th developmental 

6 dl.sabl.ll.tl.es have the same legal rl.ghts and responsl.bl.ll.tl.es 

7 guaranteed all other l.ndl.vl.duals by the Unl.ted States Constl.tutl.on and 

8 laws and the Constl.tutl.on and laws of the State of Call.fornl.a." Cal. 

9 Welf. & Tnst. Code § 4502. 

10 By gl.vl.ng parents, conservators, and other legal representatl.ves 

11 veto authorl.ty to overrule DC resl.dents' preferences and/or best 

12 l.nterests, the State Defendants' poll.cy allows such resl.dents' rl.ghts 

13 to be, l.n effect, waived by thl.rd partl.es. No matter how well-meanl.ng 

14 these thl.rd partl.es may be, such an automatl.C veto poll.cy l.S not 

15 appropnate. 

16 Summary Judgment l.S approprl.ate on Intervenors' § 1983 due 

17 process c1al.m enJoining any such veto poll.cy. Vl.ews of thl.rd partl.es 

18 may be taken into consl.deratl.on l.n a wel.ghing process to reach an 

19 approprl.ate decl.sl.on, but such Vl.ews must not be conclusl.ve. 

20 Partl.al Summary Judgment is approprl.ate as a matter of law on 

21 thl.s aspect of the second clal.m for rell.ef of the FACI, and 

22 Intervenors' motl.on l.S GRANTED as to thl.s portl.on of the clal.m. The 

23 Court wl.ll l.ssue an approprl.ate inJunctl.on conforml.ng to thl.s Order. 

24 Summary Judgment is inapproprl.ate, however, on Intervenors' ADA 

25 
13/ Their consent is required for provl.sional placement in a 

26 regional center under § 4508 and for electroconvulsive therapy or 
behavl.or modl.fl.cation under § 4505. They are also entitled to 

27 certal.n l.nformatl.on about a resl.dent's status under § 4514.5. 
These are the only express rights conferred on family members, 

28 guardians, and conservators under the Lanternman Act. 
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