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OPINIONS BELOW

The' opinion of Judge _¢Dller of the District Court

for tlie Middle District 02 Tennessee on convening a

three-judge distric_ court (E. 88) is reported at 175

_. Supp. 649. The opinion of %he three-judge district

court (R. 214) is reported at 179 l_. Supp. 824.

JU_ISDIOTIO_

_ The order of the three-judge district cour_ dismiss-

_mg the complaint was entered on February 4, 1960

_R. 220-221). Notice of appeal to this Court was

filed on March 29, 1960 (R. 310_. Probable jurisdic-

%_on was _oted on November 21, 1960 (E. 31_). The

_urisdic_ion of this Court rests on 28 U.S.O. 1253.

_.: _ T_s'brie_." replaces the _riginal bri6T on the'merlts filed by
the T#ni_ted States.

(-_)
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QD'ES_IONS PRES:EN_D

1. _nether federal courts have jurisdiction to con-

sider claims of denial of equal protection under the

_'ou_rteenth Amendment, with respect to the right to

vote, resulting from malapportionment of State legis-

lahLres.

2. Whether rights under the Fourteenth Amend-

ment are violated by gross and um'easonable malap-

portionment of State legislatures.

3. Whether, in the circumstances of this case, the

district court should be pei,mitted to exercise its

equitable discretion to consider the merits of appel-
lants' claims.

STA_gN'2

This action was brought on _fay 18, 1959, in the

District Court for the l_iiddle Dish'iet of Tem_e,_see

by certain of the appellants (hereinafter referred to

as the "original plaintiffs"), citizens of and qualified

voters in the State of Tennessee (R. 3), on their o_m

behalf, on behalf of all qualified voters in their re-

spective counties (R. 6), and on behalf of all Ten-

nessee voters who were similarly situated (R. 6). The

action was brought against appellees, the Tennessee

Secretary of State, the Attoimey General of Ten-

nessee, the Tennessee Co-Ordinator of Elections, and

the _[embers of the Tennessee State Board of Elec-

tions in their representative capacities (R. 4-5). The

complaint asserted rights under 42 U.S.C. 1983 _ (R.

1-2), which provides for suits in equity or other

proper proceedings to red_ess deprivations of federal

This provision orlginatecl as SBction 1 of the Civil Rights Act
of April 20,1871,17 Star. 13.
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.constitutional rightg under color of State authority,

•and cla-_ned that the district cou]_t had jurisdiction

under 28 U.S.C. 1343(3) 8 (R. 2).

The complaint alleged that the .Constitution,of Ten-

_nessee (Article II, Sections 4, 5, and 6) provides for

a maximum of 99 members of the House of Repre-

sentatives and 33 members of the Senate and directs

the General Assembly _ to allocate, a_ least every ten

Fears, the Senators a_d Representatives among the

several counties or dist-ricts "according to the number

vf qualified voters in each" (R. 7-8). The complaint

further alleged that, despite these mandatory re-

.quirements, no reapportionment had been made by the

leg'islature since the Act of 1901 _ (R. 10); that, al-

though many demands had been made upon the legis-

i'ature to reapportion in accordance with the com-

mand of the State constitution (R. 14), and although

many bills had been introduced in the legislature to

accomplish this purpose (1_. 15; 1_. 32-38; see also Ex.

2 to Intervening Complaint, R. 126-160), the appor-

3 That section grants federal district courts jurisdiction over
_i.vil actions commenced to redress any deprivations, under color
o2 state authority, of federal constitutional or statutory rights.

The plaintiffs also asserted rights under 4_ U.S.C. 1988 (1%.
T-2), which provides that state law may be applied by federal
.district courts in cases involving civil rights (including cases
:arising under 42 'U.S.C. 1983) if federal law is inadequate to

:provide a remedy.
4 The G e_leral Assembly is the official name of the legislature

•of the Stat_ of Tennessee. Tenn. Const., Art. II.
_'Tenn. Code Ann., Sections 3-101, to 3-109. The complaint

Was later amended to include the allegation that the Act oN
19_01 was in _olation of the State constitution when drawn be-
'cause it was passed without the enumeration of voters required

By the State const'ftution (1%.86-87}.
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tionment of seats in the legislature remained as fixed

by the Act of 1901 (R. 9-10). Another allegation

was that, during the period interveningbetween the

Act of 1901 and the year 1950, the population of the

State of Tennessee grew from 2,021,000 to 3,292,000,

but the growth had been very uneven between coun-

ties (R. 10). As a result, it was alleged, the counties

in which the original plaintiffs resided were entitled

to additional representatives (R. 11-12, 21; Ex. B,

R. 22), but were denied this right because the distribu-

tion of legislative seats was not in accordance with

the number of voters in each of the counties and dis-

triers (R. 12; Ex. (3, R. 24; Ex. D, R. 26). It was

alleged that, under the existing apportionment, "a mi_

notify of approximately 37 percent of the voting

population of the State now controls twenty of the

G3irty-three members of the senate" (R. 13; Ex. E, R.

28), and "a minority of 40 percent of the voting

population of the State now controls sixty-tln.ee of

the ninety-nine members of the House of Represent-

atives" (R. 13; Ex. F, 1%.30).

The complaint asserted that, when all the in-

equalities in Tennessee electoral districts were taken

together, the result was to prevent the Tennessee

General Assembly, as presently composed, "from being

a body representative of the people of the State of

Tennessee" (R. 13), and that a minority xmled in

Tennessee by virtue of its control of both Houses of

the General Assembly, contrary to the Tennessee Con-

stitution, and "to the philosophy of government in the

United States and all Anglo-Saxon jurisprudence in

which the legislature has the power to make law only
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because it has the power and duty to represent the

pe_ple ''° (R. 13). As a result of the inequality of

_'epresentation, it was alleged, there had been con-

t-ihuous agd systematic discrimination by _he legisla-

t_ire against the original plaintiffs and others

s'm*,larly situated with respect to the allocation of the

burdens "and benefits o2 taxation (R. 16-18). The

complaint concluded that the original plaintiffs, "and

o_hers similarly situated, suffer a debasement of their

rates bY virtue of the incorrect, arbitrary, obsolete

a_d unconstitutional apportionment," in _olation of

.their right to the equal protection of the laws required

'by the Tennessee Constitution, _ and that, "[b]y a

purposeful and systematic plan to discriminate against

:a_,geographieal class of persons * * *", they were

denied the due process and equal protection of the

la_S' guaranteed by the l_ourteenth Amendment to

the Constitution o2 the United States (1_. 12, 19).

, The complaint requested that a district court of

three judges be convened pursuant to 28 U.S.C. 2281,

and that the three-judge court (!) declare unconstitu-

tioz_at, as violative of the equal protection and due

process clauses of .the l_ourteenth Amendment, "the

present legislative apportionment of the State of Ten-

nessee'; (2) declare the reapportionment Act of 1901

and the implementing provisions of the Tennessee

Code v.iolative of the State constitution and the l_our-

teenth Amendment; (3) restrain the-appellees from

_Tenn. Const., Art. I, Section 1, states that "all power is in-
herent in the people."

._Tenn. Const._ Art. I_ Section 5; Art. iI, Sections 4-6; Ar_.

:X_I, Sections 8, t6.
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holding elections for membm's of the Tennessee legisla-

fln'e under the districts as established by the 1901 Act

until such time as the legislatnre reapportioned the

districts in accordance with the Tennessee Constitu-

tion; and (4) direct the appellees to hold the next

elections for members of the Tennessee legislature on

an at-large basis, with the tkfix_y-tha'ee candidates for

the State Senate receivingthe highestnmnber of votes

declared elected to the State Senate, and the niuety-

nine candidates for the l_ouse of Representatives

receiving the highest number of votes elected to the

]Touse (1%. 19-20).

On June 8 and 12, 1959, the appellees filed motions

to dismiss the complaint for lack of jurisdiction over

the subject matter, future to state a claim upon which

relief could be granted, and failure to join indispen-

sable parties (1%. 46-47). On 5une 17, 1959, appellees

filed a motion to dismiss the action _dthout assem-

bling a three-judge court, upon the ground that no

substantial federal question was raised (R. 48). This

motion was denied on July 31, 1959, by 5udge MSller

of the district court (1%. 94). Judge Mdller's opinion

stated that he was "not prepared to say that the fed-

eral question invoked is so obviously without merit

that +.he complaint should not even be referred to a

three-judge cotu_ for consideration" (R. 90), or that

the decision in Co_egrove v. G_'ee_b 328 U.S. 549, nec-

essarily "close[d] the door to relief in the present

case" 8 (R. 90). Judge Miller said further that there

8In Goleg_.ove, th_ Cour_ sustained the dismia_al of an action
5y qualified votm_ to restrain the holding of congressional elec-
tions in Illinois raider the provisions of an Illinois law deter-



W_]ce 'differences between [Colegrove] and the pres-

en._ [case] that may ultimately prove to be "signifi-

cant" ,(R. 91), and observed that "[t]he situation is

such that if there is no judicial remedy there would

appear to be no * * * remedy at all" (R. 91).

Since in cases involving legislative reapportionment

"[lit can certainly be said _hat generally there has

been no unanimity of .opinion among the justices of

_he Supreme .Court either as to the result to be

reached, or as to the grounds for refusing interven-

tion," Judge l_iiler stated that "a eou_ of equity

should at least be willing from time to time to re-

evaluate the problem and to re-explore the possibili-

.ties of devising an appropriate and effective

remedy_a remedy which would safeguard the in-

tegrity of the state government and at the same time

p_oteet and enforce the rights of the individual cit-

izeu" (1_. 93-94). Accordingly, pursuant to 28

U,S.C. 2284, he sent notice 0£ the pendeney of the ac-

tion to" the Chief Judge of the Court of Appeals o,_

the Sixth Circuit (1_. 94), and on August 10, 19,59, a

three-judge court was convened (l_, 94-95).

On February 4, 1960, after other appellants, in-

cluding Mayor Ben West of the City of Nashville,

Tennessee, _ and the City of Chattanooga, Tennessee,

mining congressional districts. Judge Miller referred to the
fact that, in Goleg_ove, the Illinois legislature, in _ailing to
redistrict, had not violated any specific provision of its own
constitution, and that there was ample power in Congress to
redistrict the state if existing districts had become inequitable.

9West's intervening complaint asserted that the district court
had jurisdiction under 28 U.S.C. 1343(4) as well us 28 U.S.C.
18  (8) 10a).
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had been allowed to intervene as plainti_s (R. 97,

99), and had filed complaints in intervention (R. 98,

100), the %ln.ee-judge court entered an order dismiss-

ing the complaint on the grounds that the com_

laeked jurisdiction of the subject matter and the com-

plaint failed to state a claim upon which relief could

be granted (1%. 220). Prior to entering this order,

the cour_ rendered an opinion assel¢ing that "the

federal rule, as enunciated and applied by the Su-

preme Court, is that the federal courts, whether from

a lack of jurisdiction or from the inappropriateness

of the subject matter for judicial consideration, will

not intervene in cases of this type to compel legisla-

tive reapportionment" (R. 216). For this reason,

the court declared that it had "no right to intervene

or to grant the rebel prayed for" (R. 220).

The case came %0 this Court on directappeal and

-this Court noted probable jurisdiction (364 U.S. 898).

A:Eterbriefingand oral argtunent the Court set the

case for reargument on Ocfober 9, 1961 (366 U.S.

907).

S_._Y o]_ A_GIY_

Appellants elahn that theirrightsunder the l_our-

_eenth Anlendment are denied by the arbitra1.yand

unreasonable apportionment of their State legislature.

They assert that they, as a geographical class, have

been the victims of a gross _scrimination which has

gravely diluted the value of their franchise. The

court below dismissed the complaint on the ground

that the ease involves a political question and that

therefore it was without jurisdiction, citing Cole-

grow v. Gree_, 328 U.S. 549.
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-'The view that legislative malapportionment raises
e'xcl_'siwely political questions seems to rest upon (1)

,doubt as to whether the fair allocation of legislative

_e_atS is sufficiently amenable to rational analysis to

he, _gm,':table for_ judicial review and (2) doubts con-

ic_erning the effectiveness of judicial remedies. We

.submit that, although there is wide scope for the play

,.of political considerations in the area of legislative

_pportionmen%, the interests deserving constitutional

._ecognition are sufficiently identifiable to permit the

rati6nal analysis requisite for constitutional adjudi-

ration, We further submit that the remedies avail-

.able to f_deral courts are sufficient to preclude a

hard-.and-fast rule denying jurisdiction. We believe

that the legislative apportionment in Tennessee is so

grossly discriminatory as to violate the Fourteenth

_Amendment and that judicial relief is available

again.st thi_ violation. Neither question, however, re-

quires a final- decision at this stage, for the dis-

_nissal _for vcant Of jurisdiction and not for failure

to state a substantive cause of action--can be affirmed

only if some rigid doctrine deprives the federal courts

of jurisdiction %0 redress any malapportionment, how-

_e_ver gross and however susceptible to a judicial

remedy it may be. It is sufficient for the federal

eQur_s to assume jurisdiction that the complaint state

a cotorable claim under the Fourteenth _Amendment

and that a judicia_l remedy appears merely possible.

If it is later shown that no judicial remedy can in

fact be fashioned, the court can exercise its equitable

discretion to dismiss.
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I

The complaint in this case sufficiently alleges a

viola_on of complainants' rights under the Four-

%eenth Amendment to be within the jmisdiction of

the district court.

A. The Fol_rteenth Amendment is violated by an

arbitrary and um'easonable appol_ionment of seats

in a State legislahn'e..

1. This Col_rt has repeatedly invalidated discrim-

inations against a class of voters based on race. The

prohibitions of the Fourteenth Amendment arc not

confined to discriminations based on race, }Jut extend

to a_bitrary and capricious action against othel-

groups. Thus, a geographical classification may be

so irrational as to violate the Fourteenth Amenchnent.

Although a wide discretion is left to the States,

State legislation with respect to legislative appor-

tionment nevertheless must conform to the Four-

±eenth Amendment. It must be "rooted in reason"

Gri)_ v. Illinois, 351 U.S. 12, 21 (Mr. Justice Frank-

furter concurring), i.e., it must not create classifica-

tions so _rbitrary as to violate the equal protection

clause. Similarly, the due process clause prohibits

malapportionment so gross as to deprive persons of

a fair share in choosing their own government, for

_s would "violate a 'principle of justice so rootedin

the traditions and conscience of our people as to be

ranked as fundamental' " (Palko v. Connecticut, 302

U.S. 319, 325).

2. The merits of a challenge to the constitutionality

of a legislative apportionment under the Fourteenth

Amendment are amenable to reasoned analysis and
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judicial .determination. While the Amendment 's

guarantees do not lend %hemselves to mathematical

formulas, the starting point must be peq ° capita

equality of representation, a ftmdamen_al American

ideal. Since, however, political power is not a func-

tion of numbers alone, other desiderata may also be

recogmized, such as political .subdivisions and geo-

graphic areas.

Where a malapportionment is challenged under the

equal protection or due process clause, the initial step

is'to inquire whether it has any asserted justification

vr any coherent purpose beyond the perpetuation of

past political power. If none can be asserted and

the discrimination is gross, the apportionment vio-

lates the Fourteenth Amendment. If a justification

were asserted, further inquiry would be required in

order to determine whether this j.ustification resulted

in a reasonable classification and violated no "prin-

ciple of justice so rooted in the traditions and con-

science of our people as to be ranked as funda-

mental." This process of adjudicating the constitu-

tionality of a State legislativeapportionment does not

c_ll for the, exercise of a diff.erent function or require

_he Court to proceed in a different manner than in

the resolution oT other due process and equal protec-

tidn issues.

3. The need for constitutional protection is urgent,

because malapportionment is subverting responsible

State and local government. Malapportionment in

S:tate legislatures is markedly more severe than Con-

gressional malapportionment, and is becoming

increasingly worse. It has had the widespread

608009--61 2
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consequence of disabling the States from meeting

burgeoning urban needs.

B. Tennessee's legislative apportionment, as de-

scribed in the complaint, violates the equal protection

and due process clauses of the Fourteenth Amend-

ment. The complaint alleges that a minority of 37

percent of the voting population control_twenty of

the thirty-three membel-_ of the Senate, and a minor-

ity of 40 percent of the voting population controL_

sixty-three of the ninety-nine membelm of the House

of Representatives. No jlmtifieation for so gross a

departure from the basic ideal of political equality

has even been suggested by the appellees. Thus, this

case is hardly distinguishable from Gomillion v.

Lightfoot, 364: U.S. 339, where this Court struck

down a State attempt to draw the boundary lines of

a political subdivision because the State showed no

rational justification to rebut the plaintiffs' claim of

racial discrimination.

C. It is unnecessary, however, to determine

whether the complaint states a cause of action in

ordsr to hold that the district court had jurisdiction.

"[I]f the bill * * * makes a claim that if well

founded is within the jurisdiction of the Cour_ it is

within that jurisdiction whether well founded or not."

Ha_'t v. B. F. Keith Vaudeville Exchange, 262 U.S.

271, 273. The only exceptions to this doch.ine

are where the federal claim is patently frivolous or

made solely to obtain federal jurisdictiou. Whatever

its ultimate merit, the complaint here is squarely

founded on the l%urteenth Amendment and presents

a substantial claim.
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t'"' _ . II

, The district court iiad, and should have exercised,

_urisdicfion over thisaction to redress an unconstitu-

'_onal--- apportionment. General jurisdiction is clearly

6o_'_red by 28 U.S.C. 1343 which gives the district

.courb jurisdiction of any civil action to secure redress
for a violation of constitutional rights under color of

State authority. Appellants have standing to bring

this action for they seek to vindicate personal rights.

h!s Court has recognized that voters have standing

to assert either that they have been denied the right

_o vote entirely or that they must vote pursuant

to an" invalid Sta¢e apportionment of Congressional

_epresentatives.

/"A. The constitutional issue is not a political ques-

tion beyond the jurisdiction of the federal courts.

i. The Court has never held that apportionment

cases necessarily raise non,justiciable questions.

Rather, it has passed on the merits of apportionment
,, , , -

systems. E.g., Smiley v. Holm, 285 U.S. 355. Cole-

grove v. Green, supra, does not hold to the contrary.

_(l_aittedlF, three Justices would have held there that

Apportionment of Representatives is a political ques-

._ion beyond the power of federal Courts to decide, but

majority of the participating Justices (Mr. Eustice

Rufledge concurring, and the three dissenting Jus-

tices) took the view thut the federal courfs do have

such power, Mr. Justice Rutledge, whose vote in

_his respect was dispositive of the case, concluded

that, under Smiley v. Holm_ 328 U.S. at 560, "this

Cour/_ has power to afford relief in a case o£ this

type * * * "
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In no subsequent apportionment case does this

Couxt appear to have held that the federalcourtslack

power to adjudicate the constitutionalityof appor-

tionment systems. In South v. Pete_'s, 339 U.S. 276,

the Court stated that the "[f]ederal cotu_s consist-

ently refuse to exercise theh" eqldty powers * * *"-

not that no poxver e_sts. In a series of later cases,

the Coul_ has re_lsed_ to entelTain the issue of

malapportionment on the merits without indicating

the basis of its decision. And, just last term, in Go-

million v. Zightfoot, s_pra, the Court held that the

power of a State to fix boundaries of its political

subdivisions cannot be exercised in such a way as to

deprive a person of his right to vote because of race.

2. In any event Colegrove v. G_'ecn is distingxdsh-

able from the present case, both because of important

distinctions and because its rationale has been under-

mined by subsequent' developments.

Golegrove dealt with apportionment of Congres-

sional districts. The opinion of ]_r. Justice Frank-

fuller states that the power of Congress to consider

Congressional apportionment is exclusive, relying on

the power of the House of Representatives to judge

the qualifications of its own members 1ruder Article I,

Section 5, and of Congress to regtflate the holding of

elections 1ruder Article I, Section 4. Article I, Sec-

tions 4: and 5, are obviously not relevant here. Con-

gressional power to enact "appropriate legislation"

under the Fourteenth Amendment is not comparable

since this Court has always dealt with any violation

of the Fourteenth Amendment without awaiting ira-
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piementing legislation beyond the general statute con-

ferring jurisdiction.

The Civil Rights Acts of 1957 and 1960, both

enacted subsequent to Colegrove, also show that the

election process is not to be regarded as exclusively

political in nature. In both Acts Congress empha-

.sized the national policy of relying on the judiciary

as the organ through which the right to vote is to be

_nade fully effective.

Another important factor on which reliance was

placed ii1 the opinion of Mr. ffustiee _rankfurter in

the Colegro_e case was the difficulty of finding an effec-

tive and appropriate remedy. But, as we will see,

_here is every reason to believe that appropriate judi.

,cial remedies can be applied in the present case.

3. Luther v. Borde_, 7 How. 1, and similar cases

are distinguishable because here the complainants do

not challenge the legitimacy of any previously chosen

legislature or the validity of any of its enactments.

:Nor is there even any need _o decide upon the legiti-

macy of the present legislature. Although the Su-

preme Court of Tennessee expressed the fear that

sustaining a legal challenge to the existing apportion-

ment act would leave Tennessee without a legislature

_o enact a new apportionment act (Kidd v. McCan-

less, 200 Tenn. 273, 292 S.W. 2d 40, appeal dismissed,

352 U.S. 920), the Court in this case need simply hold

_hat future elections under the existing apportionment

act would be invalid. This Court, moreover, is not
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bound by State court decisions concerning the legal
consequenceso2 a federal decree.

]ZI

The exercise of sound equitable discretion requires
the federal courts to retain jurisdiction and adjudi-
cate the merits of the present controversy. There are

compelling circumstances to invoke the chancellor's

conscience.

1. The merits of this case can be adjudicated with-

out intruding into the legislative or political process.

There is no need here to consider whether there is any

rational and constitutional justification for Tennes-

see's grossly unequal apportionment. For Tennessee

has offered no basis for making its appol_ionmen_

other than the equal representation required by its

constitution; and the present apportionment is grossly

unequal. In these circumstances, the constitutional

question is no hal'der for a court to answer than other

constitutional questio_ which the courts have been

adjudicating for decades.

2. The seriousness of the wrong calls for judicial

action. It is only a slight exaggeration to say that

one-third of the voters of Tennessee rule the other two-

thirds in the enactment of legislation.

3. The complainants have no judicial remedy out-

side of the federal coul_s because they have e:_hausted

their remedies in the State eom_s. They have no

political remedies in Tennessee, moreover, as sho_m

by the history of inaction, the improbability that the

Tennessee legislators will vote to surrender theh"

power, and the fact that only the legislature can call

a constitutional convention.
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_. Eff_ective judicial relief can be provided here
_'thout overstepping the limits of appropriate judi-
cial action. The Tennessee consfltution provides
guidelines, for proper apportionment. In order to
achieve a more equitable apportionment, only a few
changes, which are clearly indicated by the rules la_
down by the Tennesseeconstitution, need be made in
each house. Alternatively, the court could order .an
election at large o_ one of several other remedies.
But it is unlikely that it would even be necessary for
the court to order any relief. Recent cases show that

State legislatures often reapportion themselves when

faced with the likelihood of judicial action. Since

there at"e excellent political reasons for a legislature

to p_efer reapportioning itsel£, a judicial determina-

tion that _he existing apportionment is unconstitu-

tional,, reserving action as to the proper remedy, is

_ery likely to result in prompt legislative action.

AI_GU_ENT

This case involves the most basic right in a democ-

racy,":the right to fair representatio_ in one's own

government. According to the domplaint--and at this.

stage of the case the allegations of the complaint

must be accepted as true--the Tennessee legislature

h_s not been reapportioned since 1901, contrary to

'fhe e!_pticit terms .of the State constitution, which

requ'ireS reapportionment every ten years, The result

is g_oss discrimination against voters in several parts

of the State. A single vote in Moore County is worth

nineteeh votes in Hami.lton C_unty in electing mem-

bers of the State ttouse of l_epresentatives. A vote in
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Stewart or Ohester County has almost eight times the
weight of a vote in Shelby or Knox County. Thirty-

seven percent of the voting population elects sixty per-

cent of the State Senate---twenty of thh'l_y-tln-ee mem-

bers. Forty percent of the voters elects sixty-three

percent of the House of Representatives--sixty-three

of 1finely-nine members. '

This discrimination, principally against urban vot-

ers, has at least two consequences. First, these vote_

are deprived of the fundamental right to share fairly

in choosing their own government. Second, the ex-

t_'eme lmderrepresentation of lu:ban voters has re-

suited in discrimination by the State legislature

against urban areas in the State's exercise of its gov-

ernmental powers. In Tennessee, as in many other

States, the uuderrepresentation of u_'ban voters has

been a dominaut factor in the refusal of the State to

meet the gx'owing problems of the cities.

The court below, although it agreed that there was

"'a clear violation * * * of the rights of the plaintiffs"

(1%. 219), dismissed _e bill upon the ground that "fed-

era1 courts, whether from a lack of jurisdiction or

from the inappropriateness of the subject matter for

judicial consideration_ will not intervene in cases of

_s _pe to compel legislative reapportionment" (R.

216), citing Goleg_'ove v. Gree_b 328 U.S. 549, and later

cases. The central issue upon this appeal, therefore,

is whether the claim that a legislative malapportion-

merit is so gross as to violate the due process or equal

protection clause of the _om'teenth Amendment pre-

sents a justiciable question. We submit that the com-

plainants' claimis justiciable; that _olegrove v. G_'ee_
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does not support the dismissal for want of jurisdic-

tion; and that the court below should retain jurisdic-

tion and adjudicate the merits.

The view that legislative malapportionment raises

exclusively political questions appears to rest, at

bottom, upon (1) doubt as to whether the fair alloca-

tion of legislative se_ts is sufficiently amenable to

rational analysis to be suitable for judicial review and

(2) misgi.vin, gs concerning the effectiveness of judicial

l_emedies, We propose to demonstrate that, although

there are wide areas for compromise and all kinds of

political considerations may enter into legislative

apportionment, the interests deserving constitutional

recognition are sufficiently identifiable and the rele-

v.ant factors are sufficiently articulatable to permit

the kind of rational .analysis requisite for constitu-

tional adjudication. We also submit that, although

jurisdiction must sometimes be declined in the ex-

ercise of equitable discretion, the courts have sufficient

ability to provide effective relief, without intruding

into the sphere of political judgments, to preclude

laying down any hard and fast exclusionary rule

based upon the .supposed inappropriateness of judicial

remedies.

These two questions, which we believe determine the

jnsticiability of a constitutional a_ack upon a legisla_

five malapportionment, parallel the two basic issues

which must ultimately be decided in the present

litigation, viz.--

1. Whether Che malapportionment of the.

Tennessee legislature violates rights of the



2O

complainants secured by the Fourteenth
Amendment.

2. Whether judicial relief is available against

the alleged violation.

Although both questions are present, neither requires

a final decision at _tLiS stage of the case. The district

court's opinion indicates that it dismissed the bill for

want of jurisdiction without any real consideration of

whether it substantively stated a cause of action (R.

220). The decree can be affirmed only if some rigid

doctziue deprives the federal courts of jurisdiction to

redress a malapportionment, however gross and how-

ever susceptible to a judicial remedy it may be.

It is permissible but not necessary to decide whether

the malapportionment alleged in the complaint violates

the Fourteenth Amendment. The court below did

not rule upon the point. We submit that the com-

plaint states a cause of actiom If this Court has

doubt but agrees that the claim is justiciable, it would

be proper to reverse aud remand for consideration of

the merits by the three-judge court. Certainly the

complainant states a eolorable claim under the Four-

¢eenth Amendment, audit is well settled that "[i]f the

bill or declaration makes a claim that if well founded

is within the jurisdictionof the Court it is within that

jurisdiction whether well founded or not"--at least

when not patently frivolous. Ha_'_ v. B. F. Kei_h

"Vaudeville Exvhange, 262 U.S. 271, 273-274.

Similarly, it is not necessary to decide now on a

particular remedy for Tennessee's malappol_donment.

If, as we contend, the federal couz_s have power to

hear such eases, subject to the exercise of their equi-
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iable discretion to dismiss if it should appear that an
appropriate decree could not be fashioned, then the
:decision below must be reversed; for in the present

case there is every likelihood that the lower court can

gi_e, _al_propriate relief. Whether the probability can

Be realized_ should be left to the fu01re.

_: In the argument which follows we present first the

contention that the malapportionment of the Ten-

nesse e legislature violates the equal protection and

_du_e process clauses-of the Fourteenth Amendment.

,Our primary purpose is to show in the context of an

ac,tuM controversy that both the substance of such

eonstitutionol claims and also the available criteria for

decision are of such a character as to render the claims

amenable to judicial consideration. In the second

_oart of this brief we deal with other alleged obstacles

to, the exercise of jurisdiction, with special emphasis

upon the availability and effectiveness of judicial

_eme_es. Thus, both branches of the argument, de-

spite their other aspects, Center upon the justiciability

of a claim that a Iegislative mMapportionment is so

g_PSS as to violate the Fourteenth Amendment.

I

TI-IE CO_PL&INT SUFFICIENTLY ALLEGES & _0LATIO_. OF

C0_PLAI_A_TS" I_IGt[TB UNDE_ T_[:E FOTIRT_,ENT:IE

•A_cJ[ENDI_E_T TO' BE WIT_I_ TI=£-E ffLrRISDIOTIO:bT 0_2

T]_E DIST_CT ,CO%JRT

_. T I_E ]_0URTEENT}I A_IEND_fEIqT IS YIOLAT_D BY AN ARBITRAR_

AIqD, IUIqREAS01qABLE APPORTIONMENT OF SE&TS Ilq A STATE

_GIS_ATUm_

"" i. The right to be free froqn gross diseriminatio_ in

_he' s elvction of a State legisldture is a federal right

prote_ted by tlte Fourteenth rAmendment.
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Appellants allege in their complaint that "[b]y a

purposeb]l and systematic plan to discriminate against

a geographical class of persons * * * [they] and

others similarly situated, are denied the equal pro-

tection of the laws accorded them by the Fourteenth

Amendment * _÷ _'" (R. 12; see also R. 10, 19). They

assert that the S_ate legislattu'e, despite an ex_plicit

command in the State consfihltion, has failed to re-

apportion State legislative districts since 1901 (R.

9-10,.86). As a result, they allege, "a minority of

approximately 37 percent of the voting population of

the State now controls twenty of the thh'ty-tlu'ee

members of the senate _" * *" and 40 percent of the

voters elects sixty-three of the nlaety-nine members of

the House (R. 13). They claim that they thereby

"suffer a debasement of their votes by virtue of the

i_correct, arbitrary, obsolete and unconstitutional ap-

portionmen_ _" * *" (R. 12). The complaint and the

supporting' papers thus assert a claim of discrimina-

tion against Tennessee voters based on their geo-

graphic location.

The right to be free from hostile or capricious dis-

crimination by a State in defining the class of persons

entitled to vote, as well as in the exercise of the fran-

chise, is a federal l_ght protected by the Fotu'teenth

Amendment. The Court has repeatedly invalidated

discriminations against a class of voters on the basis

of race. .E.g., Nixon v..t_e_'ndon, 273 U.S. 536; cf.

Smith v. A_lwrigh_, 321 U.S. 64:9; Gomil}ion v. Light-

foot, 36_ U.S. 339. h_d, ever since Munn v. I_linois,

9_ U.S. 113, it has been clear that prohibitions in the
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Fourteenth Amendment are not confined to discrimi-

nation based on color, but extend to arbitrary and

capricious action against other groups. Thus, it

Would obviously violate the due process and equal pro-

tection clauses for a State to deny the franchise to

persons who had ever visited the Soviet Union or to

women who bobbed their hair. _°

A geographical classification may also be so irra-

tional as to violate the Fourteenth Amendment. l_o

one would defend the constitutionality of giving one

twenty-fifth of a vote to citizens in the eastern half of

a State and one vote to those in the western half.

The case is exactly the same when a statute gives one

representative to each of the populous counties in the

eastern half and twenty-five representatives to the

sparsely populated counties in the west. The statute

which arbitrarily provides such disproportionate rep-

resentation must therefore be equally unconstitu-

tional. There is no merit to appellees' distinction be-

_oIn this context it seems unnecessary to distinguish between
the due process and equal protection clauses. The liberty
protected by the due process clause, of course, includes the
right to vote. In Belling v. _harpe, 847 U.S. 497, 499, this
Court held that gross discrimination constitutes a denial of
due process:

IT]he concepts of equal protection and due process, both
stemming from our American ideal of fairness, are not mu-
tually exclusive. The %qual protection of the laws" is a
more explicit safeguard of prohibited unfairness than "due
process of law," and, therefore, we do not imply that the
two are always interchangeable phrases. But, as this Court
has recognized, discrimination may be so nnjustifiable as to
be violative of due process.

Thus, it appears that mMapportionment can so grossly discrim-
inate agMnst urban voters that it violates due p.rocess.



24

tween the denial of voting rights and the distortion of

their weight in the legislative chambers. In U_ited

States v. Glassie, 313 U.S. 299, the Court held that a

qualified voter had a constitutional right to have his

vote counted in a primary election for the House of

Representatives without dilution by fraudulent tabu-

lations. Similarly, in U_ited States v. Saylor, 322

U.S. 385, the Court ruled that a qualified voter had

a constitutional right to have his vote counted in the

election of a Senator without dilugon by the stuffing

of ballot boxes. In both these cases the essence of

the wrong was the improper devaluation of votes.

Of course, a wide range of discretion is left to the

States in choosing units of representation. So long

as the State legislature fa'._ly represents the people of

the State, there can be no.violation of the Constitu-

tio_- It does not follow,, however, that merely be-

cause some degree of inequality from the natu_re of

things must be permitted, gross inequality must also

be allowed. State legislation dealing with legislative

apportionment must be measured by tests of reason-

ableness like other State legislation. Such legislation

must be "rooted in reason" (Griffi?_ v. Illinois, 351

U.S. 12, 21 (Mr. Justice Frankfurter concurring)),

i.e., it must not create classifications so arbitrary and

unreasonable as to offend the equal protection clause

of the Fourteenth Amendment. The due process

clause protects rights "found to be implicit in the

concept of ordered liberty" (Palko v. Co_mecticu4

802 U.S. 319, 325) ; which are "of the very essence of

a scheme of ordered liberty" (ibid.); which, if abol-
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i shed_ would "violate a 'principle of justice so rooted

in the traditions and conscience of our people as to be

ranked as fundamental'" Snyder v. Massachusetts,

29! U.S. 97, 105) (302 U.S. at 325) ; and which "vio-

late those 'fundamental principles of liberty and jus-

tice which lie at the base of all our civil and political

institutions'" (Hebert v. Louisiana, 272 U.S. 312, 316

(302 U.S. at 328). Certainly, the right to have a

fair share in the choosing of one's own government is

"of the very essence of a scheme of ordered liberty"

and is a fundamental principle of liberty and justice

lying "at the base of all our civil and political institu-

tions." When a State arbitrarily and unreasonably

apportions its legislature so as to deny the real mean-

Lug of the right to vOte, i.e., effectiveparticipation in

democratic govermnent, both the equal protection and

due process clauses are violgted.

2. TIre merits of a challenge to the consi#_tionalit_/

of a legislative apportionment under the Fourteenth

Amendment are amenable to reasoned analysis and

judicial determination.

It is unnecessary and unwise to attempt to formu-

late precise tests for determining when a legislative

apportionment violates the Fourteenth Amendment.

The A__nendment's fundamental guarantees do not

lend ±hemsel.ves to mathematical formulas. The line

must. be pricked out case by case. It may be useful,

however, since the basic issue is res nova, to suggest

some of -the factors which would ultimately have to

be weighed in deciding whether an apportionment ac_

violates the equal protection or due process clause of

the l_ourteenth Amendmenh Their analysis shows
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_hat legislative apportionment, although it involves

many compromises, is properly rooted in reason; that

,judicial review of the merits of a questioned appor-

tionment is not dissimilar to review of other classifi-

cations; and that the challenge to a particular appor-

tionment is therefore susceptible to constitutional

adjudication.

(a) Nume_ica_ Equality.--Sm'ely the starting point

must be per capita equahty of representation. Poli-

tical equality is one of the fundamental ideals of

American life. Any serious departm'e from appor-

tionment according to population (whether persons

or qualified voters)--cel_ainty an)" departure affect-

ing both houses of the legislature-is subject to ques-

tion, although the divergence might also be shown to

have a rational justification. Since exact nmnerical

equali_ of population within legislative districts is

impossible ¢o achieve, all that the principle requires,

in this context, is "that equality in the representation

of the state which an ordinary knowledge of the pop-

ulation and a sense of common justice would suggest"

(Ragland v. Anderson, 125 Ky. 141, 158, 100 S.W.

865, 869)Y

u Among yardsticks proposed for measuring permissible vari-
ations have been evaluation of the relative deviation above or

below the. average population of all districts in the State, and the
relative excess of the largest over the smallest districts in the

State. See Note, Gonstitutional Right to Congre._sional D£_tric_ o]
E_ual Po2_ulatio_, 56 Yale L.J. 127, 138, note 45 (1946); Tabor,
The Gerrymandering o] State _nd Federal Zeg_lative D_h_e_% 16

Md. L. Roy. 277, 293, note 78 (1956); CeUer, Congres,_i_nal Appor-
tionment--Pa_t, Present, and Future, 17 Law & Contemp. Prob.
268, 274-275 (1952).

The following ohart lists comparative population figures in
certMn cases where legish_tive reapportionment acts have been
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The extent to which the right of equal representa-
tion is ingrained in our constitutional system is evi-
denced by the fact that more than four-fifths of the
State constitutions make apportionment according to

population or qualified voters the basic principle for

choosing at least one branch of the State legislature.

Thus, thirteen States provide for apportionment in

both houses based largely on population (meaning

either people or voters). _ Another twelve States ap-

portion in this manner, except that in one house each

county or town is guaranteed at least one seat?'

Nineteen States, although they provide other bases for

choosing the representatives in one branch, call for

apportionment of the other according to population

either with or without the stipulation that each county

or town shah have at leas_ one seat.I_

invalidated by State courts. Of course, the test under any

particularState constitutionmay not be t_hesame as under the
Fourteenth Amendment.

2_aOZand V. Anderson, 125 _y. 141, lO0 S. W.865 (1907) ................

_tiglitz v. Schard_e_, 280 lily. 799, 40 S.W. 2d 810 .(1931) ...............

,.glare v. C_ingham, 81 Wts. 440, 51 N.W. 724 (1892) ................

J_afrd v, .Board of Su_'rs, 188 i'_.Y. 95, 83 N.E. 827 (1803) .............

Attorney General v. Suffolk County A1_port_onment Comm'rs, 224

Mass. 598, 118 I_.E. 581 (1916) .....................................

Gtddings v. _BZacker, 98 :_¢Iich. 1, 52 N.W. 944 (1802) ...................

Williams v. _ecreiqry of State, 145 _Iiah. 447, 108 N.W. 749 (1005) .....

Largest
district

_o, 263
128, 595

38, 801

102, 805

6,182

01, 420

119, 033

Smallest
district

7, 407

89, 210

6,823

81, _5

1, 907

89, 727

52, 781

l_Colorado, Indiana, Kentucky, Massachusetts, Minnesota,

Nebraska (unicameral), Oklahoma, Oregon, South Dakota, Ten-

nessee, Washington, West Virginia, Wisconsin.

13Alabama, Iowa, Maine, l_issouri, lqew York, North Caro_

lin% Ohio, Pennsylvania, Rhode Island, Texas, Utah, Wyoming.

_4Alaska, Arizona, Arkansas, California, Connecticut, Flor-

ida, Georgia, Hawaii, Idaho, Illinois, Louisiana, Michigan,

Montana, l_evada, New Hampshire, New Jersey, North Dakota,

608009--61------3
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We are not unmindful of the walming that, "To

assume that political power is a function exclusively

of numbers is to disregard the practicalities of gov-

ernment" (MavDougall v. Gree$b 335 U.S. 281, 283).

Historical practice shows the existence of other

desiderata (see pp. 28-31 below), the due recognition

of which may call for some departure from appor-

tionment according to population; and a State has

wide discretion in evaluating the opposing interests

and making an accommodation. Our argument on

this point is simply that the other desiderata are

capable of the kind of rational statement and analysis

which is required for constitutSonal adjudication. If

the State can point to neither rhyme nor reason for

a discriminatory apportionment, save that it is an

anachronism, the apportionment should be held to

violate the Fourteenth Amendment. '_

(b) Gritevia Justifying So_e Inequality in Ap-

po_¢ionment.--Historically, the claim of political sub-

_visions to representation regardless of size has been

an important reason for departing from the strict

rule of apportionment according to population.

Early in our history the town or county was often

South Carolina, Vermont, In six States the State constitution

or statute does not expressly base apportionment in at least one
house on population. In Kansas, _ississippi, New N_exico, and
Virginia there is no indication as to the method of apportion-
ment. The _¢£aryland and Delaware constitutions specifically
prescribe the number of representatives for each district.

_s This proposition seems sufficient for the present cas_ since
Tennessee offers no jusHfication for its gross malapportionment.
See pp. 4ro-47 b_low. In other situations it might be necessary
to go on and determine whether the reasons given by the State
are sufllcienb justification. See" p. 33 below.
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a _om_u_nt unit of gover__ment, and the colonial as-

sembly, and later the State legislature were composed

of ._epresentatives from these entities. Since it was

the._oWn/_-or county that was being represented, in a

ve_.f,,rea_ sense, and not the people directly, it was

na_t.u_al to guarantee each unit at least one represent-

a_e,_in one, and sometimes both, of the branches of

the legislature. Such provisions are still found in the

cons_t_.tions of twenty.seven Sta_es. _ In eight of

these States enough weight has been attached to the

county or ,town as a unit to provide that each such

subdi!v-ision should have the same representation in

one b.ranch of the legislatureY The fecleral Consti-

tnt_ion.,contains a similar compromise between the

da'm_.s: o_ _he States and direct r.epresenta_ion of the

p.eople;.

The interest in geographical distribution of politi-

cal _pow-er is also advanced by granting some rep-

resentation to each town, connty, or other political

sahd_£vision. Constitutional statetra£t often involves

a :degree of protection four minorities which limits the"

principle of majority rule. Perfect numerical equal-

ity in voting rights would be achieved if an entire

State legislature were elected at large but the danger

is 46o great that the remote and less populated sec-

tions would be neglected or that, in the event of a

_6A_labama, _rizona, _A_rkansas, Connecticut, Florlda, Georgia,.
Idaho, Io_va, Kansas, Louisiana, 1M:alne, Maryland, Mississippi,.
Missouri, 1Vewda, New Jersey, New Mexico, lq6w York, Iqor_k
C_rolina, North Dakota, Ohio, P_nnsylvania, Rhode Island,.
South Carolina, Texas, Utah, Vermont.

_Tizona, Connecticut, Idaho, l%ewda, New Jersey, l_e_r
Mexico, South Carolina, Vermont.
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conflict between two parts of the State, the more

populous region would elect the enth'e legdslature and

in its councils the minority would never be heard.

Due recognition of geographic and other minority

interests is also a comprehensible reason for reducing

the weight of votes in gTeat cities. If seventy, per-

cent of a State's population lived in a single city and

the remainder was scattered over wide country areas

and small towns, it might be re_onable to _ve the

city voters somewhat smaller representation than that

to which they would be entitled by a strictly numel'i-

eal appol_ionment in order to reduce the danger of

total neglect of the needs and wishes of rtu'al areas.

It would probably be _mconstitutional even under

these circmnstances, however, to apportion both

houses of the legisla_n'e in such a way that both

houses were controlled by representatives chosen by

the rural thirty percent of the State's population. 18

Other factors have also been considered in allocat-

ing legislators, such as the share of a district in the

"cost of State government. In New Hampshire seats

in the Senate are apportioned in the ratio of dh'ect

Luxespaid.

Some inequality can be justified, not only on the

basis of the deliberate systems of apportionment dis-

cussed above, but also as the result of population

_8This problem seems to have been t_ken into account in the

Texas Constitution. Seats in the lower house are apportioned
according to population but no county may have more than
seven representatives unless its population exceeds 700,000, in
which event i_ is allocafmd one repl_sen_a_ive for each addi-
tional 100,000 people. Evidently, the purpose was to plmvent

one or two heavily populated emmtles from dominating the
State.



shifts since the last apportionment. The expense,
unsettling effects, and legislative time required make
it impracticable for legislatures to reapportion at
every session. In determining what is an excessive
hiatus between apportionments, the historic require-
merits for reapportionment contained in State consti-
tutions all over the country again show the considered
judgment of the community. The constitutions of
forty-three States require the apportionment or re-
districting of one or both houses of the legislature at
least once every ten years. None suggests a 40, 50,
or 60-year interval.

(e) Other Considerations in Determining Constitu-

tionality.--When a legislature is unequally appor-

tioned, there are at least two other facts to be

considered in determining whether the inequality is

gross enough to violate the Fourteenth Amendment.

First, gross malapportionment in a unicameral legis-

lature or in both houses of a bicameral legislature is

obviously harder to justify than a system of rep-

resentation which is based on population in one

house, and, in the other, apportions representatives

upon some other basis. This compromise between

opposing desiderata is found in the constitutions of

.the United States and a number of States. Con-

versely, the most serious instances of malapportion-

merit are those which permit minorities to rule both

branches of the legislature.

:Second, the availability of other methods of ex-

pressing the popular will is relevant in the event

that the legislature is not apportioned in accordance

with population. For example, complaints of under-
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representation in a State legislature may be less serious

in a State which provides for legislation by referenda

initiated by a reasonable number of voters. Under

_dch a system, the majority of the population can

pass legislation and, indeed, can reapportion the leg-

islahu'e itself. On the other hand, such a remedy

would hardly be slfffieient if a minority of the people

were seriously undem'epresented. The availability of

a constitutional correction is also material. If a

convention could be called by petition or some other

expression of popular will, the availabihty of this

remedy wmdd perhaps offset a measure of inequality

in the apportionment. On the other hand, the un-

fah'ness is the greater if only the malappol_ioned leg-

islature can call a constitutional convention, as in

Tennessee. Tenn. Const., Art. XI, Section 3.

The foregoing ilhmh'ations, taken from State con-

stitutions, do not exhaust the list of factors wlfich

might be taken into account in appolTioning a State

legislature or in judging the constitutionality of a

particular apportionment under the Fom'teenth

Amendment. i study of State constitutions does show,

however, that the acceptable bases for any serious

departure from the basic ideal of political equality

are amenable to identification and articulation. Con-

sequently, where a sm'ious malapportionment is chal-

lenged 1ruder the due process or equal protection clause,

the initial step is to inquh.e whether it has any as-

serted justification or coherent pro'pose beyond the

perpetuation of past political power. This was the

process suggesetd by the Oom't in Go_rdllion v. Light-
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]0_._,364 U.S. 339, 342, where an analogous question of

, State. districting was involved (see pp. 47-48 below).

,_fno justification can even be asserted, as in this ease,

,_nd_the :d_iseriminations and inequities are gross, the

-a_pQrtionment _olates the _o_rteenth Amendment.

r l ,t_ a ease in which a comprehensible justification for

.,_he dep_rtu_-e from the principle of equal representa-

1,tio_ iwas_ asserted, the Court would have to go farther

_:an4 determine whether this justification was sufficient,

, _.:¢_ r,esu_ed in a reasonable classification and violated

_ "principle of justice so rooted in the traditions

,tared consci_enc¢ of our people as to be ranked as funda-

m..enML" This issue necessarily turns on matters of

j,udgzn0nt and degree. The apportionment of repre-

,,se_tatives in the ratio of the value of real property,

for example, may be offered as a justification, but

• ther.e is ground to inquire whether it is any longer

,_¢onsistent _th those "fundamental p_neiples of ]ib-

e_y and. justice which He at the base of all our civil

, a_.d political h_sfitutions." H_bert v. Louisiana, 272

._.$. 312, 316. Similarly, the desire to give historic

subd_vis, ions a minimnm of one representative per

u_'t in one house may be a suffide_t justification for

a small departure from the rule of equal representa-

tion in proportion to the population to satisfy the

r eqmrements of the l_0urteenth Amendment; but the

l_:ger the departure became,_the less adequate the

.justification would be. _

_9This issue should be resolved in the light of current condi-

tions ,and not mel:ely by reference to historie_I practlce. _&t

_he time most State constitutions were adopted the population
was more evenly distributefl than tod_y, so that guaranteeing
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Judgments upon the relative value of divergent

interests,the art of compromise and accommodation,

and the practicalitiesof politicalmanipulation are the

responsibility of the politicalbranches of government.

The constitutional limitations implicit in the due proc-

ess and equal protection clauses leave a wide area for

legislative discretion. Cf. Ma_Dougall v. Green, 335

U.S. 281, 28_. But h'ee recognition of the breadth

and importance of this aspect of a State's political

power does not requh'e exaltation of the power into

an absolute. Cf. Gomillion v. Dightfoot, 36_ U.S. 339,

3_2. The Cour_ can and should afford citizens im-

portant protection of the right to vote 1ruder

%he _ourteenth Amendment by invalidating those

discriminations which are so arbitrary and capricious

as %0 lack any rational foundation. The process of

adjudicating the constitutionality of a State legislative

apportionment does not call for the exercise of a

different function or requh'e the Cotu% to proceed in

a di_erent manner than in the resolution of many

other issues of due process and equal protection.

]_ioreover, the need for constitutional protection here

is infinitelyg_reater. Arbit_'ary and capricious action

affecting the fundamental right to vote goes to the

each county o1" town a seat did not work the same discrimina-
tion against re'ban voters that it may cause today in a le_-W_sla-
turewith a limitation upoa the number of members. Fm'_her-
more, to,ms and counties no longer have their historic
separateness. Their importance has diminished, and even

though history and common acceptance also have their claims,
the methods of representation which once were fair and reason-
able may now have less to commend them.
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heart of our government. In United States v. Caro-

lene Products Co., 304 U.S. 144, 152, note 4, Mr.

Justice Stone raised the question "whether legislation

which restricts those political processes which can

ordinarily be expected to bring about repeal of unde-

sirable legislation, is to be subjected to more exacting

judicial scrutiny under the general prohibitions of

the Fourteenth Amendment than are most Gther types

of legislation." See also Minersville School Dist. v.

Gobitis, 310 U.S. 586, 599-600 (overruled on other

grounds in West Virginia State Board of _ducatio_

v. Barnette, 319 U.S. 624, 642). Writing specifically

of legislation affecting the right to vote, Judge Cooley

stated (2 Cooley, Constitutional Limitations (8th ed.,

1927), p. 137D) :

All regulations of the elective franchise, how-

ever, must be reasonable, unifol_n and impar-

tial; they must not have for their purpose

directly or indirectly to deny or abridge the

constitutional right of citizens to vote, or un-

necessarily to impede its exercise; if _hey do,
they must be declared void.

Arbitrary regulation of the right to vote, even more

t_han restrictions upon freedom of communication,

destroys the essential pre-conditions of _alert democ-

racy. Those who are denied the right to vote or who

are grossly under-represented cannot protect their

franchise by voting. There is, _herefore, a special

reason for the courts to exer_ all the power they

possess for the vindication of these constitutional

rights.
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3. The need/or constitutional protection is urgcnt

because malagportionment of State legislatures is

subve_'ting q'esponsible State and local gover_mc?_t.

The dangers of arbitrary and capricious malappor-

tionment defeating the fundamental right to vote are

not merely theoretical.The disparitiesbetween State

legislativedistricts,tln'ough selfishnessor indiffer-

ence, are constantlyincreasing,almost ahvays to the

disadvantage of growing cities.The consequencescast

doubt upon the workabilityof State government and

threaten to affect the balance of the federal system.

The current conditions infecting legislative apportion-

ment in some of our States are much more set%us than

the malapportlonment of Congressional districts in

1946 at the time of the decision in Oolegq'ove v. Gree?b

328 U.S. 549.

In 1946 the disparity between the most and least

populous Congressional districb in Illinois was ap-

proximately eight to one. Illinois had then, by far,

the most badly apportioned Congressional districts of

any State in the countiT. Only one other State had

u more than four to one disparity (Ohio), another

Sta_e had a more than thl'ee to one disparity in Con-

Dakota), and eleven other states had more than two

to one disparities.See Appendix I to ]_Kr.Justice

l_rank£nu'ter's opinion in Oolegrove v. Green, supra,

328 U.S. at 557-559. Similarly, in 1950, only one

State had a more than three to one disparityin Con-

gressionaldistricts(South Dakota), and nine others

had a more than two to one disparity. In Tennessee

both in 1946 and 1950, the rate was slightly less than
two to one.

In contrast, the situation in most State legislatures
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is considerably worse. Figur:es derived from the 1950

federal census show ghat in Kansas, Delaware, Flor-

ida, Vermont_ and Connecticut, majorities in the

lower chamber of the S_ate legislature represented

only 221_ percent, 191/_ percent, 17 percent, 121_ per-

cent, and 9_ percent of the population, respectively.

106 Cong. l_ec. 13828 (daffy ed.). In Tennessee, ac-

cording to the complaint, only 40 percent of the voters

elect 63 of the 99 members of the lower house and

37 percent of the voters elect 20 of the 33 members

of the upper house (1_. 13). The smMlest population

per representative is 3,948, the largest 75,134, a ratio

of 19 to 1. _°

It is not accidental that the malapportionment of

the State legislatures is considerably greater through-

out the country (including" Tennessee) than the mal-

apportionment of Congressional districts, serious as

the latter also is. For in most States prosodic re-

apportionment of Congressional districts is virtually

_ssured by law21 The result is that there was no ap-

2°_The- record shows that the 2,340 qualified voters (as con-

tr.asted to to_al population) of Moore County are entitled to
one representative in the Tennessee I-Iouse of R_presentatives

while the 312,845 voters- of Shelby County elect only seven
(R. _31, 9,3_). This _s a disparity of approximately 20 to L

2_E.very ten years the House is gutomatlcally reapportioned.
The new apportionment is calculated" by the executive depart-
ment'and transmitted to Congress. The report based on the
1960 census is Message from the Preslden¢_ tI. Doe. 17o. 46,
87th Cong., 1st Sess. (January 12, 1961). Each State is then
netted of the number of Representatives to which it is en-
titled. 46 Star. _6 (1929), as amended, 2 U.S.C. 2(a). If the
State loses one or more Representatives, it is required either to
reapportion or to elect all its Representatives at large. The lat-
ter alternative has rarely been adopted, pai_icularly by states
with more than two Representatives. If the State gains one or
more Representatives, it can either reapportion or elect tha
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preciable worsening of the malapportionment of Con-

gress from 1928 to 1950 despite marked changes of

popnlation. In 1928, three States had a dispaldty

between Congressional dist_lets of more than tlu'ee to

one and nine othm's of over two to one. See Appendix

I to Mr. Jus_ce Franlffurter's opinion in Cob.grove v.

Green, supra, 328 U.S. at 557-559. In 1946, one

State had a disparity of over eight to one, another

of over four to one, another over three to one, mid

eleven others of over two to one. Ibid. And in 1950

only one State had a disparity of over three to one,

and but nine others had a disparity of over bye to one.

The si_ation is becoming markedly worse, however,

in the State legislatures. There has been no pressure,

comparable to that which has led to the reapportion-

ment of Representatives by CongTess to force legis-

lative action. The only major exception is where

State colurts have assumed jtu'isdiction (which has

been frequent) and provided an effective remedy

(which is less so). See Lewis, Legislative Apportio_-

_e_t and the Federal _ourts, 71 _alw. L. Rev. 1057,

1066-1070. In States such as Telmessee h_ which the

State cmtvts have refused to act (see Kiddv. McCm_-

added Representatives at large. Again, the latter alternative

has rareIy beeen followed by the larger States. The 1960 cen-
sus __11 result in nine states _ining and sixteen states losing
one or more Representatives. In addition, five states will have
only one Representative and two states elect at p_msent their
only two l_epresentutives at large. See Message of the Presi-
dent, H. Doe. No. &6, 87th Cong., 1st Sess., pp. 1, 2; I-Iearings
on Standards for Cong-zessional Dis_zdcts (Apportionment) be-
fore Subcommittee l_o. _ of the ttouse Judicial T Committee,
86th Cong., 1st Sess., 9. 81.
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le.ss, 200 Tenn. 273,, 292 S.W. 2d 40, appeal dismissed,

352 U.S. 920), the State legislatures have generally

refp_ed to obey the pro.visions in their own constitu-

tions or statutes requiring regular reapportionment.

Although the constitutions of forty-three States require

reapportionment or redistricting 22of one or bothhouses

of She !egisl_tu.re.every ten years (.including Tennessee)

or.more frequen_tly, in 1,958 twenty_hree of the then

forty-eight States had not reapportioned for periods

rnnging from ten years to half a century or more. See

Lewis, op. cir. supra, p. 1060; Alaska Const., Art. VI,

_eqtions 3, 5-7; Hawaii Cons.h, Art. III, Section 4.

See also. _106 Cong. l_ee. 13.831-13.833 (daily ed.) for

_abul.ar analyses of the requirements of State constitu-

ti0_s. A!.abama, Connecticu t, Delaware, Maryland,

l_e,w ffersey , Sou_h Carolina,. an d Vermont, in addi-

tio_ to Tennessee,_ had appo_ionments and legislative

districts which _er e over rift S years old. At least

twe_ty_seYen leg is!a_ures had not been.touched for more

than twenty-rive years: 1Y_erry, Minority Rule: Char-

leng e to D emocrq¢_, Ch]:istian Science ]_ouitor, Otto-

b.er 2,.. 1958,: repr'_mted _ 106 Cong. _ee. 13836 (daily

e.d._).. The result has been in Tennessee, as elsewhere,

t_a.t a_s po!)_ation has s hift.ed_ particularly toward

urb@n centers,- State legislative malapportionment has

be¢0_e dras.tica!ly worse.

]_ our country's early history, the average citizen

looked to the State legislature for initiative and wis-

:dora in the form ulatio_ of pub lie policy on domestic

22Reapportiolvn.en t requires only a reevaluation of the num-
ber of legislators allotted each dis_riet_ while red_st-ricthlg re-

quires that the districts themselves be redrawn.
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issues. U.S. Commission on Intergovernmental Rela-

tions, Repro% to the I_zesident (1955), p. 38. Only

thirty years ago ]_r. Justice" Brandeis singled out as

an important characteristic of otu" federal system the

fact that "a single courageous State may, if its citi-

zens choose, serve as a laboratory; and try novel social

and economic experiments without risk to the rest of

the country." New State Its Go. v. Liebw_an_b 285

U.S. 262, 311 (dissenting opinion). The State legis-

latures, however, hava in very large pal% failed to

adapt themselves to modern problems and majol_ty

needs,and thisfaflu_rehas resultedin publiccynicism,

disillusionment, and loss of confidence. A primary rea-

son for the failure of the States to respond is that in

many States a majority of the people, even a large

majority, do not control the legislahn'e. The dicta-

tion of legislative action by a minority of the citizens

has tended %o stifle civic responsibility at the very

time when novel problems are pressing upon the

COUrtS,jr.

Yore specifically, the most glaring consequence of

malapportionment of State legislatures is the gwoss

undem'epresen%ation of urban interests. As cities

have grown more rapidly than rural areas, the exist-

ing apportionments, when not changed by the legis-

latures, have tended to create an increasing imbalance

in legislative representation discriminating against

urban areas. _ As early as 1928, H. L. _eneken, in

his eharae%eristrieally caustic manner, commented

_See Baker, R_ra_ _e_,s_s Urba_ Politlva_ Power (I95_),

pp. 16--17, note a, for a table showing the extent of urban

underr_presental_ion in the stat_ le_slatures.



upon the inequities of this situation. "The yokels

hang on because old apportionments give them unfair

advantages. The vote of a malarious peasant on the

lower Eastern Shore counts as much as _he votes of

twelve Baltimoreans." l_eneken, A Carnival of Bun-

"combe, 160 (Moos ed,, 1956) (reprinted from the

, Baltimore Evening Sun, July 23, 1928, p. 15, col.

(_ancial ed.). Then, "m a rare note of optimism,

he added: "But that can't last. It is not only unjust

and. undemocratic; it _s absurd." _ Ibid. One may

dislike Mencken's prejudice against rural citizens,

set rec0gnize the inequity. Mencken proved a better

w_'t than a prophet, for the same complaint and prog-

nosis were echoed thirty years later by President

(then Senator) Kennedy (Kennedy, The Shame of

_haStates, New York Thnes _¢Iagazine, May 18, 1958,

pp.-!2, 37) :

[T]he apportionment of representation in our

Legislatures and (to a lesser extent) in Congress
has been either deliberately rigged or shamefully
ignored So as to deny the cities and their voters

that full and proportionate voice in governmen_
to which they are entitled.

The maIapportionment of State legislatures not

only subverts democratic principles generally, but it

also has the effect of precluding the States from meet-

ing burgeoning needs resulting from the transforma-

tion of the basic character of our society from

_4JIt may not be entirely coincidental that the Tennessee

House recently voted down a bill to repeal the "Monkey Law,"

which prohibi_ teaching about evolution. Washington Post,
._¢Iarch 4, 1961_ p. _A_3,col. 7..
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predominantly rural to predominantly urban. 2_ See

U.S. Commission on Iutergovmw_mental Relations,

Repor_ to the President (1955), p. 3. It is widely

agreed that the pressing domestic problems stennning

from the metropolitan population explosion housing,

urban renewal and slum clearance, education, trans-

portation, juvenile delinquency, water and ah" pollu-

tion-are not being adequately met. Id. at 38; The

E_ploding Metropolis, written by the Editors of

Fortune (1957), p. 1. The failure is reflected not

merely in unresponsiveness to special re'ban needs

and lack of sympathy for the urban point of view, but

also in affirmative action rendering it more difficult

for urban areas to meet their own problems. This

action takes such forms, as the complaint here alleges,

as systematically discriminatory taxation of under-

represented, generally urban, areas as contrasted with

overrepresented rural areas; far greater per capita

spending 'by the State in overrepresented rural areas

than in the urban areas (R. 16-18; see also R. 229-

25_); -_° and the denial even of the urban az'eas' pro-

25_u 1900, a_ leas_ sixty percent of all Americans lived on
farms or in small rural communities, and less than forty per-
cent were city dwellers. Today approximately seventy pement
of the people ]ire iri urban or suburban areas and the lulral
popu]ation has diminished to abont thirty percent. MerzT,
M_wr_y Rule; Ohalle_gv to De_oc_'acy, Christian Science

]_onitor, Oetob6r _, 1958, x_printed in 106 Cong. Rec. 13836
(d v

-_61got is t]_is situation limited to Tem_essee. In Colorado, for

exaznple, the le_slature allows Denver only $_.3 million a yeur
in school aid for 90,000 children, but gives adjacent Jefferson
County, a semi-rul_l area, $'2.4 million for 18,000 pupils. Strout,
Th_ Nex_ Elect_ Is A_ready R_ggcd, Harper's (November
1959), reprinted at 106 Cong. l_ec. 13840 (daily ed.). In Petal-
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portionate share of matching funds provided by the

federal gove_nmerlt (R. 119-120). In addition, the

SSate legislatures have frequently refused to give

populous urban centers adequate authority to enable

them. ,to sol,,ve pressing local problems themselves.

Another result of the States' neglect of the reap-

po_ionment problem is that urban governments now

tend td by-pass the States and enter directly into co-

operative arrangements with the national government

i_ such areas as housing, urban development, airports,

an_l water pollution facilities, This multiplication of

national, local relationships reinforces the debilitation

of :State governments by weakening the States' control

over their own policies and their authority over their

owa political subdivisions. The 1955 Report of the

U.S. Commission on Intergovernmental Relations (The

Kestnba .t_m Commission, whose members were ap-

pointed by the President) cautioned (p. 40) that "the

ultimate result * * * may be a new govermnent ar-

ra_igement that will break down the constitutional

patt, ern which has worked so well up to now." After

hearings on the Kestnbaum study extending over a

period of three years, the House Committee on Gov-

ernment Operation s emphasized in its fmal report that

"there is a strong national interest in encouraging

vigorous and responsible State and local government."

H. Rep. No. 2533, House Committee on Government

Operations, 85th Cong., 2d Sess., p. 47.

sylvania, the legislature p_ys $8 per day for the care o_
indigent patients to each non-sectarian hospital irL the state--
except Philadelphia's city-owned General Hospital, which must
provide such services at an annual cost of $2.5 million. Ibid.

608009_61-----4
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Constitutional adjudication under the Fourteenth

Amendment cannot Collect all the problems of malap-

portionment. The States have broad discretion, and

within that area the only remedy is an enlightened

citizenry. But broad discretion is not the eqtfivalent

of absolute and arbitrary power. Cf. Gomilliog_ v.

.Digh_foot, 364 U.S. 339, 3_2. The Fom_eenth Amend-

ment reaches at least those egregious cases in which

geographical or other discidmination imposed by a

minority lacks a rational foundation. And while the

urgency of the need cannot confer jurisdiction upon the

federal courts, it should carry a potent appeal for the

exercise of existing jurisdiction.

B. _ TENI_'ESSEE LEGISI_TIV_ APP01ITIONI[ENT_ AS DESCRIBED IN

T_ C03_PLAINT_ VIOLATES _ DU:8 PROCESS AND EQUAL PROTEC-

_o_ c_us_s or _ _ou_ _T

Although Article II, Section 6, of the Tennessee

constitution requfl'es the legislature to allocate the

ninety-nine seats in the 1=louse of Representatives and

_hh-ty-tln'ee seats in the Senate among the several coun-

ties or districts "according to the number of qualified

voters in each," no apportionment has been made for

sixty years. Between 1901 and 1950, according to the

complaint, the population grew from 2,021,000 to

3,292,000. The 1960 federal census puts the popula-

tion of Tennessee at 3,567,089. The growth was un-

even between counties. The areas around ]Yfemphis,

Nashville, Chattanooga, and Knoxville and Oak

Ridge grew much faster than other parts of the State.

Eudged by the 1950 census, the complaint alleges, "a

minority of approximately 37 percent of the voting

population of the State now controls twenty of the

thirty-three members of the senate" (I_. 13; Ex. E, R.
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'28), and "a minority of 40 pdrcent of the voting

pop,_fiution of the State now controls sixty-three of

'{he ninety-nine inembers of the ttouse of Representa-

_ves" (R. 13.; E x. 1_., t_. 30). In Moore County 2,340

q_i_lified voters elect one representative to the lower

house, while _he 312,345 qualifiec_ voters of Shelby

Cbunty elect only seven (1_. 231, 234). The result, in

st_bstance, iS that a citizen 02 Shelby County is al-

lowed only one-nineteenth of a vote in relation to

each ]_[oore Cou_uty voter. _And the diserhnination is

gross all over the State.

' It would seem too plain for argument that this ar-

bitrary and capricious discrimination against the

voters in growing counties violates the due process

and equal protection clauses of the Fourteenth

Amendmenf_--unless the Court is to hold, contrary to

ou_ contention, that the Fourteenth Amendment

p'laeesno restrictionwhatever upon the apportion-

ment powers of a State. So gross a departure

from, the basic ideal of political equality, affect-

ing both branches of the legislature, requires some

• ational justification. None has been suggested by

_e appellees; indeed, it is hard to see how any could

be sttggested becanse the Tennessee constitution re-

quires the apportionment among districts to be made

"according to the'number of qualified voters in each."

Prima facie, therefore, the complainants have made

out their case.

In referring to the Tennessee constitution we do

not suggest that petitioners have a federal right to

have the Tennessee legislature apportioned accord-

ing to the State constitution. The requirements of

the Tennessee constitution are significant, coupled
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with the passageof sixty years from the last appor-
tionment, becausethey go far to show that there is no
rational basis whatever fez" the present allocation of
seats in the Tennesseelegislature. The present Mlo-
cation cannot be supported upon the only ground
permissible under the State constitution. The consti-
.tution forbids the use of another method. The real-
apportionment results chiefly from the changes in the
distribution of the population dtu'ing the passage of
sixty years. It is fair to infer, at least in the absence
of any other explana_on, that the continued use of
_lae1901 apportionment results from the indifference
of the incumbents or theh, detmmaination to r'etain

unwarranted power, and not from any rational policy.
Nashvitls, 0. & St. L. 2y. v. Browning, 310 U.S.

362, presented a different question. There the State

authorities had classified the property of public util-

ities differently from all other propel_y fox' purposes

of _mxation, and had taxed it at a higher rate in

alleged violation of the State constitution. But the

differentiation was made deliberately--" all the ol"-

gans of the State are conforming" to a practice, sys-

tematic, unbroken for more than forty years" (310

U.S. at 369)--and the classification, whether it vio-

lated the Tennessee constitution or not_ had a widely

understood, rational foundation. The Browning case

might be applicable here if the present apportion-

ment of the Tennessee legislattu'e is later sho_nl to

be rooted in reason. The present record shows no

justification. Even in .argxtment, none has been

suggested.
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ariy of the considerations which have sometimes led

t_he framers of other State constitutions to compromise

the principle of numerical equality among legislative

/tistricts. The present Tennessee apportionment can-

not be supported in either branch of the legislature as

a rational effort based on political subdivisions or

geography or as an attempt to balance rural and city

representation. Under an apportionment according to

population the urban voters would not elect a

majority in either house of the legislature--more

n egrly one third--and their votes woUld be split

amohg four areas in quite d_ffereht parts of the

State. There is no suggestion that the apportion-

ment can be defended on the basis of contributions

tO_'the cost of State government. The dJ'scriminatio_

ififOets both houses of the legislature. It results not

from recent developments o£ which the legislature

_iay take account, but _rom sixty years of inaction.

The majvrity has no other remedy such as the direct

r_ferenduIh. Thus, not only is there no justification

for the denial of equal representation which the State

autl_ori:tles are in a position to assert; the apportion-

merit camlbt be Supported upon any of the bases which

other States have applied to their legislatures.

On the merits, therefore, and on this record the

present case is hardly distinguishable from Gomillion

v. Ligl_tfoot, 36_ U.S. 339. In Gomillion the com-

plahlt alleged a claim of racial discrimination.

"Against this claim," the Court pointed out (p. 3_2),

"respondents have never suggested, either in their

brief or in oral argument, any countervailing munic-

ipal fnnction which Act 140 is designed to serve. The
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respondents invoke generalitiesexpressing the State's

unrestricted power--un]hnited, that is, by the

l_nited States Constitution--to establish, destroy, or

reorganize by contraction or expansion its political

subdivisions * * * We _'eely recognize the breadth

and importance of this aspect of the State's political

power. To exalt this power into an absolute is to

misconceive the reach and rule of this Cmu't's

decisions * * * "

In the present ease the complaint amply allegesa

claim of gross geographical discrimination. Against

this claim the appelleeshave never suggested,either

in theirbriefsor in oralarg,ament, any countervailing

purpose which the Tennessee apportionment is de-

signed to achieve. We recognize the breadth and im-

portance of the State's political power to apportion

representation in its legislattu, e, but we submit that to

exalt this power intoan absolute is to misconceive the

reach and meaning of the Fourteenth Amendment.

It is unsound to distinguish Gomillion from the pres-

ent case on the ground that it arose under the Fif-

teenth Amendment. The _ourteenth Amendment

protects the right %o vote (Nixon v. Condon, 286 U.S.

73) and arbitrary geographical distinctions are

scarcely less invidious than discriminations based upon

race.

C. TH_ J'UEISDIOTI01_ 0F T]KE DISTRICT C01TRT 3LkY BE SUST.iIN-ED

_0ET DE_G %VI[ETH_R THE C0_[PL_iL_T STATES 2L

CAUSE 0]_ ACTI01_

Although we believe that the appellants have al-

leged sufficient facts to show violation of both the equal

protection and due process clauses of the Foux_eenth
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_A_endment, we also recognize that the question is so
n_el and so complex that this. Court might well con-
elude .that it should not be determined, even to the ex-
tent of' _rulingon the pleadings, without a £ull and

d-etai}edexamination of the merits by the three-judge

_s.t_ic_ court. If there be doubt whether the com-

p!aint states a cause o2 action, it would be not only

proper, but perhaps advisable, to remand the cause

without resolving this constitutional issue.

The court below dismissed the complaint for want

of jurisdiction. We show in Point I!., below, that

this rtfiing was in error. Appellees also moved to

dis.miss the complaint for failure to state a claim upon

Which relief could be granted. Although the district

court commented that this Case involves a "clear vio-

lation" of the rights of appellants (R. 219), it granted

the mo_ion to dismiss the complaint for failure to state

a ela'nn upon which relief could be granted because it

found that it lacked jurisdiction to provide a remedy.

Thus, this Court has not received the benefit of full

consideration of the consti_tional question on its

merits by the court below.

The dismissal for want o2 jurisdiction, if erroneous,

can properly be reversed without consideration of the

merits. As Justice /tohnes said in Hart v. B. F.

Keith Vaudeville Exchange, 262 U.S. 271, 273. "[I]2

the bill or declaration makes a claim that if well

founded is within the jurisdiction of the Court it is

within that jurisdieti0n whether well founded or no¢."

Bell v. Hood, 327 U.S. 678, is squarely in point.

There plaintiffs' right of recovery was contingent upon

the scope of the protection afforded by the l%urth and

Fiftli Amendments, so that recovery would be had if
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the amendments were construed in one way but denied

if construed in another. The Court held that there

was jurisdictionwithout resolving the constitutional

issue, saying (id. at 682):

Jurisdiction therefore is not defeated as re-

spondents seem to contend, by the possibility

that the averments might fail to state a cause of

action on which petitioners could actually re-

cover. * * * P_hether the complaint states a
cause of action on which relief could be granted

is a question of law and just as issues of fact it

must be decided after and not before the court

has assumed jurisdiction over the controvm'sy.

The only exceptions to this doctrine are cases in

which the federal claim is patently frivolous, or is

immatmdal and made solely for the purpose of ob-

taining federal jurisdiction over a State cause of

action. E.g., Wa_e_" Service Go. v. Gity of Reddi_g,

304 lY.S. 252; Norto_ v. Wh#eside, 239 U.S. 144.

The present ease does not fit either exception. What-

ever its ultimate merit the eomplafllt is squarely

_ounded upon the Folu'teeath Ameadmeat, and it pre-

seats a substantial claim.

II

THE DISTRICT COURT _KAD_ AND SIEOULD I_AVE EXERCISED_

JD-BISDICTIO_n_ " OVER T]3SS AOTION TO REDRESS AI'_ UN-

CONSmTU_0NA_ M_XPO_TION_mNT

The general jux%dictional statute, 28 U.S.C. 1343,

provides that the district croups of the United States

shall have original jurisdiction over a--

civil action authorized by law to be commenced

by any person;
* * * * *
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(3) To redress the deprivat:ion, Under color

of any State law * * * of any right, privilege

or immunity * _ _ secured by the Constitution
of the United States * * *

See also 42 U.S.C. 1983, derived from the Civil Rights

Act, of April 20, 1871, 17 Star. 13, which specifically

_/uthorizes suits in equity as well as other appropriate

forms of redress.

The present case falls squarely within the fore-

going jurisdiction. The complaint seeks to redress

the deprivation by State officials of rights, rela_ing

to the elective franchise, which are secured by the

due process an.el equal protect}on clauses of the Four-

teenth Amendment. The violation of the Fourteenth

_fnnendment asserted by the appellants is a private

_vrong directly a_ecting themselves 'and large num-

bers of other Tennessee voters. In J_x parte Yar-

brough, 110 U.S. 651, this Court held that once the

State has defined the class of persons entitled to vote

(in that case, for a member of Congress) the right of

any member of the class to vote is protected by the

Constitution. That right is enforceable in the courts.

Nixon v. Herndon, 273 U.S. 536; cf. Wiley v. Sinkler,

179 U.S. 58. If the denial of the right to cast a ballot

is of a sufficiently "private" character to give the

victim standing to sue for relief, a denial of the right

to cast an effective ballot cannot logically be treated

'aS a "public" wrong so as to deprive the victim of

standing. Thus, federal jurisdiction is also sustained

by such precedents as Smith v. Allwright, 321 U.S.

649, and Gomiltion v. Lightfoot, 364 U.S. 339.
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The standing of private pel_ons to bring an action

in federal courts to challenge an illegal apportion-

ment was recognized in S_iley v. Hol_, 285 U.S. 355.

There, a unanimous Court reviewed the merits of, and

granted relief in, a suit by a _{innesota "citizen,

elector and taxpayer" (id. at 361) to enjoin the hold-

ing of a Congressional election pursuant to a State

redistricting statute which violated the federal re-

quirement that redistricting be carried out by the

State's lawmaking power, including the approval of

the governor. Similarly, in Koenig v. Fly,m, 285

U.S. 375, the Court reviewed on the merits a suit

brought by "citizens and voters" (id. at 379) of

New York for a writ of mandamus to New York's

Secretary of S_ate %0 compel him to certify that

Representatives were to be selected according to dis-

triers defined in a resolution of the State le_slature.

See also Leser v. Gm'nett, 258 U.S. 130; H_wk_ v.

S_ith (No. 1), 253 U.S. 221; Stiglitz v. Schardie_b

239 Ky. 799, 40 S.W. 2d 315.

It plainly follows that the cotu_ below had juris-

diction unless some special judge-made rule relating

to the justiciability of claims of malapportionment

deprived the court of its normal statutory power to

remedy the violation, under color of State law, of

rights secured by the Fourteenth Amendment.

In discnssing this central question it is essential to

observe at the beginning the distinction between (i) a

hard-and-fast rule denying jurisdiction over the sub-

_ect matter, which would exclude from the federal

courts all legal attacks upon unjust legislative repre-

sentation, and (ii) an application of the doctrine that
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,'_t',c0u_ of equity may decline to intervene in any par-

,_icUla_ case when i¢ cannot frame a suitable remedy

,b_ i_s _tervention would be contrary to the public

_:in.terest. The distinction has significant legal and

"_,ctical consequences:

-_._._ denial of jurisdiction over the subject matter

:e,_eludes all malapportionment cases from judicial

-'e0nsideration as a category without regard to the seri-

_,.6hs_ess of the constitutional wrong or the ability of

L_h_, court _o grant effective relief in the particular

=_se. '.The complaint must be dismissed at the outset.

.On- ¢he o_her hand, taking jurisdiction of the subject

"_J_n_@t, examining the merits and then asking whether

_e_Sty can usefully intervene permits flexible treat-

_ent .according to the necessities of the particular

case., In some cases an injv_uction might issue.

O.ttier cases might have to be dismissed upon the

•gr,_)_nd that, whatever the wrong, there was no judicial

remedy; but at least the court would have looked to

the merits, appraised the degree of the wrong and

-the nrgency of the need for judicial action as well as

the difficulties, and dete_nine4 whether the eou_

could contribute to a solution, instead of disabling it-

sel_ at the outset because of general misgivings about

the effectiveness of its decrees.

The difference, in short, is between judicial power

and equituble discretion. We submi.'t that this Court

has never held, and should not hold now, that the

federal courts lack the power to deal with an uncon-

.stitutional legislative apportionnlent, however gr_oss

and- easily remedied. On the other hand, we f_dly rec-

ogmze the doctrine of equitable,discretion, which may
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sometimes call for the dismissal of an apportiomuent
case without consideration of the merits. We shah
show, however, that the exercise of sound equitable
discretion under the circumstances of the present case
requires, at least for the present, the retention of
jmdsdietion and the conduct of further proceedings
upon the merits.

•4. T_E[_ C01_STITUTI01_AL ISSU38 IS :NOT A POLITICAL QU)'.S'Iq0N

BEYOND THE JURISDICTION 0_ T_E I_EDERAL COURTS

1. The decisions of this Uou_'_ show that the court

below had jurisdiction.

This Court has already sustained federal juris-

diction over legal controversies concernh_g appm_ion-

ment. It has nevm" held that the judiciary lacks

power to deal with such cases. On the contrary, it

has considered the merits of apportiolunent systems

in several cases and has granted relief in some of

them. Thus, in Smilcy v. Holm, 285 U.S. 355, the

Court held that the existing Minnesota apportiomucnt

of United States Representatives did not meet federal

req_drements because the governor had refused to

approve the bill, and accordingly the Cou1% ordered

an election-at-large. The Court also held a State ap-

portionment law invalid (the govmmor had vetoed it)

and ordered an election-at-large in Cm'roll v. Bccke_5

285 U.S. 380. In Koenig v. Flyn_b 295 U.S. 375, the

Court affzrmed a decision of a State cotu% holding that,

in the absence of a valid districting statute (the gov-

ernor had not approved the resolution of the State

legislature) to conform to the increase in ICepresen-

tatives allotted to the State by Congress, the additional

l%epresentatives must be elected at large. And the
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Cou,rt also took jurisdiction in Wood v. Broom, 287

LT,S. 1, which involved the l_eapportionment Act ,of

1911. There the Court, deciding the merits, refused

to apply the Act--which required that Congressional

e}ection districts be of contiguous and compact terri-

t orjr and, as nearly as practicable, of equal popula-

tion-because it applied only to districts £ormed under

the 1911 Act and not to those forrned under the Ap-

portionment Act of 1929. Although the concurring

opinion of Justices Brandeis, Stone, Roberts, and
Cardozo is too short for one to be sure of their reason-

ing, it spoke only of a dismissal "for Want of equity."

That phrase suggests that under traditionalequity

principlesan injunction should not issue,not that the

courts are without _urisdiction _o consider the merits

because a nonjusticiable political issue is involved.

Cotegrove v. Gree_, 328 U.S. 549, does not hold to

the contrary. Mr. Justice l_rankfurfer, joined by

two other Justices, w°uld have held that State ap-

portionment of l_epresentatives is _ political question

beyond the power of the federal courts to decide, but

a majority Of the Justices participating (_r. Justice

l_utIedge concurring, and the three dissenting Jus-

tices) took the view that federal courts have the

power to adjudicate the validity of the system of ap-

portionment under attack, l_r. Justice Rutledge,

whose vote was dispositive _f the case, concluded that

under Smile_] v. Holm, s_pra, "this Court has power

to afSord relief in a case of this type as against the ob-

jection that the issues are not justiciable"; but, he

•said, the power should be employed "only in the most

compelling circumstances" (id. at 565). Since such
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circumstances were absent because of the shm_-ness of

time before the election, he decided that "the case is

one in which the Court may properly, and should, de-

dine to exercise its jurisdiction" 2_ (id.at 566).

Shortly after the Golegrove case, the scope of the

Court's decision became even more clear. In Cook v.

_'ortson, 329 U.S. 675, 678, involving the Georgia

county unit system, _'. Yustice Rutledge described

the actual ruling in the earlier case:

A majority of the justices participating re-

fused to find that there was a want of juris-

diction, but at the same time a majority, dif-

ferently composed, concluded that the relief

sought should be denied. I was of the opinion

that, in the particular ch'cumstances, this

should be done as a matter of discretion, for
the reasons stated in a concurring opinion. "-8

In Cook V. Fo_¢son ]l_r. Justice Rutledge would have

postponed consideration of the issue of jurisdiction to

the argument, even though he admitted that the order

on appeal might "have become moot in part." Id. at

677. The Court, however, dismissed the bills, citing

Unite_ States v. Anvhor Coal Co., 279 U.S. 812, which

involved the dismissal as moot of a bill seeking an

injunction.

The Cour_ in MacDougal_ v. Green, 335 U.S. 281,

passed on the merits of the claim that an Illinois

_-_At this point Mr. Justice l_utledge quoted in a footnote
from Amen@an Federation of Labm, v. "Watson, 327 U.S. 582,

593: "The power of. a courb of equity to act is a discretional T
0]20 _ :_ $ "

2sFor a discussion of the equitabh discretion aspect of the
Go?,egro¢,e decision, sed pp. 68-85 below.



7

s_atut_ 'requiring a candidate of a new political party

_o 'obtain a specified number of signatures on his nom-

inating l_etitions in fifty of the !02 _unties in the

State was unconstitutional, lg_r. Justice Rutledge, in

a separats opinion, stated that "this ease is elosely

analogous to Cotegrove v. Green" and "[e]very rea-

son existing in Colegrove * * * which seemed ¢o me

compelling to require this Court to decline to exercise

its equity ,jurisdiction and to decide the constitutional

questions is present here. * * * As in Colegrove

• * * ,I think the case is one in which * * * this

Court may i02operly, and should, decline to exercise

its jurisdiction in equity." Id. at 284, 286-287. 17o

men_ber of the Court suggested that the Court was

wi_hou_ jurisdiction or power to consider the issue.

in South v. Peters, 339 U.S. 276, 277, the Court

aga(m recognized that t]_e question is not one of judi-

cdal power but of its proper exercise. The decision

was embodied in a single sentence: "l%deral courts

consistently refuse to exercise their equity powers in

cases posing political issues arising from a state's geo-

gr_aphicai distribution of electoral strength among its

political subdivisions ''_ (emphasis added). 17one of

the cases cited in Support 6f this conclusion held that

the issue involved was not justiciable. Reliance was

pIaced on MaeDougall v. _Green, in which, as we have

seen, the Court passed on the merits of a State elec-

tion issue; Colegrowe v.. Green, in which a majority of

the Court held that the federal courts have power to

consider the merits of aploqrtionment cases; and Wood

v. Broom, in which the Court tOQk jurisdiction but
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four Justices said the b_ should be dismissed "for

want of equity ''_ (see p. 55 above).

In no subsequent appm_donment case has this Could.

held, so far as we can detm_nine, that the federal

eouYts lack power to adjudicate the constitutionality of

apportionment systems. In Gox v. Peters, 342 U.S.

936, involving an attack on Georgia's counl7 trait laws,

and _em?r_ey v. Smith, 342 U.S. 916, involving a refit

t_) compel reapportionment of the Pennsylvania legis-

lature, the appeals were simply dismissed for want of

a substantial federal question, without citation of au-

thority. In A_derso_ v. Jordan, 343 U.S. 912, the

Court dismissed the appeal on the authority of Gole-

grove v. Green, MaeDougal_ v. G_'ee_, m_d Wood v.

Broom (the opinion of the Court). As we have seen,

in the latter two eases the Court considered the issues

on the merits. In Kiddv. MeOanless, 352 U.S. 920,

involving an attack upon the same Tennessee appor-

tionment law now before the Court, the appeal was

dismissed on the authority of Oolegrove v. Green and

_Anderson v. Jordan,. In _adford v. Gary, 352 U.S.

991, involving an attack on the Oklahoma apportion-

men_ laws, this 'Court affn_ned the district court's dis-

2DThe Court in _a_th v. Peters also cited as auflmri_ "el.

Johnson v. _teecnson, 170 F. 2d 108 (C.A. 5th Cir., 1948)."
In that case, the court of appeals held that 8 U.S.C. (1946 ed.)
43, which is the same statute as is involved here, did not pro-
vide a remedy, as a matter of substance, for h'audulent l_turns
in a Senate primary election: 'eWe have here no question of
votes excluded contrary to the Constitution, but only of frauds
and illegalities under the Texas law" (id. at 111). And, sig-
nificantly, the cour_ emphasized _hat the plaintiff did "not have
the standing of a voter who is being discriminated agafllst con-
trary to the Constitution and whose right is clearly secured by
it" (ibid.).
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raf_sal_o_ the action, citing Golegrove v. Green and

Kiddv. McC'anl'ess. And in H'artsfield v. SlOan, 357

U.S. 916, without citation of authority, the COurt de-

Died a motion for leave to file a petition for a writ of

mandainus to compel the convening" of a three-judge

court to !_ass on the validity of' the Georgia county

uni_' laws. s°

"Gomillion v. Lightfoot, 364 U.S. 339_ which was

decided only last terln, makes it plain that a case is

not removed from the domain of judicial review merely

because the unconstitutional discrimination is accom-

plished by an exercise of the State's power to control

its political subdiVisions. The larecise holding was

that the Fifteenth Amendment prevents a State from

fi_t:ing _he boundaries of its municipalities in such a

way as to deprive a citizen of his right to vote because

of his race. But surely a ease is not the more justi-

ciable because it in'¢olved racial discrimination and

• ..L .\ ....

3oW_ere, the Court has, rejects4, at.tacks oa _pp_o_tionmen_
systems `without citation, it, is of eour, se impossible to know the,
basis of the decision. But such action is jus_ as compatible
with _ d_termination that the case clearly does not present

'_compelling: cizcumst_nces" necoss_r:_, £oy _eder_l ju4i¢ial relie_
as with u holding of lack of power. Wher_ the Court has

cit_ ._olegrove v. Crreen, the reaso_ for this reliance is also
not eiitirely clear. As, .we have seeil_ four o£ the s_ven Justices

voting i.n that ease upheld the, powe_ of ¢h,e Ceu.vt- te eonsic_er
the, merits. The e,itution of the Go/gr*ove deoisio_ to support
rejection o£ attacks ou state apportionment must therefore, we
believe_ mea_ reliance On the bnly holding of the prevailing

majority in, th_ c_se_ i.e., that _n i,n_uj_c,tio_ was not justified
in the circumstances. It cannot be_ assumed that the Cour_ in-
tended to _ettle this iniportan_ issue of _ederal judicial power
in _accordance with She view of the minority of- the Court in
_olegroq_e v. &ree_ by citing _o_egrove in pe_ e_rlam decisions,
without _he benefit of _ull briefing or oral argument.

,608009--61----5
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arises under the _ifteenth, instead of the FomCeenth,

Amendment. The victims of the discldmination are

no less identifiable in the present case.

In the Go_nillion case, the Court distingtfishecl Oole-

grove v. G_'een on the ground that Oolegrow involved

legislative inaction catming dilution in voting streng_.h,

in contrast to af_'mative legislative action to deprive

Negroes of theh' right to vote. The distinction be-

tween legislatve action and inaction does not go to

the power of the federal coul'ts to hear the case, but

at most to the appropriate remedy. In the instant

case, as in Go_illion, the suit is one to enjoin State

officials from taking affirmative action, in the fuhn'e,

which would deprive the complainants of theil" con-

stitutional rights. The character of the cont_'oversy

is not change& nor i_s justiciability altered by the

vintage of the legislation under which the State

officials propose to act. The dis__nction is important

only because it _ay affect the remedy. In Gomillion

it was possible to fall back upon the old law establish-

ing Tuskegee's boundary if the enforcement of the

new statute were enjoined. In Oolegrove v. Green the

Oou_ woulcl have been left at large if the challenged

apportionment were invalidated. ]3ut there might

well be another acceptable basis of allocation upon

which to fall back in an apportionment case. Suppose

that the Tennessee legislature were to enact a valid

statute apportioning legislative seats among the coun-

ties in exact proporbion %o the qualified voters ancl

that, a month later, the legislature passed another law

making the present apportionment. The remedy
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W_Ouldbe obvious and easy to administer but the case
w6uld be neither more nor less justiciable than it is
today. In another apportionment case the old law
.nn_ht.not be available to fall back upon as a remedy
but" there might be other simple End effective forms

of relief, l_or example, the State constitution might

p_o_de that the legislature should decennially appor-

tion seats in the lower house with one representative

from the smallest county and representatives from

each of the other counties in direct ratio to the num-

ber of eligible voters with no limitation upon the size

of the legisl.ature. If the legislature failed to make

the apportionment for sixty years despite radical

shifts in" population, a court could easily adjudicate

the constitutional question and g'ran_ relief.

The lesson to be drawn from Colegrove v. Green,

Gomillion v. f, ightfoot and these examples, we sub-

mit, is that the propriety of judicial action in this

class of cases must be analyzed in terms not of juris-

dictional power, but of equitable, discretion. There

is no j_urisdictionat, bar to adjudicating" the constitu-

ti:onal issue.. She propriety of exercising equitable

j.tt_isdiction depend_ upon the_ court's abih.ty to frame

fair and .effective judicial relief. In Colegro_)e v.

.Gree_ an effective decree could not be devised within

the limits of the judicial function before the election

without risking still greater unfairness. In Gomil-

'lion the remedy was plain. We shall show below that

_iu the present case there is every reason to believe

that suitable relief can be granted if the complainants

prove their case.



62

2. Golegrove v. Green is disting_dshable from the

present case.

Even if the views expressed by Mr. 5ustice Frank-

furtsr in Golegrove v. Green had prevailed, the prece-

dent would not eonb_'ol the present case both because

of important distinctions and because its rationale

has been undermined by subsequent developments.

(a) Go_egrove v. Green dealt with the apportion-

ment of Congressional districts. The opinion relies

heavily upon the power of the tIouse of Representa-

tives ¢o judge the qualifications of its own members

under Article 1, Section 5, and of Congress to regu-

late the time, place, and manner of holding elections

under Article 1, Section 4 (328 U.S. at 554) :

The shor_ of it is that the Constitution has

conferred upon Congress exclusive authority to

secure fair representation by the States in the

popular House and left to that House determi-
nation whether States have fulfilled theh' re:

sponsibility.

Article 1, Sections 4 and 5, are obviously not relevant

to the apportionment of the legislature.

It may be suggested that the Congress has a com-

parable power ¢o deal with the unconstitutional ap-

portionment of a Sta_e legislahn.e under its power to

enforce the l_ourteenth Amendment "by appropriate

legislation" (Amend. XIV, See. 5). This Coux% has

always dealt with any violation of the Fotu'teenth

Amendment whenever presented by an actual case

or controversy without awaiting implementary leg-

islation beyond the general statute confeiTing

jurisdiction to remedy deprivations of Fom'teenth

Amendment rights under color of State law (see

pp. 50-51 above). It is unlikely that Congress could
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l_'_!ali_or practically do more to secure the fair ap-

portionment of State legislatures. The power of
_$9_ss to implement the Amendment is "by appro-

pi_ _egislation," which may well hnpliedly exclude
,,-_f- ,_ ._ ......

_6ngress_onal "ad_udicatlon" of the validity of any

pa_cular malapportmnment, As a practical matter

the :_ost _hat ()ongress could be expected to do is to

eJJah%'le'gislation, phrased in the general terms of the

F:8_rtee_th Amendment, which directed the courts to

d'_£1 'Wi_h violations of the constitutional standard.

$_di_ia_ ad_udicagon and relief is the nub of the bills

r_e_tiy. ' ihtroduced in Congress to .remedy the evils

6f :t;he haalapportionment of State legislatures. S.J.

i_es. 2i5, S. 3781, and S. 3782, 86th Cong., 2d Sess.

:"(:b)' (Phe Civil Rights Acts of 1957 and i960, both

eaiac_cl subsequent to the declmon in Golegrove v.

teen, also show that the election process is not now

tO be regarded as exclusively political in nature. The

I957 Civil l_ights Act included a provision expressly

conferring jurisdiction upon the federal district courts

tO hear actions "to secure equitable or other relief

u_ev any Act of Congress providing for the protec-

ti_Ji bJ_'e_vil rights, including the right to vote." 28

U_S(0. i343(4) (emphasis added). Congress thereby

n_a_e 51_dr that, in its view, qucsfions involving "po-

h'_i_al" rights, "including the right to vote," were

"m_et £or judicial determination." CZ Colegrove v.

GJ'een, supra, 328 U.S. at 552. The 1960 Act specifi-

cally authorized the _ederal courts to consider applica-

ti-ons for registration for voting under certain circum-

stances, so as to afford complete judicial protection

against discrimination. 7J Star. 90. Congress thereby
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,emphasized, once again, the national policy of rely-

ing on the judiciary as the organ through which the

right to vote is to be made fully effective. Both acts

express the intent of Congress and the national con-

sensus that, whatever disagreement may exist as to

other civil l_ights, (1) the right to vote should be af-

forded federal protection to the fullest possible ex-

tent, and (2) its protection should principally take

the form of judicial action.

(c) In Goleg_'ove v. G_'ee_b _r. 5ustice Frank-

tufter also placed much reliance upon the difficulty

of finding an effective and appropriate judicial rem-

edy for the alleged wrong. If the com_ invalidated

the existing apportionment, new districts would have

had to be laid out on the map of Illinois without any

guidance save the need for twenty-five districts with

compactness of tem_itory and approximate equali_ of

population. Not only were there a wide number of

theoretical possibilities from which the court would

have had to choose without guidance, but also the

choice would be one which is usually made with an

eye to purely political considerations and which

would almost surely affect the balance of political

power in the Illinois Congressional delegation if not

)_n the Congress itself. The only alternative would

have been to order an election at large, a form of

relief which might well have created more inequities

than it cured. See 328 U.S. at 565-566. But this is

not a reason for adopting a rule that the federal

courts have no jurisdiction in any apportionment

controversy. In the first place, it seems plain that

in many such cases there would be no problem in
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devising an appropriate judicial remedy. Second,
_several courts have found judicial remedies which
effectively terminated at least the most serious aspects
of a malapportionment. E.g., AsDuYy Park Press,

,Ine. v. Wooltey, 33 N.J. 1, 161 A. 2d 705; Magraw v.

Donovan, 159 1% Supp. 901 (D. Minn.); see LewiS,

L¢gisia_ive Apportionment and the Federal Courts,

pp. cir., supra, pp. 1066-1068. Third, there is every

reason, as we show at pp. 74-85 below, to believe that

appropriate judicial remedies can be applied in the

p_esen_ case.

3. Luther v. Borden, 7 How. 1, and similar eases

,ave distinguishable from the case at bar.

Zu_her v. Bord_, 7 I-Iow. 1, was an effort to have

:the_ federal cou_s determine the legitimacy of two

rival governments, both of which claimed the right to

:rule l_hede Island cturing the Dorr Rebellion. Plain-

,tiff. brought an acfion of trespass againsi defendants

Who justified the entry upon the ground that they

were priirileged under t]ae authority of the charter

,g_vei_nment. Plaintiff replied that the charter gov-

e rument was illegaI and therefore the justification

'failed. This (]purr upheld the ruling of the lower

court_ that "the inquiry proposed to be made be-

_0nged to the political power and not to the judicial."

td. at, 30. A s'mdlar decision was rendered in Pacific

Telephone Co. v. Oregon, 223 U.S. 118, where plaintiffs

sdught to enjoin the collection of an Oregon tax upo_

the ground that the State government which sough¢ to

levy the tax was unconstitutional under Article IV,

Section 5, because it was not republican in form.

The bill was dismissed for want of jul_isdiction.
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These easesare clearly distinguishable from the pres-

ent controversy for at least two reasons.

(a) In both _uther v. Borden and the Pacific Tele-

phony case the attack was upon the legitimacy of the

entire State government. The point clearly appears

from the opinion of Chief Justice White in the latter

case (-223 U.S. at 159):

Its essentially political nature is at once made

mani2est by u_derstanding that the assault
which the contention here advanced makes it

not on the tax as a tax, but on the State as a
State. It is addressed to the framework and

political character of the government by which

the statute levying the tax was passed. It is

the government, the political entity, which (re-

ducing the case to its essence) is called to the
bar of this court * * *

• a-_--_iunal i_w _n_ x_--ormom'eeogni-

_d_eisio_ In Zn_ther v. Borden this Court

applied the rule of international law that the recogni-

tion or non-recognition of the legitimacy of a foreig_

government is a political decision to relations between

the United States and its constituent states. 7 How.

at 44; see also the dissenting opinion of h_l'. Justice

Woodbury, id. at 56-57. The Com't pointed out

that the Constitution treats the issue as a political

question. When the Sena±ors and Representatives

from a State seek admission to Congress and when

the President is called upon to snppress an insurrec-

tion, or when Congx'ess is called upon to execute the

guarantee of a republican form of government, it is
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:a _p,ol,itical arm that determines ,the status of the State

government. Id. at 42-44.

,, .The:_case at bar involves no question concerning the

,legidimaey of the government of Tennessee. The bill

se.,e_ks__o prever_t the election officials from conducting

,£_ure,,.elections in a manner which deprives the com-

plainants of their rights under the Fourteenth

• :A.me.ndm.ent. Complainants do not challenge the le-

lgih'_acy,:of any previously chosen legislature or the

t_lidit.y of any of its enactments. This case is there-

;=f_e 'as._di_eren_ from .Luther v. Borden and subse-

t_liient '6a'ses in the same line o_ authorities as are the

_fep_slons m 1Vixon _, Coq_don, 286 U.S. 73, Smzth v.

_14oright, 321 "U.S. 649, and similar cases.

..,[-_(b:) One of the major elements in _he decision in

Luther v. Borden was the fear that sustaining a legal

qh.alle_ge to the legitimacy of a purported govern-

m ent _would leave people of the State without an

;a_!ho_ity to govern their affairs. 7 I-Iow. at 38.

The ,Supreme Court of Tennessee expressed the fear

t_aat _he same consequences might follow from sus-

,tajnj'ng the bill for a declaratory judgment in Kidd

y, :McGanless, 200 Tenn. 273, 292 S.W. 2d 40, appeal

dismissed, 352 U.S. 920. The Tennessee court deter-

mine.4 that to hoM the 1901 Apportionment Act

u_.¢.opstitutional would leave Tennessee without a leg-

is!_ture be.cause there was no previous apportion-

.ment act to fall back on; therefore no legislature

_o,u!d be in existence which could, pass 'a new appor-

.tionment act. If reliefis ultimately granted here,

however, the court need not determine the validity

of 1901 Apportionment Act as of the time of its
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enactment or even of the decree, but need determine

only that the application of the Act in the next elec-

tion would be unconstitutional; and although the

reasoning behind such a determination might lead to

the inference that constitutional rights had been

ignored in past elections, the decree would not ad-

judicate that question.

Kiddv. Mc&a_ess, s_pra, does not requh'e a con-

trait conclusion. The Tennessee court seems to have

assumed that it was required to pass on the validity of

the present legislahn'e and did not consider whether its

decree could be limited to future elections. In the

present case it is possible to grant only prospective

relief. This Court is not bound, moreover, by al\v

State decisions concerning the legal consequences of

a federal decree. The consequences to follow, like

the remedy, would depend upon federal law. Sola

Elects'it Co. v. #efferso_ Electric Co., 317 U.S. 173,

176; Holn_berg v. Aq'mbrecht, 327 U.S. 392, 395.

_. _ _x_om_ oF soum_ _Qm'_ _sc_o_ m_Qv-z_s T_s

• KERITS OF _ PRESENT CONTRO_RSY

The power of a com_ of eqnity is discretionary.

Even when the court has jurisdiction of the subject

ma_ter and there is no adequate remedy at law, it

may stay its hand in the public interest, or because a

balance of convenience requires the denial of equita-

ble relief, or even because a suitable decree could not

be framed and enforced without entang'lh]g the court

in non-judical functions. Pen_zsylva_ia v. Willim_s,

29_ U.S. 176, 185; A_erican Fedc_.agon of Labor v.

Watson, 327 U.S. 582. A clear illustration in the

field of private liGgation _s the ancient rule that even
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_ou_l_ the complainant prove the making and non-

performance of a construction contract under cirt',um-

stgnces in which there is no adequate remedy at law,

neverthelessthe court will deny specificperformance

if :theadnfinistrationof a decree would require the

court,'toentangle i:tselfJn plann',ingand building the

project. Errington v. Aynsly, 2 Dick. 692; Pomeroy,

Specific Performance of Contracts (3d ed.), Section

312.

Th,is doctrine of equitable 4iscreti'on underlies the

_osition taken by l_r. Justice Rutledge in Core,

grove v. Green, 328 U.S. 549, 564. He indicated that

the difficulty of framing a suitable decree and the

l_ossible damage to the public interest from inter-

feting in a,n imminent election were sufficient reasons

_or _,the Court to decline to exercise its jurisdiction,

,See also MacDougall v. Green, 335 U.S. 281. And it

was ,on this ground that the four concurring Justices

voted to have the bill dismissed in Wood v. Broom,

_:287u,s. 1.

In the present case the equities require the district

court to retain the bill and adjudicate the merits. The

seriousness of the wrong, the need for judicial assist-

ante', the absence of other available relief, and a high

'probability that the court can frame an _adequate rem-

,edy if the Tennessee legislature continues to refuse to

ac_, !present compelling circumstances to invoke the

chancellor's conscience.

1. The merits of the present case can be adjudi-

Cated without intruding into the legislative or political

process.

In protecting voting rights the due process clause

Condemns arbitrary and capricious discrimination.
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"To assume that political power is a function exclu-
sively of numbers" may misjudge "the praeticahties
of govermnent" (MaeDougall v. Green, 335 U.S. 281,

283), but an apportionment which denies qualified

voters political equality must be founded in some ra_

tional consideration. In addition to the desirability of

numerical equahty a rational and fair-minded man

might take into account factors such as geography,

existing governmental subdivisions, and histo_r.

After some foundation for a pal_icular appoz_ion-

ment is assembled, the Cotu't must determine whether

this justification has the rationahty required by the

Fourteenth Amendment. See pp. 32-34 above.

In the present ease one does not reach the latter

question. The only basis of apportionment pre-

scribed by the Tennessee constitution is equality of

lepresenta¢ion in relation to voter population_ It is

not suggested that any other factor or standard has

been taken into 'account by the Tennessee legislature in

allowing the 1901 apportionment to continue. Thus,

the only question is whether an appol_ionment which

overrepresents some voters and underrepresents oth-

2rs in the ratio of 19 to 1 can be said to be "rooted in

reason" where the only basis suggested for the appor-

tionment is equality of representation per voter popu-

lation. This question is no harder for a court to

answer than other constitutional questions which the

courts have been adjudicating for decades.

2. The seriousness of the wrong calls for judicial
action.

The complaint shows that roughly one-third of the

State's voters elect a majority of the Senators, and
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t_, One-third eIects a majority of the representatives

$_en,_nder the 1950 census. The imbalance is worse

_9day,_ -Thus, it is only a slight exaggeration to say

_haC_,_0ne-third of the voters of Tennessee rule the

o_ther _Wo-thirds in the enactment of legislation. A

_0t¢,fQr, the State House of Representatives in Moore

Qo,unty has nineteen times the weight of a vote in Ham-

ilt_n,. County.. A Vote _ Stewart or Chester County

has %l_q_pst eight t'nnes the weight of a vote in Shelby

o_px County. The discrimination runs against f;he

,6_i?e_ pointed out earlier in general terms the danger-

ous consequences of arbitrary interference with vot-

ing,_gh_. See pp. 39-44 above. The practical con-

sequenc:es in Tennessee are described at length in

the :pleadings and in appellants' 'brief. They show

that ;the .State legislatu,re has systematically imposed

W_:_s_cr',_ninatorJ!y larger proportion of State ta_es

o_. une_errepresented areas but retuxned a smaller

proportion of State funds and of federal grants to

T.e_essee on a matching basis.

The oroblem is not peculiar to Tenn_essee. Under-

representation of urban voters, as we have shown at

pp. 35-44 abov% is more serious with regard t_ elec-

tio.ns for the State legislature than to congressional

elections; itself promotes Congressional malapportion-

ment:; a_d has serio_isly undermined respo_asible State

an4 local government, particularly by causing the

Sta_e legislatures to ignore pressing urban needs.

The urgency of the situation cannot enlarge the juris-

_cti'on of the federal courts but it demonstrates that
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judicial action which is clearly within the power of

the federal judiciary should not be withheld because

some undefined practical political realities might be

supposed to tip the balance of convenience. In these

circumstances, we believe that the federal cotu'ts

should exercise their equitable discretion to consider

the merits of allegations that gross malapportionment

of a State legislature violates the _om_eenth Amend-

ment.

3. Oomp_ainants have no remedy outside the fcdcral

The citizens of Tennessee who suffer from disc_-

nation under the alleged malapportionment have al-

ready exhausted their remedies in the State com'ts. In

Kiddv. McOandless, 200 Tenn. 273, 292 S.E. 2d 40,

appeal dismissed 352 U.S. 920, the Supreme Court of

Tennessee refused to consider on its merits the consti-

tutionality of continued use of _he 1901 Apportion-

ment Act. Had this step not been taken the principles

of equitable abstention might dictate that the dista'iet

court hold the case until the parties repaired to the

appropriate State coltrt for resolution of the State

issues--for example, in order to avoid the necessity

of deciding a federal constitutional issue or to give

the State com_s an opportunity to decide, authorita-

tively, undecided issues of State law. See, e.g., Rail

q'oad Oommissio_ v. Pullman Go., 312 U.S. 496; Ame_'i-

can Federatio_ of T_abor v. Watson, 327 U.S. 582. Al-

though the federal courts have generally refused to

apply the abstention doctrine in civil rights cases,

(e.g., Lane v. Wilson, 307 U.S. 268; Browder v. Gayle,

142 l_. Supp. 707 (]_.D. Ala.), affn'med, 352 U.S. 903),
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the' procedure has considerable attractiveness in cases

of State legisIative malapportiomnent because it

would avoid federal involvement and interference in

'the basic framework of State government. See, e.g.,

Ma_thews v. Rodg.ers, 284 U.S. 521, 525; Railroad

Gommission v. Pullman Co., supra, 312 U.S. at 500;

Marti_ ¥. Greasy, 360 U.S. 219, 224. But in the present

case the decision already rendered by the Supreme

Court of Tennessee makes it plain that delaying fed-

:eral action to permit relitigatfon of the questions in

the State courts would lead to an unnecessary prolifer-

_ation of actions without foreseeable benefit. 8_

It is equally plain that the complainants have no

p0htie_! remedies in Tennessee. The violation of the

State constitution has continued for half a century.

,The discrimination against complainants and persons

slmil.'arly situated, which violates the l_ourteenth

Amendment, has become worse with legislative in-

actipn in the face _of chang'rag conditions. The 50

representatives elected .by the one,third of %he voting

.population who control the lower house of the legisla-

tur e are not likely ` to vote to surrender their power.

Seventeen of the 50 could not go back to the next

session if a fair apportionment bill were enacted.

Si_cantly sixty percent of the vo_ers elect only

36 of the 99 members of the !-Iouse mud no reappor-

"The King of Brobdingnag gave it for his opinion that,
'w:hoever could make two ears of corn, or two blades of grass
to grow upon a spot of ground where only one grew before,
wofild deserve better of manl_-ind, and do more essential service

to his eount_ T than the whole race of politicians put together'.
Iil matters of .justice, however, the benefactor is.he who makes

one lawsuit grow where two grew before." Chafee, Bills o/
Peace _i_h Multiple Pa_ties, _5 Harv. L. l_ev. 1297 (1932).
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tionment bill since 1901 has received more than 36

votes in the House; and sixty-three percent of the

voters elect only 13 of 33 members of the Senate and

no reapportionment bill since 1901 has received more

than 13 votes in that body (R. 28-31).

Complainants cannot circumvent the legislature by

calling a consiStutional convention because in Tennes-

see only .the legislature could call the conventio_

Tenn. Const., Art. XI, Section 3. Tennessee has no

provision for a popular referendum.

Congress may have the power tinder Section 5 of

the l_ourteenth Amendment to pass general legislation

correcting malapportionment of State legislatures

which vioIate that Amendment. But as a practical

matter this remedy is unrealistic. Congress has

steadily ze_used to act in this area. Were it to

intervene, i_ eonld hardly do more than reiterate the

general standards of the l_ourteenth Amendment and

provide a judicial remedy. It cannot be expected to

deal with the specific problem in Tennessee and, as we

laave shown at pp. 50-51 aboye, it has already conferred

the necessary general jurisdiction upon the federal

courts _o redress violations of constitutional rights

under color of State law. Thus, as Judge Miller

stated below (R. 91), "[t]he situation is such that if

there is no judicial xemedy there would appear to be

no practicable remedy at all."

4. There is ever_j likelihood _ha_ _he dist_'ic_ cour_

car_ frame effective relief withou_ oversteppiq_g the

li_ni_s of judieia_ acgon. "

One of the major bah'lets to the exercise of equity

jurisdiction in some apportionment cases is the ex-
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t]zemed'.fffieulty of framing an effective remedy which
is,_¢o_fined within the proper limits of the judicial
f.tmctlon.. In Colegrove v. Green_ 328 U.S. 549, those

members of the Court who rejected the suggestion of

an election at large were faced with the problem of

re,happing the Illinois Congressional districts with

na guid_ance except a blank sheet and the figures on

po:pula_tion. This appeared to be a hopeless task and

is,v_e _vhich, under American traditions, is extremely

political.

, There is no such difficulty in the present case be-

cause the Tennessee constitution provides more

precise guidelines (Tenn. Const., Art. II, Section "

4_,6) :. (.'_1)Seats in both houses of the legislature are

r eqEuired to be apportioned according to voter-popula-

tion.. (ii) So far as possible the apportionment is to be

by.'eount-ies. (iii) A county may not be split into two

or. more districts. (iv) Where two or more counties

ate merged into a single district- they must be ad-

jacent.. These requirements, together with the princi-

ple .that judicial relief should be held to the minimum

necessary to vindicate constitutional rights, greatly

r.ed_ce the number of possible apportionments. In

the: insta.nt case the district court could fairly start

with the existing representative and senatorial dis-

tricts,and, using these principles, the court could readily

eliminate the existing unconstitutional discriminations

w_th .a minimum of directions to the election oi_icals.

The existing senatorial districts are shown on the

map opposite 1%. 24. Thirty-three senators must be

chosen. Using the 1950 census as if it were current,

668009---_1-----6
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each district would ideally have 60,000 voters. The

Eighth district (Hamilton County) has one senator

for 130,000 voters, The 32nd and 33rd Dish'icts (Shel-

by County), the 16th and 17th Dis_'icts (Davidson

County), and the 5th District (Knox County), are

also grossly under.represented. There are other dis-

triers which have less than half the ideal number of

voters, and in several cases they are adjacent. By

combining the following adjacent overrepresented

districts and allowing them to choose only one sena-

tor, seats could be made available for the grossly

underrepresented urban areas:

(1) Combine the 13th a_d 14th districts into a

single district with 56,658 voters and give the seat

xeleased to Hamilton County which would then have

two senators with 65,000 voters for each.

(2) Combine the 18th and 19th districts into a

single district with one senator for 56,858 voters and

g__ve the seat released to Davidson County, which

would then have three senators for 212,000 voters, or

about 70,000 voters per senator.

(3) Combine the 21st and 23rd districts into a dis-

trier with 53,129 voters, and give the seat released to

Knox County.

(4) Combine the 24th and 27th districts and give

the seat to Shelby County.

(5) Finally, take Tipton Colmty out of the 30th

district and add it to the 29th. The 29th district

would then have just about 60,000 voters. Shelby

County would then constitute the 30th, 32nd, and 33rd

senatorial districts and an additional seat would be

added taken fa'om the 24th and 27th. This would give
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Shelby "four seats'for 312;000 voters or one senator
f6r .e_ach78,000 voters instead of 1 for each 109,000
_0ters as it is today.
'_y o/'dering the defendants to conduct the next
e!ec'tiOn of State Senators in accordance with the
existing Tennessee election laws, subject to these five

6hanges, the distr_ct court could eliminate the worst

bf the current injustices in the apportiormaent of

S?_ate Senators. None of the proposed changes in-

volves splitting an existing district. No new lines

have to be put on the map. The merged districts

would be made up of two compact continuous areas.

Most of the districts and nearly all the botmdary lines

t_i8 out by the Tennessee legislature would be pre-

_erve'd intact. And while the court might not achieve

quite: as fair an apportionment of the State Senate

as the legislature could make, the most egregious

wxongs would be corrected.

'. The same observations apply to the Tennessee

l=_ouse of Representatives. By ordering the election

conducted in accordance with the present election laws

but combining ten pairs of grossly over-represented

counties one could give a much fairer representation

to the areas arotmd Memphis, Nashville, Knoxville,

and Chattanooga and thereby eliminate most of the

injustice in the present apportionment (see the exist-

ing House districts on the map opposite 1%. 26) :

(I) Combine Lake and Obion Counties in 1
.district.

(2) Combine Crockett and t[aywood Counties
in 1 district.

(3) Combine Hardeman and Chester Coun-
ties in 1 district.
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(4) Combine _cNary and t{ardin Counties
in 1 district.

(5) Combine Williamson and Cheatham

Counties in 1 district. (Williamson loses its

separate representativeand Robertson has a

separate representativebut no pm't in district

180
(6) Combine Dickson and Hickman Coun-

ties in 1 district.

(7) Combine M:oore and Coffee Counties in
1 district.

(8) Combine Warren and Cannon Counties
in i &istrict.

(9) Combine Jackson and Smith Counties in
1 district.

(10) Combine White and DeKalb Counties
in 1 district.

l_our of the representatives saved would be given to

Shelby County, two to Knox Colmty, two to Davidson

County, and two to Hamilton County.

We do not suggest that this is an ideal solution or even

that it is free from substantial flaws. We outline it

for the sole purpose of showing concretely the prac-

ticability of granting the complainants greater pro-

%ection by easily administered judicial relief. If the

court is forced to proceed to a final decree, %he sug-

gested decree would not be complex. Framing it

woul6 involve no nice choices. No political consider-

ations could enter into the decision. There is no

wholesale remapping of the existing districts. And,

there is nothing nonjudieial or extra-judicial about

such relief.

A federal court should be slow, however, to enter

even this %=rpe of decree; and there is reason to be-
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!i:'evethat it woul4 never become necessary. Legisla-
tive inaction is encouraged by the courts' declining
:j_-r_sdiction. A ruling sustaining the judicial power

_0' adjudicate the constitutiona!it_y of an apportion-

meiit 6n the merits would stimulate legislative

acfion not only in Tennessee but elsewhere. This is

particularly true when the assertion of jurisdiction is

coupled with a judicial admonition Which focuses pub-

lic ,attention upon the problem. There are excellent

political reasons for a legislature to preJ_er reappor-

_onihg itgclf over reap.portionment by a court. Thus,

in Magraw v. Donova_, 159 _. Supp. 901 (D. 1Vfinn.)

asuit attacking the a_portionment of the Minnesota

!e_slature was referred to a three-judge court. That

court stated (163 _. Supp. 18_, 187) :

ttere it is the unmistakable duty of the State

Legislature ¢o reapportion itself periodically in

accordance with recent population changes

* * * It is not to be presumed that the Legis-
lature will ternise to take such action as is nec-

essary to comply wi-_h its du, ty under the State
Constitution. We defer decision on all the is-

sues presented (including that of the power of

this Court to grant relie£), in order to afford

the Legislature ful_ oppol_unity to "heed the
constitutional n_andate to redistrict."

At _he i959 session, the legislature enacted a new ap-

portionment act an_ the litigation was dismissed. 177

F. Supp. 803. -See also Dyer v. Kazuhisa Abe, 138 _.

Sup_ 220 (D. ttawaii), discussed in Lewis, op. cir,

supra, pp. 1088-!089. There is even reason _o be-

!iewe that the Illinois Congressional districts were re-

apportioned after the decision in Golegrove v. Gree_
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because the political leaders feared that. a new suit

would bring judicial intervention; the original bill

was dismissed by a four to three division in this Court

and the decisive vote of _[r. Justice Rutledge stemmed

partly from his reluctance to interfere in an immi-

nent election. See Lewis, op. cir. supra, p. 1088.

If the Tennessee legislature failed to act following

the assertion of jurisdiction, the dish'iet court might

proceed to adjudicate the merits and, if it found a

violation of the federal Constitution, enter an inter-

loeutmT decree reserving final action in order that

the legislature should have the oppm_unity to act and

the court to receive evidence as to the appropriate

remedy. A judicial determination that the present

mode of apportionment is illegitimate,even without

any remedial implementation, is bound to have a pro-

found effect upon a legislature. The concept of le-

gitimacy has a power of its own. Governing bodies do

not lightly reject an authoritative declaration by a

constitutional organ of government to the effect that

a challenged course of action is _mlawful.

The efficacy of this i_rocedure is illustrated by

Asbury Park Press, Iq_v, v. Wooltey, 33 N. J. I,161 A.

2d 705, where the New Jel_ey Supreme Court held

that it had "[tJhe authmity and the duty" to act in

eases of malapportionmeztt. 161 h. 2d at 710. _fter

citing numerous cases in which other courts had ac-

cepted this same responsibility, _ the court held (161

A. 2d at 711) -.

Se6 Magr_w v. Donova/n, 159 F. Supp. 901 (D. _ixm.);
Dyer v. Kaz_hisa Abe, 138 F. S.upp. 220 (D. Hawaii) ; Shaw v.
AdTdns, 202 A.rl_. 856, 1.53 S.W. 2d 415; A_'m_t_'ong v. Mitten,

95 Colo. 425, 37 P. _d 757; Moran v. Bowle_/, 34:7 Ill. 148, 179
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From the foregoing it is manifest that the

triunity of our government is not invaded by

acceptance of this litigation for decision. If

by reason of passage of time and changing con-

ditions the reapportionment statute no longer

serves its original purpose of securing to the
voter the full constitutional value of his fran-

chise, and the legislative branch fails to take

appropriate restorative action, the doors of the

courts must be open to him. The lawmaking

body cannot by inaction alter the constitutional

system under which it has its own existence.

Despite recognition of its power to act, the court did

not order any particular relief. Instead, it retained

ju_sdietion of the cause from the date of decision,

ffune 6, 1960, until the legislature had time to reappor-
I

tion under the 1960 eensusl figures. The court as-

sumed _hat the legislators w(_nid act pursuant to their

N.E. 526; Brooks v. State, 162 Ia_d. 568, 70 N.E. 980; Denney

v. State, 144 Ind. 503, 42 l_!..]_. 9_9; Parker v. State, 133 Ind.

178, 32 I_.E. 836, re, curing dem.'ed, 38 N.E. 119; Stiglitz v.

Se/_rdien, 239 Ky. 799, 40 S.W. _d 315; Ragla_d v. Aqzderson,

195 Ky. 141, 100 S.W. 865; Merr/l_ v. Mitehel_, 257 Mass. 184_

1.53 I_.E 562; Donovan v. Suffolk Gounty Apportionment

Com'rs, 225 Mass. 55, 133 N.E. 740; Attorney Generag v. Suffolk
Gou/nty Apportionment Gomm'rs, _24 Muss. 598, 113 I_.E. 581;
Williaq_s v. Secretary of State, :_45 Mich. 447, 1.08 I_.W. 749;

Board o/ S_p'rs o/ Gounty of _oughton v. Blacker, 92 Mich.
638, 5_ N.W. 951.; Giddings v. Blacker, 93 Mich. 1, 52 iV.W.

944; State ex tel. Barrett v. Hitd_eoek, 241. Mo. 433, 1.46 S.W.

40; Rogers v. Morgan, 127 Neb. 4_g, 256 1V.W. 1; In re _heri_l_

t88. N.Y. 185, 81 N.E.' 124_ Peop,le d_,rel. Baird v. Board of
.Sup'rs, 138 N.Y. 95, 33 N.E. 8g7;tJonea v. Freeman, 1.93 Oklg.

554, 146 P. _d 364; State ex reg. _,,,amb v. g_/nni/nghax_, 83 Wig.

'_0; 53 N.W,. 35; State v. Cu/nnin_hazr_ 81. Wis. 440, 51. N.W.
_4; s_ _lso l_row* v. Sdunders,, t59-Vu. 28, 166 S.E. 105;

Annotution, _ A.L.R. 1337.
t
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oath of office to uphold the State constitution. 161 Am

2d at 712. When the legislahtre took no action, the

State court stated that it itself would act at 5 p.m. on

February 1, 1961. The Governor thereupon convened

a special session of the legislature and, at 3:13 p.m. on

February 1, the legislature passed a reapportionment

statute. The New Jersey Supreme Court, at 5 p.m_,

issued this statement (New York Times, FebrualT 2,

1961, p. 1, col. 2, p. 16, col. 5) :

We are informed that the legislattn'e has

adopted an apportionment bill which the Gov-

ernor has signed. Litigation, accordingly, ap-
pears to be moot and hence the prepared

opinion will not be filed.

Since one cannot be sure that another legislature

would take the same action under similar circnm-

stances, a dishdet court would naturally be reluctant

to assert jurisdiction without reason to believe that it

could enter afah' and effective final decree. In ap-

praising the potentialities of judicial intervention,

however, it is only realistic to recognize the efCective-

ness of the interlocutory orders which can be entered

at various stag_s of the proceeding and may dispense

with the necessity of entering a final decree.

In the present case the district court would be free

_o choose among several forms of ultimate relief.

Besides the remedy suggested above, the court might

direct an election at large, following the course taken

in other State and federal eases. See, e.g., S_iley

v. HolM, 285 U.S. 355; Garroll v. Beeke_; 285 U.S.

380; Brows v. Saunders, 159 Va. 28, 166 S.E.

105. In Kidd v. McGanless, 200 Tenn. 273, 277, 292
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S.W. 2d 40, 42, appeal dismissed, 352 U,S. 920, the

Tennessee Supreme Court stated that "It]here is no

pro_vision of law for election of our General Assembly

by an election at large over the State; ''Ss but a fed-

er_l court, in effectuating a federal right, is not re-

Stricted to the remedies provided by State law.

D.eitrivk v. Greaney, 309 U.S. 190, 200; D'Oeneh_

_JOuhme & Co. v. F._,LC., 3t5 U.S. 447, 455-456; Sola

Electric Co. _. Jeffers6_ Electric Go., 317 U.S. 173,

t76.

_z_other alternative is suggested by the opinions in

Asbury Park Press, Inc. v. Woolley, supra, 33 N.Z.

J:_ I61 A. 2d 705, 714, After an enumeration o£

qualified voters, existing patterns o£ over or under-

2epresentation wouid become 'apparent. In those

cases where overrepresentation exists, a district court

.cOuld order that the value o_ the vote of each rep-

resentative or senator be reduced by the amount nec-

,essary to offset the overrepresentation. In other

words, in overrepresented counties or districts, rep-

resentatives and s_na_ors would be entitled to £rac-

tional, rather than full votes. Similarly, legislators

_r6m underrepresented districts would receive more

than one vote each.

There are two other possibilities which involve

neither remapping Tennessee nor. an election _t large.

T_e election officials might be ordered to retain the

existing districts, to call £or the election o£ one rep-

r.eSefith_ve,from each ,districtin the grou_ Ydth the,
• , - "r

_s_ g_own v. _a_qw_ers, the Virgini_ Supreme Cour_ or-
'tiered a_ electioa at large despite the faeb tha_ the Virgi_u

Constitution did-not provide for such _ election.
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smallest population--perhaps those with 8,000 votezm

or less in electing representatives--and then to assign

. every other existing district a number of senatm_ or

representatives in the same ratio to one that its popu-

lation bears to 8_000 without limiting the total number

elected to either house. The figures would have to be

rounded off to the nearest whole number. If it seemed

preferable, although it would make the legislature very

large, the existing senatorial districts could be retained

with the new apportionment of seats but seats in the

lower house might be allocated to the counties in pro-

portion to the population.

These last solutions would oven'ide the provision

of the Tennessee constitution limiting the total num-

ber of senators to 33 and representatives to 99. The

objection is not fatal. By hypothesis the constitu-

tional requirement of appmTionment according to

population is now be/ng disregarded. If one constitu-

tional requirement or the othm" must yield tmtfl the

Tennessee legislature is prepared to act, the limit on

the size of the legislature is obvious]y the less

important.

The forego'rag discussion of remedies is neither de-

finitive or complete. We seek merely to show that

there is no basis for assuming that the fedm'al court

would be helpless even if it were to find that com-

plainants were being deprived of rights under the

Fourteenth Amendment. We do not seek to show

that any particular form of relief is practicable or

desirable. On the contrary, we submit that rids case

should be approached, like other eases of alleged con-

stitutional violation, by ascertaining whether the fed-
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e_ra! Courts have jurisdiction over the issue presented.

if they have junsdetlon,, %he constitutional issue

•_0uld £hen be adjndicated. If a constitutional vio-

lation is found, then the question of a remedy should

next he considered. We do not think- the premise

that the federal courts possess no appropriate reme-

dies can be ,accepted at this early stage in the pro-

ceedings. In other C_ses under the l_ourteenth

.A_nendment the courts have found new and appro-

priate remedies among their broad and flexible equi-

table powers to prevent yiolations. The fact that in

this area devismg a proper remedy may call for a

<leHcate and _esourceful exercise of federal judicial

pew, or does not affect the court's jurisdiction or call

for refusal to act.

In sum, there is urgent need fdr relief against _an

apparently unconstit-_t_onal matapportionment--re-

her _hich, in our submission, the federal court has

:power to grant an_ only it can give. Assuming that

plaintiffs prove _heir case, there is great likelihood

that a cou_ of equity can d evSse an effective remedy

to safegtia_d their Constitutional rights. Under such

.circumstances the bili ought net to be dismissed at this

.early stage ,of the ¢on_troversy without either deter-

mining the meri%s or f_ly investigating, after a hear-

5ngj the potentialities of effective relief.

CONCL_SIO_

_or %he foregoing r_eaSons, we submit that the three-

:judge court had jurisdiction, and %hat this is an ap-

propriate case for the federal courts %0 exercise their

equitable _scretion and consider the alleged violation
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of the Fourteenth Amendment. We urge, therefore,

that the judgment below be reversed and the case re-

maande4 to the three=judge court for consideration of
the case on the merits.

l_espeetfully submitted.
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