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citations to any cases or jury verdicts on
claims similar to Zhou’s.  Moreover, it is
not clear that, even if Brenson had proper-
ly informed Huang of Zhou’s demands,
Huang could have convinced or forced the
insurance company to settle and avoid go-
ing to trial.  Accordingly, Huang failed to
plead that defendants’ breach of fiduciary
duty—failing to relay Zhou’s settlement
demands—proximately caused his dam-
ages.

¶ 50 CONCLUSION

¶ 51 Based on the foregoing, we affirm
the dismissal of plaintiffs’ claims.

¶ 52 Affirmed.

Justices NEVILLE and PUCINSKI
concurred in the judgment and opinion.
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Background:  Records requester brought
action against city, seeking injunction to
require disclosure, pursuant to the Free-
dom of Information Act (FOIA), of certain
documents related to complaints of police
misconduct. On cross motions for summary

judgment, the Circuit Court, Cook County,
Neil H. Cohen, J., granted and denied both
motions in part, determining that certain
documents were exempt from disclosure,
but requiring disclosure of other docu-
ments. Parties appealed and cross-appeal-
ed.

Holdings:  The Appellate Court, Connors,
P.J., held that:

(1) lists of city police officers who had
amassed the most misconduct com-
plaints were not exempt from disclo-
sure, and

(2) complaint register files related to in-
vestigations of five officers were rec-
ords required to be disclosed.

Affirmed in part, reversed in part, and
remanded.

Delort, J., filed a specially concurring opin-
ion.

1. Records O63
Amended version of Freedom of In-

formation Act (FOIA) that took effect
while records requester’s action for injunc-
tion to require city to disclose documents,
not prior version of FOIA that was in
effect at time requester filed the action,
was required to be applied on appeal to
determine whether requested records were
exempt from disclosure, since requester
sought prospective form of relief in seek-
ing an injunction.  S.H.A. 5 ILCS 140/1 et
seq.

2. Declaratory Judgment O1
 Injunction O1006

Injunctive and declaratory relief are
prospective forms of relief because they
are concerned with restraining or requir-
ing future actions rather than remedying
past harms.

3. Records O60
City documents, lists of city police

officers who had amassed the most miscon-
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duct complaints, were not exempt from
disclosure under section of Freedom of
Information Act (FOIA) exempting rec-
ords relating to a public body’s adjudica-
tion of employee grievances or disciplinary
cases; records were not adjudications of
either an employee grievance or a disci-
plinary case, but rather were efforts to
gather factual information and did not in-
volve any formalized legal proceedings.
S.H.A. 5 ILCS 140/7(1)(n).

4. Records O50
The purpose of Freedom of Informa-

tion Act (FOIA) is to open governmental
records to the light of public scrutiny.
S.H.A. 5 ILCS 140/1 et seq.

5. Records O57
Section of Freedom of Information

Act (FOIA) exempting from disclosure
preliminary drafts, notes, recommenda-
tions, memoranda and other records in
which opinions are expressed, or policies
or actions are formulated, did not apply to
exempt from disclosure factual information
contained in city documents, lists of city
police officers who had amassed the most
citizen complaints.  S.H.A. 5 ILCS
140/7(1)(f).

6. Records O57
Section of Freedom of Information

Act (FOIA) exempting from disclosure
preliminary drafts, notes, recommenda-
tions, memoranda and other records in
which opinions are expressed, or policies
or actions are formulated, protects the
opinions that public officials form while
creating government policy; it does not
protect factual material or final agency
decisions.  S.H.A. 5 ILCS 140/7(1)(f).

7. Records O54
City documents, complaint register

files related to city police department’s
completed investigations into allegations of
police misconduct against five officers,

were public records disclosable under
Freedom of Information Act (FOIA); fact
that the documents had been compiled for
purposes of discovery in an unrelated fed-
eral case did not render them non-records,
since the documents were prepared, used,
possessed, and controlled by city police
department.  S.H.A. 5 ILCS 140/2(c).

Craig Benson Futterman, F. Italia Patti,
Saul D. Cohen, Edwin F. Mandel Legal
Aid Clinic, Chicago, for appellant.

Stephen R. Patton, Corporation Counsel,
Chicago (Benna Ruth Solomon, Myriam
Zreczny Kasper, Justin A. Houppert, As-
sistant Corporation Counsel, of counsel),
for appellees.

OPINION

Presiding Justice CONNORS delivered
the judgment of the court, with opinion.

¶ 1 Plaintiff Jamie Kalven filed suit
against defendants Chicago police depart-
ment (CPD) and City of Chicago pursuant
to the Freedom of Information Act (FOIA)
(5 ILCS 140/1 et seq. (West 2010)), seeking
the disclosure of certain documents related
to complaints of police misconduct.  Plain-
tiff and defendants filed cross-motions for
summary judgment, and the circuit court
granted and denied both motions in part.
Plaintiff now appeals from the court’s rul-
ing that certain documents are exempt
from FOIA disclosure and from the denial
of attorney fees.  Defendants appeal from
the court’s ruling that certain lists are not
exempt from FOIA disclosure.  We affirm
in part and reverse in part and remand for
further proceedings.

¶ 2 On November 16, 2009, plaintiff sub-
mitted FOIA requests to CPD seeking two
types of documents:  (1) lists of Chicago
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police officers who amassed the most mis-
conduct complaints (referred to as Repeat-
er Lists or RLs);  and (2) complaint regis-
ter files (referred to as CRs) related to
CPD’s completed investigations into alle-
gations of police misconduct against five
officers.  On December 8, 2009, CPD de-
nied the requests.  Plaintiff filed this law-
suit on December 22, 2009, seeking an
injunction requiring CPD to produce the
documents.

¶ 3 The CRs are CPD’s records of inves-
tigations into complaints made by citizens
against police officers.  Upon receiving a
citizen complaint, CPD generally creates
records cataloging the investigation into
any officer’s alleged misconduct.  The CR
files consist of the complaint itself and
documents created during the investiga-
tion of the complaint.

¶ 4 The RLs, in contrast, were first com-
piled by defendants as part of Bond v.
Utreras, No. 04 C 2617 (N.D.Ill.) (hereinaf-
ter, Bond ), and Moore v. City of Chicago,
No. 07 C 5908 (N.D.Ill.) (hereinafter,
Moore ).  The Bond RLs identify police
officers who accumulated the most miscon-
duct complaints between 2001 and 2006.
The Moore RLs identify officers who re-
ceived more than five complaints from
May 2002 to December 2008, as well as
officers who were accused of excessive
force more than five times during the same
time period.  These lists were retrieved
from CPD’s complaint register manage-
ment system and were produced in re-
sponse to court-ordered civil discovery in
each case.  The Bond lists were ordered
preserved for ease of production in this
case by the circuit court after Bond was
settled.  The Moore lists were produced as
court-ordered discovery in that case and
then saved to CPD’s computer system.

¶ 5 Plaintiff, a reporter who was in the
midst of publishing articles on alleged po-
lice misconduct, sought leave to intervene

in Bond in order to obtain access to the
RLs and CRs at issue in that case.  The
federal court granted plaintiff’s motion,
but the Seventh Circuit stayed that order
pending defendants’ appeal.  See Bond v.
Utreras, 585 F.3d 1061, 1065 (7th Cir.
2009).  The Seventh Circuit ultimately
ruled that plaintiff lacked standing to in-
tervene in Bond, but noted that plaintiff
could seek the same documents from de-
fendants under the Illinois Freedom of
Information Act. See Bond, 585 F.3d at
1076 n. 10.

¶ 6 On November 16, 2009, plaintiff sub-
mitted FOIA requests to CPD for the RLs
and the CRs relating to 17 Chicago police
officers, including the 5 officers who were
defendants in Bond. CPD, however, denied
plaintiff’s request.  In response to the de-
nial, plaintiff filed this lawsuit against de-
fendants on December 22, 2009.

¶ 7 In the circuit court, the parties filed
cross-motions for summary judgment.  In
regard to the CRs, the court found that
they were exempt from disclosure under
FOIA because they are ‘‘[r]ecords relating
to a public body’s adjudication of * * *
disciplinary cases.’’ 5 ILCS 140/7(1)(n)
(West 2010).  Regarding the RLs, the cir-
cuit court found that section 7(1)(m), which
exempts documents prepared in anticipa-
tion of litigation for attorneys representing
a public body, did not exempt the RLs
from disclosure.  See 5 ILCS 140/7(1)(m)
(West 2010).  The circuit court further
found that the RLs were public records
subject to disclosure under section 2(c).
See 5 ILCS 140/2(c) (West 2010).  Finally,
the circuit court found that plaintiff, hav-
ing succeeded on his claim for the RLs but
failing on his claim for the CRs, did not
substantially prevail in the proceeding as
required by under section 11(i) and thus
was not entitled to attorney fees.  See 5
ILCS 140/11(i) (West 2010).  Both parties
have now appealed.
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[1] ¶ 8 The threshold question that we
must resolve is which version of FOIA
applies to this case.  Plaintiff requested
the CRs and RLs from defendant in late
2009 and, after CPD denied the request,
plaintiff filed suit on December 22, 2009.
While the case was pending in the circuit
court, however, an amended version of
FOIA went into effect on January 1, 2010.
Plaintiff contends that we should apply the
2009 FOIA statute because it was in effect
when the FOIA request was denied by
defendants.  In contrast, defendants argue
that we should apply the 2010 version of
the statute.

¶ 9 FOIA provides that when a person is
denied access to inspect or copy any public
record by a public body regarding the
affairs of government and the official acts
and policies of those who represent the
public, that person may file suit in circuit
court for injunctive or declaratory relief.
See 5 ILCS 140/11(a) (West 2010).  The
circuit court has the authority to deter-
mine whether the records are subject to
FOIA and, if so, whether they are exempt
from disclosure.  See 5 ILCS 140/11(f)
(West 2010).  Moreover, the circuit court
has the authority to order the production
of any public records improperly withheld
from the person seeking access.  See 5
ILCS 140/11(d) (West 2010).

[2] ¶ 10 Injunctive and declaratory re-
lief are prospective forms of relief because
they are concerned with restraining or re-
quiring future actions rather than remedy-
ing past harms.  See, e.g., PHL, Inc. v.
Pullman Bank & Trust Co., 216 Ill.2d 250,
267–68, 296 Ill.Dec. 828, 836 N.E.2d 351
(2005) (discussing the difference between
an injunction and present claims for dam-
ages in the context of sovereign immunity).
When claims are prospective, a court must

apply the law that is in effect at the time
of its decision.  See, e.g., Bartlow v. Costi-
gan, 2014 IL 115152, ¶¶ 30–31, ––– Ill.Dec.
––––, ––– N.E.3d –––– (in the context of a
suit seeking a declaration that a statute is
unconstitutional and an injunction prohibit-
ing its enforcement, amended version of
the statute must be examined in order to
determine whether the plaintiff is entitled
to relief);  see also Forest Preserve District
of Kane County v. City of Aurora, 151
Ill.2d 90, 94–95, 175 Ill.Dec. 736, 600
N.E.2d 1194 (1992) (same).  In this case,
although the 2009 FOIA statute was in
effect when plaintiff filed suit, the statute
has since been amended.  In order to de-
termine whether plaintiff is entitled to pro-
duction of the documents, we must there-
fore apply the version of the statute that is
currently in effect.

[3] ¶ 11 Turning to the merits of this
case, defendants claim that the CRs are
exempt under two FOIA provisions.1

First, defendants argue that section 7(1)(n)
exempts the CRs from disclosure.  That
section exempts:

‘‘[r]ecords relating to a public body’s
adjudication of employee grievances or
disciplinary cases;  however, this exemp-
tion shall not extend to the final outcome
of cases in which discipline is imposed.’’
5 ILCS 140/7(1)(n) (West 2010).

Defendants argue that CRs are ‘‘related
to’’ adjudicatory proceedings and that the
phrase ‘‘related to’’ must receive a broad
interpretation.  Defendants further con-
tend that the provision exempts not only
the adjudications themselves, but also ex-
empts from disclosure all records that re-
late to the adjudications.

¶ 12 We consider issues of statutory con-
struction de novo.  People ex rel. Madigan

1. Defendants also raised an argument that the
CRs would be exempt under the 2009 FOIA
section 7(1)(b)(ii).  However, defendants con-

ceded at oral arguments that this would only
apply should we decide to apply the 2009
FOIA statute.
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v. Kinzer, 232 Ill.2d 179, 184–85, 327 Ill.
Dec. 546, 902 N.E.2d 667 (2009).  ‘‘The
fundamental objective of statutory con-
struction is to ascertain and give effect to
the intent of the legislature.  [Citation.]
The best indication of legislative intent is
the statutory language given its plain and
ordinary meaning.  [Citation.]  When stat-
utory language is plain and unambiguous,
the statute must be applied as written
without resort to aids of statutory con-
struction.  [Citation.]  We may not depart
from a statute’s plain language by reading
into it exceptions, limitations, or conditions
the legislature did not express.  [Citation.]
Courts should not attempt to read a stat-
ute other than in the manner it was writ-
ten.’’  Id.

¶ 13 There are several problems with
defendants’ interpretation of section
7(1)(n).  First, the plain language of the
statute demonstrates that only records re-
lated to adjudications are exempt from
disclosure.  The statute does not define
‘‘adjudication,’’ however, so we may exam-
ine the dictionary to determine its ordi-
nary meaning.  See Poris v. Lake Holiday
Property Owners Assn., 2013 IL 113907,
¶ 48, 368 Ill.Dec. 189, 983 N.E.2d 993.
‘‘Adjudication’’ is generally understood to
involve a formalized legal process that re-
sults in a final and enforceable decision.
See, e.g., Black’s Law Dictionary 42 (7th
ed. 1999) (‘‘The legal process of resolving a
dispute;  the process of judicially deciding
a case.’’).  Given that section 7(1)(n) also
refers to employee grievances and disci-
plinary cases, the statute appears to be
limited to documents connected to formal-
ized legal proceedings that involve only
those two issues and that result in a final
and enforceable decision.

¶ 14 Investigations into CRs, however,
are not adjudications of either an employee
grievance or a disciplinary case.  When a
public citizen files a complaint against a

police officer, either CPD’s internal affairs
division (IAD) or the ‘‘Independent Police
Review Authority’’ (IPRA) begin investi-
gating the complaint.  The CRs are an
effort to gather factual information about
the complaint, but they do not involve any
formalized legal proceedings.  While the
record indicates that a substantiated com-
plaint can result in disciplinary proceed-
ings being instituted against an officer,
those proceedings are a different matter
entirely.  The CRs are instead part of an
investigatory process that is separate and
distinct from disciplinary adjudications.

¶ 15 Still, even though the CRs are not
themselves adjudicatory, they could be
exempt if they are ‘‘related to’’ an adjudi-
cation.  Defendants read this provision
expansively, arguing that the CRs are re-
lated to adjudications because they can, if
substantiated, subject an employee to dis-
ciplinary proceedings.  Defendants point
out that section 7(1)(n) previously existed
as section 7(1)(u) in a prior version of the
statute.  In the amended provision, the
phrase ‘‘related to’’ replaced ‘‘information
concerning.’’  On its face this does not
seem to be a substantive change, given
that there is no real difference between
the plain meaning of the phrases ‘‘infor-
mation concerning’’ and ‘‘relating to.’’
See, e.g., Bloomberg L.P. v. United States
Food & Drug Administration, 500
F.Supp.2d 371, 377 (S.D.N.Y.2007).  How-
ever, applicable here is the rule that an
amendment to a statute creates a pre-
sumption that the amendment was intend-
ed to change the law, and as defendants
note, this provision was changed.  See
People v. Hicks, 119 Ill.2d 29, 34, 115
Ill.Dec. 623, 518 N.E.2d 148 (1987).

¶ 16 Defendants’ reading of the section
is based on the premise that the new sec-
tion 7(1)(n) was the legislature’s response
to our decision in Gekas v. Williamson,
393 Ill.App.3d 573, 575, 332 Ill.Dec. 161,
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912 N.E.2d 347 (2009).  In that case, the
plaintiff filed a FOIA request for com-
plaint records against a police officer, and
his request was denied.  We determined
that records such as CRs are not exempt
under FOIA. Shortly thereafter, the legis-
lature amended FOIA, changing section
7(1)(u) to section 7(1)(n) and substituting
the words ‘‘information concerning’’ with
‘‘relating to.’’  Defendant contends that
the legislature’s changes to the statute
were a direct effort to overrule Gekas.

¶ 17 There are several reasons to con-
clude that the amendment was not a re-
sponse to Gekas.  First, the old version of
section 7(1)(u) applied to both students and
employees, and the amendment merely
consolidated education exemptions under a
different subsection, and moved the em-
ployee-related exemption and changed the
language slightly.  See Pub. Act 96–542
(eff. Jan. 1, 2010).  There is no indication
in either the text of the statute or its
legislative history that the change was in-
tended to affect the meaning of the section
as it related to employees.  If the legisla-
ture intended to overrule Gekas and ex-
empt CRs from disclosure by adding sec-
tion 7(1)(n) to FOIA, it chose a very
opaque and convoluted method of doing so.
For 30 years section 7(1)(u) existed in
nearly identical form and was never inter-
preted to exempt a public body’s investiga-
tions into citizen complaints of police mis-
conduct.

¶ 18 This is important because the rules
of statutory construction also hold that
‘‘[w]here the legislature chooses not to
amend a statute after a judicial construc-
tion, it will be presumed that [the legisla-
ture] has acquiesced in the court’s state-
ment of the legislative intent.’’  (Internal

quotation marks omitted.)  Wakulich v.
Mraz, 203 Ill.2d 223, 233, 271 Ill.Dec. 649,
785 N.E.2d 843 (2003).  When it amended
FOIA, the legislature made no reference
to Gekas, which implies that the amend-
ments were not intended as a response to
our decision in that case.  This was the
conclusion reached in Rangel v. City of
Chicago, in which the Northern District of
Illinois considered the issue and found that
‘‘there is no basis to conclude that this
amendment, enacted approximately one
month after Gekas was decided, was an
effort to broaden the scope of the adjudica-
tion exemption for public employees, and
certainly not to exempt CR register docu-
ments.’’  Rangel v. City of Chicago, No. 10
C 2750, 2010 WL 3699991, at *3 (N.D.Ill.
Sept. 13, 2010).2  Notably, section 7(1)(n)
was not at issue in Gekas.  Instead, the
defendants claimed that the documents
were exempt under several other provi-
sions of FOIA. See Gekas, 393 Ill.App.3d
at 582–90, 332 Ill.Dec. 161, 912 N.E.2d 347.

[4] ¶ 19 Moreover, defendants’ inter-
pretation is at odds with the purpose of
FOIA, which ‘‘is to open governmental rec-
ords to the light of public scrutiny.’’  (In-
ternal quotation marks omitted.)  Stern v.
Wheaton–Warrenville Community Unit
School District 200, 233 Ill.2d 396, 405, 331
Ill.Dec. 12, 910 N.E.2d 85 (2009).  It is
well settled that ‘‘FOIA is to be accorded
liberal construction,’’ and ‘‘the statutory
exemptions from disclosure must be read
narrowly.’’  (Internal quotation marks
omitted.)  Id. at 411, 331 Ill.Dec. 12, 910
N.E.2d 85.  Defendants’ interpretation of
‘‘relating to’’ would give section 7(1)(n) an
expansive interpretation and render a
broad category of public documents im-

2. Given the lack of controlling Illinois prece-
dent on this issue, there has been a healthy
debate in the federal district courts regarding
the meaning of section 7(1)(n) as applied to

CRs. See, e.g., Martinez v. City of Chicago, No.
09 C 5938, 2012 WL 1655953, at *2 (N.D.Ill.
May 10, 2012) (listing cases).
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mune to public scrutiny.  That is contrary
to the intent of FOIA.

¶ 20 Finally, defendants claim that CRs
are the start of the adjudicatory process
and that without them a proper adjudica-
tion could never exist.  This argument
mischaracterizes the nature of CRs. The
CRs are created to investigate reports of
police misconduct, and any disciplinary ad-
judication that may take place as a result
of the CRs comes later.  While informa-
tion obtained during the investigation may
potentially be introduced during adjudica-
tion of a disciplinary case, a CR does not
initiate that adjudication, nor can CRs
themselves be considered disciplinary.  In-
deed, if a complaint is unsubstantiated,
then no disciplinary adjudication ever oc-
curs and that CR necessarily cannot ‘‘re-
late to’’ an adjudication.  This is a further
indication that CRs are distinct from disci-
plinary adjudications and therefore not en-
compassed by section 7(1)(n).

¶ 21 Defendants provide us with a line of
cases to support their argument of a broad
reading of the term ‘‘relating to,’’ but these
cases do little to buttress their claim.
When examined, the cases are inapposite.
For example, in Goff v. Teachers’ Retire-
ment System, 305 Ill.App.3d 190, 195, 239
Ill.Dec. 47, 713 N.E.2d 578 (1999), the
court held the phrases ‘‘ ‘relating to,’ ‘aris-
ing out of,’ and ‘in connection with’ are
very broad terms.’’  However, those terms
were in the context of a teacher’s after-
school criminal sexual abuse of students
that ‘‘related to’’ his position as a teacher
in a role that he exploited to take advan-
tage of his students.  See id. at 196, 239
Ill.Dec. 47, 713 N.E.2d 578.  The case did
not purport to interpret FOIA. Similarly,
defendants cite to BlueStar Energy Ser-
vices, Inc. v. Illinois Commerce Comm’n,
374 Ill.App.3d 990, 313 Ill.Dec. 153, 871
N.E.2d 880 (2007), and Kopchar v. City of
Chicago, 395 Ill.App.3d 762, 335 Ill.Dec.

555, 919 N.E.2d 76 (2009).  These cases
did construe FOIA exemptions in a broad-
er way on the facts of those cases, but they
did not analyze the term at hand.  More-
over, there are other cases that interpret
‘‘relating to’’ in a narrow way in a variety
of contexts.  See, e.g., Romano v. Munici-
pal Employees Annuity & Benefit Fund,
402 Ill.App.3d 857, 341 Ill.Dec. 930, 931
N.E.2d 827 (2010);  Lopez v. Illinois Li-
quor Control Comm’n, 120 Ill.App.3d 756,
76 Ill.Dec. 199, 458 N.E.2d 599 (1983).

¶ 22 In sum, section 7(1)(n) does not
exempt CRs from disclosure.  Under any
reading of the statute, CRs do not consti-
tute an ‘‘adjudication’’ or either an employ-
ee grievance or a disciplinary case.  Fur-
ther, the phrase ‘‘related to’’ must be read
narrowly, and in the context of FOIA, CRs
are not ‘‘related to’’ disciplinary adjudica-
tions in a way that might exempt them
from disclosure.

[5] ¶ 23 Alternatively, defendants con-
tend that the CR files are exempt under
section 7(1)(f) of FOIA, which exempts
from disclosure ‘‘[p]reliminary drafts,
notes, recommendations, memoranda and
other records in which opinions are ex-
pressed, or policies or actions are formu-
lated.’’  5 ILCS 140/7(1)(f) (West 2010).
Defendants argue that CR files generated
during preliminary investigations should
be exempt in their entirety under section
7(1)(f) because they may contain ‘‘recom-
mendations to the Superintendent regard-
ing whether an officer should be disci-
plined because of his actions.’’

[6] ¶ 24 Section 7(1)(f) has been found
to be ‘‘the equivalent of the federal deliber-
ative process exemption, which applies to
predecisional materials used by a public
body in its deliberative process.’’  (Inter-
nal quotation marks omitted.)  Day v. City
of Chicago, 388 Ill.App.3d 70, 79, 327 Ill.
Dec. 758, 902 N.E.2d 1144 (2009).  This
exemption protects the opinions that public
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officials form while creating government
policy.  It does not protect factual material
or final agency decisions.  See id.  CRs
contain citizens’ allegations of police mis-
conduct and CPD’s investigation into the
facts of those allegations.  While it is pos-
sible that CRs might contain recommenda-
tions that could potentially fall under the
exemption, it is well settled that ‘‘[o]nly
those portions of a predecisional document
that reflect the give and take of the deli-
berative process may be withheld.’’  Pub-
lic Citizen, Inc. v. Office of Management &
Budget, 598 F.3d 865, 876 (D.C.Cir.2010).
Indeed, we have previously examined this
exact issue.  In Watkins v. McCarthy, a
factually similar case, we held that to the
extent that a CR file might include policy
recommendations from an investigator re-
garding the complaint and its resolution,
an in camera review may be necessary to
determine whether and to what extent the
exemption applies.  See Watkins v.
McCarthy, 2012 IL App (1st) 100632,
¶¶ 37–38, 366 Ill.Dec. 640, 980 N.E.2d 733.

¶ 25 Watkins is clear that at a minimum,
section 7(1)(f) does not allow a public body
to withhold an entire file on the basis that
some portions of it may fall under the
deliberative-process exemption.  Should
defendants wish to claim this exemption
for portions of a CR file, that is an issue
that can be discussed on remand.

¶ 26 The remaining issue is whether the
RLs are exempt from disclosure.  Initially,
we note that the circuit court found that
defendants forfeited their argument that
section 7(1)(n) applies to the RLs. The first
appearance of that argument came in de-
fendants’ motion to reconsider the circuit
court’s summary judgment ruling.  A par-
ty may not raise a new legal or factual
argument in a motion to reconsider.  See
North River Insurance Co. v. Grinnell
Mutual Reinsurance Co., 369 Ill.App.3d
563, 572, 307 Ill.Dec. 806, 860 N.E.2d 460

(2006).  The general rule is that argu-
ments not raised in the trial court are
deemed waived and cannot be argued for
the first time on appeal.  See Western
Casualty & Surety Co. v. Brochu, 105
Ill.2d 486, 86 Ill.Dec. 493, 475 N.E.2d 872
(1985).  However, ‘‘[t]he waiver rule is an
admonition to litigants and not a limitation
upon the jurisdiction of a reviewing court.’’
Barnett v. Zion Park District, 171 Ill.2d
378, 389, 216 Ill.Dec. 550, 665 N.E.2d 808
(1996).  Given the likelihood of further liti-
gation on this issue, we choose to review
the issue.

¶ 27 Defendants’ initial argument is that
the RLs are exempt from disclosure under
sections 7(1)(f) and 7(1)(n) because they
are simply summaries of CRs. As we found
above, however, CR files are not exempt
from disclosure under these sections.  The
RLs are not exempt from disclosure for
the same reasons, and we need not revisit
them here.

[7] ¶ 28 There is one difference be-
tween the CRs and the RLs, but it is
immaterial.  While the CRs are original
documents created in response to citizen
complaints, the RLs were retrieved from a
CPD database and were compiled for pur-
poses of discovery in an unrelated federal
case.  Defendants contend that the RLs
were therefore not created in the ordinary
course of business, and are thus not disc-
losable because they are not encompassed
by FOIA’s definition of ‘‘public records.’’

¶ 29 Defendants’ narrow interpretation
of what constitutes a public record is not
supported by the plain language of the
statute.  FOIA section 2(c) states:

‘‘ ‘Public records’ means all records, re-
ports, forms, writings, letters, memoran-
da, books, papers, maps, photographs,
microfilms, cards, tapes, recordings,
electronic data processing records, elec-
tronic communications, recorded infor-
mation and all other documentary mate-
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rials pertaining to the transaction of
public business, regardless of physical
form or characteristics, having been pre-
pared by or for, or having been or being
used by, received by, in the possession
of, or under the control of any public
body.’’  5 ILCS 140/2(c) (West 2010)

CPD prepared, used, possesses, and con-
trols the RLs. Under any reading of sec-
tion 2(c), the RLs are subject to FOIA and
must be disclosed unless an exemption ap-
plies.

¶ 30 Defendants alternatively argue that
the protective order in federal litigation
relieved them of their duty to disclose the
RLs. However, the Seventh Circuit stated
expressly in Bond that the protective or-
der did not interfere with the plaintiff’s
ability to compel the defendant to disclose
the documents.  See Bond, 585 F.3d at
1076 n. 10. The protective order in Bond is
similar to that in Moore.  Neither protec-
tive order has any bearing on defendants’
duty to disclose the RLs pursuant to a
FOIA request.

¶ 31 Defendants again point us to
BlueStar Energy Services, 374 Ill.App.3d
990, 313 Ill.Dec. 153, 871 N.E.2d 880,
which defendants contend stands for the
proposition that a settlement agreement is
not subject to disclosure under FOIA. In
that case, the agency had possession of
the agreement only because the agency
had compelled its production from the
regulated entity during regulatory pro-
ceedings.  The ICC agreed to treat the
disclosures as confidential, and we held
the documents were exempt from FOIA
because ordering their disclosure would
have a ‘‘chilling effect’’ on the receipt of
similar information in the future.  Defen-
dants argue that disclosure of the RLs in
this case will similarly have a discourag-
ing effect on government agencies in
agreeing to produce documents in future
discovery for fear that they will be subject

to FOIA later.  But defendants’ argument
on this point falls apart when BlueStar is
read in full:  the settlement agreements in
BlueStar fell within FOIA’s trade secrets
exemption, and the case did not turn
squarely on the assurances of confidential-
ity given in the course of discovery.  The
case is thus inapposite.

¶ 32 In sum, neither the CRs nor the
RLs are exempt from disclosure under
FOIA. The circuit court’s order granting
summary judgment in favor of plaintiff on
the RLs is therefore affirmed, but its or-
der granting summary judgment in favor
of defendants on the CRs is reversed.
There are, however, two outstanding is-
sues that require remand.  First, defen-
dants contended at oral argument that
some portions of the CRs are subject to
the deliberative-process exemption.  If de-
fendants claim that certain portions of the
CRs should be redacted under this exemp-
tion and plaintiff does not agree to the
proposed redactions, then the circuit court
must resolve the issue after an in camera
inspection.  Importantly, the burden is on
defendants to demonstrate that portions of
the document are exempt under the deli-
berative-process exemption.  See Watkins,
2012 IL App (1st) 100632, ¶ 13, 366 Ill.Dec.
640, 980 N.E.2d 733 (noting that the public
agency bears the burden of establishing
that public records fall within an exemp-
tion, and stating that ‘‘[t]o meet this bur-
den and to assist the court in making its
determination, the agency must provide a
detailed justification for its claimed exemp-
tion, addressing the requested documents
specifically and in a manner allowing for
adequate adversary testing.’’  (emphasis
and internal quotation marks omitted)).

¶ 33 Second, FOIA includes a provision
regarding attorney fees.  It reads in rele-
vant part, ‘‘[i]f a person seeking the right
to inspect or receive a copy of a public
record substantially prevails in a proceed-
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ing under this Section, the court may
award such person reasonable attorneys’
fees and costs.’’  5 ILCS 140/11(i) (West
2008).  The circuit court found that plain-
tiff did not substantially prevail in his case
because he was only successful in obtain-
ing the RLs, and thus the circuit court
declined to award attorney fees.  In light
of our holding here, however, the attorney
fee issue is to be revisited on remand.

¶ 34 Affirmed in part and reversed in
part;  cause remanded with directions.

Justice CUNNINGHAM concurred in
the judgment and opinion.

Justice DELORT specially concurred in
the judgment, with opinion.

¶ 35 Justice DELORT, specially concur-
ring.

¶ 36 I join the opinion in full, with the
exception of paragraph 10.  That portion
of the majority opinion deals with the cir-
cumstance when an individual makes a
FOIA request when a particular version of
FOIA is in place, but the legislature
amends the FOIA law before the govern-
mental body fulfills the request.  In partic-
ular, the defendants here suggest that the
new version of FOIA now in place is less
generous toward FOIA requestors such as
the plaintiff here, and that it allows gov-
ernmental bodies to release fewer records
than they would be required to under the
previous version of the law.  I would in-
stead find that the plaintiff’s rights to the
records vested when he made the request
and could not later be rescinded by legisla-
tive action.  To hold otherwise would en-
courage governmental bodies to stall
FOIA responses until some future time
when the legislature might amend the stat-
ute in a favorable manner, or to actively
lobby for an amendment which shields par-
ticular embarrassing records from disclo-
sure.  It can be suggested that, even if a

legislative amendment allowed certain rec-
ords to be shielded from public disclosure,
civil penalties could still be awarded
against the governmental body under sec-
tion 11(j) (5 ILCS 140/11(j) (West 2010))
for willful and intentional failure to comply
with FOIA in the first instance.  I believe,
however, that only release of the actual
records requested would truly fulfill the
intent and purpose of FOIA.

¶ 37 I further believe that there is hard-
ly a perceptible difference between the old
and new versions of FOIA as they apply to
this case, and that the change is basically
stylistic rather than substantive.  Accord-
ingly, I agree with the remainder of the
majority’s analysis and with the ultimate
result.

,
  

2014 IL App (1st) 131005

379 Ill.Dec. 912

TOMM’S REDEMPTION, INC.,
Plaintiff–Appellant,

v.

Brian HAMER, The Department of Rev-
enue, Aaron Jaffe, Lee Gould, Michael
Holewinski, Meribeth Vander Weele,
and the Illinois Gaming Board, Defen-
dants–Appellees.

No. 1–13–1005.

Appellate Court of Illinois,
First District, First Division.

March 10, 2014.

Background:  Coin-operated device owner
brought action against Department of Rev-
enue challenging the constitutionality of
the Video Gaming Act. The Circuit Court,
Cook County, Thomas R. Allen, J., dis-
missed complaint. Owner appealed.


