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STATE OF OKLAHOMA

(1) NOVA  HEALTH SYSTEMS, D/B/A
REPRODUCTIVE SERVICES, on behalf of
itself and its patients; and

(2) LARRY A. BURNS, D.O., on behalf of
himself and his patients,

Case No. CV-2010-533

(3) OKLAHOMA COALITION FOR
REPRODUCTIVE JUSTICE, on behalf of its :
members, Judge Bryan C. Dixon
Plaintiffs,

Vv,

(4) E. SCOTT PRUITT, in his official capacity as
Attorney General of Oklahoma;

(5) TIM HARRIS, in his official capacity as
District Attorney for Tulsa County;

(6) GREG MASHBURN, in his official capacity
as District Attorney for Cleveland, Garvin, and
McClain Counties;

(7) LYLE KELSEY, in his official capacity as
Executive Director of the Oklahoma State
Board of Medical Licensure and Supervision;
and

(8) GORDON P. LAIRD, D.O., in his official
capacity as President of the Oklahoma State
Board of Osteopathic Examiners,

Defendants,
and

(9) AMERICAN VICTIMS OF ABORTION, a
national project of the National Right to Life
Committee,

i i i i i e i i Tl T S g R S R VA N IR T N L N N WP T N WL D WA N N g

Defendant-Intervenor.
AMENDED PETITION
1. Plaintiffs NOVA Health Systems, d/b/a Reproductive Services (“Reproductive

Services”), Larry A. Burns, D.O,, and the Oklahoma Coalition for Reproductive Justice



(“OCRJ”), by and through their undersigned attorneys, bring this Amended Petition against the
above-named Defendants, their employees, agents, and successors in office, and in support
thereof allege the following:

L PRELIMINARY STATEMENT

2. Plaintiffs bring this action to challenge the validity of House Bill 2780 (the “Act” or
“H.B. 2780”)l under the Oklahoma Constitution. H.B. 2780 is attached hereto as Exhibit A. It
was enacted on April 27, 2010 and, by virtue of an emergency clause included in the bill, took
effect immediately thereafter. H.B. 2780 restricts the performance of abortions in the State of
Oklahoma and burdens the free speech rights of abortion providers and their patients. In
addition, the Act exposes abortion providers to an array of intimidating civil and administrative
penalties to which no other health care providers in the State are exposed.

3. The statute is void-for-vagueness, constitutes an impermissible special law, and violates
the rights of Reproductive Services and Dr. Burns to equal protection of the law and freedom of
speech. In addition, it impermissibly burdens the fundamental rights of the patients of
Reproductive Services and Dr. Burns and the members of OCRJ to terminate a pregnancy and
avoid unwanted speech in a private setting.

4. Plaintiffs seek declaratory and injunctive relief from these constitutional violations.

IL. JURISDICTION AND VENUE

5. Jurisdiction is conferred on this Court by OKLA. CONST. art. VII, § 7(a).

6. Plaintiffs’ claims for declaratory and injunctive relief are authorized by OKLA. STAT. tit.
12, §§ 1651 and 1381 and by the general equitable powers of this Court.

7. Venue is appropriate under OKLA. STAT. tit. 12, § 133 because several Defendants have

official residences in Oklahoma County.

' 2010 Okla. Sess. Laws ch. 36 (to be codified at OKLA. STAT, tit. 63, §§ 1-738.1A, 1-738.3d, 1-738.3¢).



HI. THE CHALLENGED STATUTE

8. H.B. 2780 was enacted on April 27, 2010, over the veto of Governor Brad Henry.

9. The Act prohibits a woman from obtaining an abortion unless, at least an hour before the
procedure, “the physician who is to perforfn the abortion or induce the abortion, or the certified
technician working in conjunction with the physician” (1) “[pJerform[s] an obstetric ultrasound
on the pregnant woman, using either a vaginal transducer or an abdominal transducer, whichever
would display the embryo or fetus more clearly;” (2) “[p]rovide[s] a simultaneous explanation of
what the ultrasound is depicting;” (3) “[d]isplay[s] the ultrasound images so that the pregnant
woman may view them;” and (4) “[p]rovide[s] a medical description of the ultrasound images,
which shall include the dimensions of the embryo or fetus, the presence of cardiac activity, if
present and viewable, and the presence of external members and internal organs, if present and
viewable.” H.B. 2780, 2010 Okla. Sess. Laws ch. 36, §§ 2(B)(1)-(4) (to be codified at OKLA.
STAT. tit. 63, §§ 1-738.3d(B)(1)-(4)). The Act notes that “[n]Jothing in this section shall be
construed to prevent a pregnant woman from averting her eyes from the ultrasound images
required to be provided and reviewed with her.” H.B. 2780, 2010 Okla. Sess. Laws ch. 36; )
2(C) (to be codified at OKLA. STAT. tit. 63, §§ 1-738.3d(C)).

10. The physician or certified technician performing the ultrasound must also obtain a written
certification of compliance from the patient and retain it in the patient’s file for a specified period
of time. H.B. 2780, 2010 Okla. Sess. Laws ch. 36, §§ 2(B)(5)-(6) (to be codified at OKLA. STAT.
tit. 63, §§ 1-733.3d(2)(B)(5),(6)).

11. The Act defines the term “certified technician” as “a Registered Diagnostic Medical
Sonographer who 1is certified in obstetrics and gynecology by the American Registry for

Diagnostic Medical Sonography (ARDMS), or a nurse midwife or Advance Practice Nurse



Practitioner in obstetrics with certification in obstetrical ultrasonography.” H.B. 2780, 2010
OKla, Sess. Laws ch. 36, § 1(4) (to be codified at OKLA. STAT. tit. 63, §§ 1-738.1A(4)).

12. Violation of the Act carries severe penalties. An abortion provider who “knowingly or
recklessly performs or attempts to perform an abortion” in violation of the Act “shall be guilty of
a felony.” OKLA. STAT. tit. § 1-738.5(D).

13. In addition, an abortion provider who performs an abortion in violation of the Act “shall
be considered to have engaged in unprofessional conduct for which the provider’s certificate or
license to provide health care services” in Oklahoma may be suspended or revoked. H.B. 2780,
2010 OKla. Sess. Laws ch. 36, § 3(E) (to be codified at OKLA. STAT. tit. 63, § 1-738.3¢(E)).

14, Furthermore, the Act authorizes a wide range of people — including not only an abortion
patient, but also her spouse, parent, sibling, guardian, or current or former licensed health care
provider; a district attorney with appropriate jurisdiction; and the State Attorney General — to
seek an injunction against an abortion provider who “knowingly” violates H.B. 2780. H.B.
2780, 2010 Okla. Sess. Laws ch. 36, § 3(B) (to be codified at OKLA. STAT. tit. 63, § 1-
738.3¢(B)). Such an injunction would prohibit the abortion provider from further “performance
or attempted vperformance of an abortion” in violation of the Act; violation of the terms of the
injunction would constitute civil contempt, punishable with cumulative fines of $10,000 for the
first violation, $50,000 for the second violation, $100,000 for the third violation, and an amount
in excess of $100,000 for each subsequent violation “that is sufficient to deter future violations.”
H.B. 2780, 2010 Okla. Sess. Laws ch. 36, §§ 3(B)~(C) (to be codified at OKLA. STAT. tit. 63, §§
1-738.3e(3)(B)-(C)).

15. The Act also authorizes an abortion patient or, if the patient is an unemancipated minor,

her parent or legal guardian, to file a civil action against an abortion provider for “any knowing




or reckless™ violation of the Act. H.B. 2780, 2010 Okla. Sess. Laws ch. 36, § 3(D) (to be
codified at OKLA. STAT. tit. 63, § 1-738.3e(3)(D)). Such a lawsuit may seek actual and punitive

damages against the abortion provider. /d.

16. Section 6 of the Act declares a state of emergency and provides that the Act shall take

effect immediately “after its passage and approval.” H.B. 2780, 2010 Okla. Sess. Laws ch. 36, §
6.

IV. PARTIES

17. Plaintiff Reproductive Services, as part of NOVA Health Systems, is a non-profit
charitable corporation that has operated a medical clinic in Tulsa, Oklahoma, since 1974.
Reproductive Services provides a range of reproductive health care services? including surgical
and medical abortions, contraception counseling and sérvices, pregnancy testing, options
counseling, adoption counseling, and referrals for other medical and social services, including
referrals to an on-site licensed adoption agency. It is a member of the National Abortion
Federation (“NAF”) and is licensed as an abortion facility by the Oklahoma State Department of
Health. Reproductive Services brings claims on behalf of itself and its patients.

18. Plaintiff Larry A. Burns, D.O., is a physician who has been licensed to practice medicine
in the State of Oklahoma since 1973. As part of his medical practice in Norman, Oklahoma, Dr.
Burns provides first-trimester surgicél and medical abortions. Dr. Burns’ office is licensed as an
abortion facility by the Oklahoma State Department of Health. Dr. Bums brings claims on
behalf of himself and his patients.

19. Plaintiff Oklahoma Coalition for Reproductive Justice (“OCRJ") is a non-profit
charitable corporation dedicated to promoting reproductive justice in Oklahoma through

education and advocacy. OCRIJ is dedicated to ensuring that abortion is available to all women



in Oklahoma, and OCRJ’s membership includes women of reproductive age who may want to
obtain abortions in Oklahoma in the future. OCRJ brings claims on behalf of itself and its
members.

20. Defendant E. Scott Pruitt is the Attorney General of Oklahoma. He is sued in his official
capacity.

2]. Defendant Tim Harris is the District Attorney for Tulsa County. He is sued in his official
capacity,

22. Detendant Greg Mashburn is the District Attorney for Cleveland, Garvin, and MéClain
Counties. He is sued in his official capacity.

23. Defendant Lyle Kelsey is the Executive Director of the Oklahoma State Bpard of
Medical Licensure and Supervision (“State Medical Board”). He is sued in his official capacity.

24, Defendant Gordon P. Laird, D.O., is thé President of the Oklahoma State Board of
Osteopathic Examiners (“State Osteopathic Board™). He is sued in his official capacity.
V. EXISTING REGULATORY FRAMEWORK

25. Prior to the enactment of H.B. 2780, Oklahoma already had in place an extensive set of
laws and regulations concerning the performance of abortions, including laws intended to ensure
that a woman seeking an abortion is fully informed about the procedure. For example,
Oklahoma law mandates that a woman give her “voluntary and informed consent” before having
an abortion. OKLA. STAT. tit. 63, § 1-738.2(A). Except in the case of a medical emergency,
Oklahoma law provides that consent to an abortion is voluntary and informed if and only if, at
least 24 hours prior to the performance of the procedure, the patient is told that “ultrasound
imaging and heart tone monitoring that enable the pregnant woman to view her unborn child or

listen to the heartbeat of the unborn child are available to the pregnant woman.” OKLA. STAT. tit.



63, § 1-738.2(B)(1)(a)(5).

26. In addition, the State Medical Board is required, on an annual basis, to publish
“materials designed to inform the woman of the probable anatomical and physiological
characteristics of the unborn child at two-week gestational increments from the time when a
woman can be known to be pregnant to full term,” including “pictures or drawings representing
the development of unborn children at two-week gestational increments, provided that the
dimensions of the unborn child and shall be realistic and appropriate for the stage of pregnancy
depicted.” OKLA. STAT. tit. 63, § 1-738.3(A)(2)(a)(2). The State Medical Board is also required
to publish a list of public and private agencies that offer “at no cost to the pregnant woman,
ultrasound imaging that enables a pregnant woman to view the unborn child.” OKLA. STAT. tit.
63, § 1-738.3(A)(1)(2). Those materials must be made available both in print form and on the
Internet. OKLA. STAT. tit. 63, §§ 1-738.3(B)-(C). At least 24 hours before an abortion is
performed, an abortion provider must inform the patient of the availability of those materials.
OKLA. STAT. tit. 63, §§ 1-738.2(B)(2)(c)-(d).

27. Any physician who performs an abortion without first obtaining the voluntary and
informed consent of the patient is subject to felony criminal liability and disciplinary action by
the State Medical Board or the State Osteopathic Board. OKLA. STAT. tit. 63, § 1-738.5.

VI. FACTUAL ALLEGATIONS

28.1In the entire State of Oklahoma, there are only three health care providers that are
licensed to operate facilities where abortions are performed. Two of them are Plaintiffs in this
case: Reproductive Services and Dr. Burns.

29. Reproductive Services is a nonprofit organization.

30. Two physicians perform the abortions at Reproductive Services. Those physicians divide



their time between working at Reproductive Services and at their own private medical practices.

31. Although Reproductive Services has repeatedly tried to hire an additional physician, it
has been unable to find another physician willing to deal with the danger, stigma, and legal
burdens of being an abortion provider in Oklahoma.

32. The standard of care for abortion provision does not require the performance of a pre-
abortion ultrasound if other means can be used reliably to confirm the existence of an
intrauterine pregnancy and determine the gestational age of the pregnancy. Such other means
may include patient history, physical examination, and biochemical testing.

33. Reproductive Services performs a pre-abortion examination of every patient seeking an
abortion. The purposes of the examination are to confirm intrauterine pregnancy and determine
the gestational age of the pregnancy. At Reproductive Services, the pre-abortion examination
always includes an ultrasound.

34.Dr. Burns also performs pre-abortion examinations for the purposes of confirming
intrauterine pregnancy and determining the gestational age of the pregnancy. At Dr. Bumns’
office, the pre-abortion examination does not always include an ultrasound. Dr. Burmns only
performs an ultrasound when, in his clinical judgment, it is indicated, or when it is requested by a
patient.

35. At Reproductive Services, ultrasounds are performed by licensed practical nurses who
have received on-site training in the use of both transabdominal and transvaginal ultrasound.
That training consisted of a course with both didactic and clinical elements, taught by the
Director of Medical Imaging Education at Red Rocks Community College in Arvada, Colorado,
as well as several clinical training sessions conducted by a technologist affiliated with NAF. In

addition, the nursing staff relies on the Reproductive Services physicians for advice and review




of the ultrasounds performed at the clinic.

36. Neither Reproductive Services nor Dr. Burns employs anyone who is a “certified
technician” within the meaning of the Act.

37. The certification process required to obtain the “certified technician” credential is
lengthy, expensive, and not required by the standard of care for pre-abortion ultrasound.
Licensed practical nurses do not possess the educational prerequisites to obtain the “certified
technician” credential.

38. At Reproductive Services, ultrasound imaging for an abortion patient is completed before
the physician who will perform the abortion arrives at the facility. Requiring the physician to
perform the ultrasound imaging himself or herself, or requiring that the ultrasound imaging be
performed while the physician is on-site, would drastically reduce the number of abortions that
Reproductive Services could perform. Reproductive Services would not be able to meet the
demand for abortions from its patients and mighf not be able to remain in business.

39. Dr. Burns typically performs a pre-abortion examination of a patient immediately before
commencing an abortion procedure. Requiring that an ultrasound be performed at least an hour
prior to commencing an abortion procedure would limit Dr. Burns’ flexibility in scheduling
patients ‘and reduce the number of abortions that he could perform.

40. Reproductive Services and Dr. Burns use both transabdominal and transvaginal
ultrasound for pregnancy dating. A transabdominal ultrasound is performed by passing a small,
handheld device, known as a transducer, back and forth across the patient’s abdomen, while a
transvaginal ultrasound is performed by placing a transducer into the patient’s vagina.

41. The decision about which method of ultrasound to use for a given patient is based on the

gestational age of the pregnancy and clinical judgment. In some cases, it is not possible to



predict with certainty which method of ultrasound will produce the clearest image of the
pregnancy.

42. It is not clear what a physician or certified technician must say about an ultrasound image
to satisfy the requirements of the Act.

43. By compelling physicians and certified technicians to disregard a patient’s wishes about
whether to hear a description of the patient’s ultrasound image or have the image thrust into her
line of sight, the Act requires physicians and certified technicians to violate principles of medical
ethics.

44. By compelling physicians and certified technicians to disregard a patient’s wishes about
whether to hear a description of the patient’s ultrasound image or have the image thrust into her
line of sight, the Act impairs the physician-patient relationship.

45. The Act singles out abortion providers for different and more burdensome treatment than
all other health care providers regulated by the State. Such differential treatment is not rationally
related to the promotion of women’s health or any other important governmental interest.

46. By requiring ultrasound technicians at licensed abortion facilities to be “certified
technicians,” the Act treats ultrasound technicians at licensed abortion facilities differently than
all other ultrasound technicians who perform non-diagnostic ultrasounds on pregnant women for
purposes of intrauterine pregnancy confirmation and gestational dating, including those who are
identified by the State Medical Board pursuant to OKLA. STAT. tit. 63, § 1-738.3(A)(1)(2). Such
differential treatment is not rationally related to the promotion of women’s health or any other
important governmental interest.

47. The Act embodies sex-based stereotypes and treats women differently than men. Such

differential treatment is not rationally related to the promotion of women’s health or any other
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important governmental interest.

48. On fhe same day that it enacted H.B. 2780, the State of Oklahoma enacted House Bill
2656 (“H.B. 2656™). Okla. Sess. Laws ch. 36 (to be codified at OKLA. STAT. tit. 63, § 1-741.12).
H.B. 2656 precludes a woman from recovering damages based on any legal claim that “the
defendant’s act or omission contributed to the mother’s not having obtained an abortion.” Okla.
Sess. Laws ch. 36 (to be codified at OKLA. STAT. tit. 63, § 1-741.12(C)). It applies to situations
in which a physician intentionally withholds from a pregnant woman information that the fetus
she is carrying has severe developmental anomalies.

VII. CLAIMS FOR RELIEF

First Claim for Relief
(Vagueness)

49. The allegations of paragraphs 1 through 47 are incorporated as though fully set forth
herein.

50. The Act is vague in violation of OKLA. CONST. art. II, § 7 because it fails to afford a
person of ordinary intelligence a reasonable opportunity to know what is prohibited by its terms.

Second Claim for Relief
(Special Law)

51. The allegations of paragraphs 1 through 47 are incorporated as though fully set forth
herein.

52. The Act constitutes an impermissible special law in violation of OKLA. CONST. art, V., §
59 because it singles out less than an entire class of similarly situated persons for different

treatment,

Third Claim for Relief
(Equal Protection)

53. The allegations of paragraphs 1 through 47 are incorporated as though fully set forth

11



herein.

54. The Act violates the principle of equal protection of the laws, which is guaranteed by
OKLA. CoNsT. art. II, § 7, by subjecting Reproductive Services and Dr. Burns to an unreasonable
classification,

Fourth Claim for Relief
(Equal Protection)

55. The allegations of paragraphs 1 through 47 are incorporated as though fully set forth
herein.

56. The Act violates the principle of equal protecﬁon of the laws, which is guaranteed by
OKLA. CONST. art. II, § 7, by subjecting the patients of Reproductive Services and Dr. Burns and
the members of OCRIJ to discrimination on the basis of their sex.

Fifth Claim for Relief
(Free Speech)

57. The allegations of paragraphs 1 through 47 are incorporated as though fully set forth
herein.

58. The Act violates OKLA. CoONST. art. II, § 22 because it requires Reproductive Services
and Dr., Bumns to engage in unwanted, government-mandated speech.

Sixth Claim for Relief
(Free Speech/Privacy)

59. The allegations of paragraphs 1 through 47 are incorporated as though fully set forth
herein.

60. The Act violates OKLA. CONST. art. I, § 22 because it requires the patients of
Reproductive Services and Dr. Burhs and the members of OCRJ to listen to unwelcofne speech
by the government while in a private setting.

Seventh Claim for Relief

12



(Right to Terminate a Pregnancy)
61. The allegations of paragraphs 1 through 47 are incorporated as though fully set forth
herein, |
62. The Act violates the right of the patients of Reproductive Services and Dr. Burns and the
members of OCRJ to terminate a pregnancy, which is protected as an inherent right by OKLA.
CONST. art. II, § 2 and as a fundamental right by OKLA. CONST. art. II, §7.
VIII. PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully request that this Court:
63. Issue a declaratory judgment that H.B. 2780 violates the Oklahoma Constitution and is
void and of no effect; and
64. Issue permanent injunctive relief, without bond, restraining Defendants, their employees,
agents, and successors in office from enforcing H.B. 2780; and

65. Grant such other and further relief as the Court may deem just and proper, including

reasonable attorney’s fees and costs.

Dated: April 28, 2011

Respectfully s bmitted,

E. Zaghritz, OBA # 15608

AN WS DAVIS
A PROTESSIONAL CORPORATION
ATTORNEYS AND COUNSELLORS AT LAW

100 N. Broadway, Suite 3300
Oklahoma City, OK 73102-8812
Telephone: (405) 272-9241
Fax: (405)235-8786

and
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Martha M. Hardwick, OBA No. 3847
HARDWICK LAW OFFICE
P.O. Box 35975
Tulsa, Oklahoma 74153
Telephone: (918) 749-3313

and

Stephanie Toti*

New York Bar No. 4270807
Alaska Bar No. 8407062
Suzanne Stolz*

New York Bar No. 4208377

CENTER FOR REPRODUCTIVE RIGHTS

120 Wall Street, 14™ Floor
New York, NY 10005
Telephone: (917) 637-3687
Fax: (917) 637-3666
* Registered Out-of-State Attorney

and

Kira A. Davis*
New York Bar No. 4321154
Ralia E. Polechronis*

New York Bar No. 4482188
PAUL, WEISS, RIFKIND, WHARTON
& GARRISON LLP
1285 Avenue of the Americas
New York, NY 10019-6064
Telephone: (212) 373-3000
Fax: (212) 757-3990
*Registered Qut-of-State Attorney

ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE
I hereby certify that on the 28th day of April, 2011, true and correct copies of the
foregoing motion and supporting papers were electronically mailed to the following:

Teresa S. Collett

Special Assistant Attorney General
1824 Stanford Ave

Saint Paul, MN 55105

Email: teresa.s.collett@gmail.com

Victoria Tindall

Assistant Attorney General

Office of the Attorney General, Litigation Division
313 N.E. 21st Street v
Oklahoma City, OK 73105 -

Email: victoria.tindall@oag.ok.gov

Samuel B. Casey

Jubilee Campaign, Law of Life Project
FRC Building, Suite 521

801 "G" Street, N.W.

Washington, D.C. 20001

Email: sbcasey@lawoflifeproject.org

Terry Stokes

Rubenstein & Pitts, PLLC

1503 E. 19th Street

Edmond, OK 73013

Email: tstokes@oklawpartners.com

Anife Witz/
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ENROLLED HOUSE

BILL NO. 2780 By: Billy, Ritze, Reynolds,
Sullivan, Ownbey, Wright
(Harold), Tibbs, Cooksey,
Kern, Thompson, Derby,
Faught and Jones of the
House

and

Sykes, Marlatt, Schulz,
Brogdon, Newberry, Brown,
Reynolds, Barrington,
Crain, Stanislawski, Lamb,
Coffee, Justice and Ford of
the Senate

An Act relating to abortion; defining terms;
requiring performance of an ultrasound and
explanation of the ultrasound prior to a pregnant
woman having an abortion; providing for aversion of
eyes from ultrasound; excepting compliance with
requirement in a medical emergency; providing for
certification; requiring retention of records;
providing penalty for false certification; providing
for damages; authorizing injunctive relief;
specifying persons who may bring action for
noncompliance with act; providing penalty; providing
penalties for noncompliance with injunction;
authorizing private right of action; providing for
revocation of license or certificate; repealing
Section 6, Chapter 200, 0.S.L. 2005, as last amended
by Section 11, Chapter 36, 0.S.L. 2008, Section 12,
Chapter 36, 0.S.L. 2008, as amended by Section 1,
Chapter 173, 0.S.L. 2008 and Section 13, Chapter 36,
©.S.L. 2008 (63 0O.8. Supp. 2009, Sections 1-738.1, 1-
738.3b and 1-738.3¢), which relate to requiring an
ultrasound be performed prior to a pregnant woman
having an abortion; providing for codification;




providing for severability; and declaring an
emergency.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 1-738.1A of Title 63, unless
there is created a duplication in numbering, reads as follows:

As used in this section and Sections 1-738.2 through 1-738.5 of
Title 63 of the Oklahoma Statutes:

1. M“Abortion” means the term as defined in Section 1-730 of
Title 63 of the Oklahoma Statutes;

2. “Attempt to perform an abortion” means an act, or an
omission of a statutorily required act, that, under the
circumstances as the actor believes them to be, constitutes a
substantial step in a course of conduct planned to culminate in the
performance of an abortion in this state in violation of this act;

3. "“Board” means the State Board of Medical Licensure and
Supervision;
4. “Certified technician” means a Registered Diagnostic Medical

Sonographer who is certified in obstetrics and gynecology by the
American Registry for Diagnostic Medical Sonography (ARDMS), or a
nurse midwife or Advance Practice Nurse Practitioner in obstetrics
with certification in obstetrical ultrasonography;

5. “Medical emergency” means the existence of any physical
condition, not including any emotional, psychological, or mental
condition, which a reasonably prudent physician, with knowledge of
the case and treatment possibilities with respect to the medical
conditions involved, would determine necessitates the immediate
abortion of the pregnancy of the female to avert her death or to
avert substantial and irreversible impairment of a major bodily
function arising from continued pregnancy;

6. “Physician” means a person licensed to practice medicine in

this state pursuant to Sections 495 and 633 of Title 59 of the
Oklahoma Statutes;
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7. “Probable gestational age of the unborn child” means what,
in the judgment of the physician, will with reasonable probability
be the gestational age of the unborn child at the time the abortion
is planned to be performed;

8. "“Stable Internet website” means a website that, to the
extent reasonably practicable, is safeguarded from having its
content altered other than by the State Board of Medical Licensure
and Supervision;

9. “Unborn child” means the term as is defined in Section 1-730
of Title 63 of the Oklahoma Statutes; and

10. ‘“Woman” means a female human being whether or not she has
reached the age of majority.

SECTION 2. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 1-738.3d of Title 63, unless
there is created a duplication in numbering, reads as follows:

A. Any abortion provider who knowingly performs any abortion
shall comply with the requirements of this section.

B. 1In order for the woman to make an informed decision, at
least one (1) hour prior to a woman having any part of an abortion
performed or induced, and prior to the administration of any
anesthesia or medication in preparation for the abortion on the
woman, the physician who is to perform or induce the abortion, or
the certified technician working in conjunction with the physician,
shall:

1. Perform an obstetric ultrasound on the pregnant woman, using i
either a vaginal transducer or an abdominal transducer, whichever |
would display the embryo or fetus more clearly;

2. Provide a simultaneous explanation of what the ultrasound is
depicting;

3. Display the ultrasound images so that the pregnant woman may
view them;

4. Provide a medical description of the ultrasound images,

which shall include the dimensions of the embryo or fetus, the
presence of cardiac activity, if present and viewable, and the

ENR. H. B. NO. 2780 Page 3



presence of external members and internal organs, if present and
viewable; and

5. Obtain a written certification from the woman, prior to the
abortion, that the requirements of this subsection have been
complied with; and

6. Retain a copy of the written certification prescribed by
paragraph 5 of this subsection. The certification shall be placed
in the medical file of the woman and shall be kept by the abortion
provider for a period of not less than seven (7) years. If the
woman is a minor, then the certification shall be placed in the
medical file of the minor and kept for at least seven (7) years or
for five (5) years after the minor reaches the age of majority,
whichever is greater.

C. Nothing in this section shall be construed to prevent a
pregnant woman from averting her eyes from the ultrasound images
required to be provided to and reviewed with her. Neither the
physician nor the pregmant woman shall be subject to any penalty if
she refuses to look at the presented ultrasound images.

D. Upon a determination by an abortion provider that a medical
emergency, as defined in Section 1 of this act, exists with respect
to a pregnant woman, subsection B of this section shall not apply
and the provider shall certify in writing the specific medical
conditions that constitute the emergency. The certification shall
be placed in the medical file of the woman and shall be kept by the
abortion provider for a period of not less than seven (7) years. If
the woman is a minor, then the certification shall be placed in the
medical file of the minor and kept for at least seven (7) years or
for five (5) years after the minor reaches the age of majority,
whichever is greater.

E. An abortion provider who willfully falsifies a certification
under subsection D of this section shall be subject to all penalties
provided for under Section 3 of this act.

SECTION 3. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 1-738.3e of Title 63, unless
there is created a duplication in numbering, reads as follows:

A. An abortion provider who knowingly violates a provision of
Section 2 of this act shall be liable for damages as provided in
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this section and may be enjoined from such acts in accordance with
this section in an appropriate court.

B. A cause of action for injunctive relief against any person
who has knowingly violated a provision of Section 2 of this act may
be maintained by the woman upon whom an abortion was performed or
attempted to be performed in violation of this act; any person who
is the spouse, parent, sibling or guardian of, or a current or
former licensed health care provider of, the female upon whom an
abortion has been performed or attempted to be performed in
violation of this act; by a district attorney with appropriate
jurisdiction; or by the Attorney General. The injunction shall
prevent the abortion provider from performing further abortions in
violation of this act in the State of Oklahoma.

C. Any person who knowingly violates the terms of an injunction
issued in accordance with this section shall be subject to civil
contempt, and shall be fined Ten Thousand Docllars ($10,000.00) for
the first violation, Fifty Thousand Dollars ($50,000.00) for the
second violation, One Hundred Thousand Dollars ($100,000.00) for the
third violation, and for each succeeding violation an amount in
excess of One Hundred Thousand Dollars ($100,000.00) that is
sufficient to deter future violations. The fines shall be the
exclusive penalties for such contempt. Each performance or
attempted performance of an abortion in violation of the terms of an
injunction is a separate violation. These fines shall be
cumulative. ©No fine shall be assessed against the woman on whom an
abortion is performed or attempted.

D. A pregnant woman upon whom an abortion has been performed in
violation of Section 2 of this act, or the parent or legal guardian
of the woman if she is an unemancipated minor, as defined in Section
1-740.1 of Title 63 of the Oklahoma Statutes, may commence a civil
action against the abortion provider for any knowing or reckless
violation of this act for actual and punitive damages.

E. An abortion provider who performed an abortion in violation
of Section 2 of this act shall be considered to have engaged in
unprofessional conduct for which the provider’s certificate or
license to provide health care services in this state may be
suspended or revoked by the State Board of Medical Licensure and
Supervision or the State Board of Osteopathic Examiners.

SECTION 4. REPEALER Section 6, Chapter 200, 0.S.L. 2005,
as last amended by Section 11, Chapter 36, O0.S.L. 2008, Section 12,
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Chapter 36, 0.8.L. 2008, as amended by Section 1, Chapter 173,
O0.S5.L. 2008 and Section 13, Chapter 36, 0.S.L. 2008 (63 0.S. Supp.
2009, Sections 1-738.1, 1-738.3b and 1-738.3c), are hereby repealed.

SECTION 5. The provisions of this act are severable and if any
part or provision shall be held void the decision of the court so
holding shall not affect or impair any of the remaining parts or
provigsions of this act.

SECTION 6. It being immediately necessary for the preservation
of the public peace, health and safety, an emergency is hereby
declared to exist, by reason whereof this act shall take effect and
be in full force from and after its passage and approval.
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Passed the House of Representatives the 2nd day of March, 2010.

Presiding Officer of the House of
Representatives

Passed the Senate the 19th day of April, 2010.

Presiding Officer of the Senate
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