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SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN JOAQUIN

JOSE A ARIAS, Individually, and acting in the Case No, CV028612

interest of other current and former employees,

Plaintiff, MEMORANDUM OF POINTS AND

AUTHORITIES IN SUPPORT OF
DEFENDANTS® MOTION TO STRIKE
CAUSES OF ACTION

(CCP §435; §436(b))

V.

ANGELO DAIRY, a <California business
organization, form unknown, LUIS M, ANGELOQO,

)

)

)

)

)

)

)
MARIA D. ANGELO and JOE ANGELO, )

% {THIS CASE HAS BEEN ASSIGNED TO JUDGE

)

)

)

)

)

individuals, LUIS M. ANGELO, MARIA D.
CARTER P, HOLLY IN DEPARTMENT 42 FOR ALL

ANGELO and JOE ANGELO dba ANGELO

DAIRY; and DOES 1 through 20, inclusive PURPOSES INCLUDING TRIAL)
Defendants, Date: July 21, 2006
Time: 9:00 a.m.
Courtroom: Dept. 42
Judge: Carter P, Holly

L INTRODUCTION

In this action, Plaintiff seeks to recover damages and obtain relief on behalf of
himself and for other unnamed but allegedly similarly situated employees and former employees
of Angelo Dairy, but has failed to comply with the procedural requirements for a class action

complaint.

Plaintiff attempts to bring certain causes of action under Business and Professions
Code §§17200 et. seg., with himself as the representative of the interests of unnamed parties. But
Plaintiff ignores that Proposition 64, which took effect on November 3, 2004, requires that such

a case comply with the class action requirements under CCP §382. In addition, Plaintiff brings

I
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O i
other causes of action without reference to the UCL on behfi‘)of unnamed parties, again, without
complying with CCP §382 as required by California law.

California Rule of Court 1851 sets forth specific pleading requirements for class
actions, and the First Amended Complaint does not comply with such requirements. Accordingly,
Defendants request that the court strike the Seventh through Eleventh Causes of Action pursuant
to CCP §436(d).

II. FACTS
Plaintiff Jose A. Arias (“Plaintiff”) filed the First Amended Complaint in this

matter on April 19, 2006, and through his counsel agreed to allow an extension for Defendants
to respond until June 19, 2006. In the First Amended Complaint (FAC), Plaintiff alleges that he
“brings this action under California’s Unfair Competition Law (“the UCL”)(Business and
Professions Code §§17200, et. seq.) individually and acting for the interests of other current
and former employees of Defendants to enforce California labor laws and regulations.” (FAC
111, emphasis added). Plaintiff seeks injunctive relief, restitution, and other damages on behalf
of himself “and for all others who have a common interest,” seeking alleged unpaid wages,
penalties, and other damages.

Plaintiff’s First through Sixth Causes of Action are brought solely on his own
behalf. Plaintiff also brings a number of other causes of action on behalf of unnamed parties
without reference to the UCL. These causes of action are the Seventh Cause of Action (Tortious
Breach of the Warranty of Habitability), Eighth Cause of Action (Breach of Contract), and
Eleventh Cause of Action. (Labor Code §82698 ef. seq.) His Ninth and Tenth Causes of Action
are brought on his own behalf, and “in the interest of other current and former employees” under

the UCL.

The FAC does not identify this action as a class action, nor does it contain
allegations to support class certification under CCP §382.
i
W
1
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IIL. THE COURT MAY STRIKE A COMPLAINT THAT DOES NOT COMPLY WITH

PLEADING REQUIREMENTS

The court may strike out all or any part of any pleading not drawn or filed in

conformity with the laws of this state, a court rule, or an order of the court. CCP §436(b).
California Rule of Court 1851 requires a complaint in a class action to include the designation
“CLASS ACTION” in the caption, and requires the complaint to include a separate heading
entitled “CLASS ACTION ALLEGATIONS” under which the plaintiff must describe how the
requirements for class certification are met. Plaintiff’s claims on behalf of unnamed parties under
the UCL require that this case be treated as a class action, thereby triggering the requirements of
CRC 1851. (B&P Code §17203). CCP §382 requires generally that ¢claims brought on behalf of
those who are not named as parties to a lawsuit be treated as class actions, also triggering the
requirements of CRC 1851.

Plaintiff in this case has not complied with either of these requirements, and the

court should strike the Seventh through Eleventh Causes of Action for failure to comply with

CRC1851.
IV. PROPOSITION 64 REQUIRES REPRESENTATIVE ACTIONS UNDER THE

UCL TO BE CL.ASS ACTIONS

Before Proposition 64 passed in November of 2004, an individual could bring an
action under the UCL on behalf of unnamed parties without the necessity of complying with
California law addressing class action procedures. On November 2, 2004, the people of the State
of California enacted Proposition 64, designed in part to control the proliferation of
“representative” actions under the UCL. Ballot initiatives take effect the day following the
election, unless a contrary intention is stated in the measure. California Constitution, Art. I,
§10(a). Thus, Proposition 64 took effect on November 3, 2004,

In the Voter Information Guide supplied by the Secretary of State, voters were told
that one of the purposes of Proposition 64 was to require private plaintiffs pursuing representative
actions under the UCL to “comply with procedural requirements applicable to class action
lawsuits.” (Voter Information Guide, Page 1, available at www.ss.ca.gov., attached hereto as

Exhibit “A” for the convenience of the court). The Voter Information Guide informed the voters
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that, if Proposition 64 passed, the law would require “. . . that unfair competition lawsuits initiated
by any person, other than the Attorney General and local public prosecutors, on behalf of others,

meet the additional requirements of class action lawsuits.” (Id. at page 2).

Proposition 64 made UCL lawsuits brought on behalf of unnamed parties class

actions by amending B&P §17203 with the following language:

Any person may pursue representative claims or relief on behalf of others only if
the claimant meets the standing requirements of Section 17204 and complies with
Section 382 of the Code of Civil Procedure, but these limitations do not apply to
claims broughtunder this chapter by the Attorney General, or any district attorney,
county counsel, city attorney, or city prosecutor in this state,

CCP §382 codifies and authorizes class action lawsuits under California law as follows:

If the consent of any one who should have been joined as plaintiff cannot be
obtained, he may be made a defendant, the reason thereof being stated in the
complaint; and when the question is one of a common or general interest, of many
persons, or when the parties are numerous, and it is impracticable to bring them
all before the court, one or more may sue or defend for the benefit of all,

The California Supreme Court has explained that class actions are a product of the court
of equity, and are codified under California law in CCP §382. (City of San Jose v. Superior
Court (1974) 12 Cal.3d 447, 458.) There, the Court embraced the class certification procedure
under Federal Rule of Civil Procedure 23, requiring 2 motion for class certification wherein the
party seeking certification must demonstrate that the action meets the requirements for a class
action as set forth in CCP §382. Thus, the incorporation of CCP §382 into B&P Code §17203
clearly requires that an action under the UCL where a private plaintiff seeks to represent the
interest of unnamed parties, such as this case, must be treated as a class action. To conclude

otherwise is to ignore the clear intent of the voters in enacting Proposition 64,
Accordingly, the court should strike Plaintiff’s Ninth and Tenth Causes of Action for

failure to comply with CRC 1851,

///
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V. CCP §382 REQUIRES CLASS CERTIFICATION FOR OTHER CAUSES OF

ACTION BROUGHT ON BEHALF OF UNNAMED PARTIES

As discussed above, CCP §382 requires a plaintiff secking to represent the interests of
those not named as parties to the lawsuit to demonstrate that the case meets the statutory elements
for a class action. It is hornbook law that a named plaintiff cannot recover on behalf of an

unnamed non-party without pursuing the claims as a class action. Witkin, California Procedure,

4" Bd., §246, Thus, the court should strike Plaintiff’s Seventh, Eighth, and Eleventh Causes of

Action for failure to comply with CRC 1851.

Y. CONCILUSION
Defendants respectfully request that the court strike the Seventh, Eighth, Ninth, Tenth, and

Eleventh Causes of action.

Dated: June 16, 2006 BARSAMIAN, SAQUI & MOODY
A Professional Corporation

By, /
"’ Anthony PrRETmONA0
Attorney for Defendanis
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PROPOSITION

LIMITS ON PRIVATE ENFORCEMENT OF
UNFAIR BUSINESS COMPETITION LAWS.
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* Limits individual's right to sue by allowing private enforcement of unfair business competition
laws only if that individual was actually injured by, and suffered Anancial/property loss because
of, an unfair business practice.

¢ Requires private representative claims to comply with procedural requirements applicable to
class action lawsuits,

* Authovizes only the California Attorney General or Jocal government prosecutors to sue on
behalf of general public to enforce unfair business competition Jaws.

* Limits use of monelary penaitics recovered by Attorney General or local governiment prosecutors
to enforcement of consimer protection laws,

Summary of Legislative Analyst’s Estimate of Net State and Local Government
Tiscal Impact:

* Unknown state costs or savings depending on whether the measure significantly increases or
decreases court workload related to unfair competition lawsuits and the extent to which [unds
diverted by this mcasure are replaced.

¢ Unknown potential costs 1o local governments depending on the exient (o which fiands diverted
by this measure are replaced.

t It
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AMALYELS BY THE LEGISLATIVE ANALYST
BACKGROUND

Calilornia’s unfair competition taw prohibits any
person fiom engaging in any unlawful or [raudu-

of a group of individuals as a class of persons with
a common interest, (2) demoustration that there

Ient business act. This law may be cnforced in
court by the Attorney General, local public prose-
cutors, or a person acting in the interest of ielf,
its members, or the public. Examples of this type
of lawsuit include cases involving deceptive or mis-
leading advertising or viclations of state law
intended to protect the public well-being, such as
health and safety requirements.

Currenily, a person initiating a lawsuit under the
unfair competition law is not required to show that
he/she suffered injury or lost money or property.
Also, the Attorney General and local public prose-
cutors can bring an unfair competition lawsuit
without demonstrating an injury or the loss of
money or property of a claimant,

Currently, persons initiating unfair competiton
lawsuits do not have to meel the requirements for
clags action lawsuits. Requirements for a class
action lawsuit include (1) certification by the court

38 [Title and Summary/Analysis

is 4 benefit to the parties of the lawsuit and the
court from having a single case, and (3) notifica-
tion of all potential members of the class,

In cages brought by the Attorney General or
local public prosecutors, violators of the unfair
competition law may be required to pay civil penal-
tics up to $2,500 per violation. Currently, state and
local governments may use the revenue from such
civil penalties for general purposes.

PROFOSAL

This measure makes the following changes o

the current unfair competition law:

* Restricts Whe Can Bring Unfair Competition
Lawsuits. This measure prohibii any person,
other than the Attorney General and local
public prosecutors, from bringing a lawsuit
[or unfair competilon unless the person has
sulfered injury and lost money or property.
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LIMITS ON PRIVATE ENFORCEMENT OF UNFAIR BUSINESS
COMPETITION LAWS, INITIATIVE STATUTE.

AMALYSES BY THE LEGISLATTY

* Regquires Lawsuits Brought on Behalf of Others to
Be Class Actions. This measure requires that
unfair competition lawsuits initiated by any
person, other than the Attorney General and
local public prosecutors, on behalf of others,
meet the additional requirements of class
action lawsuits,

* Restrivts the Use of Civil Penalty Revenues. This
measure requires that civil penalty revenues
received by state and local governments {rom
the violalion of unfair competition law be
used only by the Atlorney General and local
public prosecutors for the enforcement of
consumer protection laws.

TiscaL ErrecTs
State Government

Trigl Courts. This measure would have an
unknown fiscal impactL on state support for local
trial courts, This effect would depend primarily on
whether the measure increases or decreases the
overall level of court workload dedicated 1o unfair
competition cases. If the level of court workloard
siguificantly decreases because of the proposed
restrictions on uniair competition lawsuits, there
could be state savings. Alternadvely, this measure
could increase court workload, and therelfore state
costs, to the extent there is an increase in class
action lawsuits and their related requirements.
The number of cases that would be affected by this
measure and the corresponding state costs or sav-
ings for support of local wial courts is unknown.

Revenues. 'This measure requires thal certain state
civil penalty revenue be diverted {romn general srate
purposes to the Attorney General for enforcement
of consumer protection laws. Tu the extent cthat this
diverted revenue is replaced by the General Fund,
there would be a staie cost. However, there is no
provision in the measure requiring such replace-
ment.

Fov ter1 of Propousiion 64 sec page 109

o

SRR

£ ANALYST (QONT)

Local Gevernment

The measure requires thar local government
civil penalty revenue be diverted from general
local purposes to Iocal public prosccutors for
enforcement of consumer protection laws. To the
extent that this diverted revenuc is replaced by
local general fund monies, there would be a cost
to local government. However, there is no provi-
sion in the measure requiring the replacement of
diverted revenues.

Other Effecis on State and Local
Government Cosis

The measure could result in other less direct,
unknown fiscal effects on the siate and localities.
For example, this measure could result in
increased workload and costs to the Attorney
General and local public prosecutors to the extent
ithat they pursue certain unfair competition cascs
that other persons are preciuded from bringing
under this measure. These costs would be offset to
some unknown extent by civil penalty revenue ear-
marked by the measure for the enforcement of
consumer protection laws.

Also, to the extent the measure reduces business
costs associated with unfair competition lawsuits, it
may improve firms’ profitabilily and eventually
encourage addidonal economic activity, thereby
increasing stale and local revenues. Alternatively,
therc could be increased state and local govern-
mernc costs, This could occur to the extent that
Tuture lawsuits that would have been broughi
under current law by a person on behall of others
involving, for example, violations of health and
salety requirements, are not brought by the
Attorney General or a public prosecutor. In this
mmstance, to the extent that violaions of health and
safety requircments arc nol correcled, govern-
ment could potentially incur increased costs in
health-related programs.

Analysis| 39
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dollars from small businesses that can’t afford to fightin court
Hare’s the litde sceret these lawyers don't want you to know.
MOQST OF THE TIME, THE LAWYERS OR THEIR FRONT
GROUPS KEEP ALL THE MONEY!

N other state allows this. It's time California voters stopped it
For years, Sacramento polidcians, flush with special inlerest
teial lawyer money, have protected the Lowyers al the expense
of California consumers, taxpaycrs, and small businesses,

Yes on Propesicun 64 well stop thousands of frivelows shakedown
tezusetts like heser

* Hundreds of travel agents have been shaken down [or not
including their license number on their webstte.

* Local homebuilders bave lreen sued for using ‘APR’ in
acvertisemoents instend of spelling out ‘Annual Percentage
Rate.”

HERE'S WHAT ACTUALLY HAPPENED TO ONE SMALL

BUSINESS VICTIM:

My family came to this country 0 pursue the Ameiican
Dream We work hard to imake sure our customeors Tike the job
we do. One day T got a letler from a law firm demanding
£2,500. The letter didn't claim we broke the law, Just that we
might have and If we wanted o stop the lawsnit, we neaded to
send them $2,500, I called 2 lawyer who said it would cost even
more to fight, su we sent money even thongh we'd done noth-
ing wwong. Its just not Light.”

Humberto Galvez, Santa Ana

LIMITS ON PRIVATE ENFORCEMENT OF UNFAIR BUSINESS
COMPETITION LAWS. INITIATIVE STATUTE.
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have a long, distinguished history of pio-
tecting consumers and honest businesses. Propositon 64 will
give those officicls the vesolrces they need lo increase enforcenent of von-
sumer profection laus by designating penaltes (rom dheir Jawsuit
to supplement additional enforcement eiforts, above their nor-
mal budgets.”

Michact D, Bradbury, Founer President

California District Attorneys Associadon

Vote Yes om Proposition 649: Help Calyoria’s Econamy Resovser

“Frivalous shukedovwn lawsuils cost consumen s and businesses
millions of dollars cach ycar, They make businesses want to
move to other stutes where lawyers clon’t have a legal extortion
loophole ‘When businesses leave, taxpayers who remain pick
up the burden Piopusitian 64 closes (his loophole and helps
improve Calitornia’s business climute and overall econoniic
health,”

Larcy MeCarthy, President

California Taxpayers Associanon

Vois Yas an Froposttion 64. Class the frivolons shakedoum. fnwsud
loophole.

RAY DURAZO, Chanman

Lalin Business Association
MARTYN HOPPER, Stafe Direvtor

Nutivral Federation of Fndependent Business
MARYANN MALONEY

Cittzens Against Lawsuit Abuse

T T R

Small buginess???

The Associated Press ) eported:

“Here ave soine of the companies that have made dona-
Hons to the campaign 10 pass Proposition 64 and some of the
lawsuits that have been fled sgamst them under California’s
unfair compeltition law:

—Blue Cross of Galifornia, Donation: $250,000, Unfair com-
petition  suits have accused the Thealth  care
company ol ... discriminating against non-company

. emergency room doctors and underpaying hospitals,

—Bunk of America. Donation: $100,000. A jury found the
bank misigpresentcd to customens that it had the right to
take Secial Security and disability funds [rom their
accounts to pay everdraft charges and other fees.

—Microsolt. Donation: $104,000, Suil . . . accuses the com-
puter giant of failing 1o alevt customers o securigy flaws
that allow hackers to break into its compurer systems by
gaining some personal intormation.

—Kaiser Foundarion Health Plan. Donation: $100,000. One
suit acensed the health care provider of false

40 | Arguments

—Sule Farm, Donation: $100,000. A group of victims of the
1994 Northridge carthquake accused the company of
1edneing their quake coverage without aclequate notice,
State Farm reportedly was farced to pay $100 million to
policyholders.”

Quoting the Anorncy General’s senior consumer attorney
in the Department of Justice, the Los Angeles Tnes reports:
“The initiacive ‘gocs unbelicvably far’, ., “Throwng the haly
out with the bathwater is not the best thing” . . . the (current)
law has been used successtully to protect the publc from pol-
luters, unscrupuluus financing schemes and veligious dis-
crimination.”

ELIZABETH M. IMHQLZ, Directon
Conswmers Unron, Wast Coast Offtce

SUSAN SMARTT, Exacutive Duwitor
Cabfornin League of Conservation Velers

DEBORAFI BURGLR, RN, President
Californi Nuevses Association

i
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Proposition 64 LIMITS THE RIGHTS OF CALIFORNIANS
TO ENFORGE ENVIRONMENTAL, PUBLIC FIEALTEH, PRI-
VACY, AND CONSUMER PROTECTION LAWS,

The Awtorney General’s Official Tite for the Proposidon 84
petition read: “LIMITATIONS on Enforcement of Unfair
Business Competition Laws.”

Across California headlines warn the public about this spe-
cial interest Initiative. San Francisco Chrouicle: "Measure wowld
fent frublie fnterest sy, Vennua County Stax: “Consemers Ine if
initiative sueceeds; Orunge County Register: “Consumer litwsuils
torgoted”: San Francisco Exariner: “Bank of America s shakedowe:
Chyfair-competition low wunde foe from bustnesses.”

Look who is supporting Proposition. 64. Consider why ey
want to limit California's 7leyuar-oid Unfair Buosiness
Comperition law.

Chemital vompanies support Proposition 64, They want o
slop environmental organizations from enforcing laws against
polluting streams, rivews, lakes, and our coast.

Ol companies support Proposition 64. They want to siop
community o1 ganizations from suing them for polluting drink-
ing water supplics with cancer-cansing MTBE.

Chedit card companies support Propositdon 61, They want Lo
stop consumer groups [rom enforcing privacy laws proteciing
our financial inlormation,

IF A CORPORATION PROFITS FROM INTENTIONALLY
POLLUTING QUR AIR AND WATER, OR INVADING OUR
PRIVACY, WE SHOULD BE ABLE TO STOFP I'T.

The Los Angeles Times reports: “The measire would weaken a
stafe law thet allows private groups and govermnent prosecutors (o sue
businesses for polluting the environment ard for engaging in mslbad-
ing advertising and other unfalr businesy fractices . . . If’ votwrs
approve the measure, the current law wodd be drasticelly cunlailed *

Tobaceo qunpenics support Proposinon 64, They want o
block licalih organizations from cnforcing the laws against sell-
ing tobacco o children.

Banhs support Proposition 64, They wand to stop clderly and
;llsa(ll)]ccl people who sued them For confisculing Social Scewrity

unds.

L m e i e D

The cvgument, agasns! Proposition 64 i a trial inveyer smokescicen:
Read. the offivial title and (ha law youwrself.
» Nowhew is Envnomnent, Public Health, o Privacy inevdionsd!
+ California has dezess of strong laws o protieet the eneronment,
public healih, and privacy, including Propasition 65, passod by
voltis in 1988, the Caljforma Evmronauental Quality Act and
the California Financiad Information Privacy Act,
* Prgposition 64 dovsr’t change any of these laws,
* Proposiion 64 would permil ALL the suits cited by 1is opponenis,
., . the trial anorneys who benelit trom the carrent system
are going honkers, and misrepresenting what (Prop, §4) will
do, They caim that (Prop, 64) . .. will somehow undermine
the state’s environmental laws. That's patently unous,”
Orange County Register
Hewe’s what 64 rwally does:
o Stops Abusive Shaledowm Lawsits
* Stops feesecking vial lavwyers from exploiting a loophuole
in California law—A LOOPIIOLE NG OTHER STATE
HAS—that lets them “appoint” themselves Attorney
General and file lawsuits on behall of the People of the
Stare of California,

Angurbly feraseteed e Sy poige e the afpisotes of e andfions weld Qv it bevse chediod fon seeniiey In ooopped ageney,
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Insierancy companies and FIMOs supporl Propesition §4. They
don’t want 1o be held accounmble for fraundulent imarketing or
denying medically necessary treatment Lo patents,

Eonyy wompunies support Proposition 64, They ripped off
California during the “energy crisis” and want to biock ratepay-
crs [rom atracking encrgy company fraud.

Since 1933, the Unfair Business Compelition Laws have pro-
tected Californians from pollution, invasions of privacy, and
consumer fraud, Here are cvamples of cases successfully
brought under this law:

» Supermarkets had to stop changing the exphanon date

on old meat and reselling it

* HMOs had to stop misrepresenting their services to
patients,

* Bottled water companics had o stop selling water that
hadn’t been tested for dangerous levels of bucteria,
arsenic, and other chemicals.

The Los Angeles Times editorialiced: “(Proposition 69) would

make i very difficull for citizens, businesses, and consimier groups to
JHa pustified lawsuits,”

Proposition 81 is strongly opposed by:

* AARP

* California Nurses Association

« California League of Conservation Voters

* Consumers Union

* Sierra Club Galifornia

* Congress of Calilornia Seniors

* Center for Environmental Health

* California Advocates Tor Nursing Home Reform

* Foundation [or Taxpayer and Consumer Rights

Please join us in voring NO on Proposition 64. Don' let
them limit your right to enforce the Taws that protect us all.

TILIZABETH. M. IMHOLZ, Direcien
Consumers Union, Wast Coast Office

SUSAN SMARTY, Executrve Doselor
Californw League of Comservalion Volers

DEBORAH BURGER, RN, Prasident
Culifornia Nurses Assoqation

* Stops hal lovyars from pockeiing FEE AND SETTLEMENT
MONEY thet belongs to the fublie.

* Protects yarr vaghi to fils sust if you've been havined.

* Permats only real public officials Hke the Atlorney General or
Distvict Attorneys o file lazusuils on beleddf of the People of the
Sterte of California.,

Joain 700+ gioups, small businesscs, and shukedown victims,

including:

California Taxpuyers Association

Cabifornia Black Chamber of Conumnerce

Cahfornia Mexican American Chamber of Commerce

Voie YES on 64—amuw yesonG s org

JOMN KEHOE, Feunding Dhector
Senior Action Network

ALLAN ZAREMBERG, Prosident
California Chember of Conrmerce

CHRISTOPHER M. GEORGE, Chairmarn of the Board of Gevernors
Swmall Business Astion Commitiee
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