
Scanned by CamScanner

' 

/ 

76 - 1660 - Hutto v. Finney 

C:o : Tho Ch1 cd' .Tu ci t1oi ~ 
J!r . ,lt\nt 1 r:A Hrr.n"lf\n 
Hr . Jllet 1 Ot> f:t1-1wart 
Hr. J 11ut1 c· r1 t':i~ tc 
lir. ,l n :: U <.:o lliu-r:b;• l! 
llr . J ti ~· t : 0 •.1 lllr.oJ . . 111..~ 
11.r · J u.~t l oe Po-.:0 1 i. 
!Ir. J ua t loe Doh~QUiu~ 

t~m: t1r . JuAt ' oa ot 
-" •l OV(m~ 

MR . JUSTICE STEVENS delivered the opinion of the ~ourt . 

After finding that conditions i n the Arkansas penal. svstem 

const i tuted c ruel and unus ual punishment, the Di s trict ~ou~t 

ente red a series of detailed r emedial o rde r s . On appea~ to the 

Unite d States Court of Appeals for the Eighth r,i.r cu i t, 

pe titioner s1/ cha llenged t wo a sp ec t s of: tha t re 1. ;_e f.: (1.) an 

orde r plac ing a maximum 1-imit o f 30 days on con:i:l.nement in 

punitive isolati on ; and (2 ) an awar d of a ttorney ' s ·f ees to b e 

pa i d out o f Depa rtment o f Cor rection f unds . 'l'he ~o-..irt of: 

Appeals a f f i rmed and assessr::!d an ackJi t ional fee to cover 

services on a ppeal . 548 F. 2d 740. We gran t e d 

cer.t iorar i , U. S. and now affi r m.·· ---

Thi s litiga t ion began i n 1969; i. t is a s equeJ to t wo 

ear l ier cases ho ld ing that condi t ions i n the Arkan s as prison 

system v i o l a t e d the Ei ghth Amendment. 21 Onl y a b r '\.e f summary 

lTPe t i ti.oners ar·e the Commiss i oner of ~orrect i.on , member s oi: 
the Arkansas Board of Correction , and the s uperintendents of 
t\·?o prisons . £. IJ p.s. .q:i s7 1 

~ 

f..1Af3 

2/ This cas~rt;egan a s Hol t v. SarvP. r, 300 F. Supp . 82S (E .D. 
Ar k. 1969) • f T~e two ;arf ier cases ~~~re rra , i . ~:..Y... ': . ~tephens , 24 7 
F. Supp. 603 (.c. . D. Ar K. 1 965 ), and .J acl<son v. £.! sl-top, 268 F . 
Supp . 804 ) ( {E . D. Ark . 1967 ) . .. Judge Henlev nec i fl ed t he first o f 
the se case s in l9 n5 , when he was r.h i e f: ,Juage o f the 'Ea ste r n 
Dis t rict of Arkans as . Although appoin~ to the r.ourt o f: 
Appea l s for the Ei.ghth Ci r c u it i n 1975, ,._was s pecially 
dcs i g nuted t o conti nue t o he a r th ~ s c a se as a :district ~uclg e . 
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of the facts is necessary to explain the basis for the reme~lal 

order. 

The routine conditions that the ordinary convict had to 

endure were characterized by the District ~ourt as "a dark an~ 

evil world completely alien to the free world." 30<:) F. Supp., 

at 381. That characterization was amply supported by the 

evidence.21 The punishments for misconduct not serious 

enough to result in punitive isolat5.on were cruel,.~/ 
unusual,~/ 

3/ Tfie administrators of Arkansas' prison system evidentl_y 
t~ied to operate their prisons at a profit. See ~alley v. 
Stephens, 247 F. Supp. 683, 688 (E.D. Ark. 1965). Cummins 
Farm, t"Fie institution at the center of thi.s l_itigati_on, 
required its 1,000 inmates to work in the fields 10 hours a 
day, six days a week, using mule-drawn tools and tending c r ops 
by hand. Id. The inmates were sometimes requtred to run to 
and from tnef ields, with a guard in automobile or on horseback 
driving them on. Holt v. Hutto, 363 F. Supp. 194, 2l3 (E.D. 
Ark. 1973) (Holt III). They worked in al_l sorts of weather, so 
long as the temperature was above freezing, sometimes in 
unsuitably light clothing or without shoes. Holt v. Sarver, 
309 F. Supp. 362, 370 (E.D. Ark. 1970) (Holt II). 

The inmates slept together in large, 100-man harrac~s, ann 
some convicts, known as "creepers," woul.d slip from their beas 
to crawl along the floor, stalking their s\eeplng . enemtes. In 
one 18-month period, there were 17 stabbings, alJ but one 
occurring in the barracks. Holt v. Sarver, 300 F. Supp. 82S, 
830-831 (E.D. Ark. 1969} (Holt I). Homosexual_ rape was ·~o 
common and uncontrolled that some potential victims Aare~ not 
sleep~ instead they would leave their beds and spend the nlght 
clinging to the bars nearest the guards~ station. Holt IT, 3oq 
F. Supp., at 377. 

4/ Inmates were lashed with a wooden-handled leather strap 
five feet long and four inches wide. ~a11ev v. Stephens, 
supra, 247 F. Supp., at 687. Although it was not officla1 
policy to do so, some inmates were whipped for mjnor off.enses 
until their skin was bloody and bruised. Jackson v. Bishop, 
268 F. Supp. 804, 810-811 (E.D. Ark. 1967). 

5/ The "Tucker telephone," a hand-cranked device, was useo to 
administer electrical shocks to va~ious sensitive parts 01: an 
inmate's body. Jackson v. Bishop, supra, 268 F. Supp., at 812. 
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and unpredictable.!/ It i s the di s cipl i ne known as "punl t ive 

isolation" that is mos t relevant f or present purposes. 

Confine me nt in punitive isolation was for a n i nnete rm i na t e 

period of time. An a verage of four, a nd somP.times a s ma nv as 

ten 0 1 . a a . w1".ndow1_e ss 8' x 10' r e even, prisoners were crow e into 

cells containing no f urniture other than a source of water. and 

a toilet that cou.ld (on~~ from outsi.de the cell • 

. Holt I, 300 F. Supp., at 831-832. At ni.ght the prisoners were 

given mattresses to spread on the floor. Although some 

prisoners suffer.ea from infectious diseases such as hepatitis 

and veneral disease, mattresses were remov e a and iumb1eo 

together each morning, then returned to the cells at ran~om in 

the evening • .!,d., at 832-833. Prisone rs in iso1.ati.on receivea 

fewer than 1000 calories ~ day71~ their meals consisted 

6/ Most of the guards were simply inmates who had been i ssued 
guns. Holt II, 309 F. Supp., at 373. Although it haa 1.,000 
prisoners, Cummins employed only 8 guaras who were not 
themselves convicts. Only two nonconvict guards kept watch 
over the 1,000 men at night. Id. While the "tr~sties" 
maintained an appearance of order., they took a high to11. fr.om 
the other prisoners. Inmates could obtain access to medical 
treatment only if they bribed the trusty in charge of slc~ 
call. As the District Court found, it wa s "within the power of 
a trusty guard to murder another inma te wi th pract i cal 
impunity," because trusties with weapons were authori.zed to use 
deadly force against escapees. Hol.t II, 307 F. Supp., at 374. 
"Accidental shootings" also occurred~ and one trusty fir ed his 
shotgun into a crowded barracks because the Jnmates were s1ow 
to turn off their TV. Id. Another trusty beat an inmate so 
badly the victim requi.reapartial dentures. 'r1a1.1ev v. 
Stephens, supra, 247 F. Supp., at 689. 

7/ 2700 calories a day is the recommenrled allowance for the 
average male between 23 and 50. National Academy of Sciences, 
Recommended Dietary Allowances, appendix (8th ea. lq74). 
~risoners in pun1t1ve 1solat1on are less active than the 
average per son: but a. mature man who spencls 12 hours a aav 
lying down and 12 hours a day simply ~itting or standing 
consumes 2100 calories a day. Id., at 27. 
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primarily of 4-inch squares of "grue," a substance created by 

mashing meat, flour, vegetables , eggs, and seasoning into a 

paste and baking the mixture in a pan. Id., at 832. 

After finding the conditions of con fi nement 

unconstitutional, th e Dis trict Court ~id not imme~iate1v impose 

a detailed remedy of its own. Instead, i t directed the 

Department of Correction to "make a subs t a ntia1 start" on 

improving conditions and to file reports on l ts progress . Ho1 t 

!1 300 F.Supp., at 833. When the Departme nt's progress prove~ 

unsatisfactory, a second hearing was held. ~he Di.strict r,ourt 

found some improvements, but concluded that prison conditions 

remained unconstitutional. Hol t II, 309 F.Supp., at 383. 

Again the court offered prison administrators an opportunitv to 

devise a plan of their own for remedying the constitutlona1. 

violations, but this time the court issued guinelines, 

identifying four areas of change that would cure the worst 

evils: improving conditions in the isolation cells, tncl'."easi.ng 

inmate safety, eliminating the barracks s~eeping arrangements, 
... -... . - ·-

and putting an end to the trusty system. Id., at 385. ~~e 

Department was ordered to move as rapidly as funds became 

available. Id. 

After this order was affirmed on appeal, Ho1.t v. Sarver, 

442 F. 2d 304 (CAB 1971), more hearings were heln in 1q72 and 

1973 to review the Department's progress. Finding substantial 

improvements, the court concluded that conti.nui.ng supervision 

was no longer necessary. The court held, however, that i.ts 

prior decrees would remain in effect and note<l that sancti_ons, 

as well as an award of costs and attorney's fees, wou1.d be 

imposed if violations occurred. Hol.t ITT, 363 F. Supp., at 217 • 
... 
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The Co urt of J\ppcals r e vei:-sed the Distri.c t r ourt ' s ne c i s ; on 

to withdra w its s upe rvi sory j ur isd i c ti o n, Finne v v. Ar ka nsas 

Boa rd o f Corre c tions , 5 05 F . 2d 1Q4 (CA8 lQ74), a nd the Di stri ct 

Court held a f our-th se t of he ar- i. ng s . F i nney v. !:!~· 41_0 F . 

Supp. 25 1 ( E .D. Ark. 197 6 ). It found tha t, in some re spects , 

conditions had s er i ously neter i o rate d s i nce 1973, whe n the 

court had withdra wn i ts supe r vi sory j u r isd i ction. Cummins 

Farm, which the court had c o nde mne d as overc row~ ed i. n 1Q70 

because it house d 1 ,000 i nma t e s, now ha n a pop u1.a tion of abou t 

1,500. The situat ion in the pun i t i v e i solat i on c e ll.s was 

particularly disturbi ng. The court c o ncJ.uded that e ither i t 

had misjudged conditions in these cel l s in l973 or condit i ons 

had become much worse s i nee th e n. Id., at 275. 'T'here were 

still twice as many p r isone rs as beds in s ome ce l l.s . Ana 

because inma tes in pun i tive isolation a re often viol e nti.y 

ant i -social, overcrowd i ng led to p e rsecut i on o f the weak e r 

prisoners. The "grue" diet was still l n us e , anc'I p-r ac t i.ca11 y 

all inmates were losing weight on it. The cells had b een 

vandalized to a "very substantial" extent • .!£.,at 276. 

Because of their inadequate numbers, gua r os assigned to the 

punitive isolation cells freque ntly resorted to phvsi.cai. 

violence, using nightsticks and Mace t n their efforts to 

maintain order. Prisoners were sometlmes left in isol.ation f or 

months, their release depending on "their attitudes as 

appraised by prison personnel." Id., at 251. 

The court concluded that the constitutional violations 

identified earlier had no"t been cured. It entered an orAer 

that placed limits on the number of men that could be conf tned 

in one cell, required that each have a bunk, discontinuen the 
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"grue" diet , and set 30 <'lays as the maximum isolation 

sentence. 
The District Court gave c'letailed consideration to 

the matter of f .ees and expenses , mane an express finning that 

petitioners had acted in bad faith, and awarden counsel "a fee 

of $ 20,000 to be paid out of the Department of Correction 

f U nd • " 410 F. Supp • , at 2 8 5 . 1 & f . .::i The court of Appea _s aL irmeu 

and assessed an addjtional $2,500 to cover fees ano expenses on 

appeal. 

I 

The Eighth Amendment "proscribes more than physically 

barbarous punishments." Estelle v. Gamble, 429 u.s. q7, 102. 

It prohibits penalities that are grossly disproportionate to 

the offense, Weems v. United States, 217 U.S. 349, 367, as well 

as those that transgress today's "broad and idealistic concepts 

of dignity, civilized standards, humanity, and decency." 

Estelle v. Gamble, 429 U.S. 97, 102, quoti~g_ Jackson v. Btsltop, 

404 F.2d 571, 579 (CAB 1968). Confinement i.n a pi:-ison or in an 

isolation cell is a form of punishment subiect to scrutinv 

under the Eighth Amendment. Petitioners do not c11al1enge th;_s 

J proposition; nor do they disagree with the District r.ourt's 

original conclusion that Arkansas' prisons, tncluding i.ts 

punitive isolation cells, constituted cruel and unusual 

punishment. Rather, petitioners single out that portion of the 

-"' 

/ 
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District Court' s most rece nt orne r. tha t forbins th e Depar.tm~ nt 

to sent e nce inma t es to more than 30 day s i n pun i. t i v e 
i so 1 a t ion • p t · · e tt1oner s assume thnt the Di s trict ~nur.t h e 1n 

that indeterminate sentences to punitive i solation alwav s 

violate the Eighth Ame ndme nt. '1'h is a ssumption m; sl'.'ean s the 

District Court's holding. 

Read in its entirety, the District court's op i nion make s it 

abundantly clear that the length of isolat i on s e ntences was not 

considered in a vacuum. In the court's words, punitlve 

isolation "is not necessarily unconstitutional, but \t rnav be, 

depending on the duration of the confinement and the cono l t\ons 

thereof." 410 F. Supp., at 27s.!/ It is perfect1.y obvious 

~/ The Department r eads the following sentence in the Di s ttict 
Court 1 s 76-page opinion as an unqualified holding that anv 
indeterminate sentence to solitarv confine ment is 
unconstitutional: "'I'he court holds that the ~of 
sentencing inmates to indeterminate periods of conf i nement in 
punitive isolation is unrea s ona ble and unconstitutional . • '' 4l0 
F. Supp., at 278. But in the context of its full opinion, we 
think it quite clear that the court was ~escribing the specif~c 
conditions found in the Arkansas pena l syst~m~ - Ihdee~, 4n the 
same paragraph it noted that "segregated conf lnement under 
maximum s ecurity condit i ons is one thing: segtegate~ 
confinement under the punitive conditlons that have been 
described is quite another thing." Id. (emphasis in original). 

The Department also suggests that the Di str i.ct r.ourt mane 
rehabilitation a constitutional. requirement. ~he court dld 
note its agreement with an expert wltness who testifie~ "that 
punitive isolation as it exists at Cummins to~ay serves no 
rehabilitative purpose, and that lt is counterpro~uctive." 410 
F. Supp., at 277. The Court went on to say that punitive 
isolation "makes bad men worse. It must be changed." IA. We 

/
agree with the Department's contenti.on that the Eighth 
Amendment doe s not require that every aspect of prison 
di s cipline serve a rehabilitative purpose. Novak v. Beto, 453 
F.2d 661, 670-671 (CAS 1971) ~ Nadeau v. Helgemoe, 561- F.2<1 661, 
670-671 (CAl 1977). But the District Court di~ not impose a 
new legal test. Its remarks form the transition from a 
detailed description of conditions in the isolation cells to a 
legal analylsis of those con~itions under tradltlona1 Eighth 
Amendment doctrine. The quoten passage simply summartzen the 
facts and presaged the legal concl.us i.on to conl"e. 
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that every decision to remove a particui ar l nmate from the 

general prison population for al\'Y) indetermi nate perion coui.a 

not be characterized as cruel and unusual. If new con~itlnns 

of confinement are not material ly -djfferent ~rem those 

affecting other prisoners, a transfer for the 0u ration of a 

prisoner's sentence might be completely unobjectionable and 

well within the authority of the prison administrator. ~f. 

Me achum v. Fano, 427 u.s. 215. It is equa11_y plai.n, however, 

that the length of conf inement cannot he ignored in ~eciAing 

whether the confinement meets constltutional stanaards. A 

filthy, overcrowded cell and a d iet of "grue" mlght he 

tolerable for a few aays and intolerably cruel for "weeks or 

months." 

The question before the trial court was whether past 

violations of the Eighth Amendment had been remen ied. ri:'he 

court was entitled to consider the severity o f those violations 

in assessing the constitutional.i ty of conditions in the 

isolation cells. The court took note of the inmates' diet, the 
- - .. ~ -- -

continued overcrowding, the rampant vio1.ence, the van~alizea 

cells, and "the lack of professionalism and good 1u~gment on 

thE part of maximum s e cu r it¥ personnel." 410 F.Supp., at 277 

and 278. The length of time each inmate spent in iso1ation was 

simply one consideration among many. We find _no error in the 

court's conclusion that, taken as a whole, conaitions in the 

isolation cells continued to violate the E1.ghth Amendment. 

In fashioning a remedy, the District ~ourt han amp1e 
. 

authority to go beyond earlier orders and to a~~ress each 

element contributing to the viol.ation. The District court ha~ 
-~ 
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given the Department r e p ated opportuniti es to reme~y the c r uel 

and unusual conditions in the i solat ion cells. tf peti tioners 

had fully complied with the court' s ear1ier or~ers, the present 

time limit might we l] have been unn ecessa rv. 'But taking the 

long and unhappy h is tory of the 1itlgation lnto accoun t , the 

Court was justified in entering a comprehensive orner to insure 

against the risk of inadequate compliance.~/ 

The order is supported by the lnter~epen~ence o f t he 

conditions produc ing the violation. 'l'he vandal i.zed ce1.1_s ana 

the atmosphere of violence were attributable, in part , to 

overcrowding and to deep-seated enmit i es growing out of months 

of con s tant daily friction. lO/ Th e 30-day l imit wtll he1_p to 

correct these conditions.ll/ Moreover , the l i mit pl'.'e sents 

little danger of interfer erice with prl son administration, for 

the Commissioner of Correction himself state<l that pri soners 

9/ Cooperation on the part of Department off icta1.s and 
compli ance with other aspects of the aecree may 1usti f:.y 
elimination of this added safeguard in the future, but ._ it is 
entirely appropriate for the Dlstrlct Cnurt to postpone any 
such determinatrion until the Department's progress can be 
evaluate d. 

10/The District Court noted "that as a c lass the . inmates of the 
punitive cells hate those in charge of them , and that they 
harbor particular hatreos aga inst prison employees who have 
bee n in charge of the same inmates for a suhitant~al. peciod of 
time." 410 F. Supp., at 277. 

11/As early as l969, the District Court had identif ied shorter 
sentences as a possible remedy for overcrowai.ng i.n the 
isolation cells. Hol t I, 300 F. Supp., at 834. 'r'he limit 
imposed in 1976 was a mechanical--and therefore an easi.ly 
enforce d--method of minimizing overcrowding, with its attendant 
vandalism and unsanita~y _conditions. 
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f,/uld not ordinarily be held in punitive isoi a tion f:or mot:e 

/han 14 days. 410 F. Supp., at 178. Finally, the exercise of 

discretion in this case is entit1ed to specla1 a~fer ence 

because of the trial judge's years ·of experience with the 

problem at hand and his recognition of the limits on a feaeral 

court's authority in a case of thi.s kina.12/ Like the Court 

of Appeals, we find no error in the inctusion o f a 30-0ay 

limitation on sentences to punitive isolati.on as a part of the 

Distric t Court's comprehensive remedy. 

II 

The Attorney General of Arkansas, whose off: i.ce l1as 

represented petitioners throughout this litigation, conten~s 

that any award of fees is prohibi.ted by the E1.eventh 

Amendment. He also argues that the Court of Appeals 

incorrectly held that fees were authorized by the Civil Ri.ghts 

Attorney's Fees Awards Act of 1976. We hold that the Di.strict 
.. -. -·- -· -

Court's award is adequately supported by its finding of bad 

faith and that the Act supports the additional awara by the 

Court of Appeals. 

12/See, e.g., Holt II, 3IT9 F. Supp., at 36q: 

"The Court, however, i.s limited i..n i.ts lnqui..ry to the 
question of whether or not the const\tutional rights of 
inmates are being i.nvaden and with whether the Penitent1ary 
itself is unconstitutional. 'T1he rourt i.s not iudtcia11.v 
concerned with questions which in the last ana1ysis are 
addressed to legislative and admlntstrative iudgment. A 
practice that may be bad from the stanapoint of peno1.ogy 
may not necessarily be forbidden by the ron~titution." · 
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Oistrict ~ourt Awa rd 

Although the Attorney General argue s that the fin~ing of 

bad faith does not overcome the State's E1_eventh Ame ndmP.nt 

protection, he does not que s tion the accur a cy of the finding 

made by the District Court and approved by the rourt of 

Appeals.l.~/ Nor does he question the settled ru1e that a 

losing litigant's bad faith may iustlfy an a1Jowance of fees to 

the prevailing party.14/ He merely argues that the oraer 

requiring that the fees be paid from public funds violates the 

Eleventh Amendment. 

In the landmark decison in Ex Parte Young, 209 U.S. 123, 

the Court held that, although prohibited from giving o~~ers 

directly to a state~ federal courts could enjoin state 

officials in their official capaci.ties. And i.n Edel.man v. 

13/ In affirming the award, the court of Appeals re1.ied chiefly 
on the Civil Rights Attorney's Fees Awaros Act of J.<l7'1, hut it 
also noted expressly that "the record fully ~uppotts the 
finding of the district court that the con~uct of the StRte 
officials justified the award under the bad taith excep_t _ion 
enumerated in Alyeska." 548 F.2a, at 742 n. 6. 

14/ An equity court has the unquestioned power to award 
attorney's fees against a party who shows bad fatth by oeiay-ing 
or disrupting the litigation or by hamperi.ng enforcement of a 
court order. Alyeska Pipeline Co. v. Wilaerness Soc~etv, 421 
u. s. 240, 258-259 ; Straub v. Va {sman & Co., Inc. , S40 F. ?..d 
591, 598-600 (CA3 1976); Cf. F. R. civ. P. 56 {g) (attornev's 
fees to be awarded against party filing summary iudgment 
affidavits ''in bad faith or solely for purposes of 0e1ay"): F. 
R. Civ. P. 37(a) (4) (motions to compel discovery; prevai l ing 
party may recover attorney's fees). ~he award vindicates 
judicial authority without resort to the more drastlc sanctions 
available for contempt of court ana makes the prevaiiing party 
whole for expenses caused by his opponent's obstinacy. Cf. 
First National Bank v •. Dunham, 471 F. 2d 712 (rA8 i.q73). Ot 
cour se , fees can also be awardeo as part of a ci.vil contempt 
penalty. See, ~, Toledo's Scale Co. v. Computi.ngs Scale 
Co., 261.u.s. 3~. Signal De l1verv Servi.ce, Inc. v. tJ~t)w. av 
Tr uc k Drivers and H~lper s , Local_ #107, 68 F. R. D. 31.S(EOPa. 
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Jorda n, 415 U.S. 65l, when 
the Court heln that the Amen~mPnt 

grant s the States 
an immunity from retroactive moneta ry ~e1i ef , 

it reaf f irme d the Prt·nct·pl_e h . · t at state officers are not immune 

from prospect i ve inJ·unct1've relt'ef. .ff Aware that the dt _ er e nce 
between retroa t• c tve and prospec tive r elief "will not ln man y 

instances be that b t d e wee n ay and night," 2.£.·, at F;67, the 

Court emphasized in Edelma n that the di stinction did not 

immunize the States from their obligat ion to obey costl y 

federal court orders. The cost of compliance is "anci l_lary" to 

the prospective order enforcing federal. law. Id., at 

66a.l
7/ The line between retroactive and prospecti.ve relief. 

cannot be so rigid that it defeats the ef.fective enforcem~nt of. 

prospective relief. 

The present case requires application of that principle. 

In exercising their p r ospective powers under Ex P a rte ~ounq an~ 

Edelman v. Jordan, federal courts are not reduced to lssuing 

injunctions against state officers and hoping for compllance. 

Once issued, an injunc tion may be enforced. Many of the 

court's most effective enforcement weapons involve fi.nanci.al 

penalties. A criminal contempt prosecut i on for "reslstance to 

[the court's] lawful • . . order" may result in a jail term o~ 

a fine. 18 u.s.c. ~ 401. Civil contempt proceedings may yield 

a conditional jail term or fine. Unlted States v. United M~ne 

Workers, 330 U.S. 258, 305. Civil contempt may also be 

punished by a remedial fine, which compensates the party who 

won the injunction for the effects of his opponent's 

17/"Ancillary" costs may be very large indeen. TJast 'rerm, for 
example, this Court rejected an Eleventh AmendmP.nt aefense ana 
approved an injunction ordering a State to pay almost $6 
million to help defray the costs of aesegregot;ng the Detroit 
school system. Milliken v. Bradley, 433 u.s. ~ 267. 
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non-compliance. 
-ra., at 304·, c o mpc r s v. nuck's Stove & Ra nqe 

co., 221 U.S. 418 If· a t t - • · s a e agency refuses to adhe re to a 

court order, a f i nancial p e nalty ma y be the mos t effe ctlve 

means of insur i ng compliance. The principle s of federali s m 

~at inform Eleve nth Ame nd ment doctrine surely do not requir.e 

~ federal courts to enforce their decrees only by sending high 

state officials to ja il.l!!/ The less intrusive power. to 

J impose a fine is properly tl'.'en ten ns anc i, i_arv to the f.e0 et"al 

court's power to impose injunctive relief. 

In this case , the award of attorney's fees for bad fait~ 

served the same purpose as a remedia1. fine imposed for clvil. 

contempt. It vindicated the di.strict court's authority over a 

recalcitrant litigant. Compensation was not the sole motive 

for the award; in setting the amount of the fe e, th~ court 

said that it wou l d "mak e no effort to adequately compensate 

counse l for the work t~ey have done ·or for the time that they 

have spent on the case." 410 F.Supp., at 585. The court dld 

allow a "substantial" fee, however, because "the allowance 
- .. . . - ..... . 

thereof may incline the Department to act in such a manner that 
-

further protracted li.tigati.on about the pri.sons will. not be 

necessary." ra.19/ We see no reason to o"i.stingui.sh thi.s 

lB/See Note, At"torneys' Fees and the El.even th Amendment, 88 
Harv • L • Rev. 18 7 5 , 18 9 2 ( 197 5 ) • 

19/ That the award had a compensatory effect does not in any 
event distinguish it from a fine for civi1 contempt, which a1 so 
compensa tes a private party for the consequences of a 
contemnor's disobedience. Gomee rs v. Buck' s Stove & Range r.o., 
suera. Moreover., the Court has approved fede ral rul_ings 
requiring a State to support programs that compensate for past 
misdeeds, saying: "That the programs are also 'compensatory' 
in nature does not change the fact that they are part of a plan 
that operates prospective ly to bring . about the delayed benefits 
of a unitary school system. We therefore holrl that such 
prosp€ct i ve relief. is not barred by the Eleventh Amenament." 
Milli ken v. Braclle;{, 433 U.S. 267, 290 (emphasi.s in original). 
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award f rom any other penal ty imposed to nnforcn a "' .._ prospective 

l'nJ'unction . 20/ H0ncc thn s b t · ~ u s ·ant1ve pr.otections of the 

Elevent h Amendment do not prevent an award of attorney ' s fees 

against the Department ' s o f ficers t n their officia l 

capacities. 

Instead o f assess ing t he award against the oefenaants in 

t he ir o fficial c apac i ties , the Di strict court dir.ectea that the 

fees are " t o be paid out of Department of Correction funas." 

I 

410 F. Supp., at 285 . Although the Attorney General ob·iects to 

the form of the orde r, 21/ no useful purpose would be served 

by requir i ng that it be r ecast in dif ferent l anguage . We have 

previously approved directives , which ar e comparable ; n t he i r 

ac t ual impact on the State, without pausing to 

1 9/ (c ont i nued ) 
The award o f attorney's fee s against a Sta t e di.sr egarc1ing a 
federal orde r stands on the s ame foo t ing; l lke ~the r 
enforcemen t powers, it is integral to t he court's gr ant o f 
prospective relief. 

20/ The Attorney General has not argued that this award was so 
large or so unexpected that 1t interfered w ·~th t he State' s 
budgeting process. Although the Eleventh Amendment ooes not 
prohibit attorney's fees awa rd s for bad faith, it may couns el 
moderation in determi.njng the s ize of the award or in givi ng 
lhe State time to adjust i_ts budget be f ore paying the fu11. 

1 
amount of the fee. Cf. Edelman v. Jordan, 415 U.S. ~51, n66 n. 
ll. In this case, howeve r, the timTng o f the award has not 

I been put in issue; nor has the State claime d that the awa~a 
\ was larger than necessary to enforce the Court's prior oraers. 

1 

21_/ We no not understand the Attorney General to urge that the 
f e~s should have been awarnea against the officers personally; 
that would be a remarkable way to treat lndiv\auals who have 
relied on the Attorney General to represent their interests 
throughout this lit\gation. 
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attach significance to the language used by the District 

Court .311 Ev · f · en 1 tt might have been better form to omit the 

reference to the Department of Correction, the use of that 

language is surely not reversibl~ error. 

B. The Court of Appeals Awci.rd 

Petitioners, as the losing litigants i.n the <:ourt of 

Appeals, were ordered to pay an addi.tiona1_ $2 ,500 to counsel 

for the prevailing parties "for thei.r services on th-i.s 

appeal. 11 548 F.2d, at 793. The order does not expr:ess1y 

direct the Department of Correction to pay the award, but si_nce 

petitioners are sued in their official capacities, and si.nce 

they are represented by the Attorney General., lt ls obvi.ous 

that the award will be paid wl th state funds. It is aiso clear 

that this order is not supported by any finding of bad faith • 
...._ 

It is founded instead on the provisions of the Civ5\ Ri.ghts 

Attorney's Fees Awards Act of 1976. Pub. L. No. q4-559 
.. ... ·.:· - · - ... 

22/ In Milliken v. Bradley, 433 U.S. 267, we affirmen an order 
requiring a State treasu r er to pay a substant ia1_ sum to anot'r\er 
litigant, even though the District Court's opi..ni_on exp1.i..cltly 
recognized that "this remedial aecree wi1.l b~ pai.d for bv the 
taxpayers of the City of Detroit and the State of Michlgan, 11 

Milliken v. Bradley, 76-447, pet. for cert. app. 11Sa-1.1C)a, and 
even tnough the Court of Appeals, \n affirming, stated that 
11 the District Court ordered that the State ana Detroit Boar~ 
each pay one-half the costs" of re]J_ef. Bradlev v. Milliken, 
540 F.2d 229, 245. . 
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19' 1976) ~- -odif~ 42 , ~ -.:::; u.s.~. ~ iqas. ~he Act 

ncclares that, in sui.ts under 42 u.s.c. El 1983 ancl certain 

other statutes, federal courts may award prevailing parties 

reasonable attorney's fees "as a part of the costs.".~]/ 

As this Court made clear in Fitzpatrick v. Bitze r, 427 U.S. 

445, Congress has plenary power to set as i de the States' 

immunity from retroactive rel. ief in orc'ler to enfol'."ce the 

Fourteenth Amendment. When it passed the Act, Congress 

undoubtedly intended to exercise that power and to authorize 

fee awards payable by the States when their officials are suen 

in their official capacities. The Act itself couJ.d not be 

broader. It applies to "any" action brought to enforce certain 

civil rights laws. It contains no hint of an exception for 

States defending injunction actions; indeed, the Act pri.ma r.i.lv 

applies to laws passed specifically to restl:'.'ain state action. 

See, !:...:.2..:.i 42 u.s.c. ~ 1983. 

- ... ... .,.._ -.- ·- . 

The legislative history is equally plain: "f!lt ls lnten~ed 

that the attorneys' fees, like other l terns of costs, wi 1_ 1 he 

2 37 The s tat u t e r ea C1 s , in f u l 1 : 

In any action or proceeding to enforce a provislon of ~~ 
1977, 1978, 1979, 1980, and 1981 of the Revisen Statutes 
[42 u.s.c. §§ 1981-1983, 1985, 19861, ti.t1.e IX Ot Public 
Law 9 2-318 f 2 0 U • S • C • £) ~ 16 81 et seq . l , or in any c 1 v i 1 
action or proceeding, by or on Dehali' of the United States 
of America, to enforce, or charging a violation of, a 
provision of the United States Internal Revenue Code f2fi 
u.s.c. §§ 1 ~ s~g.1, or title VI of the Civil Rights ~ct 
o~ 1964.f42 u.s.c. ~~ 2oooa ~ ~e9.1, the court, i_n its 
d1~cret1on, may allow the preva1l1_ng party, other than the 
United States, a reasonable attorney's fee as part of the 
costs." 

-· . .,. 
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J. iected either directly from the f 
co o ·ficial, in his official_ 

capac i ty, from funds of hi s age ncy or under his cont ro1, or 

from the State or local government (whether or no t the agency 

or government is a named par ty)~~ s 
• Rep. No. <)4-1.0ll, p. 5 

(1976) (footnotes om1· tted). Tl 1e House Report is in accord : 
"The greater resou · -- rces available to governments provi de an 

ample base from which fees can be awarded to the p r:eva i 1_ i ng 

plaintiff in suits aga i nst governmental of fi cia1s or 

entities." H.R. Rep. No. 94-1558, p. 7 (lq76). rrhe Repor.t 

adds in a footnote that: "Of cour se , the 11th Amennmen t is not 

a bar to the awarding of counsel fees against State 

governments. Fitzpatrick v. B1 t zer ." Id. Congress ' i_nte nt 

Was e a ' d d 11 d It reiected at 1 eas t xpresse in ee s as we _ _ as wor s . 

two attempts to amend the Act and immunize State and loca l 

governments from awards.~/ 

The Attorney General does ·not quarrel with the rul_e 

established in Fitzpatrick v. Bi tzer, supr.~ Rather, he 
. - - .... . 

ar~ues that these plain indications of leglslative intent are 

not enough. In his view, Cong ress must enact express statuto~v 

language making the States liable lf it wishe s to abrogate 

£i/See 122 Cong. Rec. S 16431-16434 (Sept. 22, 1_C}76) (an 
amendment 0E 1Sen. Helms): 122 Cong. Rec. S lf1567 (Sept. ?.4, 
1976) & S 16656-16657 (Sept. 27, 1976) (amendment of Sen. 

,r Allen). See also 122 Cong. Rec. S 16881 (Sept. 28, 
1976) (amendment of Sen. Wm. Scott). 

/ 

-· ..... 
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immunity .. ~2/ The 
Attorney Gener.al 

has sometimes refu a . 
sc to impose 

Points out that th·~ 
1 ·~ 

the states in the absen 
ce of an 

statutory mandate. 

Health and Welfare 

retroactive liability on 

extraordinarily explicit 

Sec ~Eloyees ·of the Depa rtment of Public 

;.;,..;;..;_;.;. _ __;.~~;..:::...;~~~v. Department of Pub)_1· c 
He alth ana Welfare, 

411 U.S. 279 (~ployee~) ; see also 
Edelman v. Jordan, 415 u.s. 

651. These cases are . 
lnapplicable because they concern 

retroactive liability f 
or Pre-litigation conauct rather than 

expenses incurred in litigation seeking only prospective relief. 

The Act imposes attorney's fees "as a part of the costs." 

Costs h ave traditionally been awarded without regard for the 

States' Eleventh Amendment immunity. ~he practice of awarding 

costs aga inst t he States goes b ack to 1849 in this ~ourt. See 

Mi_ssouri v. ~, 7 How. 6 60, 681; North Dakota v. Minnesota, 

263 U.S. 583 (collecting cases). The Court has never v iewed 

the Eleventh Amendment as barring such awaras, even in suits 

- - ... ~ -. ·-

25/The Attorney General also contends that the fee award shouia 
not apply to cases, such as this one, that were pending when 
the Act was passed in 1976. But the legislative hi storv of the 
Act, as well as this Court's general practice, aefeat this 
argument. The House Report declared: "In accordance w~th 
applicable decisions of the Supreme Court, the bill is intennef\ 
to apply to all cases pending on the date of enactment • • • 
"H.R. Rep. No. 94-1558, p. 4 n. 6 (1976). See also Bradley v. 
School Board, 416 U.S. 696. 

'(111 

' ' 
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States and individual. lttigants.32./ 

In Fairmont Creame r Co . 
~--~~· 4Y_:::,~· v. Mlnnesota , 275 u.s. 70, the 

State challenged thi"' c t, ~- } 
.., our s awar·d of costs, bu~ squarely 

rejected the State's cl . f . . 
.. aim o ,rnmun1ty. Far ftom requlring an 

explicit abro t' ga ion of State · · 1rnmun1ty, we relied on a statutory 

mandate that was entirely silent on the question of state 

liability.27/ Th 
e power to make the award was 

26/ While the decisions an.owing the award of costs against 
States antedate the line drawn between tetroactive an~ 
prospective relief in Edelman v. Jordan, 415 u.s. 651, such 
awards do not seriously stra1.n that d istinction. Unlike 
ordinary "retroactive" relief such as damages or resti.tution, 
an award of costs does not compensate the plainti ff for the 
injury that first brought him into court. Instead, the awar~ 

/reimburses hjm for a portion of the expenses he incul".' re<l in 
seeking prospective relief. (An award of costs will almost 
invariably be incidental to an award of p rospective re1 ief, for 
costs are generally awarded only to prevailing partles, see 
F.R. Civ. P. 54(d), and only prospective re~lef can be 
successfully pursued by an individual ln a suit agai.nst a 
State.) Moreover, like the power to award attor.ney's fees for 
litigating in bad faith, the power to assess costs is an 
important and well recognized tooJ. used to restrain the 

V'" behavior of parties during litigation. See, e.q., F.R. r.tv. P. 
37(b) (costs may be awarded for failure to obe~ arscovery 
order); F. R. Civ. P. 30 (g) (costs may be awarded for fa i 1_ure 
to attend deposition or for failure to se rve subpoena)- . When a 
State defends a suit .for prospective relief, i.t is not exempt 
from the ordinary discipline of the courtroom. 

27/ "If specific statutory authority ffor an award of costs1 ls 
needed, it is found in ~ 254 of the Judi_clal Cooe • • • It 
prov ides that there shall be 'taxed against the 1.osi. ng party in 
each and every cause pending 5n the Supreme Court' the cost of 
pr in ting the record, except when the :iudgment· ls against the 
United States. This exception of the United States in the 
sect i on with its emphatic inclusion of every other litigant 
shows that a state as l.itigant must pay the costs oE printing, 
if it loses, in every case, ci.vil or criminal_. 'l"hese costs 
constitute a large part of all the costs. The section 
certainly constitutes pro tanto statutory authority to impose 
costs generally agains'f'a State if defeated." Id., at 77. 
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P
por: ted by "the i nhe r.ent tl ,v au 1or i ty of th e C:ou rt ; n the 

orderly administr.ation of justice as 
between a ll parties 

.litigant." Id., a t 74. A fe<leral 
c ou rt' s i ntere~t in oraerly, 

expeditious proceed ing s "ju t'f' 
s l : les· f i tl in treating the s t ate 

jus t as any other litigant 
and i n impos ing costs on it" when an 

award is called for. d 28 
I . , at 77 I ---- ·-

Just as a federal court treats a State l ike any other 

litigant when it assesse s costs, so also may Congress amena its 

definition of taxable costs and have the ame noed cl.ass of costs 

apply to the States, as it does to al l other litigants , without 

expressly stating that jt intends to abr.ogate the States' 

Eleventh Ame ndment immunity. For i.t wou1_d be absuLa to requi_i:e 

a n express ref ere nee to Sta te l j t i gants wheneve r a f i 1_ i_ng fee, 

or a new item, such as an expert witness' fee, is added to the 

category of taxable costs. 29/ 

- .. ... -. - -- -

2S/Because tne interest"9in orderly ano evenhanderl iustice is 
equally pre ss i ng i n lower courts, Fa5.rmon t Creamer v lia s ,b~en 
widely understood as foreclos i ng any Eleventh Amenclment 
objection to assessing costs against a state ln all. fede~al 
courts. See, ~·9.:.' _£kehan v. Board ,ol 'i'rus~, 528 F.2d 53 , 
58 (CA3 1976 ) (en bane); Utah v. UnJtefl States , 304 F.2<1 23 
(CAlO 1962); GrifITri v. McMann, 31.0 F. Supp. 72 (EDNY i_q7Q). 

29/ This conclu.sion is consi.stent wit!} the re_asons for 
requiring a formal indication of Congress' i.ntent to abrogat.e 
the States' Eleventh Amendment immuni. ty. The requirement 
insures that Congress has not imposed "enormou·s E i.sca 1. hurdens 
on the States" without careful thougl-it. Employees, supra , 41_1_ 
U.S., at 28 4 .• See Tribe, Intergovernmental. I mmuni ties 1n 
Litigation, Taxation and Regulation, 89 Harv. L. Rev. 682, 5q5 
(1976). But an award of costs--limited as it i.s to parti.a1.l.y 

compensating a success ful l i tigant for the expense of his 
suit--could hardly create any such hardship f:or a state. ~hus 
we do not suggest that our analys i s would be the same if 
Congress were to expand the concept oE costs beyond the 
traditional category of 1.itigati.on expenses. 

.... 
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'l'here i s ample Precedent for Congresf; • necision to 
authoriz e an award of attorney ' s fees as an i.tem of costs. 1n 

Engl and, costs "a s between solicitor an~ 
•J cliPnt ," Sprague v. 

Ticonic Nat'l Dank, 307 U.S. 
161, --167, are routinely taxen 

today , and h ave been awarded since l27B. Alveska Pipel ine ~o. 

v. Wilderness Societv, 421 U.S. 
~ 240, 247 n. 18. 1n America, 

although fees are not routinely awarded, there are a 1 a~ge 

number of statutory and common law situations in which 

allowable costs include 1 f 30 / counse . ees._ Indeed, the f.eder.al 

statutory definition of costs, which was enacted before the 

Civil War and which remains in effect today , includes certain 

fixed attorney's fees as recoverable costs.l~J In Fai. rmont 

Creameri itself, the Court awarded these statutory attorney's 

fees against the State of Minnesota along with other taxable 

costs,32/ even though the governing statute said nothing 

about state liability. It is much too late to single out 

attorney's fees as the one kind of litigation cost the 

'31r7In lg 75 , we listed 29 statutes al.lowing federal coul'.'ts to 
award attorney's fees in certain suits. See Alyeska Pipeline 
Co. v. Wilde rness Society, ~uera, 421 U.S., a"t2'"60-26J_, n. 33. 
Some of these statutes define attorney's fees as an el_ement of: 
costs, while others separate fees from other taxable costs. 
Compare 42 u.s.c. § 2000a-3(b) with 29 U.S.C. ~ 21.6(b). 

,_; 31/ See 28 U .s.c. ~ 1923 (a) ($100 i.n fees for admiralty appeals 
involving more than $5,000). Inflati.on has now made the awaras 
merely nominal, but the principle oE allowing such awards 
against all parties has undiminished force. 

32/ File of the Clerk of this Court in Fairmont Cteamerv ro. v. 
Minnesota, No. 725, O.T. 1926. 

-· ... 
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cove cY of which may no t b 
re e authorized I 1Y Cnng rcss without nn 
e~press statutory waiver of the 

Sta t es' i.mmunity .21/ 

33/ The Attor ney Ge -=---
e~pr~s~ly abrog a te ~~~a ~_ n rgu~ s .that the c tntut~ its e lf muRt 
liab1l1ty, r elyi ng on F. t~tes immunity fro m r e trortc t ivc 
~ealth and Welf.:=tre v. ~e__o~ee s o~he Depu rtm~n t o f Publ i c 

11 U • S • 7 9 • Eve - . f D 0 l> a !'." t me n t o f- ? 11 b li c Hr>;-, 1 t h a n cl we T" fa r f' , 
costs, thi.s relia~ 1 we we re not nea l.ing with a n ite m s uci, a n 
Court refused t -- ce ~ould be rni spl acer:I . In F.mpiov~~ s , t he 
institutions b -o PeLrntt i n~ i. vi.dual backpav s u i ts ag a inst ~tRt~ 
Of the rst t ecause the Court "founn not a wnrcl in t'1e h1 sto r y 

a u te J to i. nd · t · · t possible for . . tca·e a purpose oE rongl'."ess to make 1 

the Stat . a cit 1zen of tha t Stnte or anotl1el'." State to sue 
was c e ,1 n the federal courts." 411 u.s., at ?.!35. 'T'he r ourt 
not a re fu_ to add, moreover, that its l'."eaning o~ the iaw dln 
me ~ak~ the statute's inclusion of State insti tutions 
b ~ning_~ss. ~ecaus~ the Secretary of Labor was empowere~ to 
.rin~ su~t against violators, the amendment covering State 
inst1tut1ons gave him authority t o enforce the statute against 
them. Id., at 285-286. · 

The prese nt Act, in contrast, has a history focusing 
directly on the questi.on of State liab il. ity~ Congre s s 
considered and firmly rejected the suggestion th nt States 
should be immune from fee awards. Moreove(, the Act is not part 
of an intricate regulato ry scheme or:rering a 1_ternati.ve methon s 
of obtaining relief. If the Act does not impoRe 1.iab llity for 
attorney's fees on the States , : it has no meaning with respect 
to them. Finally, the clai.ms asserted i.n Emo1oyees an<l in 
Edelman v. Jordan , suora , were based on a statute roote<l in 
Congress' Art icle I powers. See Empi.ovees, .supra, 41.1 U.S., at 
281 (claim based on Fair Lahar Sta nda rds Act-;--"29 U.S.~. ·<)~ 201 
et seq.); EdeJma n v _. Jor'1 a n, 41_5 U.S. 615, 674 (un~eriying 
claim based on Social -secu r ·ity Act, 42 U.S.~. (:)~ ~- 30 1_ -1. 38'1). 
In this case, as J n Fitzpatrick v. Ritzer, 427 U.S. 445, the 
claim i.s based on a statute enacted. to enforce the Fou~teenth 
Amendment. As we pointed out in Fitz2atrick: 

"fTJhe Eleventh Amendment, ann the princi.pl_e of.: state 
sovereignty which it embodies ••• are necessari1.v 14mite~ 
by the enforcement provisions of ~ 5 of the Fourteenth 
Amendment •••• When r.ong r ess acts pursuant to~ 5, not 
only is it exercising legi_slati:-ve authori.ty that is pl_enarv 
within the terms of the constitutional grant, it is 
exercising that author{ty under one section of a 
constitutional Amendment whose other secti_ons by their own 
terms embody limitations on state authority." Fitzpatric~ 
v. Bitzer, 427 U.S. '145, 456. Cf. National League of! <'ities 
v. Usery, 426 U.S. _833, 852 n. 17. 

Applying the standard appropriate in a case brought to enforce 
the Fourteenth Amendment, we have no doubt that the Act i_s 
clear enough to authorize the award of attornev's fe~s payable 
by the State • -

L 
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Finally, the Attorney Gen~ral argues 
- that , even i f 

attorney ' s fees may be awaroea aga1'nst a 
State, they shouin not 

be awarded in this 
case , because neither the State nor the 

Department is exp 
· ressly named as · a defen~ant. Although the 

Eleventh Amendment Prevented responoents fr.om suing the State 
by name , t he ' · · 

ir l n J unctive s u it against prison off i cials was , 
fo r a l l p t ' 

rac ica l purposes , brought against the State . ~he 

ac tion s o f the Attorney General himself show that. His office 

has d e f e n ded thi s act i on si nce i t began. See~__!...!. 300 

F.Supp., at 8 26 . The State apparently paid earlier fee awa~ds~ 

and it was the Sta t e ' s lawyers who decided t o bring this 

a p peal, thereby risking another awara.1!/ 

Like t he At t orney General, Congress recogn i zeA t hat su i ts 

bro ught ag ainst i ndividual o fficers f o r injunct i ve re1. i ef are 

for all prac tical p u r poses su its aga inst t h e State itself· 'l'he 

legisla tive histo r y ma k e s it c l e ar that a tto rney 's fee awards 

should g e nera lly be obtaine d "d i. r ectly from the o f fi.ci a l_, i n 

his official c apacity from f u nd s of his a g ency or unde r hi s 
. 

control, or from the State or local government (wheth e r or not 

the agency or governme nt is a namea· party )." S. Rep. No . 

94-1011, p. 5 (1976). Awards against the official in his 

ind ividual capacity, in contras t, were no t to_ be affected b y 

the statute; they would continue to be awa r ded on l y "under the 

traditional bad faith standard recognized by the Supteme Court 

34/ The At torney General is hardly in a position to argue tha t 
ffie fee awards should be borne not by the State but bv 
ind~vi?ual officers who have relied on his office to ptotect 
their interests throughout the litigation. 
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p.1ve~·" Id., at 5, n. 7. There is no indicatton in th's 
j. (1 :;:.::;.---.. 

case that the named defendants litigate <l in baa faith before 

the court of Appeals. Consequently, the Department of 

cor rect ion is the entity inte n<led· by congress to bea r the 

burden of the counsel fees award. 

The judgment of. the court of. Appeals is accol'."dingi_y 

affirmed. 

-. .. · ..... -. -

·- .... 
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lfp/ss 6/J.2/78 

/ 
Tba· Ch1of' Juntioc r. 
}!r • .7unt1oe Bron.'1~ • 
Hr. 1ust1oe Stou~rt~ 
Mr • .Tust1.oe \7h1 to 
Mr. Junt1oo Mar at.all'· 
?2r. J'ust1oe Blaclcnun 
Hr. Justice Robnqui at: 
Ur. Justice Stovono 

' ' 

Recirc\llated:~~~~~~ 

f ' 

No. 76-1660 HUTTO v. FINNEY 

MR. JUSTICE POWELL, concurring in part and 

dissenting in part. 

While I join Part II-A of the Court's opinjon, I 

cannot subscribe to Part II-B's reading of the Eleventh 

Amendment as permitting counsel-fee awards against the 

State on the authority of a statute that concededly does 

not effect "an express statutory waiver of the States' 

immunjty." Ante, at 22. 

Edelman v. Jordan, 415 U.S. 651, 676-677 {1974), 

rejected the argument that 42 u.s.c. §1983 "was intended to 

create a waiver of the State's Eleventh Amendment immunity 

mereJ.y because an action could be brought under that 

section against state officers, rather than against the 

State itself." In a §1983 act i on "a fede~al court'3 

remedial power, consistent with the Eleventh Ai~endment, is 

t/{j 
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necessarily Jimited to prospective injunctive relief , and 

may not include a retroactive award which requires the 

payment of funds from the s t ate treasury ." Id., at 677 

(citations omitted) . There is no indication in the 

Janguage of the Civil Rights Attorne1's Fees Awards Act of 

1976 (Act) , Pub . L. No. 94-559 (October 19, 1976), codified 

in 42 U.S.C. §1988 , that Congress sought to overrule that 

holding. In this case, as in Edelman, "the threshold fact 

of congressional authorization to sue a class of defendants 

which literally includes Sta tes is wholly absent." -:-a.' at 

672 (emphas is supplied). Abse nt such authorization, 

grounded in statutory language sufficiently clear to alert 

every voting member of Congress of the constitutional 

implications of particular legislation, we undermi ne the 

values of federalism served by the Eleventh Amendment by 

inferring from congressional silence an intent to "place 

new or even enormous fiscal burdens on the States." 

EmpJoyees v. Missouri Public Health Dept., 411 U.S., 279, 

284 (1973). 

The Court notes that the committee reports and the 

defeat of two proposed amendments indicate a purpos e to 

authorize counsel-fee awards against the States. Ante, at 

16-17. That evidence might provide persuasive support for a 

finding of "waiver" if this case involved ''a congressional 

enactment which by its terms authorized suit by designated 

'/!lB 
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plaintiffs agains t a genera l. class of defendants which 

literally included States or state instrumentalities." 

Edelman, 415 U.S., at 672. Compare Fjtzpatrick v. Bitze r, 

427 U.S. 445, 452 (1976), with Employees, 411 U.S.' at 2831 

284-285.!/ But in this sensitive area of conflicting 

~ interests of constitutional dime~ we should not permit 

1 items of legislative history to substitute for explicit 

statutory language. The court should be "hesitant to 

presume general congressional awareness," SEC v. Sloan, 

U.S. ~-' ~-' p. 17 (1978), of Eleventh Amendment 

consequences of a statute that does not make express 

provision for monetary recovery against the States.~/ 

The Court maintains that the Act presents a 

special case because (i) it imposes attorney's fees as an 

element of costs that traditionally have been awarded 

without regard to the States' constitutional immunity from 

monetary liability, and (ii) Congress acted pursuant to its 

enforcement power under ·§ 5 of the Fourteenth Amendment, as 

contrasted with its power under more general grants such as 

the Commerce Clause. I fjnd neither ground a persuasive 

justification for dilution of the "clear statement" rule. 

Notwithstanding the limitations of the Court's 

first ground of justification, see ante, at 20 n.29, I am 

unwilling to ignore otherwise applicable principles simply 

because the statute in question imposes substantial 

) 
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monetary liability as an element of "costs ." counse l fees 

traditionally have not been part of the routine l i tiga tio n 

. . Am ·can cour ts . Cf . expenses assessed against parti es in er i ~ 

. 421 u c 240 Alyes ka Pipeline co. v. Wilderness Socie ty, ·~· 

(1975); Arcambel v. Wi seman, 3 Dall. 306 {1796) • Quite 

unlike those routine expenses, an award of counsel fees may 

involve substantial sums and is not a charge intimately 

related to the mechanics of the litigation. I therefore 

cannot accept the Court's assumption that counsel-fee 

a\'. a rds are part of "the ordinary discipline of the 

courtroom." Ante, at 19 n.26.1/ 

Moreover, counsel-fee awards cannot be viewed as 

having the kind of "ancillary effect on the state 

treasury", Edelman, 4J.3 U.S., at 668, that avoids the need 

for an explicit "waiver" of Eleventh Amendment 

protections. As with damages and restitutionary relief, 

an award of counsel fees could impose a substantial burden 

on the State to make unbudgeted disbursements to satisfy an 

obligation stemming from past (as opposed to 

post-litigation} activities. It stretches the rationale of 

Edelman beyond recognition to characterize such awards as 

"the necessary result of compliance with decrees which by 

their terms fare] prospective in nature." Ibid. In the 

case of a purely prospective decree, budgeting can take 

account of the expenditures associated with prospective 

3t 
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relief, and the State retains some flexjbility in 

implementing the decree, which may reduce the impact on the 

state fisc. In some situations the State may be able to 

curtail the activity triggering the constitutional 

obligation. Here, in contrast, the State must satisfy a 

t · the measure of po ent1alJy substantial liability without 

flexibility that would be available with respect to 

prospective relief. 

The Court's second ground for application of a 

diluted "clear statement" rule stems from language in 

Fitzpatrick recognizing that "[w]hen Congress acts pursuant 

to § 5" of the Fourteenth Amendment , "it is exercising 

[legj slative J authority under one section of a 

constitutional Amendment whose other sections by their own 

terms embody limitations on state authority," 427 U.S., at 

456. I do not view this language as overruling, by 

implication, EdeJ.man's holding that no "waiver" is present 

in § 1983 --the quintessential Fourteenth Amendment 

measure-- or disturbing the vitality of the ''threshold 

[requirement] of congressional authorization to sue a c1ass 

of defendants which literally includes States," 415 U.S., 

at 672. 

Because explicit authorization "to join a State as 

defendant," Fitzpatrick, 427 U.S., at 452, is absent here, 

and because every part of the Act can be given meaning 
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without ascribing to Congress an intention to override the 

Eleventh Amendment immunity,!/ I dissent from Part II-B 

of the Court's decision. 

. , " 
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FOOTNOTES 

1. Although Fitzpa trick state s that the 

"prerequ i s i te" of "cong r essional authorization ... to sue 

the State as employer" f " was ound "wanting in Employee s, 

427 U.S., at 452, this refe r ence is to the Court's 

conclusion in Employees that notwithstanding the literal 

inclusion of the States as statutory employers, the Court 

"found not a word in the history of the [statute] to 

i ~d icate a purpose of Congress to make it possible for a 

citizen of that State or another State to sue the State in 

th f d ] " 411 u s t 285 See Edelman, 415 e e er a _ courts. . • , a . 

U.S., at 672. 

Although it has been suggested that "{t)he 

legislative changes that made state governments liable 

under Title VII closely parallel.ed the changes that made 

state governments liable under the Fair Labor Standards, 

Act," Baker, Federalism and the Eleventh Amendment, 48 U. 

Colo. L. Rev. 139, 171 n. 152 (1977), comparing 

Fitzpatrick, 427 U.S., at 449 n. 2, with Employees, 411 

U.S., at 282-283, the statute considered in Fitzpatrick 

.I ;._V -

J u st1c 
~e S t e• 
e V/hit 
~ M· -:-s 

BLtc 
P o '.'-'"! 
R ' h11 r 
Stev1 

made explicit reference to the availability of a private 

action against state and local governments in the event the 

Equal Employment Opportunity Commission or the Attorney 

General failed to bring suit or effect a conciliation 
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agreeme nt. Se e Equal Op . 

portun i t y Employmen t Act of 1972 , 

86 Stat. 104, 42 us c § 2000 5 ( · · · e - f ) (1) ·, 1 a so H.R . Rep. No . 
92-238, pp. 17-19 (1971): s . Re p. No . 9 2- 4J 5 , pp . 9-ll 

C
1971); s. Conf · Rep. No . 92-68 1 , pp . 1 7 -18 (19 7 2) ; H . 

Conf. Rep. No. 92-899, pp. 17-18 (19'72). 

2 · "By making a Jaw une nforce able a gainst the 

states unless a contrary intent we re apparent i n t he 

language of the statute, the clear statement rule ··· 

ensure[s) that attempts to limit state powe r [ar e ) 

unmistakable, thereby structuring the legisla t i v e p · ocess 

to allow the centrifugal forces in Congress the gr ea t es t 

opportunity to protect the states' interests." Tri.be , 

Intergovernmental Immunities in Litigation, Taxation, and 

Regulation: Separation of Powers Issues in Controver s ie s 

About Federalism, 89 Harv. L. Rev. 682, 695 (1976) 

(emphasis supplied). 

3. The Court places undue reliance on Fairmont 

Creamey Co. v. Minnesota, 275 U.S. 70 (19 27), in support of 

its holding. That decision holds that no common-law bar of 

sovereign immunity prevents the imposition of costs against 

the State "when [it is] a party in litigation in this 

Co u r t .•.• " I a . , a t 7 4 • In a a a i t ion to the f act that the 

State was a party in the litigation, and that there is no 

discussion of counsel fees, Fairmont Creamery 11 did not 

mention the eleventh amendment. Furthermore, the Court had 



Scanned by CamScanner

N-3 
heJd long before that whc . a· . . n an i n iv1dual appeals a case 

injtiateo by a st t t · ·a e o the Supreme Court, that appeal does 

not fetlJ within the eleventh amendment's prohibjtion of 

suits 'comme nce d or prosecuted agajnst' the states." Note , 

Attorney s F\::es'ana the Eleventh Amendment, 88 Harv. L. Rev. 

1875, 1890 (1975). 

4. I do not understand the Court's obser vation 

that ''[i]f the Act does not impose liability for attorney's 

fees on the States, it has no meaning with respect to 

them." Ante, at 22 n. 33. Significantly, the court does 

not say that any part of the Act would be render.ea 

meaningless without finding an Eleventh Amendment 

"waiver." Compare Employees, 411 U.S., at 285-286. 

Certainly there is nothing in the language of the Act that 

requires it have any meaning with respect to the States, 

except where the States are otherwise suable under any of 

the statutes specifically listed therein. 

1 
J. 
J.j 
I{ 
r. 
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No. 76- 1660 
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Terrell Don Hutto et al.,) 0 n r . f C t" ·to tl U111"ted 
P t .t . n 11 nt o er 10ran 1e e 1 10ners £ • l ' States Court of Appeals 101 t 1e 

v. Eighth Circuit. 
Robert Finney et al. 

[June 23, 1978] 

.l\1R. JusTICE BnENNAN, concurring. 
I join fully in the opinion of the Court and write separately 

only to answer po in ts made by :Vfa. J USTICE PO\VELL. 

I agree with the Court that there is no reason in this case to 
decide more than \Yhether 42 U. S. C. § 1988 itself authorizes 
awards of attorneys fees against the States. MR. JUSTICE 

POWELL takes the view, ho,Yever, th:lt unless 42 U.S. C. § 1983 
also authorizes damage mrnrds ngainst the States, the require­
ments of the Eleventh Amcmlment arc not met. Citing 
Edelman v. Jordan, 415 U. S. 651 (1974), he concludes that 
§ 1983 does not authorize damage awards against the State 
a.nd, accordingly, that § 1988 does not either. There are a 
number of difficulties with this syllogism, but the most striking 
is its reliance on Edelnian v. Jordan, a case whose foundations 
would seem to have been seriously undermined by our later 
holdings in Fitzpatrick v. Bitzer, 427 U. S. 445 (1976), and 
Monell v. Department of Social Services, - U.S. - (1978). 

It cannot be gainsaid that this Court in Edelrna.n rejected 
the argument that 42 U.S. C. § 1983 "was intended to create a 
waiver of a State's Eleventh Amendment immunity merely 
because an action could be brought under that section against 
state officers, rather than against the State itself." 415 U. S., 
at 676-677. \Vhen Edelman was decided, we had affirmed 
monetary awards agaim;t the States only when they had con­
sented to suit or had waived their Eleventh Amendment 
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immunity. Sec, c. g., Petty v. Tcnnesscc-1\f issouri Bridge 
Comm!n, 35U U. S. 275 (1959); Parden v. Terminal R. Co., 
377 U. S. 184 (1064); Employees v. Depa.rtnient of Public 
Health and Welfare, 411 U. S. 270 (1973). In Edelm.an, we 
summarized the rule of our cases as follows: the "question of 
waiver or consent under the Eleventh Amendment was found 
in [our] cases to turn on whether Congress had intended to 
abrogate the immunity in question, and whether the State 
by its participation in [a regulated activity] authorized by 
Congress had in effect consented to the abrogation of [Eleventh 
Amendment] immunity." 415 U. S., at 672. At the very 
least, such consent could not be found unless Congress had 
authorized suits against "a class of defendants "·hich literally 
includes States." Ibid. It was a short jump from that 
proposition, to the conclusion that § 1983-which was then 
thought to include only natural persons among those who 
could be party defendants, see 111 onroe v. Pape, 365 U. S. 167, 
187-191 (1961)-was not in the class of statutes that might 
lead to a waiver of Eleventh Ametidment immunity. This is 
best summed up by ~1n. JusTICE REHNQUIST, the author of 
Edelman, in his opinion for the Court in Fitzpa.trick v. Bitzer, 
supra: 

''We concluded that none of the statutes relied upon by 
plaintiffs in Edelman contained any authorization by 
Congress to join a State as defendant. The Civil Rights 
Act of 1871, 42 U. S. C. § 1983. had been held in Af o·nroe 
v. Pape, 365 U. S. 167, 187-101 (1961), to exclude cities 
and other municipal corporations from its ambit; that 
being the case. it could not have been intended to include 
States as parties defendant." 427 U.S., at 452. 

But tin1e has not stood still. Two Terms ago, we decided 
Fitzpatrick v. B-itzer, supra, which for the first time in the 
recent history of the Court asked us to decide "the question of 
the re]a.tionship between the Eleventh Amendment and the 
enforcement po,ver granted to Congress under ~ 5 of the Four-
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teenth Amendment." 1 427 U.S., at 456. There we concluded 
that "the Eleventh Amendment, and the principle of state 
sovereignty which it embodies, ... are necessarily limited by 
the enforcement provisions of ~ 5 of the Fourteenth Amend­
ment." Ibid. (Citation omitted.) And we went on to hold 
that 

"Congress may, in determining what is 'appropriate legis­
lation' for the purpose of enforcing the provisions of the 
Fourteenth Amendment. provide for private suits against 
States or state officials which arc constitutionally imper­
missible in other contexts." Ibid. 

Then, in 111 onell v. D epartment of Social Services, supra, 
decided only weeks ago, we held that the Congress which 
passed the Civil Rights Act of 1871, now § 1983-a statute 
enacted pursuant to § 5 of the Fourteenth Amendment, see 
A1 on.ell, supra., at-, - "did intend municipalities and other 
local government units to be included among those persons to 
whom § 1983 applies." Id., at-. This holding alone would 
appear to be enough to vitia te the vitality of Fitzpa.trick's 
explanation of Edelman.2 

Moreover, central to the holding in Jlf onel.l was the conclu­
sion that the Act of Feb. 25, 1871, ch. 71, § 2, 16 Stat. 431, 
provided a definition of the word "person" used to describe the 
class of defendants in § 1983 suits. See id., at-. Although 
we did not in Mon.ell have to consider whether § 1983 as 
properly construed makes States liable in damages for their 
constitutional violations, the conclusion seems inescapable 
that, at the very least, § 1083 includes among possible defend­
ants "a class ... which literally includes States." Edelman 

1 As Fitzpatrick noted, this isrnc had been before t.he Court in Ex parte 
Virginia, 100 U. S. 339 (1880). 

2 It can also be qu<>stioncd whether, had Congress meant to exempt 
municipalitif's from liability under § 198:3, it. would necessarily follow that 
Congress also meant. to exempt States. See Monell v. Devartrnent of Social 
Services, - U. S. -, - n. 30 (1978). 
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v. Jordan, supra at 672 Thi f II . 
languaO'e of the A' ct f F .b 2- s o ows unmeclia.tely from the 

e o 1 e . 0, 18i1: 
"in all acts hereafter 11as · l } 

te I ~sec · · · he word 'person' may 
ex nc and be a1111r <l t b 1· · . 

I ie 0 · oc ics poht1c and corporate 
un ess the context sl1 · tl t I . · · · 

. O\\S ia sue l words were mtcnded 
to be used rn a more limited sense .... " 

The })hrase "b d. 1· · · 
o ics po itic and corporate" is now and certainly 

would h b · ' ave een m 1871, a synonym for the word "state." 
See, e. g., United States v. llf aurice, 2 Brock. 9G, 109 (CC Va. 
1823) (lVIarshall, C. J.) ("The United States is a o-overnment 
and, consequently, a body politic and corporate."). See also 
Pfizer, Inc. v. Government of India, - U. S. - (1977). 

Given our holding in 111 onell, the essential premise of our 
Edelman holding-that no statute involved in Edelman au­
thorized suit against "a class of defendants \vhich literally 
includes States," 415 U. S., at 672-would clearly appear to 
be no longer true. l\1oreover, given Fitzpatrick's holding that 
Congress has plenary power to make States liable in damages 
when it acts pursuant to § 5 of the Fourteenth Amendment, it 
is surely at least an open question whether § 1983 properly 
construed does not make the States liable for relief of all kinds, 
notwithstanding the Eleventh Amendment. 'V'hether this is 
in fa.ct so, must of course await consideration in an appropriate 
case.}. 

1/As I understand MR. JUSTICE POWELL'S objection to 
the Court's opinion, it rests squarely on the proposition 
that a clear statement to make States liable for damages 
cannot be found in legislative history but only on the 
face of a statute. See post, at 2-3. In § 1983 and the 
Act of Feb. 25, 1871, we have a statute that on its face 
applies to State defendants, but now MR. JUSTICE POWELL 
tells us that this is not enough because there is still an 
absence of "congressional purpose in 1871 to abrogate the 
protections of the Eleventh Amendment." Post at 5 n 6 
I suppose that this means either that no stat~te can ~eet 
the Eleventh Amendment clear statement test or 
alternatively that MR~ JUSTICE POWELL has some undiscl a 
rule as to when legislative history may be taken into ose 
account that works only to defeat State liab'l't 

1 1 y. 




