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After finding that conditions m the Arkansas penal system 
constituted cruel and unusual punishment, the District Court 
entered a series of detailed remedial orders. On appeal to the 
United States Court of Appeals for the Eighth Circuit, peti­
tioners 1 challenged two aspects of that relief: ( 1) an order 
placing a maximum limit of 30 days on confinement in puni­
tive isolation; and (2) an award of attorney's fees to be paid 
out of Department of Correction funds. The Court of 
Appeals affirmed and assessed an additional attorney's fee to 
cover services on appeal. 548 F. 2d 740. We granted cer­
tiorari, 434 F. S. 901. and now affirm. 

This litigation began in 1969; it is a sequel to two earlier 
cases holding that conditions in the Arkansas prison system 
violated the Eighth and Fourteenth ~\mendments.2 Only a 

1 Petitioners are the Cornmis:·aoner of Correction and members of the 
Arkansas Board of Correction. 

2 Thi::- case> began a:-< Holt ,. Sarver. :300 F. ::;upp. 825 (ED Ark. 1969) 
The two <'arlirr c:.isc·:; were• Talley ' · Stephens. Z47' F . Supp. 6~~ (ED Ark. 
1965), and Jack.<wr. v. Bishop. 268 F. Supp. 804 (ED Ark . 1967), aff 'd, 404 
F. 2d 5i l ( CA8 190~) . .J udgc• Heulry dt>cidrd the· fin-t of t hesf' ea~e:-; in 
1965, when he was Chief .Judge of thr Ea~tern D1:-;trict of Arkan:-a:.;. Al­
thou~h appointc•d to tlw Court of Appeab for the Ei!?;hth Cire11it in 1975, 
he wa~ ;-;prci;tlly dr::;ignated to continue to benr thi::- Ca:'l' a;-; a di~trirt j11dgr . 
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brief summary of the facts is necessary to explain the basis for 
the remedial order. 

The routine conditions that the ordinary Arkansas convict 
had to endure were characterized by the District Court as "a 
dark and e,·il world completely alien to the free \.Vorld." 309 F. 
Supp .. at 381. That characterization was amply supported by 
the evidence.3 The punishments for misconduct not serious 
enough to result in punitive isolation were cruel;'' unusual,5 

and unpredictable." It is the discipline known as "punitive 
isolatio1111 that is most relevant for present purposes. 

3 The administmtors of . .\rkans:u:' prison syst<"m evidently tried to 
opt>r:He their prisons at n profit . See Talley v . Stephens, 24i F. Supp. 
6S3. &..~ {ED Ark. 1965). Cummins Farm, the institution nt the center 
of this litigation. required its 1,000 inmn.tes to work in the field·· 10 hours 
a d:1~-, six da~-.s n week. using mule-drawn tools :ind tending <'rops by hand. 
Ibid. The inmates wne soml'times required to run to and from the 
fiE>lds, with a guard in nu automobile or on horseback driving them on. 
Holt v. Hutto. 363 F. Supp. 19-l, 213 (ED Ark. 19i3) (Holt Ill). They 
worked in nll sorts of weather. so long as t.he tempE'rature was above 
{r("("zing, somf'timf>:'.' in unsuitably light dothing or without shoes. Holt v. 
Sarr•er. 309 F. Supp. 362. 3i0 (ED Ark. 19i0) (Holt II) . 

The inmates slept together in large, 100-man barrack:>, and some con­
victs, known as "creepers,,. would slip from their beds to crawl along the 
floor, stalking their sleeping enemies. In one 18-month period, there were 
17 stabbings, all but one OC<'urring in the b:irra<'ks. Holt v. Sarver, 300 F . 
Supp. 825. 830-831 (ED Ark. 1969) (Holt /). Homosexual rape was so 
common and uurontrolled that some potential victims dared not sleep; 
instead the~· would leave their beds and spend the night clinging to the 
b<Hs nearest the guards· stntion. Holt//, 309 F. Supp .. a.t 377. 

4 Inmate:: were lashed with a wooden-handled leather strap five feet. 
long and four inches wide. Talley Y. Stephens, supra. 247 F. Supp., at 687. 
Alt.hough it was not official policy to do so, some inmates were apparently 
whipped for minor offenses until their skin was bloody and bruised . Jack­
son Y. Bi.shop. 268 F. Supp. 804, 810-811 (ED Ark. 1967) . 

5 The .. Tucker relephone," a hand-cranked device, was used to adminis­
ter electrical ,.;hocks to ,·arious sensitive parts of an inma.te's body. 
Jackson"· Bishop, supra, 268 F . Supp., at 812. 

•Most of the guards were simply inmates who had been ~ed guns. 
Holt II. 309 F. Supp., at 373. Although it had 1,000 prisoners, Cummin~ 
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Confinement in punitive isola.tion was for an indeterminate 
period of time. An average of four, and sometimes as many 
as 10 or 11. prisoners were crowded into windowless 8' x 10' 
cells containing no furniture other than a source of water 
and a toilet that could only be flushed from outside the 
cell. Holt I, 300 F . Supp .. at 831-832. At night the prison­
ers were given mattresses to spread on the floor. Although 
some prisoners suffered from infectious diseases such as hepa­
titis and venereal disease. mattresses were removed and jum­
bled together each morning. then returned to the cells at 
random in the evening. Id., at 832. Prisoners in isolation 
received fewer than 1,000 calories a day 7

; their meals con­
sisted primarily of 4-inch squares of "grue;'' a substance 
created by mashing meat. potatoes, oleo, syrup. vegetables, 
eggs, and seasoning into a paste and baking the mixture in a 
pan. Ibid. 

After finding the conditions of confinement unconstitutional, 
the District Court did not immediately impose a detailed 
remedy of its own. Instead. it directed the Depa.rt1nent of 
Correction to "make a substantial start" on improving condi-

employed only eight guards who were not themselves convicts. Only t.wo 
nonconvict guards kept watch over the 1,000 men at night. Ibid. While 
the "trusties" maintained an a.ppearance of order, they took a. high toll 
from the other prisoners. Inmates could obtajn access to medical treat.­
ment only if they bribed the trusty in charge of sick call. As the District 
Court found, it was "within the power of a trust.y guard to murder another 
inmate with practical impunit.y," because trusties with weapons were 
authorized to use deadly force again::;t escapeeis. Id .. at 3i4. " Acci­
dental shootings '' also occurred; and one tnisty fired his shotgun into 
a crowded barracks because the inmates would not turn off their TV. 
/bu!. Another tru::;ty beat an inmate so badly the victim required partial 
dentures. Talley v. Stephens. supra. 247 F. Supp., at 689. 

1 2,700 calories a day is the recommended allowance for the average male 
bet~n 23 .and 50. National Academy of Sciences, R ecommended Dietary 

Allowances, appendix (8th ed. 1974) . Prisoners in punitive isolation are 
Jess active than the average person; but. a mature man who spends 12 hours 

a day lying down and 12 hours a day simply sitting or standing consul'D;eS 
-~pproximately 2,000 calorie~ a day. Id., at 27. 
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tions and to file reports on its progress. Holt I, 300 F. Supp .. at 
833-834. °"'·hen the Department's progress proved unsatisfac­
t-0ry, a second hearing was held. The District Court found 
some improvements. but concluded tha.t prison conditions re­
ma.ined unconstitutional. Holt JJ, 309 F. Supp .. at 383. 
Again the court offered prison administrat-Ors an opportunity 
t-0 devise a pla.n of their own for remedying the constitutional 
violations. but this time the court issued guidelines. identify­
ing four areas of change that would cure the worst evils: im­
proving conditions in the isolation cells. increasing inmate 
safety. eliminating the barracks sleeping arrangements, and 
putting a.n end to the trusty system. Id., at 385. The 
Department was ordered to move as rapidly as funds becaine 
available. Ibid. · 

After this order was affirmed on appeal, Holt v. Sarver, 442' 
F. 2d 304 (CAB 1971) , more hearings were held in 1972 and 
1973 to review the Department's progress. Finding substan­
tial improvements. the court concluded that continuing super­
vision was no longer necessary. The court held, however, 
that its prior decrees would remain in effect and noted that 
sanctions. as wen as an award of costs and attorney's fees, 
would be imposed if violations occurred. Holt III, 363 F. 
Supp., at. 217. 

The Court of Appeals reversed the District Court's decision 
to withdraw its supervisory jurisdiction, Finney v. Arkansas' 
Board of Correction, 505 F. 2d 194 (CA81974). and the District 
Court held a fourth set of hearings. Finney v. Hutto, 410 F. 
Supp. 251 (ED Ark. 1976). It found that, in some respects, 
conditions had seriously deteriorated since 1973, when the court 
had withdra\\;ll its supervisory jurisdiction. Cummins Fa.rm, 
which the court had condemned as overcrowded in 1970 because 
it housed 1,000 inmates. now had a population of about 1.500. 
Id. , at 254-255. The situation in the punitive isolation 
cells was particularly disturbing. The court concluded that 
either it had 1nisjudged conditions in these cells in 1973 or 
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conditions had become much worse since then. ld., at 275. 
There were still twice as many prisoners as beds in some cells. 
And because inmates in punitive isolation are often violently 
antisocial. overcrowding led to persecution of the weaker 
prisoners. The "grue" diet was still in use. and practically 
all inmates were losing weight on it. The cells had been 
vandalized to a "very substantial" extent. Id., at 276. Be­
cause of their inadequate numbers. guards assigned to the 
punitive isolation cells frequently resorted to physical violence, 
using nightsticks and lVIace in their efforts to maintain order. 
Prisoners were sometimes left in isolation for months, their 
release depending on "their attitudes as appraised by prison 
personnel." Id., at 275. 

The court concluded that the constitutional violations iden­
tified earlier had not been cured. It entered an order that. 
placed limits on the number of men that could be confined 
in one cell, required that each have a bunk, discontinued the 
"grue" diet. and set 30 days as the maximum isolation sen­
tence. The District Court gave detailed consideration to 
the matter of fees and expenses, made an express finding that 
petitioners had acted in bad fa.ith , and awarded counsel "a fee 
of $20,000.00 to be paid out of the Department of Correction 
funds." Id. , at 285. The Court of Appeals affirmed and 
assessed an additional $2,500 to cover fees and expenses on 
appeal. 548 F. 2d, at 743. 

I 

The E ighth Amendment's ba.n on inflicting cruel and un­
usual punishments, made applicable to the States by the 
Fourteenth Amendment, "proscribes more than physically 
barbarous punishments. '' Estelle v. Gamble, 429 U. S. 97, 
102. It prohibits pena.lities that are grossly disproportionate .. 
to the offense, Weems v. United States, 217 U.S. 349, 367, as 
well as those that transgress today's "broad and idealistic con­
cepts of dignity. civilized standards, humanity, and decency.'"' 
Estelle v. Gamble, 429 U. S. 97, 102, quoting Jackson v,. 
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Bishop, 404 F. 2d 571. 579 (CA8 1968). Confinement in a· 
prison or i11 a11 isolation cell is a form of punishment subject 
to scrutiuy under Eighth Amendment standards. Petitioners 
do not chalJeuge this proposition; nor do they disagree with 
the District Court's original conclusion that Arkansas' prisons. 
including its punitive isolation cells, constituted cruel and 
unusual punishment. Rather, petitioners single out that por­
tion of the District Court's most recent order that forbids the 
Department to sentence inmates to more than 30 days in puni­
tive isolation. Petitioners ~ume that the District Court 
held that indeterminate sentences to punitive isolation always 
constitute cruel and unusual punishments. This assumption 
misreads the District Court's holding. 

Read in its entirety, the District Court's opinion makes it 
abundantly clear that the length of isolation sentences was 
not considered in a vacuum. In the court's words, punitive 
isola.tion "is not necessarily unconstitutional, but it may be, 
depending on the duration of the confinement and the con­
ditions thereof." 410 F . Supp., at 275.8 It is perfectly 

8 The Department reads the following sentence in the District. Court's· 
76-page opinion as an unqua.Jified holding that any indeterminate sentence· 
to solita.ry confinement is unconstitut.ional: "The court holds that the 
policy of sentencing inma.tes to indeterminate periods of confinement in 
punitive isolation is unreasonable and uncon::;titut.ional." 410 F. Supp., 
at 278. But in the context of it.s full opinion, we think it quite clear that . 
the court was describing t.he specific conditions found in the Arkansas penal 
system. Indeed, in the same paragraph it. noted that "segregated confine­
ment under maximum security condit-ions is one thing; segregated con­
finement under the punitive conditions that have been described is quite 
another thing." Ibid. (emphasis in original). 

The Department also suggests that the District Court made rehabilitation 
a constitutional requirement. The court did note its agreement with an 
expert witness who te~tified ''that punitive isolation as it exists a.t Cununins 
today serves no rehabilitative purpose, and that. it is counterproduct.ive.'"-
410 F. Supp., a.t 277. The Court. went on to say that punitive isolation 
"makes bad men worse. It must br changed." Ibid. We agre(' with the 
Department.~s cont.en.tio.n that the Constitution doPS not require that every 
a...i;.:pect of prISon d1sc1pfme srn·e a rehabilitative purpo::se. Novak v. Beto .,.... 
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obvious that every decision to remove a particular inmate 
from the general prison population for an indeterminate 
period could not be characterized as cruel and unusual. If 
new conditions of confinement are not materially different 
from those affecting other prisoners. a transfer for the dura­
tion of a prisoner's sentence might be completely unobjec­
tionable and well within the authority of the prison adminis­
trator. Cf. Meachum v. Fano, 427 U. S. 215. It is equally 
plain, however. that the length of confinement cannot be 
ignored in deciding whether the confinement meets constitu­
tional standards. A filthy, overcrowded cell and a diet of 
"grue" might be tolerable for a few days and intolerably cruel 
for weeks or months. 

The question before the trial court was whether past 
constitutional violations had been remedied. The court 
was entitled to consider the severity of those violations in 
assessing the constitutionality of conditions in the isolation 
cells. The court took note of the inmates' diet, the con­
tinued overcrowding, the rampant violence. the vandalized 
cells, and the "lack of professionalism and good judgment on 
the part of maximum security personnel." 410 F. Supp., at 
277 and 278. The length of time ea.eh inmate spent in isola­
tion was simply one consideration among many. We find no 
error in the court's conclusion that, taken as a whole, condi­
tions in the isolation ce1ls continued to violate the prohibition 
against cruel and unusual punishments. 

In fashioning a remedy, the District Court had ample 
authority to go beyond earlier orders and to address ea.ch 
element contributing to the violation. The District Court. 
had given the Department repeated opportunities to remedy 

45:3 F. 2d 661, 670-671 (CA5 1971); Nadeau v. Helgemoe, 561 F. 2d 
411, 415-416 (CAI 1977). But the District Court did not impose a new 
]egal test. Its remarks form the transition from a deta.iled description of 
conditions in the isolation cells to a traditional legal analy~is of those condi­
fjollii. The quoted passage simply summarited the facts and presaged the· 
tegal cooclu:sion to come. 



Scanned by CamScanner

7&-1660-0PINION 

8 HUTTO v. FINNEY 

the cruel and unusual conditions in the isolation cells. If 
petitioners had fully complied with the court's earlier orders, 
the present time limit might well have been unnecessary. But 
taking the long and ·unhappy history of the litigation into 
account, the Court was justi.ficd in entering a comprehensive 
order to insure against the risk of inadequate compliance.

9 

The order is supported by the interdependence of the con­
ditions producing the violation. The vandalized cells and 
the atmosphere of violence were attributable, in part, to over­
crowding and to deep-seate~ enmities growing out of months 
of constant daily friction/ 0 The 30-day limit will help to cor­
rect these conditions.11 Moreover, the limit presents little 
danger of interference with prison administration, for the 
Commissioner of Correction himself stated that prisoners 
should not ordinar!ly be held in punitive isolation for more 

9 As we explained in M17liken v. Bradley. 433 U. S. 267. 281, state and 
local authorities have primary responsibility for curing constitutional viola­
tions. "If, however ' [those] authorities fail in their affirmative obliga­
tions .. . judicial authority may be invoked.' Swann [v. Charlvtte­
Mecklenburg Board of Education, 402 U. S. 1,] 15. Once invoked, 'the 
scope of a district court's equitable powers to remedy past wrongs is 
broad, for breadth and flexibility nre inherent in equitable remedies.'" 
Ibid. In this case, the District Court was not remedying the present 
effects of a violation in the past.. It was seeking to bring an ongoing 
violation to an immediat{' halt . Cooperation on the part of Department 
officials and -compliance with other aspects of the decree may justify elimi­
nation of this added safeguard in the future, but it is entirely appropriate 
for the District Court to postpone any such determination until the De. 
partment's progress can be evaluated. 

10 The · Dist.rict Court noted " t.hat as a class the inmates of the punitive 
cells hate those in charge of them, and tl1at they harbor particular hat.reds 
against prison employees who have been in charge of the same inmates for 
a substantial period of time." 410 F. Supp., at 277. 

11 As early as 1969, the District Court had ident.ified shorter sentences as 
a possible remedy for overcrowding in the isolation cells. Holt I, 300 F ... 
'Supp., at 834. The limit imposed in 1976 was a mechanical-and there­
fore an easily enforced-method of minimizing ov.ercrowding, with it.3: 
:attendant vandalism and unsanitary con<lit.ions. 
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than 14· days. 410 F. Supp .. at 278. Finally. the exercise of 
discretion in this case is entitled t-0 special deference because 
of the trial judge's years of experience with the problem at 
hand and his recognition of the limits on a federal court's 
authority in a case of this kind. 12 Like the Court of Appeals, 
we find no error in the inclusion of a 30-day limitation on sen­
tences to punitive isolation as a part of the District Court's 
comprehensive remedy. 

II 

The Attorney General of Arkansas. whose office has repre­
sented petitioners throughout this litigation. contends that any 
award of fees is prohibited by the Eleventh Amendment. He 
also argues that the Court of Appeals incorrectly held that 
fees were authorized by the Civil Rights Attorney 's Fees 
Awards Act of 1976. '\\' e hold that the District Court's award 
is adequately supported by its finding of bad faith and that the 
Act supports the additional award by the Court of Appeals. 

A. The District Court Award 

Although the Attorney General argues that the finding of 
bad faith does not overcome the State's Eleventh Amendment 
protection, he does not question the accuracy of the finding 
ma.de by the District Court and approved by the Court of 
Appeals.13 Nor does he question the settled rule that a losing 

1 2 See, e.g., Holt II, 309 F. Supp., at 369: 

~'The Court, however, is limited in its inquiry to the question of whether 
or not the constitutional rights of inmates a re being invaded and with 
whether the Penitentjary itself is unconstitutional. The Court is not 
judicially concerned with questions which in the last analysis are addressed 
to legislat.ive and administrative judgment. A practice t.ha.t ma.y be bad 
from the standpoint of penology may not necessarily be forbidden by the 
Constitution." 

1 3 In affirrrUng the award, t.he Court of Appeals relied chiefly on the Civil 
Rights Attorney's Fees Awards Act of 1976, but it. also noted expressly 
that " the record fully supports the finding of the district court that the. 
conduct of t he State officials justified the award under the bad faith 

({'Xception enumerated in Alyeska." 548 F . 2d, at 742 n. 6. 
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1itigan~;s bad faith may justify an allowa11ce of fees to the · 
prevailing party.14 He mereiy argues that the order requir­
ing that the fees be paid from -public funds violates the 
Eleventh Amendment.. 

In the landmark <lecision in Ex parte Young, 209 U. S. 123. 
the Court held that, although prohibited from giving orders 
directly to a State, federal courts could enjoin state officials 
in their official capacities. And in Edelman v. Jordan, 415 
U. S. 651, when the Court held that the Amendment grants 
the States an immunity from retroactive monetary relief, it 
reaffirmed the principle that state officers are not immune 
from prospective injunctive relief. Aware that the difference 
between retroactive and prospective relief "will not in many 
instances be that bet.ween day and night," id., at 667, the 
Court emphasized in E'delrnan that the distinction did not · 
immunize the States from their obligation to obey costly fed­
era.1 court orders. The cost of compliance is "ancillary" to 
the prospective order enforcing federal law. Id. , at 668.11 

H An equity court has the unquestioned power to award att-0rney's fees · 
against a party who shows ba.d faith by delaying or disrupting the litigation 
or by hampering enforcement of a court order. Alyeska Pipeline Co. v. 
Wilderness Society , 421 U. S. 240, 258-259 ; Chi-i.stiansb'Urg Garment Co. 
v. EEOC. - U. S. -: Stra'Ub Y. Vaisman c~ C'o .. Inc .. 540 F. 2d 591 , 
598--600 (CA3 1976) ; Cf. Fed. Rule Civ. Proc. 56 (g) (attorney's fees to 
be awarded against party filing summary judgm<~nt affidavits "in bad faith 
or solely for purposes of delay") ; Fed . Hule Civ. Proc. 37 (a) (4) (mot.ions 
t-0 compel discovery; prevailing pa rty may recover attorney's fees). The 
award vindicaJes judicial authority without resort to the more drastic sanc­
tions available for contempt of court and ma kes the prevailing party whole 
for expenses cau.sed by hi::; opponent's ob.stinacy. Cf. Fi.rst National. Bank 
v. Dunham, 471 F . 2d 712 (CA8 1973) . Of cour8e. fees can also be 
awarded as pa.rt of a civil contempt p<"nalty. Sf<~, e. g .~ Toledo Sr.al.e Co. 
v. Computing Scal.e Co .. 261 U. S. :m9; Signal Deli:very Se rvu·e, Inc. v. 
Highway Truck Drivers and Helpers, Local. #107, 68 F . R . D . 318 (ED 
Pa. 1975) . 

17 "Ancillary" costs ma.y be very large indeed. Last Term, for example, 
this Court rejected an Eleventh Amendment defense and a.pproved an 
injunction ordering a State to pay almost $0 million to help defray the -
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'fhe "line between retroactive an<l prospective relief cannot be 
so rigid that it defeats thf' effective enforcement of prospec­
tive relief. 

The present case requires application of that principle. 1n 
exercising their prospective powers under Ex parte Young and 
Edelman v. Jordan, federal courts are not reduced to issuing 
injunctions against sta.te officers and hoping for compliance. 
Once issued, an injunction may be enforced. Many of the 
court's most effective enforcement weapons involve financial 
penalties. A criminal contempt prosecution for "resistance to 
[the court's] lawful ... order' ' may result in a jail term or a 
fine. 18 U. S. C. § 401 ( 1976 ed.). Civil contempt proceedings 
may yield a conditional jail term or fine. United States v. 
United Mine U! orkers, 330 U . S. 258, 305. Civil contempt may 
also be punished by a remedial fine, which compensates the 
party who won the injunction for the effects of his opponent's 
noncompliance. Id., at 304; Gompers v. Bucks Stove & Range 
Co., 221 U. S. 418. If a state agency refuses to adhere to a 
court order. a financial penalty may be the most effective 
means of insuring compliance. The principles of federalism 
that inform Eleventh Amendment doctrine surely do not re­
quire federal courts to enforce their decrees only by sending 
high state officials to jail.1 8 The less intrusive power to im­
pose a fine is properly treated as ancillary to the federal court's 
power to impose injunctive relief. 

In this case, the award of attorney's fees for bad faith 
served the same purpose a.s a remedial fine imposed for civil 
contempt. It vindicated the District Court's authority over a 
recalcitrant litigant. Compensation was not the sole motive 
for the award; in setting the amount of the fee , the court said 
that it would "make no effort to adequately compensate coun-

costs of desegregating t.he Detroit school system. Milliken v. Bradley, 
433 l1. S. 267. 293 (Pow ELL, .T., dissenting) . 

. 
18 See Note, Attorneys' Fees and the Eleventh Amendment, 88 Harv. L. 

Rev. 1875, 1892 (1975) . 
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sel for the work that they have done or for the time that they 
have spent on the case.'~ 410 F. Supp .. at 285. The court 
did allow a "substa.ntial'' fee however because "the allow-

' ' 
ance thereof may incline the Department to act in such a 
manner that further protracted litigation about the prisons 
will not be necessary." Ibid. 19 We see no reason to distin­
guish this a.wa.rd from any other penalty imposed to enforce 
a prospective injunction.20 Hence the substantive protections 
of the Eleventh Amendment do not prevent an award of attor­
ney's fees against the Department's officers in ·their official 
ca pa.cities. 

Instead of assessing the award against the defendants in 
their officials capacities. the District Court directed that the 
fees are "to be paid out of Department of Correction funds." 
Ibid. Although the Attorney General objects to the form of' 
the order.21 no useful purpose would be served by requiring that 

19 That the award had a compensatory effe.ct does not in any event 
distinguish it from a fine for civil contempt, which also compensates a. pri­
vate party for the consequences of a. contemnor's disobedience. Gompers 
v. Bucks Stove & Range Co., supra. Moreover, the Court has approved 
federal rulings requiring a St.a.te to support programs that compensate for 
past misdeeds, saying: "That tJrn programs are also 'compensatory' in 
nature does not cha.nge the fact that. they are part. of a plan that operates 
prospectively to bring about the delayed benefits of a unitary school 8ystem. 
We therefore hold that such prospective relief is not barred by the Eleventh 
Amendment." Milliken v. Bradley, 433 U. S. 267, 290 (emphasis in 
original). The award of attorney's fees against a State disrega.rding a 
federal order stands on the same footing; like other enforcement powers, it 
is integral to the court 's grant of prospective relief. 

2i> The Attorney Genera.I has not argued that this award was so large or 
so unexpected that it interfered wit.h the State's budgeting proc~. 

Although the Eleventh Amendment does not prohibit attorney's fees a.wards 
for bad faith, it may counsel moderation in determining the size of the 
award or in giving the State time to adjust its budget before pa.ying the 
full amount of the fee. Cf. Edelman v. Jordan, 415 U. S. 651, 666 n. 11. 
In this case, however, the timing of the award has not been put in issue; 
nor has t.he State claimed that the award was larger than necessary to 
enforce the Court's prior orders. 

21 We do not understand the Attorney General to urge that the fees: 
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it he recast in differ t J W h . en anguage. e ave Jrev10usl a 
proved directives, · comparable in their actual impact 

~ on the Sta~ without pausing to attach significance to the 
language used by the District Court.22 Even if it might have 
been better form to omit the reference to the Department of 
Correction, the use of that language is surely not reversible 
error. 

B. The Court of Appeals Awa.rd 

Petitioners, as the losing litigants in the Court of Appeals, 
were ordered to pay an additional $2,500 to counsel for the 
prevailing parties "for their services on this appeal." 548 F. 
2d, at 793. The order does not expres.sly direct the Depart­
ment of Correction to pay the award, but since petitioners are 
sued in their official capacities. and since they are represented 
by the Attorney General, it is obvious that the award will be 
paid with state funds. It is also clear that this order is not 
supported by any finding of bad faith. It is founded instead 
on the provisions of the Civil Rights Attorney's Fees Awards 
Act of 1976. Pub. L. No. 94-559 (Oct. 19, 1976) , codified 
in 42 U. S. C. § 1988. The Act declares that, in suits under· 
42 U. S. C. § 1983 and certain other statutes, federal courts 
may award prevailing parties reasonable attorney's fees "as a 
part of the costs." 23 

should have been awarded against the officers personally; that would be a 
remarkable wa.y to treat individuals who have relied on the Attorney 
General to represent their interests throughout this litigation. 

22 In Milliken v. Bradley, 433 U. S. 267, we affirmed an order requiring· 
a st.ate treasurer to pay a subst.a.ntial sum to another litigant., even though 
the District Court's opinion explicitly recognized that "this remedial decree 
will be paid for by the taxpayers of the City of Detroit and the State of 
Michigan," Milliken v. Bradley, 76-447, Pet.. for Cert. App. 118a-119a, and 
even though the Court of Appeals, in affirming, stated that " the District 
Court ordered t.hat the State and Detroit Board each pay one-half the­
costs' ' or relief. Bradley v. Milliken, 540 F. 2d 229, 245 (CA6 1976) . 

23 The Act declares · 

' In any action or proceeding to enforce a provision of §§ 1977, 1978, 1979,. 
198'>,. and. 1981 of the Revised Statut~ [ 42 ·u. S~ C. '§§ 1981-1983, 1985" 
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As this Court matle clear in F·itzpatrick , . 
445. Congress has plenary power to t . '· Bitzer, 427 U. S. 
uity frorn retroactive relief in order: aside the States' immu­
Amendment. When it passed th A enforce the Fourteenth 
intended to exercise that pow e dct, Congress undoubtedly 

. er a.n to a. th . 
payable by the States when th . ffi . u orize fee awards 
cial capacities. The Act its:~~ 0 cials are sued in their offi­
applies to "any" act· b could not be broader. It 
laws. It con ta.ins n 101h1. roufght to enfo~ce certain civil rights 

o mt o an except10 · f St d f d ing injunction act· . . n or ates e en -
laws d . ions' mdeed, the Act primarily applies to 

U S 
pCasse specifically to restrain state action See e g 42 

. . . § 1983. . ' . ., 

The legislative history is equally plain: "[I] t is intended 
that the attorneys' fees 1 like other items of costs, will be 
collected either directly from the official in his official 
capacity, from funds of his agency or und~r his control or 
from the State or local government (whether or not the ag~ncy 
or governn1ent is a named party)." S. Rep. No. 94--1011, 
p. 5 (1976) (footnotes omitted) : The House Report is in 
accord: "The greater resources available to governments pro­
vide an a.mple base frorn which fees can be awarded to the 
prevailing plaintiff in suits against governmental officials or 
entities." H. R. Rep. No. 94--1558, p. 7 (1976). The Report 
adds in a footnote that: "Of course, the 11th Amendment is 
not a bar to the awarding of counsel fees against state govern­
ments. Fitzpatrick v. Bitzer." Id., n. 14. Congress' intent 
was expressed in deeds as well as words. It rejected at least 
two attempts to a.mend the Act and immunize state and local 
governments from awards.24 

1986], title IX of Public La.w 92-318 [20 U. S. C. §§ 1681 et seq.], or in 
any civil action or proceeding, by or on behalf of the United States of 
America, to enforce, or charging a. violation of, a. provision of the United 
States Internal Revenue Code [26 U.S. C. §§ 1 et seq.], or title VI of the 
Civil Rights Act of 1964 [ 42 U. S. C. §§ 2000d et seq.], the court, in its 
discret.ion, may allow the preYailing party, ot.her than the United' States, 
~ reasonable attorney's fef> as pa.rt of the costs." · 

24 See 12 Cong. Rec . 8164:31-816434 (~pt. 2, 1976) (amendment of 
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The Attorney General does not quarrel w 'th th 
· F' . · k · I e rule estab-lished m iizpatric · v. Bitzer supra Rath h 
1 · · d ' · . ' · er, e argues that 

these p am In Icat10ns ot legislative in+~ t 
· · C ~n are not enough 

In his view, ongress must enact express t t to 
1 

· 
· h S · . . . s a u ry anguage 

n1akmg t e tat.es hable If It wishes to ab +~ th · · 
• 2 :.1 Th A roga~ eir unmu-

1uty. . e ttorney General points out that this Court has 
son1etimes ref used to impose retroactI· 1. b'I't h S . ve Ia I i y on t e tates 
in the absence of an extraordinarily explicit statutory man-
date. ?See Employees of the Department of Public Health 
and U .. elf are v. Department of Public Health and W el/are, 
411 U.S. 279; see also Edelman v. Jordan, 415 U.S. 651. But 
these cases concern retroactive liability for prelitigation con­
duct rather than expenses incurred in litigation seeking only 
prospective relief. 

The Act imposes attorney's fees "as a part of the costs." 
Costs have traditionally been awarded without regard for the 
States' Eleventh Ainendment immunity. The practice of 
awarding costs against the Sta.tes goes ha.ck to 1849 in this 
Court. See Missouri v. Iowa, 7 How. 660, 681; "f\Torth Dakota 
v. Minnesota, 263 U. S. 583 (collecting cases). The Court· 
has never viewed the Eleventh Amendment as barring such 
awards, even in suits between States and individual litigants.26 

Sen. Helm~); 122 Cong. Rec. Sl6567 (Sept . 24, 1976) and 816656-
816657 (Sept. 27, 1976) (amendment of Sen. Allen) . See also 122 Cong. 
Rec. Sl 6881 (Sept. 28, 1976) (amendment. of Sen. Wm. Scott). 

25 The Attorney General also contends that the fee award should not 
apply to case5, such as this one, that were pending when the Act was passed· 
in 1976. But. the legislative history of t~ Act, as well as this Court's 
general practice, defeat this argument. The House Report declared: "In 
accordance with applicable decisions of the Supreme Court, the bill is 
intended to apply to all cases pending on the date of enactment . . .. ',.. 
H . R . Rep. No. 94-1558, p. 4 n. 6 (1976) . See also Bradley v. Schoof 
Board, 416 U.S. 696. 

26 While the decisions allowing the award of costs against States antedate 
the line drawn between retroactive and prospective relief in Edelman v ·­
JiJr@n,. 415 U .. S. 651, such awar<k do not seriously strain that distinction .. 
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In Fairmont Cre~mery C~. v. Minnesota, 275 u. S. 70, the 
State challenged this Courts award of costs but w 1 
~ "" , . . . , e square y 
rejecte~ ~he State~ cJaim of immunity. Far from requiring 
an explicit abrogat10n of state immunity, we relied on a statu­
tory mandate that was entirely silent on the question of state 
!jabili.ty.

2
; The pow~r to make the award was supported by 

. the !nhere?t ~uthority of the Court in the orderly admin­
istrat10n of Justice as between a.II parties litigant." Id., at 74. 
A federal court's inter~st in orderly, expeditious proceedings· 
"justifies [it] in treating the state just as any other litigant 
and in iinposing costs on it" when an award is called for. Id., 
at 77.28 

Unlike ordinary "retroactive" relief such as damages or restitution, an 
award of costs does not compensate the plaintiff for the injury that first 
brought him into court. Instead, the award reimburses him for a portion. 
of the expenses he incurred in seeking prospective relief. (An award of 
costs will almost invariably be incidental to an award of prospective relief, 
for cost-s are generally awarded only to prevailing parties, see Fed. Rule 
Civ. Proc. 54 (d), and only prospective relief can be successfully punmed 
by an individual in a suit against a State.) Moreover, like the power to 
award attorney's fees for litigating in bad fait.h, the power to assess costs 
is an important and well recognized tool used to re51.rajn the behavior of 
parties during litigation. See, e.g., Fed. Rule Civ. Proc. 37 (b) (costs may 
be awarded for failure to obey discovery order); Fed. Rule Civ. Proc. 
30 (g) (costs may be awarded for failure to at.tend dep<>b1tion or for failure 
to serve subpoena). When a State defends a suit for prospective relief, it 
is not exempt from the ordina.ry discipline of the courtroom. 

21 "If specific statutory authority [for an awa.rd of costs] is needed, it 
is found in § 254 of the .Judicial Code. . . . It provides that there shall be 
'taxed against the losing party in ea.ch and every cause pending in the 
Supreme Court' the cost of printing the record, except when the judgment 
is against the United Sta!Rs. This exception of the United States in the 
section with its emphatic inclusion of every other litigant. shows that a 
stat.e :u; litigant must pay the costs of printing, if it loses, in every case, . 
civil or criminal. These co~ts con~1itute a large part of all the costs. The 
section certainly constitutes pro tanto :;tatutory authority to impose costs 
'generally against a state if defeated." Id., at 77. 

2s Because the interest in orderly and evenhanded justice is equally 
pre...""Sing in lower courts, Fairrrwnt Creamery has been widely understood 
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Just as a federal court may treat a State like any other litigant 
hen it as.sesses costs, so also may Congress am d ·t d fi . w · en Is e m-

tion of taxable costs and have the amended class f ts 
1 . o cos app y 

to the States. as it does to all other litigants wi"th t 
1 . . . , ou express y 

stating that It m tends to abrogate the States' Ele th A d-. . F ven men 
ment immumty. or it would be absurd to requ· . . · ire an express 
reference to state ht1gants whenever a filing fee 0 a ·te 

h . , , r new I m, 
sue as an expert witness fee, is added to the category of 
taxable costs. 29 

There is an1ple precedent for Congress' decision to authorize 
an award of attorney's fees as an item of costs. In England, 
costs "as between solicitor and client,'' Sprague v. Ticonic 
Nat'l Bank, 307 U. S. 161, 167, are routinely taxed today, and 
have been awarded since 1278. Alyeska Pipeline Co. v. Wil­
derness Society, 421 U. S. 240, 247 n. 18. In America, although 
fees a.re not routinely awarded, there are a large number of 
statutory and common-law situations in which allowable costs 
include counsel fees.30 Indeed, the federal statutory defin:i-

·as foreclosing any Eleventh Amendment objection to assessing costs against 
a State in all federal courts. See, e. g., Skehan v. Board of Trustees, 538 
F. 2d 53, 58 (CA3 1976) (en bane); Utah v. United States, 304 F. 2d 23 
(CA101962); Griffin v. McMann, 310 F. Supp. 12 (EDNY 1970) . 

29 This conclusion is consistent with the reasons for requiring a formal 
indication of Congress' intent t.o abrogate the States' Eleventh Amendment 
immunity. The requirement insures that Congr~ has not imposed 
''enormous fiscal burdens on the States" without careful thought. Employ­
ees of the Dept. of Public Health and Welfare v. Department of Public 
Heal,th and Welfare, 411 U. S. 279, 284. See Tribe, Intergovernmental 
Immunities in Litigation, Taxation and Regulation, 89 H arv. L. Rev. 682, 
695 (1976). But an award of costs-limited as it is to partially compen­
sating a successful litigant for the expense of his suit-could hardly create 
any such hardship for a State. Thus we do not suggest that our analysi3 
would be the same if Congress were to expand the concept of costs beyond 
the traditional category of litigation expenses. 

ao In 1975, we listed 29 sfat.utes allowing federal courts to award 
·attorney's fee.s in certain suits. See Alyeska Pipeline Co. v. Wilderness . 
Society, supra, 421 U. S., at 260-261, n. 33. Some of these statutes define­
·attorney's fees as an element of costs, while others separate fees from other 
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~ of costs, which was enacted before the Civil W d. 
0 011 • • ff d . ar an 
which remams m e ect t~1 ay, mcl~des certain fixed a~torney's 

fees as recoverable costs. In Fairmont Creamery itself, the· 
eourt awarded these statutory attorney's fees · t th . agams e· 
State of Mmnesota · a.long with other taxable ts 32 . . cos , even 
though the governing statute said nothing about t te i· _ 
b ·1 · It . h s a ia 

1 ity. . is muc .. too late to single out attorney's fees as 
the on~ k~nd of ht1gation cm;t.. whose recovery may not be 
authorized by Congress without an express statutory waiver­
of the States' immunity.33 

taxable costs. Compare 42 U. S. C. § 2000a-3 (b) with 29 u. s. C. 
§ 216 (b) . 

• 
31 &:e 28 U . S. C. § 1923 (a) ($100 in fees for admiralty appeals 

mvolvmg more than $5,000). Inflation has now made the a.wa.rds merely 
nominal, but the principle of allowing such awards against all parties has 
undiminished force. 

32 File of the Clerk of this Court. in Fairmont Creamery Co. v. Minnesota, 
No. 725, 0. T. 1926. 

33 The Attorney General argues that the statute itself must expressly 
abrogate the States' immunity from retroactive liability , relying on 
Employees of the Department of Publi,c HeaUh and Welfare v. Department 
oj Public Health and Welfare. 411 U. S. 279. Even if we were not dealing­
with an it.em such as costs, this reliance would be misplaced. In Employees, 
the Court refused to permit individual backpay suits against state institu­
t ions because the Court " found not a word in the history of the [statute] 
to indicate a purpose of Congress to make it possible for a cit.izen of that 
State or another Sta.t.e to sue the State in the federal courts." 411 U. S., 
a:t 285. The Court was careful to add, moreover, tha.t its reading of the 
faw did not ma.ke the statute 's inclusion of sta te inst.it.ut ions meaningless. 
Because the Secretary of Labor was empowered to bring suit. against 
violators, the amendment covering state institutions gave him authority to 
enforce the statute against them. Id., at 28~286. 

The present Act, in cont.rast., has a history focusing directly on t he 
question of sta.te liability; Congress considered and firmly rejected the 
suggestion that States should be immunr from fee awards. lVIoreover, the 
Act is not. part of a.n int ricate regulatory scheme offering alterna.t.ive 
methods of obtaining relief. If the Act does not impob-e liability for 
at torney's fees on t.he States, it. has no meaning with respe.ct to them. 
FinaTiy, the claims asserted in Employe~ and in Edelman v. Jordan, 415 
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'(;'inally. the Attorney General argues that ·r 
.r • even 1 attor-

f]ey's fees rna.y be awarded against a State th sh Id 
d · l · ' ey ou not 

be awarde in t us case, because neither th St te h . e a nor t e 
Department is expressly na1ned as a defendant. Although the 
Eleventh Amendment prevented respondents f · h 

b . . . rom smng t e 
State Y name, their Injunctive suit agai·nst · ffi · I . " prison o c1a s 
was, fo~ all practical purposes, brought against the State. 
The actions of the Attorney General hiinself show that. His 
office has defended this action since it began. See Holt I, 
300 F. Supp.,. a.t 826. The State apparently paid earlier fee 
a'":'ards; and it was the State's lawyers who decided to bring 
this appeal, thereby risking another award.3• 

U. S. 651, were based on a statute rooted in Congress' Art.. I power. See 
Employees, supra, 411 U. S., at 281 (claim based on Fair Labor Standards 
Act, 29 U. S. C. § 201 et seq.) ; Edelman v. Jordan. supra, at 674 (under­
lying claim based on Socia.I Security Act provisio~s dealing with aid to 
aged, blind, and disabled, 42 U.S. C. §§ 1381-1385) . In this case, as in 
Fitzpatrick v. Bitzer, 427 U. S. 445, the claim is based on a statute enacted 
to enforce the Fourteenth Amendment. As we pointed out in Fitzpatrick: 

' ' [T] he Eleventh Amendment, and the principle of state sovereignty which 
it embodies . . . are necessarily limited by the enforcement. provisions of 
§ 5 of the Fourteenth Amendment . . . . When Congress acts pursuant to 
§ 5, not only is it. exercising legislative authority that. is plenary within the 
tenns of t.he constitutional gra.nt., it is exercising that authority under one 
section of a constitutional Amendment whose other sections by their own 
terms embody limitations on sta.te authority." Fitzpatriek v. Bitzer, 427 
U. S. 445, 456. Cf. National, League of Cities v. Usery , 426 U. S. 833, 
852 n. 17. 
Applying the standa.rd appropriate in a case brought to enforce the 
Fourteenth Amendment, we have no doubt that the Act is clear enough to 
authorize t.he award of attorney's fees payable by the St.ate. 

3• The Attorney General is hardly in a posit.ion to a.rgue that the fee 
awards should be borne not by the Sta te but by individual officers who 
have relied on his office to protect their interests throughout the litigation. 
Nonetheless, our dissenting brethren would apparently force these officers 
to bear the award alone. The Act authorizes an attorney's fee award 
even though the appeal wai; not taken in bad faith ; no one denies that.. 
The Court of Appeals ' award is thus proper, and the only question i8 who 
will pay it . In the dissenters' view, the Eleventh Amendment protect~. 
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·ke the Attorney General. Congress recognized that ·ts· 
[.,J . . d. .d 1 ffi SUI ) 

brought against m iv1 ua o cers for injunctive relief are 
for aJ1 practical purposes suitR against the State itself. Th . 
legislative history makes it clear that in such suits attorney': 
fee awa~ds ~hou.ld gen.erally be obtained "either directly from 
the official, in his official capacity, from funds of his agency or 
under his control. or fr01n the State or local government 
(whether or not the agency or government is a named party)." 
S. Rep. No. 94-1011. p. 5 (1976) . Awards against the official 
in his individual capacity. in contrast. were not to be affected 
by the statute; in injunctive suits they would continue to be 
awa.rded only "under the traditional bad faith standard recog­
nized by the Supreme Court in Alyeska .. " Id., at 5 n. 7. 
There is no indication in this case that the named defendants 
litigated in bad faith before the Court of Appeals. Conse­
quently, the Department of Correction is the entity intended 
by Congress to bear the burden of the counsel fees award. 

The judgment of the Court of Appeals is accordingly 
affirmed. 

the State from liability. But the State's immunity does not extend to 
· d' 'd 1 fficers The dissenters would apparently leave the officers the m iv1 ua o · . . d · · 

the award : whether the officials would be reimbursed is a ec1s1on 
to pay ' 1 d " P t t (R that ·'may 8afely be left to the St.ate invo :e . os . a - ~H~Q~IST, 

d . ( ) This is manifestly unfa.ir when, as here, the md1v1dual J., 1ssen mg . · f h S , 
1
. . . 

ffi h e no Personal interest in the conduct o t e tate s ihgahon, o cers av . . 
d · d fies this Court's insistence in a related context that imposmg per-

an it. e . ffi " 
. nal liability in the absPnce of bad faith may cause state o cers to exer-
~~se their discretion with undue timidity." Wood v. Strickland, 420 U.S. 
308, 321. 
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MR. JusTICE REHNQUIST, dissenting. 
The Court's affirmance of a District Court's injunction 

against a prison practice which has not been shown to violate 
the Constitution can only be considered an aberration in light 
of decisions as recently as last Term carefully defining the 
remedial discretion of the federal courts. Dayton Board of 
Education v. Brinkman, 433 U. S. 406 (1977); Milliken v. 
Bradley, 433 U. S. 267 (1977). Nor are any of the several 
theories which the Court advances in support of its affirmance 
of the assessment of attorneys' fees against the taxpayers of 
Arkansas sufficiently couvincing to overcome the prohibition 
of the Eleventh Amendment. Accordingly, I dissent. 

I 

No person of ordinary feeling could fail to be moved by the 
Court's recitation of the conditions formerly prevailing in the 
Arkansas prison system. Yet I fear that the Court has allowed 
itself to be moved beyond the well-established bounds limiting 
the exercise of remedial authority by the federal district courts. 
'The purpose and extent of that discretion in another context 
were carefully defined by the Court's opinion last Term in 
Milliken, supra, at 289-281: 

"In the first place, like other equitable remedies, the 
nature of the desegregation remedy is t-0 be determined by 
th~ natur~ ~nd &cope of the cQnstitutional violation .. 
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Swann v. Charlotte-Mecklenburg Board of Education, 462 
U.S. [1,J 16 [ (1971)]. The remedy must therefor~ be 
related to. 'the condition alleged to offend th.e Constitu­
tion .... ' Miliken [v. Bra.dley] , 418 U. S; [717,] .7~ 
[( 1974)]. Second, the decree must indeed be reme~ial 
in nature, that is, it must be designed as nearly as possible 
'to restore the victims of discriminatory conduct to the 
position they would have occupied in the absence of su~h 
conduct.' Id., at '746. Third, the federal courts in devis­
ing a remedy must take into account the interests of state 
and local authorities in managing their own affairs, con­
sistent with the Constitution." (Footnotes omitted.) 1 

The District Court's order limiting the maximum period of 
punitive is0la.tion to 30 days in no way relates to any condition 
found offensive to the Constitution. It is, when stripped 
of descriptive verbiage, a prophylactic rule, doubtless well 
designed to assure a more humane prison system in Arkansas, 
but not complying with the limitations set forth in Milliken 
I I, supra. Petitioners do not dispute the District Court~s 
conclusion that the overcrowded conditions and the inadequate 
diet provided for those prisoners in punitive isolation off ended 

1 The Court suggests, ante, a.t. 8 n. 9, that its holding is consistent with 
Milliken II, supra, because it "was not remed)·ing the present. effects of a 
violat.ion in the past. It was sef>king to bring a.n ongoing violation to an 
immediate halt." This suggestion is wide of the mark. Whether exercis­
ing its a.uthority to "remedy the prt>Sent effects of a. violation in the past.," 
or "seeking to bring a.n ongoing violation to an immediate halt.," the court's 
remedial authority rema.ins Circumscribed by the language quoted in the 
text from Milliken II, supra. If a.nything, less ingenuity and discretion 
would a.ppear to be required to "bring an ongoing violation to an imme­
diate halt." than in "remedying the present effects of a viola.tion in the 
past.'' The difficulty with the Court's position is that it quite properly 
refrains from charru;terizing solitary confinement for a period in excess of 
30 da.ys as a cruel and unusual punishment; but given this position a 
"remedial" order that no such solitary confinement may take plaoo' is 
lJece&)arily of a prophylactic nature, and not essent.ial to "bring an ongoing: 
violation t() an immediate ha.It." ' 



Scanned by CamScanner

76-1660-TJISS~T 

HUTIO v . FINNEY 3 

the Constitution, but the District Court has ordered a cessation 
of those practices. The District Court found that the confine­
ment of two prisoners in a single cell on a restricted diet 
for 30 days did not violate the Eighth Amendment. 410 F. 
Supp. 251, 278 (ED Ark. 1976). While the Court today 
remarks that "the length of confinement cannot be ignored," 
ante, at 7. it does not find that confinement under the 
conditions described by the District Court becomes unconsti­
tutional on the 31st day. It must seek other justifications for 
its affirmance of that portion of the District Court's order. 

Certainly the provision is not remedial in the sense that it 
"restore[s] the victims of discriminatory conduct to the posi­
tion they would have occupied in the absence of such conduct." 
Milliken I, 418 U. S .. at 746. The sole effect of the provision 
is to grant future offenders against prison discipline greater 
benefits than the Constitution requires; it does nothing to 
remedy the plight of past victims of conditions which may well 
have been unconstitutional. A prison is unlike a school 
system, in which students in the later grades may receive 
special instruction to compensate for discrimination to which 
they were subjected in the earlier grades. Milliken II, 433 
U. S., at 281-283. Nor has it been shown that petitioner's 
conduct had any collateral effect upon private actions for 
which the District Court may seek to compensate so as to 
eliminate the continuing effect of past unconstitutional con­
duct. See Swa.nn, supra, at 28. Even where such remedial 
relief is justified, a district court may go no further than is 
necessary to eliminate the consequences of official unconstitu­
tional conduct . . Dayton, supra, at 419-420; Pasadena City 
Board of Education v. Spangler, 427 U.S. 424, 435-437 (1976); 
Swann, supra, at 31-32. 

The Court's only asserted justification for its affirmance of 
the decree, despite its dissimilarity from remedial decrees in 
'Qther contexts, is that it is "a mechanical-and therefore an. 
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easily enforced-method of minimizing overcrowding." Ante.,. 
at 8 IL 11. This conclusion fails adequately to take into 
account the third consideration cited in Milliken I I: "the 
interests of state and local authorities in managing their own 
affairs consistent with the Constitution." 433 U. S .. at ·281. ' . 
The prohibition against extended punitive isolation. a pract1ce-
which has not been shown to be inconsistent with the Consti­
tution, can only be defended becau~e of the difficulty of 
policing the District Court's explicit injunction against the 
overcrowding and inadequate diet which have been found t<> 
be violative of the Constitution. But even if such an expan­
sion of remedial authority could be justified in a case where· 
the defendants had been repeatedly contumacious, this is not. 
such a case. The District Court's dissatisfaction with peti­
tioner's performance under its earlier direction to "make. a . 
substantial start." 300 F. Supp. 825, 833 (ED Ark. 19&9), 
on aJleviating unconstitutional conditions cannot support .an 
inference that petitioners are prepared to defy the specific: 
orders now laid down by the District Court and not challenged 
by the petitioners. A proper respect for "the interests of state 
and local authorities in managing their own affa.irs," Milliken 
If, supra, at 281 , requires the opposite conclusion.2 

The District Court's order enjoins a practice which has not 
been found inconsist:ent with the Constitution. The only 
ground for the injunction. therefore, is the prophylactic one of 
assuring that no unconstitutional conduct will occur· in the 
future. In a unitary system of prison management there 
would be much to be said for such a rule, but neither this 

2 I reserve judgment on whether such a precaut.ionary order would be 
justified where state officials have lx>en shown to ha.ve violated previous 
remedial orders. I also note the similarity between this decree and the 
''no majority of any minority'' requirement which was found impermissible 
in Spangler, supra. even though it too might have been defended on the 
theory that· it was an easily enforceable mechanism for. preventing future--
acts of official discrimination. · 
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Court nor any otlH•r fod<•ru.I court iR t•11 t rustcd with such a 
management rol<' under the Co11s ti t utio11. 

JI 

The Court adva,uces separate theories to support the sep­
arate awards of attorneys' fe<!S in this case. First. the Court 
holds that the taxpayers of Arkansas may he hel<l responsible 
for the bad faith of their officials in the litigation before the 
District Court. Second. it concludes that the award of fees 
in the Court of Appeals. when' there was no bad faith , is 
authorized by the Civil Righ ts Attorneys' F~s Award Act of 
1976. Pub. L. No. 94-559. codified in 42 U.S. C. ~ 1988. The 
first holding results in a totaJly unnecessary intrusion upon 
the State's conduct of its own affairs, and the second is not 
supportable under this Court's earlier decisions outlining con­
gressional authority to abrogate the protections of the Eleventh 
Amendment. 

A 

Petitioners do not contest the District Court's finding that 
they acted in bad faith . For this reason . the Court has no 
occasion to address the ua.ture of the showing necessary to 
support an award of attorneys' fees for bad faith under 
Alyeska Pipe Line Co. v. U'ilderness Society, 421 U. S. 240, 
258-259 ( 1975) . The only issue before us is whether a proper 
finding of bad faith on the part of state officials will support 
an award of attorneys' fees directly against the state treasury 
under the ancilla.ry effect doctrine of Edelman v. Jordan, 415 
u. s. 651, 668 (1974) . 

The ancillary effect doctrine recognized in Edelman is a 
necessary concomitant of a federal court's authority to re­
quire state officials to conform their conduct to the dicta,te8 
of the Constitution. "State officials, in order to shape their 
official conduct to the mandate of the Court's decrees, would 
more likely have to spend money from the state treasury than 
.ij they had been left free to pursue their previous course of 
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conduct." 415 U. S .. at 668. The Court today suggests that 
a federal court may impose a retroactive financial penalty 
upon a. State when it fails to comply with prospective relief 
previously and validly ordered. "If a state agency refuses to 
adhere to a court order, a financial penalty may be the most 
effective means of insuring compliance." Ante, at 11. This 
application of. the ancillary effect doctrine has never before 
been recognized by this Court. and there is no need to do so 
in this case, since it has not been shown that these petitioners 

· have "refuse[ d] to adhere to a court order." A State's jealous 
defense of its authority to operate its own correctional system 
cannot casually be equa.ted with contempt of court.3 

Even were I to agree with the Court that petitioners had 
willfully defied federal decrees. I could not conclude that the 
award of fees against the taxpayers of Arkansas would · he 

·justified, since there is a less intrusive mea.ns of insuring 
respondents~ right to relief. It is sufficient to order an award 
of fees against those defendants. acting in their official capac­
ity, who are personally responsible for the recalcitrance which 
the District Court wishes to penalize. There is no reason for 
the federal courts to engage in speculation as to whether the 

. imposition of a' fine against the State is "less intrusive" than 
"sending high state officials to jail." Ante, at 11. So long 
as the rights of the palintiffs aJ1d the authority of the District 

' Court are amply vindicated by an award of fees, it should be 
a matter of no concern to the court whether those fees are 
pa.id by state officials personally or by the State itself. The 

3 In any event., it is apparent that· the Dist.rict Court. did not. consider its 
order a fonn of retroactive discipline supporting its previous orders. The 

/ Court concluded t.hat the allowance of the fee "may incline the Department 
to act in such a manner that furt.her prot.racted litigation about prisons 
wiJI not be necessary." 410 F . Supp., at. 285. It. does not appear to me 
that. the Court.'s desire to weaken pet.itioners' future resistance is a legit­
imate use of the Alyeska doctrine permittin_g the award of attorneys' fees 
for past acts of bad fait.h. 
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.Arka~1sas Legis~ature ~as already made statutor .. 
deciding when its officials shall be reimbursed by p~ov:s10n for 
'udgments ordered by th f d Y t e State for 
J e e eral courts Ark A 
1977, Respondents Brief, at 3-5. · · ct 543 of 

The Court presents no · 
th t th d 

. . f persuasive reason for its conclusion 
a e ecision o who mu t h s pay sue fees may not safely 

be le~t t~ t~e St~te involved. It insists, ante, at 19---20, n. 34 
ti;:t it tis mamfestly unfair" to leave the individual state 
o ?ers o pa.y the award of counsel fees rather than permitting 
their collect10n directly from the state t B t t. . , reasury. u pe 1-

tioners do not contest the District Court's finding that they 
acted in bad faith , and thus the Court's insistence that it is 
" unfair" to impose attorneys' fees on them individually rings 
somewhat hollow.~ Even in a case where the equities were 
more strongly in favor of the individual state officials (as 
opposed to the State as an entity) than they are in this case, 
the possibility of individual liability in damages of a state 
official where the State itself could not be held liable is as old 
as Ex parte Young, 209 U. S. 123 (1908), and has been re­
peatly reaffirmed by decisions of this Court. Great Northern 
Life Insurance Co. v. Read, 322 U. S. 47 ( 1944); Ford Motor 
Co. v. Department of Treasury, 323 U. S. 459 (1945); Edel­
man v. Jordan, 415 U. S. 651 (1974). Since the Court evi­
dences 110 disagreement with this line of cases, its assertion of 
"unfairness'' is not only doubtful in fa.ct but irrelevant as a 
n1atter of law. Likewise, the Court's fear that imposition of 
liability would inhibit state officials in the fearless exercise of 
their duties may be remedied, if deemed desirable, by legisla­
tion in each of the various States similar to that which Arkan­
sas has already enacted. 

-t It is true that fees may be awarded under 42 U. S. C. § 1988 even in 
the ~tb8ence of bad faith. But that statute leave8 the decision to award 
fees to the di:;cretion of the District Court, which may be expected tq 
'?!lev!ate any possible unfairness. 
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For the reasons stated in iny Brother PoWELL's dissenting 
opinion. which I join. I do not agree that the Civil Rights 
Attorneys' Fees Act of 1976 can be considered a valid con­
gressional abrogation of the State's Eleventh Amendment 
im1nunity. I have in addition serious reservations about the 
lack of any analysis accmnpa.nying the Court's transposition 
of the holding of Fitzpatrick v. Bitzer, 427 U.S. 445 (1976), to 
this case. In Fitzpatrick, we held that under § 5 of the 
Fourteenth Amendn1en t Congress could explicitly allow for 
recovery against state agencies without violating the Eleventh 
Amendment. But in Fitz'f)atrick, supra, there was conceded 
to be a violation of the Equal Protection Clause which is 
contained in haec verba in the language of the Fourteenth 
Amend1nent itself. In this case the claimed constitutional 
violation is the infliction of cruel and unusual punishment, 
which is expressly prohibited by the Eighth but not by the 
Fourteenth Amendment. While the Court has held that the 
Fourteenth Amend1nent "incorporates" the prohibition against 
cruel and unusual punishment, it is not at all clear to me that 
it follows that Congress has the same enforcement power 
under § 5 with respect to a constitutional provision which has 
merely been judicially "incorporated" into the Four1:€enth 
Amendment that it has with respect to a. provision which was 
placed in that Amend1nent by the drafters. 

I would therefore reverse the judgment of the Court of 
Appeals in its entirety .. 
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MR. JusTICE POWELL, with whom THE CHIEF JusTICE joins, ' 
concurring in part and dissenting in part.* 

While I join Parts I 1 and II-A of the Court's opinion, I 
cannot subscribe to Part II-B's reading of the Eleventh 
Amendment as permitting counsel-fee awards against the 
State on the authority of a statute that concededly does not 
effect "an express statutory waiver of the States' immunity." 
Ante, at 18. 

Edelman v. Jardan, 415 U. S. 651, 676-677 (1974) , rejected 
the argument that 42 U. S. C. § 1983 "was intended to create 
a waiver of the Sta.te's Eleventh Amendment immunity merely 
because an action could be brought under that section against 
state officers, rather than against the State itself." In a§ 1983 
action "a federal court's remedial power, consistent with the 
Eleventh Amendment, is necessarily limited to prospective 

*MR. JUSTICE WHITE and Ma. JUSTICE REHNQUIST join this opinion to 
the extent it di~nts from the opinion and judgment of the Court. 

1 The principles emphal<ized by ~R. Jus TI<.:E REHNQUIST, poBt, at. -, 
.as to the limitation of equit:thlE> rE>medies are set.tied. See Dayton Board 
of Educ,ati<m v. Brinkrnan. 433 U. S. 406 (1977) ; Milliken v. Bradley, 
433 U. S. 267 (1977) . On the extraordinary facts of this case, however, 
I agree with the Court t.hat t.lw 30-da,y limitation on punitive isola.t.ion was 
withi~ the ~mnd'i of thf'. Di::.~ rict Court 's discretion in fashioning ap­
propna.te rehef. It also ts ev1dE>nt from the. Court's opinion that this 
limitation will have only a minimal effect on prison ad.ministration, see 
onte, at 8-9, an area. of TI"l'pon::;ibility primarily reserved to t~e Sta~. 
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injunctive relief, and may not include a retroactive awar?, 
which requires the payment of funds from th~ s~te ~rea~ury. 
Id., at 677 (citations omitted). There is no md1cat1on m the 
language of the Civil Rights Attorney's Fees Awards Act of 
1976 (Act) , Pub. L. No. 94-559 (Oct. 19, 1976) , codified 
in 42 U. S. C. § 1988, that Congress sought to overrule that 
holding.2 In this case, as in Edelman, "the threshold fact. of 
congressional authorization to sue a class of defendants which 
literaUy includes States is wholly absent." Id., at 672 (em­
phasis supplied). Absent such authorization, grounded in 
statutory language sufficiently clear to alert every voting 
Member of Congress of the constitutional implications of 
particular legislation. we undermine the values of federalism 
served by the Eleven th Amendment by inferring from con­
gressional silence an intent to "place new or even enormous 
fiscal burdens on the States." Employees v. Missouri Public 
HeaUh Dept., 411 U.S .. 279. 284 (1973). 

The Court notes that the committee reports and the defeat 
of two proposed amendments indicate a purpose to authorize 
counsel-fee awards against the States. Ante, at 14. That 
evidence might provide persuasive support for a finding of 
"waiver" if this case involved "a congressional enactment 
which by its terms authorized suit by designated plaintiffs 
against a general class of defendants · which literally included 
States or state instrumentalities." Edelman, 415 U.S., at 672. 
Compare Fitzpatrick v. Bitzer, 427 U.S. 445, 452 (1976), with 

2 In Monell v. Neu· York City Dept. of Social &rvices, - U. S. _ 
(1978) , the Court held that .. ' 'th.e legislative history of the Civil Rights Act 
of 1871 compel.: the eoncl~s1on that . Congrf'&5 did intend municipalities and 
other local government umt::; to be mcludffi among those person~ t h 
§ 1983 i · " 11• :s o w om app 1es. n e noted. however, that t.here was no ''ba ·. f 
J d. h h sis or con­

e u mg t at t . e Eleventh Amendment i~ a bar to municipal lia.bilit , ,, d 
that. our holdmg was "limitro to loca.l government. units which !;e :t 
~SJdered part of the_S~ate ~o~ Eleventh Amendment purposes." Id. at 

, and n. 54 ( empha.s1s m ongmal). ' 
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Employees, 411 U. S .. at 283. 284-285.a But in this sensitive 
a.rea of conflicting interests of constitutional dimension, we 
should not permit items of legislative history to substitute for 
explicit statutory language. The Court should be "hesitant to 
presume general congressional awareness," SEC v. Sloan, -
U. S. - , - , p. 17 (1978). of Eleventh Amendment conse­
quences of a statute that does not make express provision for 
monetary recovery against the States:' 

The Court maintains that the Act presents a special case 

s Although Fitzpatrick sta.tes that. the "prerequisite" of "congressional 
authorization .. . to sue t.he State as employer" was found "want.ing in 
Employees," 427 U. S., a.t 452, t.his reference is to t.he Court.'s conclusion 
in Employees that. notwithstanding the litera.I inclusion of tlw St.ates, in 
certain contexts, as ~tatutory emplo~rers, t.here was "not a word in the 
history of the [statute] to indir.ate a purpose of Congress to make it. ~ible 
for a citizen of that State or anot.her State to sue the Sta.te in the federal 
courts." 411 U.S., at 285. See Edelman, 415 U.S., at 672. 

While it has been sugg~1ed that ''[t]he legislative changes that made 
sta.te govenunents liable under Title VII closely paralleled th~ changes 
that made state govenunents liable under the Fair Labor Standards Act," 
Baker, Fedemlism ~md the ElE>venth AmE>ndment, 48 U. Colo. L . Rev. 139, 
171 n. 152 (1977), comparing Fitzpatrick, 427 U. S., a.t. 449 n. 2, with 
$mployees, 411 U. S., at 282-283, the ~tatut.e considE>red in Jlitzpatrick 
made explicit reference to the availability of a private action against 

,st.ate and locaJ governmE>nts in t.he event. the Equal Employment. Oppor­
tunity Commission or the Attorney GenE>ral failed to bring suit. or effect a 
conciliation agreement. Equal Opportunity EmploymE>nt Act. of 1972, 86 
Stat .. 104, 42 U. S. C. § 2000e-5 (f) (1); ~ H. R. Rep. No. 92-238, 
pp. 17-19 (1971) ; S. Rep. No. 92-415, pp. 9-11 (1971) ; S. Conf. Rep. 
No. 92-681, pp. 17-18 (1972); H. R . Conf. Rep. No. 92-899, pp. 17-18 
(1972) . 

• 
4 "By making a law. unenforcea.ble against. thf' states un]Pss a. contrary 

mtent were apparent. in the language of the statute, the cJea.r sta.tement 
rule . . . ensure[s] t.hat. attempts to limit. st.ate power [are] urunistakable 
~·hereby structuring the legislative proces.-:i to allow tht- centrifugal fore~ 
m . Congre&i t.he greatest opportunity to protoot. the states1 interests." 
T~be, Intergov:rnmental Immunit.ies in Lit.igation, Ta.xa6on, and Regu­
.lat.ion: Separatmn of Powt-rs ls:-'ues in Cont.roversies About Federalism, 
~Harv. L. Rev. 682, 695 (1976) (emphasis Empplied). 
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because (i) it imposes attorney's fees as an element of costs 
that traditionally have been awarded without regard to the 
States' constitutional immunity from monetary liability, and 
(ii) Congress acted pursuant to its enforcement power under 
§ 5 of the Fourteenth Amendment, as contrasted with its 
power under more general grants such as the Commerce Clause. 
I find neither ground a persuasive justification for dilution of 
the "clear statement" rule. 

Notwithstanding the limitations of the Court's first ground 
of justification, see ante, at 17 n. 29, I am unwilling to ignore 
otherwise applicable principles simply because the statute in 
question imposes substantial monetary liability as an element 
of "costs." Counsel fees traditionally have not been part of 
the routine litigation expenses assessed against parties in 
American courts. Cf. Alyeska Pipeline Co. v. Wilderness 
Society, 421 U. S. 240 (1975); Arcambel v. Wiseman, 3 Dall. 
306 (1796). Quite unlike those routine expenses, an award of 
counsel fees may involve substantial sums and is not a charge 
intimately related to the mechanics of the litigation. I there­
fore cannot accept the Court's assumption that counsel-fee 
awards are part of "the ordinary discipline of the courtroom." 
Ante, at 19 n. 26.5 

Moreover, counsel-fee awa.rds cannot be viewed as having 
the kind of "ancillary effect on the state treasury," Edelman, 

5 The Court places undue reliance on Fairmont Creamery Co. v. Minne­
sota, 275 U. S. 70 (1927), in &upport of its holding. That decision holds 
that no common-law ba.r of sovereign immunity prevents the imposition 
of cOBts against. the State "when [it. is] a. party in lit.igation in this 
Court .... " Id., at 74. In addit-ion to the fact that the State was a 
party in t.he Jit.igation, and that. there is no disr~ion of counsel fees 

' Fairmont Creamery "did not mf'ntion the eleventh amendment.. Further-
more, the Court had held Jong before that when an individual ap}X'Als a 
case initiated by a state to the SuprPme Court, that appeal does not fall 
within the eleventh amendment's prohibition of suit 'commenced or prose­
cuted aga.im~t' the states." Note, Attorneys' Fees and the Eleventh Amend­
ment, 88 Harv. L. Rev. 1875, 1890 (1975). 
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413 U. S., at 668, that avoids the need for an explicit waiver 
of ~lev~nth Am~ndment protections. As with damages and 
rest1tuti~nary rehef, an award of counsel fees could impose a 
substantial burden on the State to make unbudgeted disburse­
ments to satisfy an obligation stemming from past (as opposed 
to post-litigation) activities. It stretches the rationale of 
Edelman beyond recognition to characterize such awards as 
"the necessary result of compliance with decrees which by their 
terms [are] prospective in nature." Ibid. In the case of a 
purely prospective decree. budgeting can take account of the 
expenditures entailed in compliance. a.n<l the State retains 
some flexibility in implementing the decree~ which may reduce 
the impact on the state fisc. In some situations fiscal consid- ' 
erations ma.y induce the State to curtail the activity triggering 
the constitutional obliga.tion. Here. in contrast. the State 
must satisfy a potentially substantial liability without the 
measure of flexibility that would be available with respect to 
prospective relief. 

The Court's second ground for application of a diluted "clear 
·statement" rule stems fr01n language in Fitzpatrick recogniz­
ing that " [ w] hen Congress acts pursuant to § 5" of the 
Foµrteenth Amendment, "it is exercising {legislative] authority 
under one section of a constitutional Amendment whose other 
sections by their own terms e1nbody li1nitations on state 
authority," 427 U. S., at 456. I do not view this language as 
overruling, by implication, Edelman's holding tha.t no waiver 
is present in § 1983-the quintessential Fourteenth Amend­
ment measure-or disturbing the vitality of the "threshold 
[requirement] of congressional authorization to sue a class of 
defendants which literally includes States," 415 U.S., at 672.6 

6 T~e Court suggests that the "dissenting brethren would a.pparently 
force [the individual] officers to bear the award alone." Ante, at. 19 n. 34. 
It is not. cl~ar to me that this issue, not. fairly embraced within the questions 

. presented, is before us. Moreover, there is no suggestion in the opinion 
below th~t. t.he Court of Appeals intended that its award of fees for 
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.secause explicit authorization "to · · 
ant," FitzTJQ,trick, 427 U. S., at 45~

0178 a State as defend­
because every part of the Act can be '. absent. here, and 
ascribing to Congress an intention to ~ven _meanmg without 
Amendment immunity 1 I d" verride the Eleventh 
Court's decision. ' issent from Part II-B of the 

"services on this appeal" would be paid by the individual petition~rs, in the 
event t.he Eleventh Amendment. were found to bar an award against the 
Department of Corrections. See 548 F. 2d 740, 742-743 (1977). But. even 
if the quPsfaon properly were before this Court., there is nothing in the Act 
that, requirf'S the routine imposition of counsel-fa• liability on anyone. As 
we noted in Man.ell, the Act. "allows preva.iling parties (in the d~cretion of 
the court) in § 1983 ~uits to obtain a.ttorneys fees from the losing 
party .... " - U. S., at.-, pp. 38-39 (emphasis supplied). Congress 
delibera.tely :rt>jected a mandatory statute, in favor of "a more moderate 
approach [which left.] the ma.tter to the discretion of the judge, guided of 
course by the case law interpreting simila.r attorney's fee provisions.'" 
H . R. Rep. No. 94-1558, p. 8 (1976). While the standard of cases like 
Wood v. Strickland, 420 U. S. 308 (1975), apparently was rejected with 
respect to counsel-fee liability, see id., at 9, neither the Act nor its legislative 
history prevents a court from taking into a.ccount the personal culpability 
of the individual officer where an award against the government. entity 
would be ba.rred by the Eleventh Amendment. 

1 I do not undesta.nd the Court's observation that "[i]f the Act does 
not impose liability for attorney's fees on the States, it has no meaning­
with respe.ct. to them." Ante, at, 18 n. 33. Significantly, the Court does 
not say that. anr part of the Act. would be rendered meaningless without 
finding an EleventJ1 Amendment waiver. Compare Employees, 411 U. S.,. I 
at 285-286. 0 .__ I ' ~ I 0" 
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MR. JUSTICE BRENNAN, concurring. 

I join fully in the opinion of the Court and write 

separately only to answer points made by MR. JUSTICE 

POWELL. 

I agree with the Court that there is no reason in this 

case to decide more than whether 42 u.s.c. § 1988 itself 

authorizes awards of attorneys fees against the States. 

MR. JUSTICE POWELL takes the view, however, that unless 42 

u.s.c. S 1983 also authorizes damage awards against the 

States, the requirements of the Eleventh Amendment are not 

met. Citing Edelman v. Jordan, 415 U.S. 651 (1974), he 

concludes that § 1983 does not authorize damage awards 

against the State and, accordingly, that § 1988 does not 

either. There are a number of difficulties with this 

syllogism, but the most striking is its reliance on 
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Edelman v. Jordan, a case whose foundations would seem to 

have been seriously undermined by our later holdings in 

Fitzpatrick v. Bitzer, 427 U.S. 445 (1976), and Monell v. 

Department of social Services, --- U.S. --- (1978) · 

It cannot be gainsaid that this Court in Edelman 

rejected the argument that 42 u.s.c. § 1983 "was intended 

to create a waiver of the State's Eleventh Amendment 

immunity merely because an action could be brought under 

that section against state officers, rather than against 

the State itself." 415 U.S., at 676-677. When Edelman 

was decided, we had affirmed monetary awards against the 

States only when they had consented to suit or had waived 

their Eleventh Amendment immunity. See, e.g., Petty v. 

Tennessee-Missouri Bridge Comm'n, 359 U.S. 275 (1959): 

Parden v. Terminal R. Co., 377 U.S. 184 (1964): Employees 

v. Department of Public Health and Welfare, 411 U.S. 279 

(1973). In Edelman, we sum.~arized the rule of our cases 

as follows: the "question of waiver or consent under the 

Eleventh Amendment was found in [our] cases to turn on 

whether Congress had intended to abrogate the immunity in 

question, and whether the State by its participation in [a 

regulated activity] authorized by Congress had in effect 
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consented to the abrogation of [Eleventh Amendment] 

672 
At the very least, such 

immunity." 415 U.S., at . 

f d 1 Cong ress had authorized 
consent could not be oun un ess 

· "a class of defendants which literally 
suits against 

It was a short jump from that 
includes States." Ibid. 

to the Conclusion that § 1983 -- which was 
proposition, 
then thought to include only natural persons among those 

who could be party defendants, see Monroe v. Pape, 365 

was not in the class of u.s. 167, 187-191 (1961) 

statutes that might lead to a waiver of Eleventh Amendment 

immunity. This is best summed up by MR. JUSTICE 

REHNQUIST, the author of Edelman, in his opinion for the 

Court in Fitzpatrick v. Bitzer, supra: 

"We concluded that none of the statutes relied upon by 
plaintiffs in Edelman contained any authorization by 
Congress to join a State as defendant. The Civil 
Rights Act of 1871, 42 u.s.c. § 1983, had been held in 
Monroe v. Pape, 365 U.S. 167, 187-191 (1961), to 
exclude cities and other municipal corporations from 
its ambit; that being the case, it could not have been 
intended to include States as parties defendant." 427 
U.S., at 452. 

But time has not stood still. Two Terms ago, we 

decided Fitzpatrick v. Bitzer, supra, which for the first 

time in the recent history of the Court asked us to decide 

•the question of the relationship between the Eleventh 
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Amendment and the enforcement power granted to Congress 

under S 5 of the Fourteenth Amehdment." 1/ 427 U.S., at 

456. ~here we concluded that "the Eleventh Amendment, and 

the principle of state sovereignty which it embodies, • • 

• are necessarily limited by the enforcement provisions of 

§ 5 of the Fourteenth Amendment." Ibid. And we went on 

to hold that 

"Congress may, in determining what is :appropriate 
legislation' for the purpose of enforcing th7 
provisions of the Fourteenth Amendment, p:o~1de fo: 
private suits against States or state off1c1als which 
are constitutionally impermissible in other 
contexts.• 427 U.S., at 456. 

Then, in Monell v. Department of Social Services, 

supra, decided only weeks ago, we held that the Congress 

which passed the Civil Rights Act of 1871, now § 1983, 

a statute enacted pursuant to § 5 of the Fourteenth 

Amendment, see Monell, supra, at --- (slip op., at 10-13) 

-- "did intend municipalities and other local government 

units to be included among those persons to whom s 1983 

applies.• Id., at --- (slip op., 

.!!As Ff tzpatrick noted, this issue had been befor 
the Court in Ex parte Virginia, 100 u.s. 339 (18SO). e 
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at 30). This holding alone would appear to be enough to -- vitiate the vitality of Fitzpatrick's explanation of 

Edelman.~/ 

Moreover, central to the holding in Monell was the 

conclusion that the Act of Feb. 25, 1871, ch. 71, S 2, 16 

Stat. 431, provided a definition of the word "person" used 

to describe the class of defendants in s 1983 suits. See 

id., at --- (slip op., at 28-29). Although we did not in 

Monell have to consider whether § 1983 as properly 

construed makes States liable in damages for their 

constitutional violations, the conclusion seems 

inescapable that, at the very least, S 1983 includes among 

possible defendants •a class ••• which literally 

includes States.• Edelman v. Jordan, supra, at 672. This 

follows immediately from the language of the Act of Feb. 

25, 1871: 

•in all acts hereafter passed ••• the word 'person' 
may extend and be applied to bodies politic and 
corporate • • • unless the context shows that such 
words were intended to be used in a more limited sense 

• • • • • 

The phrase •bodies politic and corporate" is now, and 

certainly would have been in 1871, a synonym for the 

2
1rt can also be questioned whether, had Congress 

meant to exempt municipalities from liability under s 
1983, it would necessarily follow that Congress also meant 
to e~empt States. See Monell v. Department of Social 
Services, --- U.S. ---, --- n. 30 (1978). 
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word "state." See, e.g., United States v. Maurice, 2 

srock. 96, 109 (CC Va. 1823) (Marshall, C.J.) ("The United 

states is a government and, consequently, a body politic 

and corporate."). See also Pfizer, Inc. v. Government of 

India, --- U.S. --- (1977). 

Given our holding in Monell, the essential premise of 

our Edelman holding, that no statute involved in Edelman 

authorized suit against "a class of defendants which 

literally includes States," 415 U.S., at 672, would 

clearly appear to be no longer true. Moreover, given 

Fitzpatrick's holding that Congress has plenary power to 

make States liable in damages when it acts pursuant to S 5 

of the Fourteenth Amendment, it is surely at least an open 

question whether S 1983 properly construed does not make 

the States liable for relief of all kinds, notwithstanding 

the Eleventh Amendment. Whether this is in fact so, must 

of course await consideration in an appropriate case. 
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Mn. JusTICE POWELL, concurring in part and dissenting in 
part.* 

While I join Parts Ii. and II-A of the Court's opinion. I I 
cannot subscribe to Part II-B's reading of the Eleventh 
Amendment as permitting counsel-fee awards against the 
State on the authority of a statute that concededly does not 
effect "an express statutory waiver of the States' immunity." 
Ante, at 22. 

·Edelman v. Jordan, 415 U.S. 651; 67&-677 (1974), rejected 
the argument that 42 U. S. C. § 1983 "was intended to create 
a waiver of the State's Eleventh Amendment immunity merely 
because an action could be brought under that section against 
state officers, rather than against the State itself." In a § 1983 
action "a federa.I court's remedial power, consistent with the 
Eleventh Amendment, is necessarily limited to prospective 

*MR. JusTICE WHITE and MR. JUSTICE REHNQUIST join this opinion to 
the extent it dissents from the opinion and judgmE>nt of the Court. 

1 The principles emphasized by MR. JusTICE REHNQUIST, post, at. -, 
.as t-0 the limitation of equitable remedies are set.tied. See Dayton Board 
of Education v. Brinkman, 433 U. S. 406 (1977) ; Milliken v. Bradley, 
433 U. S. 267 (1977). On the extraordinary facts of t.his case, however, 
I agree with the Court that thE> 30-day limit.at.ion on punitive isolation was 
within the bounds of the District Court's discretion in fashioning ap­
propriate relief. It also is evident from the Court's opinion that. this 
limitation will have only a minimal effect on prison administration, see 
ante, at~' an area of responsibility primarily reserved to the States A . 
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injunctive relief, and may not include a retroactive awar~ 
which requires the payment of funds from the state treasury. 
Id., at 677 (citations omitted). There is no indication in the 
language of the Civil Rights Attorney's Fees Awards Act of 
1976 (Act) , Pub. L. No. 94-559 (Oct. 19, 1976) , codified 
in 42 U. S. C. § 1988. that Congress sought to overrule that 
holding. In this case. as in Edelman, "the threshold fact. of 
congressional authorization to-sue a class of defendants which 
literally includes States is wholly absent." Id., at 672 (em­
phasis supplied) . Absent such authorization. grounded in 
statutory language sufficiently clearly to alert every voting 
Member of Congress of the constitutional implications of 
particular legislation. we undermine the values of federalism 
served by the Eleventh Amendment by inferring from con­
gressional silence an intent to "place new or even enormous 
fiscal burdens on the Sta.tes." Employees v. Missouri Public 
Health Dept., 411 U.S .. 279. 284 (1973). 

The Court notes that the committee reports and the defeat 
of two proposed amendments indicate a purpose to authorize 
counsel-fee awards against the States. Ante, at 16--17. That 
evidence might provide persuasive support for a finding of 
"waiver" if this case involved "a congressional enactment 
which by its terms authorized suit by designated plaintiffs 
against a genera.I class of defendants· which literally included 
States or state instrumentalities." Edelman, 415 U. S .. , at 672. 
Compare Fitz'f)atrick v. Bitzer, 427 U. S. 445, 452 ( 1976), with 
Employees, 411 U. S., at 283, 284-285.~ But in this sensitive 

2 Alt.hough Fitzpatrick sta tes that the "prerequisite" of "congre&ional 
authorization ... to sue t.he State as employer" was found "wanting in 

,Employees," 427 U. S., at, 452, this reference is to t.he Court's conclusion 
in Employees that notwith:4anding the litNal inclusion of the States as 
statutory employer.-, the Court. "found not a word in the historv of the 
[st.a.tut~] to indica.t~ a purpo&> of Congress to make it. possible for "a citizen 

f>f that State or another State to sue the St.ate in the federal courts." 411 
U. S., at 2&5. See Edelman, 415 U. S., at 672. 

While it has been suggested that " rtJhe legislative changes that mad~ 
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area of conflicting interests of constitutional dimension, we 
should not permit items of legislative history to substitute for 
explicit statutory language. The Court should be "hesitant to 
presume general congressional awareness," SEC v. Sloan, ____. 
U. S. -, - ·- , p. 17 (1978). of Eleventh Amendment conse­
quences of a statute that does not make express provision for 
monetary recovery against the States. 3 

The Court maintains that the Act presents a special case· 
because (i) it imposes attorney's fees as an element of costs 
that traditionally have been awarded without regard to the 
States' constitutional immunity from monetary liability, and 
(ii) Congress acted pursuant to its enforcement power under 
§ 5 of the Fourteenth Amendment, as contrasted with its 
power under more general grants such as the Commerce Clause. 
I find neither ground a persuasive justification for dilution of 
the "clear statement" rule. 
· Notwithstanding the limitations of the Court's first ground 

stAte governments lia.ble under Title VII closely paralleled the changes 
that made state governments liable under the Fair Labor Standards Act,') 
Baker, Federalism and the Eleventh Amendment, 48 U. Colo. L. Rev. 139, 
171 n. 152 (1977), comparing Fitzpatrick, 427 U. S., at. 449 n. 2, with 
Employees, 411 U. S., at. 282-283, the statute considered in Fitzpatrick 
made explicit. reference to the availability of a private action against 
st.ate a.nd local governments in t.he event the Equal Employment Oppor­
tunity Commission or the Attorney General failed to bring suit or effect a. 
conciliation agreement . See Equal Opportunity Employment Act. of 1972, 
86 Stat.. 104, 42 U. S. C. § 2000e-5 (f)(l); also H. R. Rep. No. 92-238, 
pp. 17- 19 (1971); S. Rep. No. 92-415, pp. 9-11 (1971) ; S. Conf. Rep. 
No. 92-681, pp. 17-18 (1972); H. Conf. Rep. No. 92-899, pp 17-18 
t1972). 

3 "By making a Jaw unenforceable against. the states unless a contrary 
intent were apparent. in the language of the statute, the clear statement 
rule .. . ensure[s] t.hat att<>mpts to limit st.ate power [are] urunistakable, 
t-hereby structuring t.he legislat.ive process to allow the centrifugal forces 
in Congres5 the greatest opportunit.y to proteet. the states' interests.'' 
T~be, Intergov_ernmental Immunities in Litigation, Taxation. and Regu­
_latmn: Separation of Powers I~ues in Controversies About Federalism., 
89 Harv. L. Rev. 682, 695 (19i6) (emphasis supplied) .. 
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of justification, see ante at 20 n 29 I .
11

. . 
h · . .' . · , am unwi mg to ignore 

ot er~se. applicable prmciples simply because the statute in 
question unposes substantial monetary liability as an element 
f" t" c 0 cos s. ounsel fees traditionally have not been part of 

the ro f 1. · · . u ine itigation expenses assessed against parties in 
Am~ncan courts. Cf. Alyeska Pipeline Co. v. Wilderness 
Society, 421 U. S. 240 (1975); Arcambel v. Wiseman, 3 Dall. 
306 (1796). Quite unlike those routine expenses, an award of 
counsel fees may involve substantial sums and is not a charge 
intimately related to the mechanics of the litigation. I there­
fore cannot accept the Court's assumption that counsel-fee 
awards are part of "the ordinary discipline of the courtro01n." 
Ante, at 19 n. 26.4 

Moreover, counsel-fee awards cannot be viewed as having 
the kind of "ancillary effect on the state treasury," Edelman, 
413 U. S., at 668. that avoids the need for an explicit "waiver" 
of Eleventh Amendment protections. As with damages and 
restitutionary relief, an award of counsel fees could impose a 
substantial burden on the State to make unbudgeted disburse­
ments to satisfy an obligation stemming from past (as opposed 
to post-litigation) activities. It stretches the rationale of 
Edelman beyond recognition to characterize such awards as 
"the necessary result of compliance with decrees which by their 
terms [are] prospective in nature." Ibid. In the case of a 
purely prospective decree, budgeting can take account of the 

4 The Court places undue reliance on Fairmont Creamery Co. v. Minne­
sota, 275 U. S. 70 (1927), in support. of its holding. That decision holds 
that no common-law bar of sovereign immunity pre.vents the imposition 
of cc,.sts again~t the State "when [it. is] a part.y in litigation in this 
Court . ... " Id., at. 74. In addit.ion to the fact that the State was a 
party in the litigation, and that there is no discllil~ion of oounsel fees, 
Fai.rmont Creamery "did not mention the eleventh amendment. Further­
more, the Court. had held long before that. when an individual appeals a 
case initiated by a state to the Supreme Court, that appeal does not fall 
within the eleventh amendment's prohibition of suit. 'commenced or prose­
cuted against' the states." Not<.>, AttomeyR' Fees and the Eleventh Amend­
ment, 88 Harv. L. Rev. 1875, 1800 (1975). 
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e.xpendit~r~s. en_ta~led in c01~1pliance. and the State retains 
some flexib1hty 111 unplementmg the decree. ·which ma.y reduce 
the in1pact on the state fisc. In son1e situations the State 
may be able to curtail the activity triggering the constitutional 
obligation. Here. in contrast. the State must satisfy a poten­
tially substantial liability without the measure of flexibility 
that would be available with respect to prospective relief. 

The Court's second ground for application of a diluted "clear 
staten1ent" rule steins fron1 language in Fitzpatrick recogniz­
ing that "[w]hen Congress acts pursuant to § 5" of the 
Fourteenth A1nend1nent. "it is exercising {legislative] authority 
under one section of a constitutional An1end1nent whose other 
sections by their own ter1ns embody limitations on state 
authority." 427 U. S .. at 456. I do not view this language as 
overruling. by in1plication. Edel1nan s holding that no "waiver" 
is present in § 1983--the quintessential Fourteenth Amend­
ment 1neasure--or disturbing the vitality of the "threshold 
[requirement] of congressional authorization to sue a class of 
defendants which literally includes States.'' 415 U.S .. a.t 672. 

Because explicit authorization "to join a State as defend­
ant." Fitzpatrick, 427 U. S.. at 452. is absent here, and 
because every part of the Act can be given meaning without 
ascribing to Congress an intention to override the Eleventh 
Amendment iinmunity/ I dissent from Part II-B of the 

Court's decision . 

.:1 I do not· understand the Court's ob...~rvation that "[i]f the Act. does 
not impose liability for attorney':s fees on the Sta.tes, it has no meaning 
with respect. to them." Ante. at 22 n. 33. Significantly, the Court. does 
not say that any part of the Art. would be rendered meaningless without 
finding an Eleventh Amendment. "waiver." Compare Employees, 411 
U. S., at ~286. Certainly there is nothing in the language of the Act 
that requir~ it have ~ny mt'.111ing with respect to the States, except. where 
the s.tatf'S are otherwise suabl<> under any of the statutes specifically lli,ied. 
t-berem. 
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States Court of Appeals for the 
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Robert Finney et al. 

[June - , 1978] 

MR. J usTICE STEVENS delivered the opinion of the Court. 

After finding that conditions in the Arkansas penal system 
constituted cruel and unusual punishment, the District Court 
entered a series of detailed remedial orders. On appeal to the 
United States Court of Appeals for the Eighth Circuit, peti­
tioners 1 challenged two aspects of that relief: ( 1) an order 
placing a maximum limit of 30 days on confinement in puni­
tive isolation; and (2) an award of attorney's fees to be paid 
out of Department of Correction funds. The Court of 
Appea.ls affirmed and assessed an additional attorney's fee to 
cover services on appeal. 548 F. 2d 740. We granted cer­
tiorari, 434 U.S. 901, a.nd now affirm. 

This litiga.tion began in 1969; it is a sequel to two earlier 
cases holding that conditions in the Arkansas prison system 
violated the Eighth and Fourteenth Amendments.2 Only a 

1 Petitioners arP the Commissioner of Correct.ion, members of the Ar­
kansas Boa.rd of Correction, and thr superintendents of two prisons. 

2 Thi·s case hf'g:ln as Holt v. Sarver, 300 F. Supp. 825 (ED Ark. 1969). 
The two e-arlier cases were Tai.Ley v. Stephens, 247 F . Supp. 683 (ED Ark. 
1965) , and Jackson v. Bishop, 268 F . Supp. 804 (ED Ark. 1967), aff'd , 404 
F. 2d 571 (CA8 1968) . Judge Henlry drcidrd the first of these cases irr 
1965, when he was Chief Judge of thr Eastern District of Arkansas. Al­
though appointed to the Court of Appeals for the Eighth Circuit. in 1975,. 
wa&. s.pt>rially designated to continue to hear this case as a district judge. 
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brief summary of the facts is necf:'ssary to explain the basis for 
the renH~dial order. . 

The routine conditions that the ordinary Arkansas convict 
had to endure were characterized by the District Court as "a 
dark and evil world completely alien to the free world." 309 F. 
Supp .. at 381. That characterization w~ amply supporte~ by 
the evidence>' The punishments for misconduct not serious 
enough to result in punit.ive isolation were cruel:' unusual ,

5 

and unpredictable." It is the discipline known as "punitive 
isolation '' that is most relevant for present purposes. 

:i The administrators of Arkansa:-:' prison system evidently tried to 
opf>rate thf>ir prisons ut a profit. SN• Talley v. Stephens. 247 F. Supp. 
683. l)88 (ED Ark. 1965). Cummins Farm. the institution at the center 
of this litigation . required its 1,000 inm:tt<>S to work in the fields 10 hours 
a. day, six days n week, using mule-drnwn tools and tending crops by hand. 
Ibid. Th<.' inmates were som<>timf:':': rf>quired to run to and from the 
fields, with a guard in an automobile or on horseback driYing them on. 
Holt v. Hu.tto. 3()3 F. Supp. 19-1, 21:~ (ED Ark. 1973) (Holt Ill). They 
worked in all sorts of weather. so long as the temperature was above 
freezing, sometimes in un:mit ably light clot bing or without sh()('S. Holt v. 
Sarver, 309 F. Supp. 3fi2, 370 (ED Ark. 1970) (Holt II). 

The inmates slept together in large, 100-man barracks, and some con­
victs, known RS "creepers," would slip from their beds to crawl along thf' 
floor, stalking their sleeping enemies. In one 18-month period, there were 
17 stabbings, all but one occurring in the barracks. Holt Y. Sarver, 300 F. 
Supp. g25. &10-S:H (ED Ark. 1969) (Holt I). Homosexual rape was so 
common and uncontrolled that some potential victims da.red not sleep; 
instead t.lrer would leave their beds and spend the night clinging to the 
bar~ nearest the guards' station. Holt II, 309 F. Supp., at. 377. 

4 Inmates were lashed with a wooden-handled leather strap five feet 
long and four inches wide. Tolley v. Stephens, supra, 247 F. Supp., at 687. 
Although it was not official polic~· to do so, some inmates were whipped 
for minor offenses until their skin was bloody and bruised. Jackson v. 
Bishop. 268 F. Supp. 804, 810-811 (ED Ark. 1967) . 

:; The "Tucker telephone." a hand-cranked device, was used to admini~­
ter electrica~ shocks to various sensitive parts of an inmate's body. 
Jackson v. Bishop, supra, 268 F. Supp., at 812. 

8 Most of the guards were simply inmates who had been issued guns. 
Holt 11, 309 F. Supp., at 3773~ Although it had 1,000 prisoners, Cummins 
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Confinement in punitive isolation was for an indeterminate 
period of time. An average of four . and sometimes as many 
as IO or 11, prisoners were crowded into windowless 8' x 10' 
cells containing no furniture other than a source of water 
and a toilet that could ouly be flushed from outside the 
cell. Holt I, 300 F . Supp .. at 831-832. At night the prison­
ers were given mattresses to spread on the floor. Although 
some prisoners suffered from infectious diseases such as hepa­
titis and veneral disease. mattresses were removed and jum­
bled together each morning. then returned to the cells at ran­
dom in the evening. Id., at 832-833. Prisoners in isolation 
received fewer than 1,000 calories a day 7

; their meals con­
sisted primarily of 4-inch squares of "grue." a substance 
created by mashing meat. flour. vegetables. eggs. and season­
ing into a paste and baking the mixture in a pan. Id., at 832. 

After finding the conditions of confinement unconstitutional. 
the District Court did not immediately impose a detailed 
remedy of its own. Instead, it directed the Department of 
Correction to "make a substantial start" on improving condi-

employed onJy eight gua.rds who were not themselves convicts. Only two 
nonconvict. guards kept wat.ch over t.he 1,000 men at night. Ibid. While 
the "trusties" maintained an appearance of order, they took a high toll 
from the ot.l1er prisoners. Inmates could obtain access to medical trea.t.­
ment only if they bribed t.he trusty in charge of sick call. As the District 
Court found, it was "within the power of a trusty guard to murder an.other 
inmate with practical impunity," because trusties with wea.pons were 
a.ut.horized to u::;e deadly force against escapees. Holt II. 307 F. Supp., 
at 374. "AccidentaJ shootings" also occurred; and one trusty fired his 
shotgun into a crowded barra.cks because the inma.tes were slow to turn off 
t.heir TV. Ibid. Another trusty beat an inmate so badly the victim 
required pa.rtiaJ dentures. Talley v. Stephens, supra, 247 F. Supp., at 689. 

1 2,700 calories a day is the recommended allowance for the average male 
between 23 and 50. National Academy of Sciences, Recommended Dietary 
AJiowa.nces, appendix (8th ed. 1974) . Prisoners in punitive isolation a.re 
Jess a.ct.ive than the average person; but a mature man who spends 12 hours 
a day lying down and 12 hour:; a day simply sit.ting or standing consum~ 
·2,100 calori~ a day. Id., at 27. 
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tions and to file reports on its progress. Holt I, 300 F. Supp., 
a.t 833. '\\i'hen the Department's progress proved unsatisfac­
tory, a second hearing was held. The District Court found 
some improvements, but concluded that prison conditions re­
mained unconstitutional. Holt II , 309 F. Supp .. at 383. 
Again the court offered prison administrators an opportunity 
to devise a plan of their own for remedying the constitutional 
violations. but this time the court issued guidelines. identify­
ing four areas of change that would cure the worst evils: im­
proving conditions in the isolation cells, increasing inmate 
safety. eliminating the barracks sleeping arrangements, and 
putting an end to the trusty system. Id., at 385. The 
Department was ordered to move as rapidly as funds became 
available. Ibid. 

After this order was affirmed on appeal, Holt v. Sarver, 442 
F. 2d 304 (CAB 1971). more hearings were held in 1972 and 
1973 to review the Department's progre~. Finding substan­
tial improvements. the court concluded that continuing super­
vision was no longer necessary. The court held, however, 
that its prior decrees would remain in effect and noted that 
sanctions, as well as an award of costs and attorney's fees, 
would be imposed if violations occurred. Holt III, 363 F. 
Supp., at 217. 

The Court of Appeals reversed the District Court's decision 
to withdraw its supervisory jurisdiction, Finney v. Arkansas 
Board of Corrections, 505 F. 2d 194 (CA8 1974), and the Dis­
trict Court held a fourth set of hearings~ Finney v. Hutto, 
410 F. Supp. 251 (ED Ark. 1976). It found that. in some 
respects. conditions had seriously deteriorated since 1973, when 
the court had withdrawn its supervisory jurisdiction. Cum­
mins Farm. which the court had condemned as overcrowded 
in 1970 because it housed 1,000 inmates. now had a popula­
tion of about 1,500. The situation in the punitive isolation 
celis was particularly disturbing. The court concluded that 
either it had misjudged conditions in these cells in 1973 or-
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conditions had become much worse since then. Id., at 275. 
There were still twice as many prisoners as beds in some cells. 
And because inmates in punitive isolation are often violently 
antisocial. overcrowding led to persecution of the weaker 
prisoners. The "grue" diet was still in use, and practically 
all inmates were losing weight on it. The cells had been 
vandalized to a "very substantial" extent. Id., at 276. Be­
cause of their inadequate numbers, guards assigned to the 
punitive isolation cells frequently resorted to physical violence, 
using nightsticks and Mace in their efforts to maintain order. 
Prisoners were sometimes left in isolation for months. their 
release depending on "their attitudes as appraised by prison 
personnel." Id., at 251. 

The court concluded that the constitutional violations iden­
tified earlier had not been cured. It entered an order that 
placed limits on the number of men that could be confined 
in one cell, required that each have a bunk, discontinued the 
"grue" diet, and set 30 days as the maximum isolation sen­
tence. The District Court gave detailed consideration to 
the matter of fees and expenses, made an express finding that 
petitioners had acted in bad faith. and awarded counsel "a fee 
of $20,000 to be paid out of the Department of Correction 
funds." 410 F. Supp .. a.t 285. The Court of Appeals affirmed 
and assessed an additional $2,500 to cover fees and expenses on 
appeal. 

I 

The Eighth Amendment's ban on inflicting cruel and un­
usual punishments. made applicable to the Sta.tes by the 
Fourteenth Amendment, "proscribes more than physically 
barbarous punishments." Estelle v. Gamble, 429 U. S. 97, 
102. It prohibits penalities that are grossly disproportionate. 
to the offense, Weems v. United States, 217 U.S. 349, 367, as 
well as those that tra.nsgress today's "broad and idealistic con­
cepts of dignity, civilized standards, humanity, and decency." 
Estelle v. Gamble, 429 U. S. 97, 102, quoting Jackson v .. 
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Bishop, 404 F. 2d 571. 579 (CA8 1968) . Confinement in a 
prison or in an isolation cell is a form of punishment subject 
to scrutiny under Eighth Amendment standards. Petitioners 
do not challenge this proposition; nor do they disagree with 
the District Court's original conclusion that Arkansas' prisons, 
including its punitive isolation cells, constituted cruel and 
unusual punishment. Rather, petitioners single out that por­
tion of the District Court's most recent order that forbids the 
Department to sentence inmates to more than 30 days in puni­
tive isolation. Petitioners assume that the District Court 
held that indeterminate sentences to punitive isola.tion always 
constitute cruel and unusual punishments. This assumption 
misreads the District Court's holding. 

Read in its entirety, the District Court's opinion makes it 
abundantly clear that the length of isolation sentences was 
not considered in a vacuum. In the court's words, punitive 
isolation "is not necessarily unconstitutional, but it may be, 
depending on the duration of the confinement and the con­
ditions thereof." 410 F. Supp., at 275.8 It is perfectly 

8 The Department reads the following sentence in the District Court's 
76-page opinion as an unqualified holding that any indeterminate sentence 
to solitary confinement is tmconstitut.ional: "The court holds that the 
policy of sentencing inma.tes to indeterminate periods of confinement in 
punitive isolation is unreasonable and unconstitutional." 410 F. Supp., 
at 278. But in the context of its full or>inion, we think it. quite cleRr that. 
the court was describing the ::;pecific conditions found in the Arkansas penal 
system. Indeed, in the same paragraph it noted that "segregated confine­
ment under maximum securit.y conditions is one thing ; segregated con­
finement under the punitive conditions that have been described is quite 
another thing." Ibid. (emphasis in original) . 

The Department also suggests that the Dist.rict Court made rehabilitation 
a constitutional requirement. The court did note its agreement with an 
expert. witness who te::;tjfied " t.hat punitive isolation as it. exists a.t. Cummins 
today serves no rehabilitative purpose, and that it is counterproductive.'' 
410 F. Supp., at 277. The Court. went on to say that punitive isolation 
"makes bad men worse. It mu:;t be changed." Ibid. We agree with the 
Department's contention that the Constitution does not. require that every 
aspect of prison wscipline serve a rehabilitative purpose. Novak v. Beto,, 
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obvious that every decision to rc•movf' a particular inmate 
from the g<'neral prison population for an indeterminate 
period could not be charactf•rized as cruel and unusual. If 
new conditions of confinement are not materially different 
from those affecting other prisoners. a transfer for the dura­
tion of a prisoner's sentence might be completely unobjec­
tionable and well within the authority of the prison adminis­
trator. Cf. Meachum v. Fano , 427 U. S. 215. It is equally 
plain, however, that the length of confinement cannot be 
ignored in deciding whether the confinement meets constitu­
tional standards. A filthy, overcrowded cell and a diet of 
"grue" might be toJerablP for a few <lays and intolerably cruel 
for weeks or months. 

The question before the trial court was whether past 
constitutional violation had been remedied. The court 
was entitled to consider the severity of those violations in 
assessing the constitutionality of conditions in the isolation 
cells. The court took note of the inmates' diet, the con­
tinued overcrowding, the rampant violence, the vandalized 
cells, and "the lack of professionalism and good judgment on 
the part of maximum security personnel." 410 F. Supp., at 
277 and 278. The length of time each inmate spent in isola­
tion was simply one consideration among many. We find no 
error in the court's conclusion that, ta.ken as a whole, condi­
tions in the isolation cells continued to violate the prohibition 
against cruel and unusual punishments. 

In fashioning a remedy, the District Court had ample 
authority to go beyond earlier orders and to address each 
element contributing to the violation. The District Court 
had given the Department repeated opportunities to remedy 

453 F. 2d 661, 670-671 (CA5 1971) ; Nadeau v. Helgemoe, 561 F. 2d 
661, 670--{)71 (CAI 1977). But the District Court did not impose a new 
legal test. Its remarks form the transition from a detailed description of 
conditions in the isolation cells to a traditionftl legal analysis of those condi­
tion::; . The quoted passage simply summarized the facts and presaged the 
legal conclusion to come. 
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tlw cruel and unusual conditions in the isolation cells. If 
petitioners had fulJy complied with the court's earlier orders, 
the present time limit might weU have been unnecessary. But 
taking the long and unhappy history of the litigation il\to 
account, the Court was justified in entering a comprehensive 
order to insure against the risk of inadequate compliance.i• 

The order is supported by the interdependence of the con­
ditio11s producing the violation. The vandalized cells and 
the atmosphere of violence 'vere attributable. in part. to over­
crowding and to deep-seated enmities growing out of months 
of constant daily friction. 10 The 30-day limit will help to cor­
rect these conditions.11 Moreover, the limit presents little 
danger of interference \vith prison administration, for the 
Commissioner of Correction himself stated that prisoners 
should not ordinarily be held in punitive isolation for more 

!!As we explained in Milli!.:Pn ' · Bradley, 433 U.S. 267. 281, state and 
local authorities have primary re:::;pon:::;ibility for curing constitutional viola­
tions. "If, however ·[those] authoritie:-; fail in their affirmative obliga­
tions ... judicial authority may b<' invoked.' Swann [v. Charlutte­
Mecl.:lenburg Board of Education, 402 F. S. 1,1 15. Once invoked, 'the 
scope of a district court's equitable power>i to remedy pa:st wrongs i8 
broad, for breadth and flexibility are inherent in equitable remedies.' '' 
Ibid. In this case, thr District Court wa::; not remedying the pre::;ent 
effect~ of a violation in the pa::;t. It wa:s ::;eeking to bring an ongoing 
violation to an immediate halt . Cooperation on the part of Department 
official::; and compliance with other a::;pect::; of the decree may ju::;tify elimi­
nation of this added ::;afeguard in the futur<', but it is entirely appropriate' 
for the Di:strict Court to postpone any such determination until the De­
partment's progress can br evaluated. 

10 The District Court noted "that as a class the inmates of the punitive 
cells hate tJ1osf' in charge of them, and tha.t they harbor particular hatreds 
against. prison employees who have been in charge of the 8ame inmates for 
a substantial period of tim<".'' 410 F. Supp., at 277. 

11 As early as 1969, the District Court had identified shorter s.entences as 
a pos~ible remedy for overcrowding in thr i:mlation cells. Holt I, 300 F, · 
Supp., at 834. The limit impos<>d in 1976 wa~ a mechanical-and there~ 
fore an easily rnforc·<"d-method of minimizing overcrowding, with iti; 
attendant vandafo-m and unsanitary condition~ 
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than 14 days. 410 F. Supp .. at 278. Finally. the exercise of 
discretion in this case is entitled to special deference because 
of the trial judge's years of experience with the problem at 
hand and his recognition of the limits on a federal court's 
authority in a case of this kind.12 Like the Court of Appeals, 
we find no error in the inclusion of a 30-day limitation on sen­
tences to punitive isolation as a part of the District Court's 
comprehensive remedy. 

II 

The Attorney General of Arkansas. whose office has repre­
sented petitioners throughout this litigation. contends that any 
award of fees is prohibited by the Eleventh Amendment. He 
also argues that the Court of Appeals incorrectly held that 
fees were authorized by the Civil Rights Attorney's Fees 
Awards Act of 1976. \Ve hold that the District Court's award 
is adequately supported by its finding of bad faith and that the 
Act supports the additional award by the Court of Appeals. 

A. The District Court Award 

Although the Attorney General argues that the finding of 
bad faith does not overcome the State's Eleventh Amendment 
protection, he does not question the accuracy of the finding 
made by the District Court and approved by the Court of 
Appea.Is. 13 Nor does he question the settled rule that a losing 

1 2 See, e. g., Holt II, 309 F . Supp., at, 369: 

"The Court, however, is limited in its inquiry to the question of whether 
or not the constitutional rights of inmates are being invaded and with 
whether the Penitent.iary itself is unconstitutional. The Court is not 
judicially concerned with questions which in t.he last analysis are addressed 
to legisJat.ive a.nd administrative judgment. A practice t.hat ma.y be bad 
from the standpoint of penology may not necessarily be forbidden by the 
Cons ti tu ti on." 

13 In affirming the award, t.he Court of Appeals relied chieflv on the Civil 
Rights Attorney's Fees Awards Act of 1976, but it. also noted expressly 
that "the record fully supports the finding of the district court that the 
conduct of t.he State officials justified the award under the bad faith 
·exception enumerated in Alyeska." 548 F . 2d, at 742 n. 6. 
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litigant's bad faith may justify an allowance of fees to the 
prevailing party.1

•
1 HP merely argues that the order requir­

ing that the fees be paid from public funds violates the 
Eleventh Amendment. 

In the landmark decision in Ex parte Young, 209 U . S. 123. 
the Court held that, although prohibited from giving orders 
directly to a State. federal courts could enjoin state officials 
in their official capacities. And in Edelman v. Jordan, 415 
U. S. 651. when the Court held that the Amendment grants 
the States an immunity from retroactive monetary relief, it 
reaffirmed the principle that state officers are not immune 
from prospective injunctive relief. Aware that the difference 
between retroactive and prospective relief "will not in many 
instances be that bet.ween clay and night." id., at 667, the 
Court emphasized in Edelman that the distinction did not 
immunize the States from their obligation to obey costly fed­
eral court orders. The cost of compliance is "ancillary" to 
the prospective order enforcing federal law. Id., at 668.1

j 

14 An equity court has thP unquPstioned power to award attorney's fees­
against a party who shows bad fait.11 by delaying or disrupt.ing the litigation 
or by hampering E>nforc~ment of a court order. Alyeska Pipeline Co. v. 
Wilderness Society, 421 U.S. 240, 258-259 ; EEOC v. Christiansb'Urg Gar­
ment Co., - U. S. -; Straub v . Vaisma.n & Co., Inc .. 540 F . 2d 591, 
598-600 (CA3 1976) ; Cf. Fed. Rule Civ. Proc. 56 (g) (attornE>y's foE>s to 
be awarded again&i party filing summary judgment affida.vits "in bad faith 
or solely for purposes of delay"); Fro. Rule Civ. Proc. :37 (a)(4) (mot.ions 
f.o compel discovery; prevailing party may recovn attorney's fees). The 
award vindicates judicial authority without resort to the more drastic sanc­
tions available for contempt of court and makes tbe prevailing party whole 
for expenses caused by his opponent's obstinacy. Cf. First National, Bank 
v. Dunham. 471 F. 2d 712 (CA8 1973). Of course, fees can also be 
awarded as part. of a civil contempt penalty. See, e.g., Toledo's Scal,e Co. 
v. Computings Scal,e Co., 261 U. S. 399 ; Signal, Delivery Service. Inc. v. 
Highway Truck Drivers and Helpers. Local, #107, 68 F. R. D. 318 (ED 
Pa. 1975). 

17 "Ancillary" costs may be very large indeed. Last Term, for example, 
this Court. rejectro an Eleventh Amendment. defense and a.pp roved an 
injunction ordering a State to pay almost $6 million to help defray the 
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The line between retroactive an<l prospective relief cannot be 
so rigid that it defeats the effective enforcement of prospec­
tive relief. 

The present case requires application of that principle. In 
exercising their prospective powers under Ex parte Young and 
Edelman v. Jordan, federal courts are not reduced to issuing 
injunctions against state officers an<l hoping for compliance. 
Once issued, an injunction may be enforced. Many of the 
court's most effective enforcenwnt weapons involve financial 
penalties. A criminal contempt prosecution for "resistance to 
[the court's] lawful ... order '" may result in a jail term or 
a fine. 18 U. S. C. § 401. Civil contempt proceedings may 
yield a conditional jail term or fine. United States v. United 
M ine U'orkers, 330 V . S. 258. 305. Civil contempt may also 
be punished by a remedial fine. which compensates the party 
who won the injunction for the effects of his opponent's non­
compliance. Id., at 304 ; Gornpers v. Buck's Stove & Ran ge 
Co., 221 V. S. 418. If a state agency refuses to adhere to a 
court order, a financial penalty may be the most effective 
means of insuring compliance. The principles of federalism 
that inform Eleventh Amendment doctrine surely do not re­
quire federal courts to enforce their decrees only by sending 
high state officials to jail.1

" The less intrusive power to im­
pose a fine is properly treated as ancillary to the federal court's 
power to impose injunctive relief. 

In this case, the award of attorney's fees for bad faith 
served the same purpose as a remedial fine imposed for civil 
contempt. It vindicated the District Court's authority over a 
recalcitrant litigant. Compensation was not the sole motive 
for the award; in setting. the amount of the fee, the court said 
that it would "make no effort to adequately compensate coun-

costs of de::;egregating the Det.roit school system. Milliken v. Bradley, 
433 U. S. 267. 

1s See Note, Attorneys' Fees a.nd the Eleventh Amendment, 88 Harv. L. 
·Rev. 1875, 1892 (1915). 
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sel for the work they have done or for the time that they 
have spent on the case." 410 F. Supp .. at 585. · The court 
did allow a "substantial" fee, however. because "the allow­
ance thereof may incline the Department to act in such a 
manner that further protracted litigation about the prisons 
will not be necessary." Ibid. 1v We see no reason to distin­
guish this a.ward from any other penalty imposed to enforce 
a prospective injunction.211 Hence the substantive protections 
of the Eleventh Amendment do not prevent an award of attor­
ney's fees against the Depa.rtment's officers in their official 
capacities. 

Instead of assessing the award against the defendants in 
their officials capacities, the District Court directed that the 
fees are "to be paid out of Department of Correction funds." 
410 F. Supp., at 285. Although the Attorney General objects 
to the form of the order,21 no useful purpose would be served 

19 That t.he award had a compensatory effect does not in any event 
distinguish it from a fine for civil contempt, which also compensates a pri­
vate party for the consequences of a contenmor's disobedience. Gompers 
v. Buck's Stove & Range Co., supra. Moreover, the Court has approved 
federal rulings requiring a State to support. programs that compensa.te for 
past misdeeds, saying: "That. the programs are also 'compensatory' in 
nature does not change the fact. that. they are part of a plan that. operates 
prospectively to bring about the delayed benefits of a unitary school system. 
We therefore hold that such prospective relief is not barred by the Eleventh 
Amendment." Milliken v. Bradley, 433 U. S. 267, 290 (emphasis in 
original). The award of attorney's fees a.gainst a State disregarding a 
federal order !:.1ands on the same footing; like ot.her enforcement powers, it 
is integral to tbt> court's grant. of prospective relief. 

20 The Attorney Genera.I has not argued that this award was so large or 
so unexpected that it interfered with the State's budgeting proc~. 
Although the Eleventh Amendment does not prohibit attorney's fees awards 
for bad faith, it may counsel moderation in detRrmining the &ize of the 
award or in giving the State time to adjust its budget before paying the 
full amount of the foe. Cf. Edelman v. Jordan, 415 U. S. 651, 666 n. 11. 
In t.his case, however, the timing of the award has not. been put in issue; 
nor has the State claimed t.hat the award· was larger than nec~ary to 
<enforce t hP- Court's prior orders. 

21 We do not understand the Attorney . General to · urge that the fees 
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by requiring that it be recast in different language. We have 
previously approved directives, which are comparable in their 
actual impact on the State. without pausing to attach signifi­
ca11ce to the language used by the District Court.22 Even if it 
might have been better form to omit the reference to the 
Department of Correction, the use of that language is surely 
not reversible error. 

B. The Court of Appeals Awa.rd 

Petitioners, as the losing litigants in the Court of Appeals, 
were ordered to pay an additional $2,500 to counsel for the 
prevailing parties "for their services on this appeal." 548 F. 
2d. at 793. The order does not expressly direct the Depart­
ment of Correction to pay the award, but since petitioners are 
sued in their official capacities. and since they are represented 
by the Attorney General, it is obvious that the award will be 
paid with state funds. It is also clear that this order is not 
supported by any finding of bad faith. It is founded instead 
on the provisions of the Civil Rights Attorney's Fees Awards 
Act of 1976. Pub. L. No. 94-559 (Oct. 19, 1976) , codified 
in 42 U. S. C. § 1988. The Act declares that, in suits under 
42 U. S. C. § 1983 and certain other statutes, federal courts 
may award prevailing parties reasonable attorney's fees "as a 
part of the costs." 23 

should have been awarded against tl1e officers personally; that would be a 
remarkable way to treat individuals who have relied on the Attorney 
General to represent. their interests throughout tfos lit.igation. 

22 In Muliken v. Bradley, 433 U. S. 267, we affirmed an order requiring 
a st.ate treasurer to pay a substantial sum to another litigant, even though 
the District Court's opinion explicitly recognized tha.t "this remedial decree 
will be paid for by the ta.xpa.yers of the City of Detroit and the State of 
Michigan," Milliken v. Bradley, 76-447, Pet.. for Cert. App. 118a-119a, and 
even t.hough the Court of Appeals, in affirming, stated that "the Di&·t.rict 
Court ordered that the St.ate and Detroit Board each pay one-half the 
costs" of relief. Bradley v. Milliken, 540 F . 2d 229, 245. 

23 The statute reads, in full: 

" In any action or procreding to enforce a provision of §§ 1977, 1978, 1979, 
19801 and. 1981 Qf the Revised Sta.tut~ [42 U.S. C. §§1981-1983, 1985. 
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As this Court made clear in Fitzpatrick v. Bitzer) 427 U. S. 
445. Congress has plenary power to set aside the States' immu­
nity from retroactive relief in order to enforce the Fourteenth 
Amendment. When it passed the Act, Congress undoubtedly 
intended to exercise that power and to authorize fee awards 
payable by the States when their officials are sued in their offi­
cial capacities. The Act itself could not be broader. It 
applies to "any" action brought to enforce certain civil rights 
laws. It contains no hint of an exception for States defend­
ing injunction actions; indeed, the Act primarily applies to 
laws passed specifically to restrain state action. See, e. g., 42 
U . S. C. § 1983. 

The legislative history is equally plain: "[I] t is intended 
that the attorneys' fees. like other items of costs, will be 
collected either directly from the official, in his official 
capacity .. from funds of his agency or under his control, or 
from the State or local government (whether or not the agency 
or government is a named party)." S. Rep. No. 94-1011, 
p. 5 (1976) (footnotes omitted). The House Report is in 
accord: "The greater resources available to governments pro­
vide an ample base from which fees can be awarded to the 
prevailing plaintiff in suits against governmental officials or 
entities." H. R . Rep. No. 94-1558, p. 7 (1976). The Report 
adds in a footnote that: "Of course, the 11th Amendment is 
not a bar to the awarding of counsel fees against State govern-· 
ments. Fitzpatrick v. Bitzer." Ibid. Congress' intent was 
expressed in deeds as well as words. It rejected at least two 
attempts to amend the Act and immunize state and local gov­
ernments from awards.2'1 

1986] , title IX of Public La.w 92-318 [20 U. S. C. §§ 1681 et seq.], or in 
any civil action or proceeding, by or on behalf of the United States of 
America, to enforce, or cha.rging a viol.at.ion of, a provision of the United 
St~tes Internal Revenu<> Codr. r26 U.S. C. §§ 1 et seq.], or title VI of the 
Civil Rights Act of 1964 [42 F . S. C. §§ 2000d et seq.], the court in its 
discret.ion, ma.y allow the prevailing party, other than the United 'states 

' -a reasonable attorney's fee as part of the costs." 
· ~4 ~ l22 Cong. Rec .. 816431-816434 (Sept. 22, 1976) (an amendment 
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The Attorney General does not quarrel with the rule estab­
lished in Fitzpatrick v. Bitzer) supra. Rather, he argues that 
these plain indications of legislative intent are not enough. 
In his view, Congress must enact express statutory language 
making the States liable if it wishes to abrogate their immu­
nity .2" The Attorney General points out that this Court has 
sometimes refused to impose retroactive liability on the States 
in the absence of an extraordinarily explicit statutory man­
date. See Employees -0f the Department of Public Health 
and vr el fare V. Department of Public Health and welfare, 
411 U. S. 279 (Employees); see also Edelman v. Jordan, 415 
U. S. 651. But these cases concern retroactive liability for 
prelitigation conduct rather than expenses incurred in litiga­
tion seeking only prospective relief. 

The Act imposes attorney's fees "as a part of the costs.'' 
Costs have traditionally been awarded without regard for the 
States' Eleventh Amendment immunity. The practice of 
awarding costs against the States goes back to 1849 in this 
Court. See Jltfissouri v. Iowa, 7 How. 660. 681; North Dakota 
v. Afinnesota, 263 U. S. 583 (collecting cases). The Court 
has never viewed the Eleventh Amendment as barring such 
awards, even in suits between States and individual litigants.26 

of Sen. Helms) ; 122 Cong. Rec. S16567 (Sept . 24, 1976) and 816656-
816657 (Sept. 27, 1976) (amendment of Sen. Allen). See also 122 Cong. 
Rec. S16881 (Sept . 28, 1976) (amendment of Sen. Wm. Scott). 

25 The Attorney General also contends that. the fee award should not 
apply to cases, ~.uch as this one, that were pending when the Act, was passed 
in 1976. But the legislative history of the Act, as well as this Court's 
general practice, defeat this argument. The Hou8e Report. declared: "In 
accordance with applicable decisions of the Supreme Court, the bill is 
intended to apply to all cases pending on the date of enactment . .. . " 
H . R. Rep. No. 94-1558, p . 4 n. 6 (1976). See also Bradley v. School 
Board, 416 U. S. 696 

26 While the decisions allowing the award of costs against States antedate 
the lme drawn between retroactive and prospective relief in Edelman v. 
Jordan: 415 T . S 651, such awards do not ~eriously ::;train that distmct.ion. 
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In Fairmont Creamery Cn. , .. 1'1innesota. 275 r . .__. 70. the 
State challenged this Court's award of costs. but we squarely 
rejected the ~tate's c1ain1 of imn1unity. Far from requiring 
an explicit abrogation of state immunity. we relied on a statu­
tory mandate that was entirely silent on the que tion of state 
liability.-• The power to make the award was supported by 
"the inherent authority of the Court in the orderly admin­
istration of JU~tice as between all partie litigant... Id .. at 74. 
A federal court's intere~t in orderly. expeditiou ... proceedings 
"justifies [it] in treating the state just as any other litigant 
and in imposing costs on it" when an award is called for. Id .. 
at 77.2

' 

"nlike ordmary .:retroactiYe" relief such as damage;:, or re:>titution, an 
award oi ~;:;:, does not compen...-ate the plainnff for the injury that first 
brought him into court. l~"tead, th<' award reimbu~ him for a portion 
of the exp€'~ he incurred m ~eeking prO:SpectiYe relief. (An award of 
ccr.,t-. will almost mYanably be incidental to an award of pr0:5pecth·e relief, 
for c~"'ts are generally awarded only to prerniling parties. :>ee Fed. Rule 
CiY. Proc. 54 ( d), and only pro:>pecti,·e relief can be succe.::;:fully pursued 
b\· an indi,idual in a suit a~amst a .... tate.) ~Ioreowr, like the power to 
a~mrd attorney'~ fees for litigating m bad faith, the power to asse&:; costs 
L5 an JIDportant and well recogmzed tool u:;ed to re-train the behm·ior of 
part1e~ during litiµ:ation. See. e.g., Fed. Rule CiY. Proc. 3i (b) (costs may 
be awarded for failure to ohl>y discO\·ery order); Fed. Rule CiY. Proc. 
30 (g) (~t:< may be awarded for failure to attend deposition or for failure 
to sen·e -ubpoena). "When a. State defend~ a ffiit for prospectiye relief, it 
1 ·not exempt from the ordinnry dJ.Scipline of the courtroom. 

27 '"If ::.-pecific ~i:atutory authority [for an award of cost~] i needed, it 
1~ found m § 254 of thr Judicial Cod£>. . . It proYides that there shall be 
'taxed agaifu't the lcn,ing party in each and ewry cause pending in the 
Supreme Court' the cost of printing the record, except when the judgment 
i:: agaifu1 the .nited States. Thi~ exN>ption of the rnited St.ates in the 
~ct1on with its emphatic- mchL"lOn of ewry other litigant ::-how~ that a 
st.ate a~ litigant mu~t pay the co:-t~ of printing, if it loses. m eYery ca e, 
civil or criminal. The::;e co::;t.;; ron:-.titute a large part of all the cosL The 
::;ection certainly cofu.!itute-::; pru tanto ::itatutory authority to impose costs 
generally agamst a state if defeated.'' Id .. at 77. 

~,.. BE'Cau.se the intere~t in orderly and ewnhanded justice is equally 
pre~~ing in lower courts, Fairmont Creamn.IJ ha. been w1dely under;:-tood 
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Jus~ as a federal court may treat a State like any other litigant 
':hen it assesses costs, so also may Congress amend its defini­
tion of taxable costs and have the a.mended class of costs apply 
to the States. as it does to all other litigants. without expressly 
stating that it intends to abrogate the ~tates' Eleventh Amend­
ment immunity. For it would be absurd to require an express 
reference to state litigants whenever a filing fee, or a new item. 
such as an expert witness' fee, is added to the category of 
taxable costs.20 

There is ample precedent for Congress' decision to authorize 
an award of attorney's fees as an item of costs. In England, 
costs "as between solicitor and client." Sprague v. Ticonic 
Nat'l Bank, 307 U. S. 161, 167, are routinely taxed today, and 
have been awarded since 1278. Alyeska Pipelifne Co. v. lVil­
derness Socwty, 421 U.S. 240. 247 n. 18. In America, although 
fees are not routinely awarded, there are a large number of 
statutory and common-law situations in which allowable costs 
include counsel fees. 30 Indeed, the federal statutory defini-

as foreclosing any Eleventh Amendment, object.ion to assessing costs against. 
a State in a.ll federal courts. See, e. g., Skehan v. Board of Trustees, 528 
~"' . 2d 53, 58 (CA3 1976) (<>n bane); Utah v. United States, 304 F. 2d 23 
(CAIO 1962); Griffin v. McMann, 310 F . Supp. 72 (EDNY 1970). 

29 This conclusion i$ consist.ent with the r:easons for requiring a formal 
indication of Congress'' intent to abroga.t{' the States' Ele-venth Amendment 
immunit.y. The requirement insures that. Congr~ has not. imposed 
"enormous fisca.1 burdens on the St.ates" without careful thought.. Employ­
ees, supra, 411 U. S., at 284. See Tribe, Intergovernmental Immunities 
in Litigation, Taxation and Regulation, 89 Harv. L. Rev. 682, 695 (1976). 
But an award of costs-limitf'd as it is to partially compensating a success­
ful litigant for the expense of his suit-could hardly create any such 
hardship for a State. Thus we do not suggest that. our analysis would be 
the same if Congress were to expand the concept of costs beyond the 
tradit.ionaJ category of litigation expenses. 

30 In 1975, we listed 29 statutes allowing federal courts to award 
attorney's fees in certain suits. See Alyeska Pipeline Co. v. Wilderness 
Society, supra, 421 U. S., at 260-261, n. 33. Some of these statutes define 
·atk>rney's f~ as an element of CC>bis, while others separate fees from other: 
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tiun of costs. which was enacted before the Civil \Var and 
which remains i11 effect today. includes certain fixed attorney's 
fees as recoverable costs.a• Ii1 Fairmont Creamery itself, the · 
Court awarded these statutory attorney's fees against the 
State of Minnesota along with other U:txable costs,32 even 
though the governing statute said nothing about state lia­
bility. It is much too fate to single out attorney's fees as 
the one kind · of litigation coi;;t, whose recovery may not be 
authorized by Congress without ari express statutory waiver · 
of the States' · iinmunity.33 

taxable c<>:sts. Compare 42· u: S. C. §.2000a-3 (b) with 29 U. S. C. 
§·216 (b) . . 

31 See 28 U. S. C. § 1923 (it) ($100 in fees for admiralty appeals · 
involving more than $5,000) . Inflation has now made the awa.rds mer~ly .. 
nominal, but the principle of allowing such awards again.st all pa.rties has · 
undiminished force. 

a2 File of the Clerk of this Court. in Fairrtwn.t'Creitmery C!o. v. Minnesota;· 
No. 725, 0. T . 1926. 

33 The Attorney Qpneral arg11(':'; tliat the statute itself must expressly · 
abrogate the States' immunity from retroact.ive liability, relying· on 
Employees of the Department of Public H eauh· and 'Welfare v . Department · 
of Public Health am{Welfare, 411° U. S. 79: Evert if we were not dealing· 
with an item such as costs, this reliance would.be misplaced. In Employees, 
the Court. refused· to permit individual back pay suits again.st. state institu­
tions bee,ause tlie Court " found not a word · in the history of the. [sta.t.utef 
to ·indicate a ptirpo~e of Congress to make it possible for a citizen of that · 
s·tate or another Sta.te. to SUf' the State in the federal courts.'; · 41f U.S.,. 
at 285. The Court was careful to add, moroover, that. its rea.diiig· of the' 
law did not ma.ke the statute's inclusion of state' institutions meaningless . . 
Because t.he Secret.ary of Labor wa.:s t>mpowerecf to bring stiit. against · 
violators, the amendment. covering state institutions gave him· a.tithority to·­
enforce the statute again~t them. Id.~ at 285-286. 

The present Act., in conr.ras1, has a. history f ocu::sing directly on the' 
question of state liability ; Congress considered and firmly rejected the· 
suggest.ion that. States should be immunE> from fee awards. Moreover, the 
Act is not part of an intricate regulat-0ry scheme offering alterna.tive 
methods of obtajning relief. If the Act does not. impose liability for 
attorney'~ fees on t.he States, it has no meaning with respect to them. 
Finally, the claim.- asserted in Employees and in Edelman v. Jordan, supra, 
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Fina1ly, the Att.orney General argues that, even if attor-
- · ney's fees may be awarded aga.inst a State, they should not 

be awarded in this ·case, because neither the State nor the 
Department is expressly named as a defendant. Although the 
Eleventh Amendment prevented respondents from suing the 
State by name, their injunctive suit against prison officials 
was, for all practical purposes, brought against the Sta.te. 
The actions of the Attorney General himself show that. His 
office haa def ended this action since it began. See Holt I, 
300 F. Supp., at 826. The St.ate apparently paid earlier fee 
a wards; and it was the State's lawyers who decided to bring 
this appeal. thereby ri~king another award ... 

were based on a statute rooted in Congress' Art. I powers. See Employeu, 
supra. 411 U. S., at 281 (claim based on Fair Labor Standards Act, 29 
U. S. C. §§ 201 et seq.); Edelman v. Jordan, 415 U. S. 615, 674 (under­
lying claim based on Social Security Act, 42 U. S. C. §§ 1381-1385). In 
this cru,ie, as in Fitzpatrick v. Bitzer, 427 U. S. 445, the claim is based on a 
statute enacted to enforce the Fourteenth Amendment. As we pointed out 
in Fitzpatrick: 
"[T]he Elevent.h Amendment, and the prindple of state sovereignty which 
it embodi~ . . . are neca&rily limited by the enforcement. provisions of 
§ 5 of the Fourteenth Amendment . . . . When Congress acts pursuant to 
§ 5, not only is it. exercii:;ing legislative aut}\ority that is plenary within the 
tenns of the constitutional gra.nt, it is exercising that authority under one 
section of a constitutional Amendment whose other sections by their own 
tenns embody limitations on st.ate authority." Fitzpatrick v. Bitzer, 427 
U. S. 445, 456. Cf. Natumal. League of Cities v. Usery, 426 U. S. 833, 
852 n. Ji. 
Applying the standard appropriate in a. case brought to enforce the 
Fourteenth Amendment, we have no doubt that the Act is clear enough to 
authorize the award of attorney's fe.ei:; payable by the State. 

14 The Attorney General is hardly in a p0t.it.ion to a.rgue that the fee 
awards 8hould be borne not. by the Sta.te but by individual officers who 
have relied on his office to protrct their interests throughout the litigation. 
Nonetheleso, our dissenting brethr<>n would apparently force these officer~ 
to bear the award aJone. Thr Art. authorizes an attorney's fee award -.. 

-i-................... -.no one denies that.: The Court of Appeals' award is thu~ 
proper, and the only question is who will pay it. In the dissenters' view 
the Eleventh Amendment prote<'ts the State from liability. But th~ 

. . .. . 



Scanned by CamScanner

76-H3GO-OPINION 

zo H UTTO v. FINNEY 

Like the Attorney General. Congress recognized that suits 
brought against individual officers for injunctive relief a.re 
for all practical purposes suits against the State itself. The 
legislative history makes it clear that attorney's fee awards 
should generally be obtained "directly from the official. in 
his official capacity from funds of his agency or under his 
control. or from the state or local government (whether or not 
the agency or government is a named party)." S. Rep. No. 
94-1011, p. 5 ( 1976). Awards against the official in his 
individual capacity. in contrast. \Vere not to be affected by 
the statute; they would continue to be awarded only "under 
the traditional bad faith standard recognized by the Supre1ne 
Court in Alyeska.'' Id., at 5 n. 7. There is no indication in 
this case that the named defendants litigated in bad faith 
before the Court 0f Appeals. Consequently, the Department 
of Correction is the entity intended by Congress to bear the 
burden of the counsel fees award. 

The judgment of the Court of Appeals is accordingly 

affirmed. 

State's immunity does not t>x1end to the individual officers. The dissenters 
would apparently leave the officers to pay the award ; whether the officials. 
would be reimbursed is a decision tha.t. "may safely be left to the State 
involved." Post, at - (REHKQUIST, J ., dissentin~) . This is manifestly 
unfair when, as here. the individual officers have no personal interest in 
the conduct of the Stat~'s litigation, and it defies this Court"s insistence 
in a related context that imposing personal liability in the absen~ of ~ 
bad faith may cause state officers to "exercise their discretion with undue· '\ C 
timidity." Wood v. Strickland, 420 U. S. 308, :321. 



Scanned by CamScanner

' 

No. 76-1660 Hutto v. Finney 

MR. JUSTICE REHNQUIST, dissenting . 

trn' '7'1 • ,. 

To: The Chio~ Just1e~ 
Mr . J'untlce Breruian 
Mr . Juot1oo Stawart 
Jir . J1,!'lti co Wb.1 t3 
Mr. Junt1~9 l:a.r3hall 
Mr . Ju~tice Dlackcu.n 
M~ . 3UGt1oa Pow9ll 
Wr . .Tuat1.ce Stevens 

From: J!r. Juat1oe Rohnqu:iat 

Circulated: 

Recj rcul '3.ted: -------

The court's affirmance of a District court's injunction 

against a prison practice which has not been shown to vio-

late the Constitution can only be considered an aberl!atio n 

in light of decisions as recently as last Term carefully 

defining the remedial discretion of the federal courts. 

Qavton Board of Education v. Brin]5~~~, 433 U . S. 406 (1977) 1 

Milliken v. Bradley, 433 U.S. 267 (1977). Nor are any 

of the several theories which the Court advances in support 
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of its affirmance of the assessment of attorneys' fees 

against the taxpayers of Arkansaa is sufficiently convincing 

to overcome the prohibition of the Eleventh Amendment. 

Accordingly, I dissent. 

I 

No person of ordinary feeling could fail to be moved 

by the court's recitation of the conditions formerly pre-

vailing in the Arkansas prison system. Yet I fear that the 

court has allowed itself to be moved beyond the well-

established bounds limiting the exercise of remedial 

authority by the federal district courts. The purpose and 

extent of that discretion in another context were carefully 

defined by the Court's opinion last Term in Milliken, supra, at 

289-281: 
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"In the first place, llke other equitable 
remedies, the nature of the desegregation 
remedy is to be determined by the nature 
and s<D pe of the constitutional violation. 
Swann v. Charlotte-Mecklenburg Board of 
Education, 402 u·.s. il,] 16 [ (1971)]. The 
remedy must therefore be related to 'the 
condition alleged to offend the Constitution. 
• • • ' Miliken [v. Bradley], 418 U.S. 
[717,] 738 [(1974)]. Second, the decree 
must indeed be remedial in nature, that is, 
it must be designed as nearly as possible 
'to restore the victims of discriminatory 
conduct to the position they would have 
occupied in the absence of such conduct. ' 
Id., at 746. Third, the federal courts in 
devising a remedy must take into account 
the interests of state and local authorities 
in managing their own affairs, consistent 
with the Constitution. 11 (Footnotes omitted·) 

The District court's order limiting the maximum period 

of pun.itive isolation to .30 days in no way relates to any 

condition found offensive to the Constitution. It · h is, w en 

stripped of descriptive verbiage, a prophylactic rule, doubtless 

well designed to assure a more humane prison system in Arkansas, 

but not complying with the limitations set forth i.'n Milliken II, 
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supra. Petitioners do not dispute the District court' s conclusion 

that the overcrowde d conditions and the inadequate diet provided 

for those prison~rs in punitive isolation offended the 

Constitution, but the District Court has ordered a cessation 

of those practices. The District Court found that the confinement 

of two prisoners in a single ce~ l on a restricted diet for 

thirty days did not violate the Eighth Amendment. 410 F. Sup. 251, 

278 (E.D. Ark. 1976). While the Court today remarks that "the 

length of confinement cannot be ignored, " ante at I it --

does not find that confinement under the conditions described 

by the District court becomes un~onstitutional on the thirty-

first day. It must seek other justifications for its 

affirmance of that portion of the District Court's order. 

Certainly the provision is not remedial in the sense 

that it "restore [s] the victims of discriminatory conduct to 

the position they would have occu.pied in the absence of such 
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conduct." M"ll"k 1 1 en I, 418 U.S., at 746. The sole effect of the 

provision is to grant future offende rs against prison dis cipline 

greater benefits than the Constitution r equires: it doe s 

nothing to remedy the plight of pas t victims of conditions 

which may well have been unconstitutional. A prison is unlike 

a school system, in which students in the later grades 

may receive special instruct i on to compensate for discrimination 

to which they were subjected in the earlier grades. Milliken II, 

433 U.S., at 281-283. Nor has it been shown that .petitioner's conduct 

had any collateral effect upon private actions for which the 

District Court may seek to compensate so as to eliminate the 

continuing effect of past unconstitutional conduct. See Swann, 

supra, at 28. Even where such remedial relief is justified, 
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a District Court may go no further than is necessary to eliminate 

the consequences of official unconstitutional conduct. Dayton, 

sipra, at 419-420; Pasadena City Board of Education v. Spangler, 

427 U.S. 424, 435-437 (1976); Swann, supra, at 31-32. 

The Court's only asserted justification for its affirmance 

of the decree, despite its dissimilarity from remedial decrees 

in other contexts, is that it is "a mechanical -- and therefore 

an easily enforced -- method of minimizing overcrowding." Ante 

n.11. This conclusion fails adequately to take into account 

the third consideration cited in Mill.ken II: "the interests 

of state and local authorities in managing their own affairs, 

consistent with the Constitution." 433 U.S. ,at 281. The pro-

hibition against extended punitive isolation, a practice which 

has not been shown to be inconsistent with the Constitution, 
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can only be defended because of the difficulty of policing 

the District Court's explicit injunction against the ove rcrowding 

and inadequate diet which have been found to be violative of .. 

the Constitution. But even if such an expansion of remedial 

authority could be justified in a case where the defendants h a d 

been repeatedly contumacious, this is not such a case. The 

District Court's dissatisfaction with ~titioner's performance 

under its earlier direction to "make a substantial start, 11 

300 F.Supp. 825, 833 (E.D.R. 1969), on alleviating unconsti-

tutional conditions cannot support an inference that petitioners 

are prepared to defy the specific orders now laid down by 

the District Court and not challenged by the petitioners. 

A proper respect for "the interests of state and local 

authorities in managing their own affairs," Milliken II, supra 
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y 
at 281, requires the opposite conclusion. 

The District Court's order enjoins a practice which has 

not been found inconsistent with the Constitution. The only .. 

ground for the injunction, therefore, is the prophylactic one 

of assuring that no unconstitutional conduct will occur in the 

future. In a unitary system of prison management there would 

be much to be said for such a rule, but neither this Court nor 

any other federal court is entrusted with such a management 

role under the Constitution. 

II. 

The court advances separate theories to support the 

separate awards of attorneys fees in this case. First, the 

Court holds that the taxpayers of Arkansas may be held 

responsible for the bad faith of their officials in the liti-
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gation before the District Court. Second it conclude s that the 

award of fees i th n e Court of Appea l s , where there wa s no 

bad faith, is authorized by the Civil Right s Attorney s ' Fe es 

Award Act of 1976. Pub. L. No. 94-559, codified i n 42 u.s.c. 

§ 1988. The first holding results in a totally unnecessary 

intrusion upon the state's conduct of its own affairs, and the 

second ·is not supportable under this Court's earlier decisions 

outlining congressional authority to abrogate the prote ctions 

of the Eleventh Amendment. 

A. 

Petitioners do not contest the District Court's finding 

that they acted in bad faith. For this reason, the Court 

has no occasion to address the nature of the showing ne cessary 

to support an award of attorneys' fees for bad faith under 

Alyeska Pipe Line Co. v. Wilderness Society, 421 U.S. 240, 
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258-259 (1975) • The only issue before us is whether a prope r 

finding of bad faith on the part of state officials will support 

an award of attorneys' fees directly against the state treasury 

under the ancillary effect doctrine of Edelman v. Jordan, 4 15 

U.S. 651, 668 (1974). 

The ancillary effect doctrine recognized in Ede lman is 

a necessary concomrnitant of a federal court's authority to 

require state officials to conform their conduct to the dictates 

of the Constitution. "State officials, in order to shape 

their official conduct to the mandate of the Court's decrees, 

would more likely have to spend money from the state treasury 

than if they had been left free to pursue their previous course 

of conduct." 415 U.S. at 668. The Court today suggests that 

a federal court may impose a retroactive .financial penalty 

upon a state when it fails to comply with prospective relief 

previously and validly ordered. 11 If a state agency refuses to 
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adhere to a court order, a f' 
inancial penalty may be the most 

effective means of ins . 
uring compliance. II 

~at This --· 
application Of the ancillary 

effect doctrine has never before 

been recognized by th' 
is Court, and there is no need to do so 

in this case, · since it has not been shown that these pet~tioners 

have "refuse [d] to adhere to a court order. 11 A state's jealous 

defense of its authority to operate its own correctional system 

2/ 
cannot casually be equated with contempt of court. 

Even were ·I to agree with the Court that petitioners had 

willfully defied federal decrees, I could not conclude that 

the award of fees against the taxpayers of Arkansas would be 

justified, since there is a less intrusive means of insuring 

respondents• right to relief. It is sufficient to order an 

award of fees against those defendants, acting in their official 
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c•Pacity, who are personally 
responsible f 

or the recalcitrance 

which the District Court w· h 
is es to penal . ize. 

for the federal courts to 

There is no reason 

engage in 1 specu ation as to whether 

the imposition of a fine 
against the State i's "less intrusive" 

than "sending high state 
officials to jail. 11 fil!k at 

So long a s the rights of the plaintiffs and the authority of 

the District Court are amply vindicated by an award of fees, 

it should be a matter of no concern to the court whether those 

fees are paid by state officials personally or by the State 

itself. The Arkansas Legislature has already made statutory 

provision for deciding when its officials shall be reimbursed 

by the State for judgments ordered by the federal courts. Ark. 

Act 543 of 1977, Resp. Br., at 3-5. The Court presents no 

persuasive reason for its conclusion that the decision of who 

must pay such fees may not safely be left to the State involved. 
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}:/ 
I reserve judgment on whether such · a precautionary 

order would be justified where state officials have been 

r shown to have violated previous remedial orders. I also note 

the similarity between this decree and the "no majority of 

any minority" requirement which was found impermissible in 

Spangle;:_, supra, even though it too might have been defended 

on the theory that it was an easily enforceable mechanism 

for preventing future acts of official discrimination. 
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y 
rn any event, it is apparent that h 

t e District Court 

did not consider its order a form of retroactive discjpline 

supporting its pr~vious orders. The Court concluded that the 

allowance of the fee "may incline the Department to act in 

such a manner that further protracted litigation about prisons 

will not be necessary. 11 410 F. s . ~pp. at 285. It does not 

appear to me that the Court ' s desire to weaken petitioners' 

future resistance is a legitimate use of the Alyeska doctrime 

permitting the award of attorneys' fees for past acts of bad 

faith. 
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B. 

For the reasons stated in 
my Brother Powell's dissenting 

opinion, which I join, I d 
0 not agree that the Civil Rights 

Attorneys' Fees Act of 1976 can be 
considered a valid 

congressional abr t ' oga ion of the State's Eleventh Amendment 

immunity. I have in addition serious reservations about the lack 

of any analysis accompanying the Court's transposition of 

the holding of Fitzpatrick v. Bitzer, 427 U.S. 445 (1976) 

to this case. In Fitzpatrick, we held that under § 5 of 

the Fourteenth Amendment Congress could explicitly allow for 

recovery against state agencies without violating the Eleventh 

Amendment. But in Fitzpatrick, supra, there was conceded to 

be a violation of the Equal Protection Clause which is contained 

in haec verba in the language of the Fourteenth Amendment 

itself. In this case the claimed constitutional violation 
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the infliction of cruel and 
J!5 unusual punishment, which is 

expressly prohibited by the Eighth 
but not by the Fourteenth 

Amendment. 
While the Court has held th t th a e Fourteenth 

Amendment "incorporates" the proh1'b1't1'on against cruel and 

unusual punishment, it is not at all clear to me that it 

follows that Congress has the same enforcement power under 

§ 5 with respect to a constitutional provision which has 

merely been judicially "incorporated" into the Fourteenth 

Amendment that it has with respect to a provision which was 

placed in that Amendment by the drafters. 

I would therefore reverse the judgment of the Court of 

Appeals in its entirety. 




