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Synopsis

Background: South Carolina public school students and
non-profit organization brought putative § 1983 class
action against state attorney general for declaratory
judgment that South Carolina’s disorderly conduct law
and prior version of disturbing schools law were
unconstitutionally vague in violation of Due Process
Clause, for permanent injunction against enforcement of
disorderly conduct law, and for expungement relief
enjoining government officials from retaining records of
students who were taken into custody, adjudicated, or
charged under laws. The United States District Court for
the District of South Carolina, Margaret B. Seymour,
Senior District Judge, 566 F.Supp.3d 447, determined that
both laws were unconstitutionally vague on their face as
applied to students, granted summary judgment for
students and organization, and denied attorney general’s
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cross-motion for summary judgment. Attorney general
appealed.

Holdings: The Court of Appeals, Heytens, Circuit Judge,
held that:

students satisfied causation requirement for Article Il
standing;

students satisfied redressability requirement for Article 111
standing;

students satisfied commonality requirement for class
certification;

class representatives’ claims were not atypical of class, as
might have rendered representatives inadequate;

disorderly conduct law was unconstitutionally vague on
its face as applied to students, in violation of Due Process
Clause;

prior version of disturbing schools law was
unconstitutionally vague on its face as applied to students;
and

district court did not abuse its discretion in issuing
expungement relief enjoining government from retaining
records of charges or adjudications under laws.

Affirmed.
Niemeyer, Circuit Judge, filed dissenting opinion.

Procedural Posture(s): On Appeal; Petition for
Declaratory Judgment; Motion for Permanent Injunction;
Motion for Summary Judgment.

West Codenotes

Unconstitutional as Applied
S.C. Code Ann. § 16-17-530(A)(1), (2)

Prior Version Held Unconstitutional as Applied
S.C. Code Ann. § 16-17-420(1)
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Before NIEMEYER, HARRIS, and HEYTENS, Circuit
Judges.

Opinion

Affirmed by published opinion. Judge Heytens wrote the
opinion, in which Judge Harris joined. Judge Niemeyer
wrote a dissenting opinion.

TOBY HEYTENS, Circuit Judge:

South Carolina law makes it a crime for elementary and
secondary school students to act “disorderly” or in a
“boisterous manner”; use “obscene or profane language”;
or “interfere with,” “loiter about,” or “act in an obnoxious
manner” in (or sometimes near) a school. Our primary
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question is whether the challenged laws give students fair
warning about what expressive behaviors may expose
them to criminal penalties and contain sufficient
guardrails to prevent arbitrary or discriminatory
enforcement. Like the district court, we hold the answer is
no.

A

This case involves challenges to two provisions of the
South Carolina Code. The first is known as the disorderly
conduct law. As relevant here, that law makes it a
misdemeanor to “conduct [one]self in a disorderly or
boisterous manner” “at any public place” or “use[ ]
obscene or profane language on any highway or at any
public place or gathering or in hearing distance of any
schoolhouse or church.” S.C. Code Ann. §
16-17-530(A)(1) & (2).

The second provision is known as the disturbing schools
law. During the relevant time, that provision made it a
misdemeanor:

for any person wilfully or
unnecessarily (a) to interfere with
or to disturb in any way or in any
place the students or teachers of
any school or college in this State,
(b) to loiter about such school or
college premises or (c) to act in an
obnoxious manner thereon ....

S.C. Code § 16-17-420(1) (effective June 2, 2010 to May
16, 2018).2

Neither law represents an empty threat. Indeed, the
enthusiasm with which one South Carolina school district
referred its students for criminal charges prompted the
local prosecutor to plead for more disciplinary issues to
be resolved internally. The raw numbers tell a similar
story. During a 6-year period ending in July 2020, there
were 3,735 referrals of people between the ages of 8 and
18 for prosecution under the disorderly conduct law for
“school-related” incidents. JA 657. The disturbing schools
law was even more widely deployed. During a period of

less than 6 years ending in March 2016, more than 9,500
students were referred for prosecution—including
children as young as 7 years old.

*2 Not all referrals result in a student being charged or
adjudicated delinquent. Referrals generally go first to the
South Carolina Department of Juvenile Justice, which
makes a recommendation to the local prosecutor’s office.
If the prosecutor chooses to go forward, the case proceeds
in family court. Even when charges are ultimately
dismissed, however, they continue to appear on a
student’s record with the Department of Juvenile Justice
and the local prosecutor.

B.

In 2016, four students who had been referred or charged
under the disorderly conduct or disturbing schools laws,
and a nonprofit organization that advocates for at-risk
youth, filed a putative class action challenging both laws
as unconstitutionally vague. The district court dismissed
the case for lack of standing, but this Court vacated and
remanded, holding that at least three of the named
plaintiffs adequately alleged a constitutionally sufficient
injury in fact. Kenny v. Wilson, 885 F.3d 280, 291 (4th
Cir. 2018).

On remand, two of the original plaintiffs were voluntarily
dismissed and a new plaintiff was added. At this point, the
plaintiffs are: (1) two of the people who this Court held
adequately alleged injury in fact (S.P. and D.S.); (2) a
high school student charged with violating the disturbing
schools law for events alleged to have occurred at school
when he was in eighth grade (D.D.); and (3) the original
organizational plaintiff.

After denying a motion to dismiss, the district court
certified one main class and two subclasses under Federal
Rule of Civil Procedure 23(b)(2). The main class is
represented by the individual plaintiffs (S.P., D.S., and
D.D.) and includes:

All elementary and secondary
school students in South Carolina,
each of whom faces a risk of ...
arrest or juvenile referral under the
broad and overly vague terms of
[the disorderly conduct law] while
attending school.
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JA 274-75. The first subclass consists of:

All elementary and secondary
school students in South Carolina
for whom a record exists relating to
being taken into custody, charges
filed, adjudication, or disposition
under [the disorderly conduct law].

JA 275. And the second subclass includes:

All elementary and secondary
school students in South Carolina
for whom a record exists relating to
being taken into custody, charges
filed, adjudication, or disposition
under [the disturbing schools law]
prior to May 17, 2018.

Id.

The district court later granted summary judgment for the
plaintiffs. The court held that both laws were
unconstitutionally vague as applied to elementary and
secondary school students, and it permanently enjoined
future enforcement of the disorderly conduct law against
those students.: The district court also “permanently
enjoined” the defendants “from retaining the records of
the” members of each subclass “relating to being taken
into custody, charges filed, adjudication, or disposition”
under either the disorderly conduct or disturbing schools
laws, “except as would be permissible following
expungement under S.C. Code Ann. § 17-1-40.” JA 947.

One of the named defendants—South Carolina’s Attorney
General—appeals, lodging multiple challenges to the
district court’s rulings. We review the district court’s
decision to certify a class for abuse of discretion, its grant
of summary judgment de novo, and its decision to order
injunctive relief for abuse of discretion. See Berry v.
Schulman, 807 F.3d 600, 608 (4th Cir. 2015) (class
certification); Calloway v. Lokey, 948 F.3d 194, 201 (4th
Cir. 2020) (summary judgment); eBay Inc. v.
MercExchange, L.L.C., 547 U.S. 388, 391, 126 S.Ct.
1837, 164 L.Ed.2d 641 (2006) (injunctive relief).

*3 We begin by explaining why plaintiffs have standing
and why we reject the Attorney General’s efforts to
import standing concepts into the class certification
analysis.

A

No lawsuit may proceed in federal court unless the party
seeking relief has Article Il standing. Because “standing
is not dispensed in gross,” “a plaintiff must demonstrate
standing for each claim [it] seeks to press and for each
form of relief that is sought.” Town of Chester v. Laroe
Estates, Inc., 581 U.S. 433, 137 S. Ct. 1645, 1650, 198
L.Ed.2d 64 (2017) (quotation marks omitted).

Article 111 standing has three elements. The plaintiff must
have “suffered an injury in fact that is concrete,
particularized, and actual or imminent.” Thole v. U.S.
Bank N.A,, U.S. ——, 140 S. Ct. 1615, 1618, 207
L.Ed.2d 85 (2020). The plaintiff’s injury must have been
“caused by the defendant.” 1d. And it must be “likely” the
plaintiff’s injury will “be redressed by the requested
judicial relief.” Id.

We conclude two of the named plaintiffs—S.P. and
D.D.—between them have standing to seek each form of
relief requested in the current complaint and granted by
the district court. Accordingly, we need not consider
whether the other plaintiffs have standing or if their
claims are otherwise justiciable. See Town of Chester, 137
S. Ct. at 1650 (stating that where “there are multiple
plaintiffs,” “[a]t least one plaintiff must have standing to
seek each form of relief requested in the complaint”);
Rumsfeld v. Forum for Acad. & Inst. Rights, Inc., 547
U.S. 47, 52 n.2, 126 S.Ct. 1297, 164 L.Ed.2d 156 (2006)
(unnecessary to consider other plaintiffs once one plaintiff
has established standing to bring a particular claim).

During an earlier appeal, this Court held S.P. made
“allegations ... sufficient to establish an injury in fact.”
Kenny, 885 F.3d at 291. Indeed, the Court determined
S.P. satisfied that requirement in two ways. First, S.P. had
“a sufficiently imminent [future] injury” by alleging she
faced “a credible threat of prosecution” for conduct that
“is inevitable on school grounds.” Id. at 288-89, 291
(quotation marks omitted). Second, S.P. had “an ongoing
[present] injury” because she “plausibly allege[d]” the
disorderly conduct and disturbing schools laws “have a
chilling effect on [her] free expression.” Id. at 288, 289
n.3.
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*4 D.D. was not yet a plaintiff during the previous appeal.
But we do not perceive—and the Attorney General does
not identify—any relevant difference between S.P.’s and
D.D.’s allegations supporting standing. Nor does the
Attorney General assert that S.P. and D.D. failed to back
up their allegations “with the manner and degree of
evidence required at the successive stages of the
litigation.” Lujan v. Defenders of Wildlife, 504 U.S. 555,
561, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992).

The second and third standing requirements—causation
and redressability—are also satisfied. The threat of future
prosecution, the present chill of constitutionally protected
expression, and the lingering effects of having been
referred or charged (S.P. under the disorderly conduct law
and D.D. under the disturbing schools law) are directly
caused by the challenged laws. In addition, each of those
harms is likely to be lessened by injunctions barring the
future enforcement of the disorderly conduct law against
students and prohibiting government officials from
making further use of past referrals or charges.

B.

The Attorney General does not directly assert plaintiffs
lack standing. At the same time, many of the Attorney
General’s arguments about why the district court abused
its discretion in certifying the three classes represent
efforts to import justiciability concepts into the class
certification analysis.

For example, the Attorney General insists that “[t]he vast
majority” of South Carolina’s nearly 800,000 elementary
and secondary school students “never have been charged
under either” the disorderly conduct or disturbing schools
laws, “nor will they be concerned that they might be
charged in the future.” A.G. Br. 50. The Attorney General
also suggests “many students ... may prefer that the laws
be enforced.” Id. at 49.

To be sure, if the class representatives fell within the
purported “majority” the Attorney General describes,
there would be no justiciable case or controversy. People
without their own government records lack standing to
ask that other people’s records not be used. See Kenny,
885 F.3d at 287 n.2 (“one plaintiff does not have standing
to request that another plaintiff’s records be expunged”).
Even those who have suffered a past harm—including a
referral or charge—cannot seek injunctive relief against
future referrals or charges unless a recurrence is likely.
See, e.g., City of Los Angeles v. Lyons, 461 U.S. 95,

105-10, 103 S.Ct. 1660, 75 L.Ed.2d 675 (1983). And at
least at some point, lack of disagreement between the
parties about what should happen in the real world would
prevent “sufficient concrete adversity ... to satisfy Article
H1.” Clarke v. Securities Indus. Ass’n, 479 U.S. 388, 397
n.12, 107 S.Ct. 750, 93 L.Ed.2d 757 (1987).

But none of that has anything to do with class
certification. “Once threshold individual standing by the
class representative is met, a proper party to raise a
particular issue is before the court [and] there is no
further, separate ‘class action standing’ requirement.” 1
Newberg and Rubenstein on Class Actions § 2:1 (6th ed.
2022). Put another way, “[i]f a class representative has
standing” to seek equitable relief, “the case is justiciable
and the proponent of the class suit need not demonstrate
that each class member has standing” to obtain class
certification. § 2.3 & n.15 (citing cases); accord Hyland v.
Navient Corp., 48 F.4th 110, 118 & n.1 (2d Cir. 2022);
Olean Wholesale Grocery Coop., Inc. v. Bumble Bee
Foods LLC, 31 F.4th 651, 682 n.32 (9th Cir. 2022) (en
banc). As we have already explained, at least one class
representative for the main class and both subclasses has
Article 111 standing to seek each form of equitable relief
requested in the complaint. Nothing more is required on
that score.

*5 We also are unpersuaded by the Attorney General’s
arguments that the main class and two subclasses certified
by the district court fail the commonality, adequacy, and
typicality requirements imposed by Federal Rule of Civil
Procedure 23. This Court’s “review of class certification
issues is deferential, cognizant of both the considerable
advantages that our district court colleagues possess in
managing complex litigation and the need to afford them
some latitude in bringing that expertise to bear.”
Krakauer v. Dish Network, L.L.C., 925 F.3d 643, 654 (4th
Cir. 2019).

Commonality requires an entire set of claims “depend
upon a common contention” that is “capable of classwide
resolution.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338,
350, 131 S.Ct. 2541, 180 L.Ed.2d 374 (2011). That
standard is satisfied here. The common contention among
members of the main class is that the disorderly conduct
law is unconstitutionally vague because it fails to provide
fair notice about what conduct is prohibited and invites
discriminatory enforcement. That contention is “capable
of classwide resolution” because the “determination of its
truth or falsity will resolve an issue that is central to the
validity of each one of the” class members’ “claims in one
stroke.” Id.

Each of the subclasses likewise shares a question. By their
terms, the subclasses are limited to “elementary and


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992106162&pubNum=0000780&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_780_561&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_780_561
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992106162&pubNum=0000780&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_780_561&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_780_561
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044063301&pubNum=0000506&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_506_287&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_287
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044063301&pubNum=0000506&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_506_287&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_287
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118235&pubNum=0000780&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_780_105&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_780_105
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118235&pubNum=0000780&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_780_105&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_780_105
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987005094&pubNum=0000780&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_780_397&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_780_397
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987005094&pubNum=0000780&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_780_397&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_780_397
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0292058395&pubNum=0113076&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0292058395&pubNum=0113076&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0292058395&pubNum=0113076&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056920969&pubNum=0008173&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_8173_118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_8173_118
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056920969&pubNum=0008173&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_8173_118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_8173_118
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2055907240&pubNum=0008173&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_8173_682&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_8173_682
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2055907240&pubNum=0008173&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_8173_682&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_8173_682
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048381044&pubNum=0000506&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_506_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_654
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048381044&pubNum=0000506&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_506_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_506_654
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025520221&pubNum=0000780&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_780_350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_780_350
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025520221&pubNum=0000780&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&fi=co_pp_sp_780_350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_780_350
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025520221&pubNum=0000780&originatingDoc=Ifb078010b2de11edb0ace8a0114e5235&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)

secondary school students in South Carolina for whom a
record exists relating to being taken into custody, charges
filed, adjudication, or disposition” under the disorderly
conduct law or the disturbing schools law. JA 275. The
subclasses’ members thus share the “same injury”—that
is, the harms flowing from the existence of such records.
Wal-Mart, 564 U.S. at 350, 131 S.Ct. 2541 (quotation
marks omitted). What is more, a class action has potential
to generate “common  answers”—including the
permissibility of the type of injunctive relief sought by the
plaintiffs and awarded by the district court. 1d. (quotation
marks omitted).

The Attorney General also insists the class
representatives’ claims are atypical because each of the
class representatives has been referred under or charged
with violating the disorderly conduct or disturbing
schools law, even though the vast majority of class
members have never been charged under either statute.
But the main class brings a pre-enforcement challenge
against future uses of the disorderly conduct law, and the
class representatives’ past charges do not bear on their
typical experiences as students threatened by future
prosecution. The class representatives’ claims are
especially typical of members of the subclasses, whose
members were all arrested, charged, or adjudicated under
one of the laws at issue.

The Attorney General fares no better in his passing
suggestion that “the disparity in the status of the
individual Plaintiffs and most all of the class members
prevents them from ‘adequately protect[ing] the interests
of the class.” ” A.G. Br. 51 (quoting Fed. R. Civ. P.
23(a)(4)). “The adequacy inquiry under Rule 23(a)(4)
serves to uncover conflicts of interest between named
parties and the class they seek to represent.” Amchem
Products, Inc. v. Windsor, 521 U.S. 591, 625, 117 S.Ct.
2231, 138 L.Ed.2d 689 (1997). The Attorney General
identifies no such conflicts of interest. If anything, the
class representatives’ experiences with being charged
under the challenged statutes enhance their incentive to
vigorously prosecute the class’s shared claim that the
disorderly conduct law cannot be fairly enforced against
students. The Attorney General points to no
authority—nor do we see any rationale—for decertifying
a class because its representatives are more highly
motivated than unnamed class members to advance their
shared interests. We thus hold that the district court did
not abuse its discretion in certifying the main class and its
two subclasses.

*6 Like the district court, we hold that both the disorderly
conduct and  disturbing  schools laws are
unconstitutionally vague as applied to elementary and
secondary school students. See note 1, supra (identifying
portions of the disorderly conduct law not challenged in
this litigation).

A

The Fourteenth Amendment declares: “No State shall ...
deprive any person of life, liberty, or property, without
due process of law.” U.S. Const. amend. XIV, § 1. One
component of due process is the void-for-vagueness
doctrine. That doctrine bars a State from taking away life,
liberty, or property under a law that fails to “give a person
of ordinary intelligence adequate notice of what conduct
is prohibited” or lacks “sufficient standards to prevent
arbitrary and discriminatory enforcement.” Manning v.
Caldwell for City of Roanoke, 930 F.3d 264, 272 (4th Cir.
2019) (en banc).

Of course, nearly every law entails some ambiguity, and
“[t]he degree of vagueness tolerated ... depends in part on
the type of statute.” Manning, 930 F.3d at 272. Because
“the ‘consequences of imprecision are qualitatively less
severe,” ” “[lless clarity is required in purely civil
statutes.” Id. (quoting Village of Hoffman Estates v.
Flipside, Hoffman Estates, Inc., 455 U.S. 489, 499, 102
S.Ct. 1186, 71 L.Ed.2d 362 (1982)). In contrast, laws
imposing “criminal penalties” or “threaten[ing] to inhibit
the exercise of constitutionally protected rights” are
subject to “a stricter standard.” Hoffman Estates, 455 U.S.
at 499, 102 S.Ct. 1186; Manning, 930 F.3d at 272. The
“test of vagueness applies with particular force in review
of laws dealing with speech.” Hynes v. Mayor & Council
of Oradell, 425 U.S. 610, 620, 96 S.Ct. 1755, 48 L.Ed.2d
243 (1976); accord Edgar v. Haines, 2 F.4th 298, 316 (4th
Cir. 2021) (explaining the “twin concerns of inadequate
notice and arbitrary or discriminatory enforcement are
especially pronounced when a regulation implicates
speech” (quotation marks omitted)).

The Attorney General offers three arguments for applying
a more lenient vagueness test here. We find each
unpersuasive.

Citing Hoffman Estates and this Court’s decision in
Martin v. Lloyd, 700 F.3d 132 (4th Cir. 2012), the
Attorney General asserts the challenged laws do not
implicate “a substantial amount of constitutionally
protected conduct” and thus may not be declared void for
vagueness unless they are “impermissibly vague in all
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