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Vira CELESTAIN et al. 

Vv. 

VERMILION PARISH SCHOOL 

BOARD et al. 

Civ. A. No. 11908. 

United States District Court, 

W. D. Louisiana, 

Lafayette Division. 

June 26, 1972. 

Rule was brought by the United 

States on behalf of Negro member of 

high school teaching staff, seeking his 

appointment as an elementary school 

principal within the Vermilion Parish 
public school system. The _ District 
Court, Putnam, J., held that (1) plain- 
tiff and the other members of the pro- 
fessional family whose positions were 
changed when various. schools were 

closed did not fall within the category of 

persons encompassed in Singleton’s pro- 
visions, since the record established that 

their schools had not been closed as a re- 

sult of the desegregation process in Ver- 

milion Parish, and (2) even assuming 

that the demotion of plaintiff from 
teaching principal to teacher was the re- 

sult of desegregation, the school board, 

its individual members and the superin- 

tendent of schools had nevertheless dis- 

charged their obligations to plaintiff un- 
der the pro se preferential rule an- 
nounced in the Lee cases, where only 
one teaching principalship remained in 

the system and had not become vacant, 

and where they had offered plaintiff 
two important positions for which he 
was fully qualified but which he refused 
to accept. 

Order in accordance with opinion. 

1. Schools and School Districts €-141(6) 

Objective criteria to be applied to 
staff members dismissed or demoted as 

a result of integration must also be ap- 

plied to determine whether any such dis- 

missed or demoted staff member must 

be appointed to a vacancy equal to his 
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former position, thereafter arising in 

the system. 

2. Schools and School Districts €-141(6) 

A school board need not offer a 

staff or faculty member an unlimited 
choice of any and all vacancies that 
might occur after his dismissal or demo- 

tion due to integration of the school sys- 
tem; rather, once a position equal to the 
one previously held has been offered, the 

faculty member in question may either 
accept it or voluntarily reject it, and 

such a tender fulfills the board’s obliga- 

tion to the faculty member and dispens- 

es it from offering future vacancies of a 

like position to him. 

3. Schools and School Districts €-141(6) 

Responsibilities attendant upon the 
former position are a paramount consid- 

eration when applying the Singleton def- 

inition of “demotion” to filling new va- 

cancies, and the equal pay requirement 

is subordinate thereto. 

4. Schools and School Districts €-141(6) 

Predicated on the primary assump- 
tion that his demotion was the result of 

desegregation, black teacher, who had 

been a teaching principal, suffered a di- 
minishment in his responsibilities and 
was within the Singleton definition of a 

demoted member of the faculty; and it 

was school board’s obligation to offer 

him the first vacancy tantamount or 

equal to his previous position. 

5. Schools and School Districts <-141(6) 

Assuming that the demotion of 

black teacher, who had formerly been a 
teaching principal, was the result of de- 
segregation, school board, its members 

and the superintendent of schools had 
nevertheless discharged their obligations 

to the teacher under the pro se preferen- 
tial rule announced in the Lee cases, 

where there was only one teaching prin- 

cipalship remaining in the system and it 

had not become vacant, and where the 

teacher, who was fully qualified for both 

positions, was offered but turned down a 

position as supervising principal at a 

high school and a position of first 1m- 

portance in the school system’s adult ed- 

ucation program.
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6. Schools and School Districts ¢—141(1) 

Record as a whole established that 

Herod High School was the only school 

closed as a result of the desegregation 

process in Vermilion Parish, and that its 

faculty and staff were the only displaced 

or demoted members of the school sys- 

tem’s professional population; accord- 

ingly, the black plaintiff and the other 
members of the _ professional family 

whose positions were changed when var- 
ious other schools were closed did not 

fall within the category of persons en- 

compassed in Singleton’s provisions; 

they were not persons whose demotions 

were the result of the desegregation of 

the school system. 

—_———_-@——__- 

Margrett Ford, New York City, for 

plaintiffs. 

Harry J. Kron, Jr., Thibodeaux, La., 

for defendants. 

Gerald F. Kaminski, and Joseph D. 
Rich, Education Section, Civil Rights 

Div., U. S. Dept. of Justice, Washing- 

ton, D. C., amicus curiae. 

FINDINGS AND CONCLUSIONS 

PUTNAM, District Judge. 

This rule was brought by the United 

States by and through the Office of At- 

torney General, Department of Justice, in 

behalf of Mr. Ned Robinson, a Negro 
member of the teaching staff at Guey- 

dan High School, seeking his appoint- 

ment as an Elementary School Principat 

within the Vermilion Parish public 
school system. Defendants are the 

School Board, its individual members, 
and the Superintendent of Schools. 
Back pay for Mr. Robinson is also an is- 
sue, 

_ We find the facts as follows: 

1. Mr. Ned Robinson was employed 
by the Board in 1954 as teaching princi- 
pal at a small Negro elementary school 

in the town of Gueydan, which lies in 
the extreme western portion of Vermi- 

lion Parish. He continued in this posi- 
tion until the school, Jesse Owens Ele- 

mentary, was closed at the end of the 
1966—67 school year. | 

2. Jesse Owens Elementary School 

served walk-in pupils only. In 1966-67 

the student body consisted of 57 pupils 
and the faculty consisted of three teach- 

ers. Following closure of Jesse Owens, 

Mr. Robinson was transferred to the po- 

sition of Teaching Principal at the Wilk- 
ins Stroud Elementary School, located in 

Kaplan, Louisiana, in the central portion 

of Vermilion Parish and some sixteen 

miles from Gueydan by road. At the 

end of the 1967-68 school year, this 

school, also a small all-black neighbor- 

hood school serving 136 pupils and uti- 

lizing five teachers, was closed. 

3. The Mouton Cove Elementary 

School, an all-white institution with a 

small student body, faculty and Teaching 

Principal, was closed at the end of the 
1967-68 school year, and Perry’s Bridge 

Elementary, another all-white school 

comparable in size, grade structure, and 

student body to the others was closed at 

the end of the 1967-68 school year. 

4. The defendant Board was ordered 

to desegregate under a “freedom of 

choice” plan in 1966. In closing the 

four schools mentioned above the Board 
pursued a plan of consolidation of the 
schools in its system conceived and put 
into effect after the present Superin- 
tendent of Schools, Dr. Joseph Kite, was 
elected to that position in 1967. All of 

the Negro students then in the system 
were either absorbed into the existing or 

newly constructed schools in their re- 

spective communities, or allowed to at- 
tend Herod High School, located in 

Abbeville, if they chose to do so. In 
1967, following the decision in United 

States v. Jefferson County Board, et al, 

5th Cir., 1966, 372 F.2d 836, aff’d en 
bane 1967, 380 F.2d 385, cert. den., Cad- 
do Parish School Bd. v. United States, 

889 U.S. 840, 88 S.Ct. 67, 19 L.Ed.2d 
108, 1967, this court imposed the re- 
quirements of that decree upon the de- 
fendants pursuant to the mandate coming 

down to us, which again permitted 

“freedom of choice’. The history of 
this suit may be obtained by reading



620 

Conley v. Lake Charles School Board, et 
al, W.D.La.1968, 293 F.Supp. 84, re- 

versed in Hall v. St. Helena Parish 

School Board, et al (consolidated ap- 
peals), 5th Cir. 1969, 417 F.2d 801, and 

Conley v. Lake Charles School Board, 

W.D.La.1969, 303 F.Supp. 394, and the 

opinion of this court in the instant case 
rendered on August 4, 1969, which was 

not reported. <A copy of this opinion 

will be attached to these findings and 

conclusions for reference. No appeal 
was ever taken from this decree. As a 

matter of historical fact, therefore, Mr. 

Robinson’s previous position of Teaching 

Principal did not become vacant as a di- 

rect result of any desegregation orders 

or decrees entered by the court. 

5. Closure of Jesse Owens, Wilkins 

Stroud, Perry’s Bridge and Mouton Cove 

Elementary Schools was inevitable and 

necessary to an economical administra- 

tion of the school system, and would 

have occurred even though the original 

decree of 1966 had never been entered. 

We do not imply or suggest that other 

all-black schools might not have been 
built by the Board in the absence of the 
pending litigation. While closure of the 
schools was advanced as a reason for 

adoption of the parish desegregation 

plan in 1969 in preference to the plan 

submitted by HEW, the deciding factor 

as reflected in this court’s opinion was 
the affirmative attitude of the Board 

and the admitted fact that its proposed 

plan was in the best interest of the sys- 

tem and the educable children enrolled 

in its schools. (See also transcript of 
pretrial conference held in August, 1969, 

in this record). 

6. Mr. Robinson holds a bachelor’s 

degree, a master’s degree, and has com- 

pleted 35 hours toward his doctorate 

from accredited educational institutions. 

At closure of Wilkins Stroud Elementa- 

ry he was retained in the school system 

as a teacher of mathematics and science 

at the Gueydan High School, which he 

retains at this date. In addition to his 

regular teacher’s salary, the Board has 

continued to implement his pay with the 
principal’s supplement of $1050.00 and 
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his total salary at present is $11,400.00 

per annum. 

7. Mr. Robinson first indicated to 

the Superintendent that he was interest- 

ed in a job within the system commensu- 

rate with his previous employment by 

letter dated May 11, 1968, and succes- 

sively thereafter when various principal- 

ships were open and came to his atten- 

tion through May 14, 1972. His current 

application is for the position of Super- 

vising Principal if a grade five through 

six, or other elementary school, is 

opened during the 1972-73 term at the 

former Herod School facilities in Abbe- 

ville. This school would serve approxi- 

mately 600 pupils and utilize 27 teachers 

of both races, and is located approxi- 

mately thirty miles from his residence. 

At the hearing he stated that he would 

also be interested in the principalship 
vacancies presently existing at the Sev- 

enth Ward Elementary School, 243 pu- 
pils, 9 teachers, grades 1-8, and E. 

Broussard High School, 309 pupils, 16 

teachers, grades 1-12. 

8. The first principalship filled by 
the Board after the decision in Singleton 

v. Jackson Municipal Separate School 

District, 5 Cir. 1970, 419 F.2d 1211, was 

handed down, was at Pecan Island High 

School, 110 pupils, eight teachers, grades 

1-12. This position is a Supervising 
Principalship. The only remaining 
school employing a Teaching Principal 

in the system today is Forked Island El- 

ementary, 130 pupils, 6 teachers, grades 

1—6, in which no vacancy has occurred 
since prior to the year 1966. The Pecan 

Island principalship was not offered to 
Mr. Robinson. 

9. In October, 1971, this court or- 

dered that our decree of 1969 be amend- 

ed to include the Singleton, supra, re- 

quirements as to faculty and staff, and 

the reporting requirements of United 

States v. Hinds County, 5 Cir. 1970, 433 

F.2d 611, and this was done on Novem- 

ber 17, 1971. However, on October 8, 

1970, the Board was made aware of the 

Singleton requirements and ordered to 

adopt objective criteria to be applied in 

the event of any reduction of staff or



CELESTAIN v. VERMILION PARISH SCHOOL BOARD 621 
Cite as 364 F.Supp. 618 (1972) 

faculty at any school in the system 

which resulted in the discharge or demo- 

tion of any person employed therein as a 

result of the desegregation process. 

Sometime thereafter the Board did 
adopt such criteria, a copy of which is 

in the record as Exhibit D-—1. Accord- 

ing to Exhibit D-2, Mr. Robinson’s qual- 

ifications based upon the Board’s crite- 

ria were superior to those of two of the 

five principalships filled by the Board 

since the effective date of Singleton on 

October 10, 1969. See also U.S. Exhibit 

10. 

10. The responsibilities of Teaching 

Principal at Jesse Owens and Wilkins- 

Stroud Elementary schools required him 
to teach two classes full-time and to su- 

pervise teachers, extra-curricular activi- 

ties, one lunch room employee and one 

janitorial employee, together with other 
general duties of discipline of students, 

parental consultation and parent-teacher 

relations in the community. These su- 

pervisory and administrative responsi- 

bilities occupied approximately fifteen 

per cent of his time. 

11. Expert testimony elicited in the 

case by the Court from Dr. Louis Cous- 

san, Dean of the College of Education, 

University of Southwestern Louisiana, 
Lafayette, Louisiana, who was called to 
the stand at the request of the Court 

and whose qualifications were agreed to 

by all parties, established that: (a) in 

present day school systems the Teaching 

Principal has been eliminated except in 
some few remaining rural schools, (b) 

the responsibilities of a Teaching Prin- 

cipal at schools of the size and grade 
structure of Jesse Owens and Wilkins 

Stroud are greater than those imposed 

upon faculty members engaged in teach- 

ing only, such as the position Mr. Robin- 

son now holds, (c) Mr. Robinson’s quali- 

fications viewed objectively qualify him 
for the principalship of any school in 
public school systems of this area, even 

as a Supervising Principal, and (d) the 
job status of Teaching Principal former- 

ly held by him at the time of closure of 

Wilkins Stroud is tantamount or equal 
to the job status of Teaching Principal 

at any elementary or high school, and 

also as an active, administrative, work- 

ing position as Assistant Principal at 

any large high or elementary school in 

school systems in this area, from a 

standpoint of responsibility and (e) his 

objective qualifications fit him for any 
supervisory or administrative positions 

on the Central Staff or in Federal Pro- 

grams administered by school systems in 

this area. We so find. The duties and 

responsibilities of Supervising Princi- 
pals, Teaching Principals, and Federal 

Programs Supervisors as well as Assist- 

ant Principals, are set forth more par- 

ticularly in Joint Exhibit 1, taken from 
the guidelines employed by the Vermi- 

lion Parish School Board, supplemented 

by the testimony of Dr. Kite, Dean 

Coussan and Mr. Robinson at this hear- 
ing. 

12. We further find from consider- 

ing all of the evidence in this case that 

appointment as Supervising Principal to 
any school in the Vermilion Parish 

School System or to the Central Staff or 
the Director of Federal Programs’ staff 

in a supervisory capacity would be a 

promotion over the positions held by Mr. 
Robinson due to the fact that there is a 

substantial difference in responsibility 

attached to these positions in all aspects 

of supervision and administration. This 

conclusion is based upon a down-to-earth 

assessment of the realities of the duties 

imposed upon educators at these levels 
in actual practice, as developed by the 

evidence in the case. 

13. Dr. Kite, in making his recom- 

mendations for appointment of princi- 

pals and assistant principals to the de- 

fendant Board, exercised his own indi- 

vidual best judgment in considering the 

ability of the applicants to relate to the 
community in which the school was lo- 
cated, to establish good public relations, 

faculty relationships, and principal-par- 
ent relations in disciplinary matters, to 
the best interest of the school and of 

education in his school system. He con- 
sidered the application of Mr. Robin- 
son along with all other applications 

before him on the basis of the objec-
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tive criteria developed by the Board 

in the appointments made since October 

10, 1969, for each position to which Mr. 

Robinson had made application. He did 

not know that the Singleton criteria ap- 

plied to appointments to new vacancies, 

but was under the impression that it 

applied only to discharged faculty and 
staff following in the wake of the uniti- 

zation of the public schools under his su- 

pervision. Further, he had been advised 

that because closure of the schools to 
which this employee had been assigned 
resulted from the voluntary acts of the 
Board while under “freedom of choice” 

decrees and prior to Singleton, he would 

not fall within the categories included in 

that decree. 

14. There were five Negro school 

principals in the Vermilion Parish 

School System when our first decree was 
entered in 1966. They, with two other 

white Teaching Principals, were dis- 

placed as the result of school closures 
outlined above. Two of the Negro prin- 

cipals have retired, two have accepted 

staff positions and Mr. Robinson with 
the two white principals were absorbed 
into the faculties as teachers at other 
schools in the system. 

15. On April 21, 1972, Dr. Kite 

wrote to Mr. Robinson and offered him 
the position of Supervisor of Adult Edu- 
cation in the school system, directly un- 

der the Director of Federal Programs, 

with general supervision over all of the 

teachers and other employees in this 
work. This same position was occupied 

by Dr. Kite prior to his election as Su- 
perintendent. He resigned as a teacher 
and coach of Kaplan High School to take 

the appointment. The position now pays 
$13,600 per year. This offer was de- 
clined. U.S. Exhibits 7 and 8. During 

the trial of this motion the offer was 

again tendered to Mr. Robinson, and, in 

addition, defendants tendered to him ap- 

pointment as Supervising Principal at 

Pecan Island High School, this being the 

first vacancy occurring after the Single- 

ton requirements became effective. 

Both positions were declined. Mr. Rob- 
inson stated that he would accept ap- 
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pointment as principal at E. Broussard, 

Herod Elementary if reopened, and Sev- 

enth Ward Elementary, but these were 

not offered to him. No firm offer of 

appointment as Assistant Principal at 
any of the system’s high schools or larg- 

er elementary schools has been made. It 

is established further that his employ- 

ment as Supervising Principal at any 

school to which he might commute from 

Gueydan on a daily mileage basis of 

from 25 to 35 miles one way would keep 

him away from his home and family as 

long or longer than would his employ- 

ment as Supervisor of Adult Education, 
because the Principal is required to at- 
tend sports events, school plays, PTA 

meetings and like events, as well as to 

remain at the school until the last school 

bus leaves the premises. 

OPINION AND CONCLUSIONS 

Assuming the position most favorable 
to the Government, that Mr. Robinson 
was demoted as a result of the desegre- 

gation process in 1968 with closure of 

Wilkins-Stroud School, within the mean- 

ing of Singleton, supra, we next ap- 

proach the question of his rights within 

the school system to future job openings 

under the rule of that case and subse- 

quent decisions controlling in this Cir- 

cuit. 

In that case the Fifth Circuit Court 

of Appeals, in what was then an ob- 
viously necessary step to prevent the 

dismissal of many black . 

“principals, teachers, teacher-aides and 

other staff who work directly with chil- 

dren .”’ as the result of deseg- 

regation in other school districts, re- 

quired all Boards to develop objective 

criteria to be used in “. select- 

ing the staff member who is to be dis- 

missed or demoted ” and de- 

fined the term ‘“‘Demotion” as follows: 

““Demotion’ as used above includes 

any reassignment (1) under which the 

staff member receives less pay or has 

less responsibility than under the as- 

signment he held _ previously, (2) 

which requires a lesser degree of skill 

than did the assignment he held pre-
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viously, or (3) under which the staff 

member is asked to teach a subject or 

grade other than one for which he is 

certified or for which he has had sub- 

stantial experience within a reasona- 

bly current period. In general and 
depending upon the subject matter in- 

volved, five years is such a reasonable 

period.” (Emphasis supplied) 

It further clearly stated the rule that: 

“In addition if there is any such dis- 

missal or demotion, no staff vacancy 

may be filled through recruitment of . 

a person of a race, color, or national 
origin different from that of the indi- 

vidual dismissed or demoted, until 

each displaced staff member who is 

qualified has had an opportunity to 

fill the vacancy and has failed to ac- 

cept an offer to do so.” (Emphasis 
supplied) 

This School Board escaped the confu- 

sion following upon the decisions of the 

United States Supreme Court in Alexan- 

der v. Holmes County, 1969, 396 U.S. 19, 

90 S.Ct. 29, 24 L.Ed.2d 19, and Carter v. 

West Feliciana Parish School Board, 
1970, 396 U.S. 290, 90 S.Ct. 608, 24 L. 
Ed.2d 477, which reversed the Singleton 

decision in part, but which preserved the 

protective clauses quoted above for the 
benefit of dismissed or demoted faculty 
members. The Vermilion Board found 

itself in this position because of two fac- 

tors not unrelated to this hearing: (1) 

there was no appeal taken from our de- 

cree of 1969 approving the Board’s plan 
in consequence of which Singleton, su- 
pra, was not incorporated into the origi- 

nal decree, and (2) full integration of 

the student body was achieved at the be- 

ginning of the 1970-71 school session by 

closure of the Herod School at Abbeville, 
which had been kept open to allow Ne- 

gro students to exercise their choice of 
attending a school with a majority Ne- 
gro student body. 

After our order of September 18, 
1970, entered en banc, objective criteria 
were developed by the Board. The suf- 
ficiency of these criteria is not for deci- 

sion at this time and nothing in this 

opinion shall be construed as an unquali- 

fied approval of their form and content. 

They do, however, compare favorably 
with the criteria approved in the case of 

United States v. Texas Education Agen- 
cy et al., 5 Cir., 1972, 459 F.2d 600, at- 
tached to that decision as appendices. 

On the basis of these criteria, Mr. Rob- 

inson would have qualified for the posi- 

tion of Supervising Principal at Pecan 

Island High School. There is no show- 

ing that he knew of the existence of 

such criteria, or that he knew of the va- 

cancy at that school. He testified that 
he did not know of it at the time, and 

we accept this as true. 

[1] More recently the cases of Lee v. 

Macon County Board of Education, 5 

Cir. 1971, 453 F.2d 1104, and Lee v. Ma- 
con County Board of Education, 5 Cir. 
1972, 456 F.2d 1371, have interpreted 
the Singleton requirements to mean that 

the objective criteria to be applied to 

staff members dismissed or demoted as 

a result of integration, must also be ap- 

plied to determine whether or not any 

such dismissed or demoted staff mem- 

bers must be appointed to any vacancy 
equal to his former position, thereafter 

arising in the system. Subjective evalu- 

ations by the Superintendent or Board 
or any other school official charged with 

the responsibility of filling vacancies 
such as were employed by Dr. Kite in 

this case, are referred to in the Lee de- 

cisions as “administrative intuition”, 

and may not be considered. 

Such “administrative intuition” is 

universally practiced in the business 
world when executive or administrative- 

ly important positions are to be filled, 
and it will doubtless be difficult for the 

layman, or even members of the faculty 

and staff in the public school systems, to 

understand why they are not equally val- 
id and important in deciding which 

“oo, principals, teachers, teacher- 

aides and other staff who work directly 
with children . . .” are to be pro- 

moted in the public school systems. 
But, in order to insure that discrimina- 

tion on account of race, color, national 
origin, religion or any other ground, is
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not practiced against displaced person- 

nel, the Court stated the law to be: 

“In Singleton, this Court granted a 

limited preferential right to promo- 
tion, in the event of subsequent vacan- 

cies, to members of the pre-desegrega- 

tion order school staff population who 

were dismissed, demoted, or displaced 

in the wake of school desegregation. 

(Citation omitted.) The essence of 

the Singleton approach as a protection 

of the Fourteenth Amendment rights 

of those displaced is this: if a school 

official, administrator, teacher, princi- 

pal, or coach is demoted or dismissed 

as a result of a desegregation order, 

and if his objective qualifications for 
his former position do not diminish in 

an absolute sense after the issuance of 

the order and his displacement, then 

he must be given the opportunity to 
assume any new position equal to the 

one he lost, prior to the offering of 

the position to any new applicants. 

This is the per se presumption of Sin- 
gleton underlined in our recent deci- 

sion in Lee v. Macon County Bd. of 

Educ., 5 Cir. 1971, 453 F.2d 1104 
[1971] in which we reviewed a similar 
situation of ‘faculty fallout’” (456 F. 

2d at 13873. Emphasis supplied.) 

[2] But we do not read Singleton or 
either of the Lee cases as requiring the 
Board to offer to such staff or faculty 
member an unlimited choice of any and 

all vacancies that might occur after his 

dismissal or demotion. In Singleton, as 

we have emphasized above, the court 
speaks of a vacancy—the word is used 

in the singular. Once a position equal 
to the one previously held has been of- 

fered, the faculty member in question 

may either accept it or voluntarily reject 
it. Such a tender, in our opinion, ful- 
fills the obligation of the Board to the 

faculty member and dispenses it from 

offering all future vacancies of a like 

position to him. His option is absolute, 
but if he does not exercise it when ten- 

dered, he “‘opt[s] out”, 453 F.2d at 1110. 

[3] The Court went further, and em-: 

phasized that the responsibilities attend- 
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ant upon the former position are a para- 

mount consideration when applying the 

definition of “demotion” in Singleton to 
filling new vacancies, and that the equal 

pay requirement is subordinate thereto. 

[4] In this case, following these 

principles as we are bound to do, the ev- 

idence is abundantly clear that although 

Mr. Robinson in his present capacity as 

math and biology teacher at Gueydan 

High School draws the same pay he 

would draw as a Teaching Principal, his 
responsibilities have been diminished. 

We conclude that he is within the Sin- 

gleton definition of a demoted member 

of the faculty, predicated upon our pri- 
mary assumption that his demotion was 

the result of desegregation. 

We further conclude that it was, and 
is, the Board’s obligation under Single- 

ton and Lee decisions, supra, to offer 

him the first vacancy tantamount or 

equal to his previous employment. The 

evidence in this case shows that there is 

only one Teaching Principalship remain- 
ing in the system and that it has not be- 

come vacant. But the evidence further 

shows that the Pecan Island High School 

principalship was the first vacancy oc- 
curring after Singleton that was filled 

by a person of a race other than that of 

Mr. Robinson, most nearly equal to his 

former position in the system. Also, ac- 
cording to the Vermilion Parish School 

Board’s own objective criteria, his quali- 
fications fully meet the requirements of 

the job. See Exhibit D-2. The Board 

has voluntarily offered this appointment 
to him. Moreover, over and above this, 

they have offered him a position of first 

importance in the Adult Education Pro- 

gram of this system. He is fully quali- 

fied for this position as well. He has 

declined these offers. 

[5] Under these circumstances, we 

hold that the defendants Vermilion Par- 

ish School Board, its individual mem- 

bers, and Superintendent of Schools 

have discharged their obligations under 

the per se preferential rule announced in 

the Lee cases, supra, to Mr. Robinson, 

and cannot now be faulted.
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The foregoing conclusion is, as noted 
at the outset, premised on the assump- 

tion that Mr. Robinson’s demotion was a 

result of the desegregation of this school 

system. The schools of which he was 

Teaching Principal were closed one to 

two years before Singleton, and two to 

three years before Alexander and Cart- 

er, supra. Included in the displaced fac- 

ulties existing before these decisions 

were announced, were a comparable 
number of white faculty and staff mem- 

bers. As noted in our findings of fact, 

these small all-black schools were closed 

along with two small all-white schools, 

at or about the same time. While the 

burden resting upon the School Board to 

show either that the demotion of a 

teacher was (1) not the result of the de- 

segregation process, or (2) that the 

teacher in question is not qualified, in 
order to “‘take that member out of the 

protective penumbra of Singleton” Lee, 

supra, 453 F.2d at 1118, we conclude 

that this burden has been met in this 

case. 

The testimony of Dr. Kite is clear and 

uncontradicted. It is supported by a to- 

tal lack of evidence that any of the de- 
moted white faculty and staff have been 
placed in the school system or treated 

differently from any demoted black fac- 
ulty or staff member. In fact, the 
record affirmatively shows otherwise, as 

Dr. Kite testified that the former white 

Teaching Principals have accepted facul- 
ty position within the system. They 

also are within the “protective penum- 
bra” of Singleton, and deserve equal at- 
tention by the Government in this case, 

acting as amicus curiae. 

We hold that the only school in the 
Vermilion Parish Public School System 
closed as a direct result of the command 
of Brown v. Board of Education, 1959, 

347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873, 
to desegregate with “all deliberate 

speed’’, culminating with the mandate of 

Carter, supra, to integrate instanter, 

was Herod High School in Abbeville. 
Further, it is extremely unlikely that 

the defendant board in this case would 

have, even in the absence of any deseg- 
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regation order issued by this court, con- 

structed any all-black schools to replace 

Jesse Owens, Wilkins Stroud or Dozier 
High School in Erath under HEW regu- 

lations, having so successfully completed 
the consolidation of these schools with 

others in the system while under no 

compulsion to do so. See our attached 
opinion dated August 4, 1969. 

[6] If this record is studied as a 
whole from the inception of this suit 

through the present date, the court be- 
lieves that our conclusion that Herod 

was the only school closed as a result of 

the desegregation process in Vermilion 

Parish, and that its faculty and staff 
are the only displaced or demoted mem- 
bers of the school system’s professional 
population, is unquestionably correct. 

Mr. Robinson, and the other members of 

the professional family whose positions 
were changed when the Jesse Owens, 

Wilkins Stroud, Dozier, Perry Elementa- 
ry and Mouton Cove Elementary schools 

were closed, do not fall within the cate- 

gory of persons encompassed in Single- 

ton’s provisions. For this reason alone, 
the motion must be denied. Lee, supra. 

This is not to say that Mr. Robinson 

and all others in the school system in his 

category are barred from advancement 

in their professional fields. On the con- 
trary, he can and should apply for any 
vacancies that occur, and his present ap- 

plication for appointment to the princi- 

palship at the Herod Elementary School, 
if it is created this fall, should be con- 
sidered and acted upon fairly, objective- 
ly, and without discrimination along 

with all other applications for this posi- 
tion. 

We would add this caveat, however, 

for the benefit of Mr. Robinson—and all 

others in the school population who 
might have been demoted—Singleton 

specifically limits the time within which 
the per se right to the offer of any va- 

cancy equal to his former position ap- 

plies, to a period of five years from the 
date he was demoted, which was at the 

closure of Wilkins Stroud at the end of 

the 1967-68 school year. See Lee, su-
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pra, 453 F.2d at 1108. Armed with this 

knowledge, he may well wish to recon- 

sider his rejection of the two offers 

made to him, and we will direct that the 

Board hold them open for a period of 
ten days following entry of our judg- 

ment within which he may notify the 

Superintendent of Schools that he wish- 
es to accept one or the other of them. 

We further direct that the Board hold 

the positions of principal at Herod, E. 

Broussard, and Seventh Ward Elementa- 

ry Schools vacant, pending the appeal of 

our decision, or that, if the appeal is not 

decided before the appointments must be 

made for the 1972-73 school year, they 

be made with the specific understanding 

with the appointee that if this court is 

reversed their appointment will be sub- 

ject to Mr. Robinson’s rights as decided 

by the Court of Appeals. 

Judgment has been rendered accord- 
ingly. Our decree accompanies these 

reasons. 
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James Edward CARLSON et al., 

Plaintiffs, 

Vv. 

James R. SCHLESSINGER et al., 

Defendants. 

Civ. A. No. 145-72. 

United States District Court, 

District of Columbia. 

Aug. 23, 1973. 

Suit wherein servicemen challenged 

constitutionality of an air force regula- 

tion and sought a declaration that their 

arrest, stemming from incidents relating 

to enforcement of regulation, was illegal 

and that their military records should be 
expunged of any reference thereto. On 

cross motions for summary judgment, 

the District Court, Parker, J., held that 

air force regulation which authorizes a 
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commander to restrict right of air force 

personnel to petition the President, 

members of Congress, and other public 

officials where there is a “clear danger 

to the loyalty, discipline or morale of 

members or material interference with 

the accomplishment of military mission” 

represents an impermissibly vague and 

standardless restraint upon exercise of 

First Amendment rights. It was fur- 

ther held that combat zone situation did 

not provide sufficient justification for 

choking of fundamental expressional 

rights of servicemen. 

Motion of defendants denied; sum- 

mary judgment entered in favor of 

plaintiffs. 

1. Armed Services ©24 

Under statute that no person may 
restrict any member of an armed force 

from communicating with a member of 

Congress unless communication is un- 

lawful or violates a regulation necessary 

to security of the United States, it does 
not seem reasonable to assume that a 

group petition should be treated less fa- 

vorably than an individual writing to 

Congress. 10 U.S.C.A. § 1034; U.S.C. 
A.Const. Amend. 1. 

2. Constitutional Law ©—46(1) 

Action wherein’ servicemen _ sta- 

tioned in Vietnam challenged constitu- 
tionality of air force regulation govern- 

ing right of air force personnel to peti- 

tion the President, members of Con- 

gress, and other public officials was not 

subject to dismissal on grounds of moot- 
ness, even though servicemen had been 
transferred from Vietnam and had later 

been discharged from active duty, where 

constitutional violations complained of 

were capable of being repeated as long 

as challenged regulation remained in 

force. 10 U.S.C.A. § 1084; U.S.C.A. 

Const. Amend. 1. 

3. Courts ©-328.2(2) 

Although servicemen, challenging 

constitutionality of air force regulation 
governing right of air force personnel to 

petition the President, members of Con-


