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Opinion 

 

WISDOM, Circuit Judge: 

 

In Jefferson1 this Court read Brown2 to mean that school 

boards have an ‘affirmative duty’ to reorganize their 

school districts into a ‘unitary, nonracial system’3 and to 

eradicate all vestiges of the dual system of segregated 

schools. In Jefferson we approved ‘freedom of choice’ 

plans— if such plans are effective. We recognized, 
however, that at best freedom of choice plans have 

‘serious shortcomings’4 and *187 are appropriate only as 

‘a means to the end’ of complete disestablishment of the 

former system of de jure segregated schools.5 We pointed 

out, ‘The only school desegregation plan that meets 

constitutional standards is one that works’.6 Recently the 

Supreme Court has made explicit ‘the affirmative duty’ of 

school boards today ‘to come forward with a plan that 

promises realistically to work, and promises realistically 

to work now’. Green v. County School Board of New 

Kent County, Virginia, 1968, 391 U.S. 430, 88 S.Ct. 
1689, 20 L.Ed.2d 716.7 

In Green the Supreme Court found that within ‘the 

context of the state-imposed segregated pattern of long 

standing, the fact that in 1965 the Board opened the doors 

of the former ‘white’ school to Negro children and of the 

‘Negro’ school to white children merely begins, not ends, 

our inquiry whether the Board has taken steps adequate to 

abolish its dual, segregated system’. 391 U.S. at 437, 88 
S.Ct. 1694, 20 L.Ed.2d 723. In determining whether the 

respondent school board met this end that Brown I 

commanded, the Court found that the following 

circumstances were relevant. (1) The Board did not adopt 

a freedom-of-choice plan until some ten years after 

Brown II was decided. (2) In three years of the Board’s 

operating the plan, not a single white student chose to 

attend the Negro School; 85% Of the Negro children in 

the system still attended the all-Negro school. (3) The 

plan operated to burden the children and their parents 

with the responsibility Brown placed squarely on the 
School Board. The Supreme Court stated, ‘Of course, 

where other, more promising courses (than freedom of 
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choice) are open to the board, that may indicate a lack of 

good faith; and at the least it places a heavy burden upon 

the board to explain its preference for an apparently less 

effective method.’ 391 U.S. at 439, 88 S.Ct. at 1695. The 

Court ‘required’ the Board ‘to formulate a new plan and, 
in light of other courses which appear open to the Board, 

such as zoning, (consolidation of schools, and full faculty 

and staff desegregation) fashion steps which promise 

realistically to convert promptly to a system without a 

‘white’ school and a ‘Negro’ school, but just schools’. 

391 U.S. at 442, 88 S.Ct. at 1696, 20 L.Ed.2d at 726. 

In each of the cases presented in this appeal the plaintiffs 

filed motions in the district court for further relief, 
seeking to implement the Green decision for the 1968-69 

school year and to secure the adoption of desegregation 

plans based upon geographic zoning, consolidation *188 

and pairing of schools. In many of the cases the court held 

no hearing or at least no final hearing on this motion. In 

none has the district court made findings of fact on the 

effectiveness or ineffectiveness of the existing school plan 

‘to effectuate a transition to a racially nondiscriminatory 

school system’8 in the light of Green’s teachings. We have 

concluded that the reviewing court should have the 

benefit of the district court’s findings of fact and 
conclusions of law. See Acree v. County Board of 

Education of Richmond County, Georgia, 5 Cir. 1968, 

399 F.2d 151. We issue the following order: 

ORDER 

These cases are consolidated for purposes of this appeal. 

The appellants’ motions for an injunction pending appeal, 

for an expedited hearing on appeal, and for a summary 

reversal are denied. 

 The district court should treat school desegregation cases 

as entitled to the highest priority and conduct a hearing in 

each case at the earliest practicable time, no later than 

November 4, 1968. The court should make findings of 

fact and state conclusions of law as to (1) whether the 

school board’s existing plan of desegregation is adequate 

‘to convert (the dual system) to a unitary system in which 

racial discrimination would be eliminated root and 
branch’9 and (2) whether the proposed changes will result 

in a desegregation plan that ‘promises realistically to 

work now’. An effective plan should produce integration 

of faculties, staff, facilities, transportation, and school 

activities (such as athletics) along with integration of 

students. 

  

 If in a school district there are still all-Negro schools or 

only a small fraction of Negroes enrolled in white 

schools, or no substantial integration of faculties and 

school activities then, as a matter of law, the existing plan 
fails to meet constitutional standards as established in 

Green. Boards in such districts are under a duty to take 

affirmative action toward effective desegregation before 

the start of the 1968-69 school year or as soon as 

practicable after the commencement of that year. One 

alternative to freedom of choice is the assignment of 
students on the basis of geographic attendance zones. In 

an attendance zone system (as in a freedom-of-choice 

system), the school authorities should consider the 

consolidation of certain schools, pairing of schools, and a 

majority-to-minority transfer policy as means to the end 

of disestablishing the dual system. (The school boards of 

Lafourche and Terrebonne Parishes are good examples of 

what a board may accomplish when it chooses to comply 

with its duty to meet the Green standards. See Hill v. 

Lafourche Parish School Board, E.D.La. No. 16167, 291 

F.Supp. 819, and Redman v. Terrebonne Parish School 

Board, E.D.La. No. 15663, 293 F.Supp. 376.) 
  

 Should the district court in a particular case conclude 

that the existing freedom-of-choice plan is not working, 

but that it is not administratively feasible for the board to 

shift immediately to other alternatives, the court should 

require the board (1) to take forthwith such steps toward 

full desegregation as may be practicable in the first and 

second semesters of the 1968-69 school year, and (2) to 

formulate and submit to the court, by November 28, 1968 

a plan to complete the full conversion of the school 

district to a unitary, nonracial system for the 1969-70 
school year. The courts should conduct hearings promptly 

on the Board’s desegregation plans for 1968-69 and 

1969-70; and the United States and the private plaintiffs 

should be permitted to make objections to the proposed 

plans. The district court should enter an order by such 

date as will permit effective review in this Court, if 

review is necessary, of *189 the court-approved actions 

the Board will institute in the 1968-69 year as well as the 

1969-70 year. 

  

On Motion for Rehearing of Order Denying Motion for 

Summary Reversal or Injunction Pending Appeal No. 

26452. 

 

PER CURIAM: 

This case was one of forty-four cases consolidated for 

purposes of considering the appellants’ motions for 

injunctions pending appeal or, in the alternative, for 

summary reversals of the district courts’ school 
desegregation decrees. The principal objective of the 

consolidation was to secure uniformity in the 

desegregation decrees in the light of Green v. County 

School Board of New Kent County, Virginia, 1968, 391 
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U.S. 430, 88 S.Ct. 1689. 20 L.Ed.2d 716, bearing in mind 

the primary responsibilities of school boards and district 

courts. This case differs from the other cases, however, in 

that the appellants were not seeking further relief in the 

light of Green. Rather they sought relief from school 
segregation for the first time this year. The Walton 

County Board of Education had been operating under a 

freedom-of-choice plan. The complaint, among other 

objectives, requested that the Board accelerate school 

desegregation. The district court acted with dispatch. 

After a full evidentiary hearing, the court entered findings 

of fact and conclusions of law, and issued a decree 

requiring the division of the school districts into rigid 

attendance zones. The decree requires the students within 

each zone to attend only the school available in the zone 

in which they reside— except as to students attending the 

George Washington Carver School. ‘The plan with 
respect to (Carver) school is that kindergarten and grades 

1, 2, 3, 4, 5, 6, and 7 be completely desegregated 

instanter, but that grades 8 through 12 remain as a 

predominantly Negro High School for only one year, 

1968-69. Then under the plan beginning with the school 

year 1969-70 Carver will become a Junior High School 

only and house only 7th and 8th grade students, white and 

Negro, in the Monroe attendance area, zone 1. For the 

upcoming year, beginning August 22, 1968, all of the 

Carver grades below 8 will be incorporated into the 

completely desegregated school in the Monroe area, zone 
1.’ 

Under the court’s decree, therefore, although Carver is 

now integrated below the eighth grade, the high school 

and the eighth grade will continue in 1968-69 as 

all-Negro school. This is a highly unsatisfactory situation 

which should be cured as promptly as possible and no 

later than the 1969-70 term. 

The district court found that there is ‘no evidence of 

gerrymandering for racial or other improper reasons in the 

drawing of these area lines’. The court concluded that: 

‘Considering the plan in its overall aspects and in view of 

the element of time— the nearness of school opening— 

this proposed handling of Carver is acceptable. As Dr. 

Wilson, the County School Superintendent, testified 

‘High School is quite different from an elementary school 
administratively. High School scheduling, student 

scheduling must be done in advance. Students make their 

schedules out and their programs of study out in advance. 

Extracurricular activities are scheduled in advance. 

Football schedules are scheduled two years ahead of time. 

It is harder to abandon a high school than it is an 

elementary school.‘‘ 

In its opinion of August 20, 1968, this Court noted that, 

under Green (and other cases), a plan that provides for an 

all-Negro school is unconstitutional. In the circumstances 

of this case, however, and taking notice of the fact that 

there are still many all-Negro schools in this circuit, all of 

which are put on notice that they must be integrated or 

abandoned by the commencement of the next school-year, 

we consider it unnecessary to grant the appellant’s motion 

for a summary reversal. Instead, we modify our opinion 

and order to clarify our position with respect to Carver 

High School. 
 The school year in Walton County commenced Friday, 

August 23, *190 1968. The district court found that it was 

too close to commencement of the school year to effect 

complete desegregation of Carver for 1968-69 term. But it 

is not too late for the board to come forward promptly— 

as contemplated in our earlier order— with measures that 

will effect partial desegregation now and to propose other 

measures at the commencement of the second semester of 

this school year. To this timely end the Board should take 

appropriate action which, without unduly disrupting the 

administration of the school system, will end the racial 
isolation of Carver High School and erase the operation 

and image of Carver as an all-Negro school. Not 

mandated by this opinion but suggested to achieve this 

interim result are the following: 

  

(a) Liberal majority-to-minority transfer policies, 

notwithstanding the existence of zones; 

(b) Principal, faculty, and staff desegregation; and 

(c) Desegregation of athletic activities to allow Negro 

athletes from Carver to participate with white athletes 

from other schools. 

The petition for rehearing is denied. The Court’s opinion 

of August 20, 1968, is modified and clarified to the extent 

set forth herein. 

All Citations 

403 F.2d 181 

 

Footnotes 
 

1 United States v. Jefferson County Board of Education, 5 Cir. 1966, 372 F.2d 836, 847 (Jefferson I), affirmed and 
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 adopted en banc with minor clarifications, 380 F.2d 385 (Jefferson II), cert. denied sub nom. Caddo Parish School 
Board v. United States, 1967, 389 U.S. 840, 88 S.Ct. 67, 19 L.Ed.2d 103. 

 

2 
 

Brown v. Board of Education, 1954, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (Brown I); 1955, 349 U.S. 294, 75 S.Ct. 
753, 99 L.Ed. 1083 (Brown II). 

 

3 
 

‘The Court holds that boards and officials administering public schools in this circuit have the affirmative duty under 
the Fourteenth Amendment to bring about an integrated, unitary school system in which there are no Negro schools 
and no white schools— just schools. Expressions in our earlier opinions distinguishing between integration and 
desegregation must yield to this affirmative duty we now recognize. In fulfilling this duty it is not enough for school 
authorities to offer Negro children the opportunity to attend formerly all-white schools. The necessity of 
overcoming the effects of the dual school system in this circuit requires integration of faculties, facilities, and 
activities, as well as students. To the extent that earlier decisions of this Court (more in the language of the opinions, 
than in the effect of the holdings) conflict with this view, the decisions are overruled.’ Jefferson II, 380 F.2d at 389. 

 

4 
 

‘The method has serious shortcomings. Indeed, the ‘slow pace of integration in the Southern and border States is in 
large measure attributable to the manner in which free choice plans * * * have operated’. When such plans leave 
school officials with a broad area of uncontrolled discretion, this method of desegregation is better suited than any 
other to preserve the essentials of the dual school system while giving paper compliance with the duty to 
desegregate.’ Jefferson I, 372 F.2d at 888. 

 

5 
 

‘Freedom of choice is not a goal in itself. It is a means to an end. A schoolchild has no inalienable right to choose his 
school. A freedom of choice plan is but one of the tools available to school officials at this stage of the process of 
converting the dual system of separate schools for Negroes and whites into a unitary system. The governmental 
objective of this conversion is— educational opportunities on equal terms to all. The criterion for determining the 
validity of a provision in a school desegregation plan is whether the provision is reasonably related to accomplishing 
this objective.’ Jefferson II, 380 F.2d at 390. 

 

6 
 

Jefferson I, 372 F.2d at 847. ‘If the (freedom of choice) plan is ineffective, longer on promises than performance, the 
school officials charged with initiating and administering a unitary system have not met the constitutional 
requirements of the Fourteenth Amendment; they should try other tools.’ Jefferson II, 380 F.2d at 390. 
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See also, decided the same day, May 27, 1968, Monroe v. Board of Commissioners of City of Jackson, Tennessee, 
391 U.S. 450, 88 S.Ct. 1700, 20 L.Ed.2d 733, and Raney v. Board of Education of Gould School District, 391 U.S. 443, 
88 S.Ct. 1697, 20 L.Ed.2d 727. 
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Brown II, 349 U.S. at 301, 75 S.Ct. 756, 99 L.Ed. 1106. 
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391 U.S. at 438, 88 S.Ct. at 1694. 

 

 
 

 
 
 

 


