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Synopsis

Students and their parents brought Title VI action alleging
discrimination on part of city, city school board, and city
board of planning and development. City and board of
planning and development moved to dismiss action, and
the District Court granted motions in part, 864 F.Supp.
1493. Parents moved for reconsideration of motions and
for leave to amend complaint, and the District Court,
Castillo, J., held that: (1) city board of planning and
development was not capable of being sued; (2) city was
not “program or activity” receiving federal funds under
Title VI and was not proper defendant; and (3) request for
leave to file amended complaint was attempt to delay
proceedings and would not be granted.

Motion denied.

Procedural Posture(s): Motion to Dismiss.
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MEMORANDUM OPINION AND ORDER

CASTILLO, District Judge.

Plaintiffs ask this Court to reconsidert its dismissal of
their Title VI claims against the City of Chicago (“City”)
and *130 grant them leave to file a Third Amended
Complaint containing such claims, as well as a refined
version of their Title VI claim against the Chicago Board
of Education (“CBOE”).2 In support of their Motion,
plaintiffs claim that they have “ascertained how the
City—through its federally funded [Chicago] Department
of Planning and Development (“CDPD”)—discriminated
against plaintiffs in violation of Title VI and its
implementing regulations.” (Pls. Mem. at 1). Plaintiffs
then contend that the City is a proper Title VI defendant,
because “the City receives federal financial assistance that
it channels to the CDPD, a municipal department that
played a pivotal role in the discrimination suffered by
plaintiffs.” (Pls. Mem. at 15). However, because the



Department of Planning and Development cannot be
sued,® plaintiffs claim that their Title VI action “lies only
against the City.” (1d.).

In support of these claims, plaintiffs refer this Court to the
Civil Rights Restoration Act of 1987 (“CRRA”), which
amended Title VI’s definition of a “program or activity
receiving Federal financial assistance,” 42 U.S.C. §
2000d, to include:

all of the operations of (1)(A) a
department, agency, special
purpose  district, or  other
instrumentality of a State or of a
local government ... any part of
which is extended Federal financial
assistance.

42 U.S.C. § 2000d-4a. According to plaintiffs, the City,
as a recipient of federal funds, is a proper Title VI
defendant for six reasons: (1) any city receiving federal
funds “has an obligation to ensure that its programs and
activities—here the CDPD—do not discriminate in any of
their operations.” See United States Department of
Transportation v. Paralyzed Veterans of America, 477
U.S. 597, 604, 106 S.Ct. 2705, 2710, 91 L.Ed.2d 494
(1986); Doe v. City of Chicago, 1994 WL 691644
(N.D.III. Dec. 1, 1994) (unpublished decision) (CRRA
“does not alter or overrule” the Supreme Court ruling in
the case of Paralyzed Veterans ); (2) as a recipient of
federal funds “used in the operations of the [CDPD] the
City may be held liable under Title VI for the
discrimination caused by the conduct of its federally
funded municipal department”; (3) “[t]he statutory
language of Title VI does not limit enforcement of its
antidiscrimination mandate to only those recipients that
are themselves ‘programs or activities” ”; (4) “all
recipients of federal grants administered by HUD ... have
a contractual obligation to comply with the
antidiscrimination mandate in the [Title VI] Regulations.”
See 24 C.F.R. § 1.5(a)(1); Paralyzed Veterans, 477 U.S.
at 605, 106 S.Ct. at 2710; (5) after CRRA, Title VI
provides that the termination of federal funds will be
limited to the particular program which is liable for
discrimination. See 42 U.S.C. § 2000d-1 (Supp.1994).
“This program-specific remedy” directly addresses and
eliminates the danger feared by this Court [in its
September 14, 1994, Memorandum Opinion] and the
Seventh Circuit [in Schroeder v. City of Chicago, 927
F.2d 957, 962 (7th Cir.1991) ] that discrimination in the
conduct of one program of one agency of a city could
result in an entire city government losing its federal

financial assistance. See Memorandum Opinion at 24
(quoting Schroeder *131 ); and (6) the City of Chicago
must be a proper Title VI defendant or there are no viable
Title VI defendants to answer for discrimination
committed under municipal programs and activities.

The Court denies Plaintiff’s request for leave to file a
Third Amended Complaint, naming the City as a Title VI
defendant, for the following reasons:

1. On September 14, 19944 the Court issued a
Memorandum Opinion and Order dismissing plaintiffs’
Title VI claim against the City of Chicago because “the
City ... is not within the scope of Title VI’s coverage,”
despite the CRRA’s expansion of the term “program or
activity” in Title VI, 42 U.S.C. § 2000d (Supp.1994). The
Court found that,

[tlhe City is not an “operation” of “a department,
agency, special purpose  district, or  other
instrumentality of a State or of a local government,” or
of “the entity of such State or local government that
distributes such assistance,” or of any of the other
entities enumerated in § 2000d—4a. Rather, the City is a
municipality and, as such, it does not fit within the
definition of “program or activity” for purposes of Title
VI.
(Mem. Op. at 23). This ruling was based on the
reasoning articulated by Judge Bua in Schroeder v. City
of Chicago, 715 F.Supp. 222 (N.D.1I1.1989) (
“Schroeder 1”), and the Seventh Circuit’s affirmance of
Schroeder 1, in Schroeder v. City of Chicago, 927 F.2d
957, 962 (7th Cir.1991) (“Schroeder 11”).
2. In Schroeder |, the Court found that Section
504(b)(1)(A) of the Rehabilitation Act defines a “program
or activity” receiving federal financial assistance as the
operations of “a department, agency, special purpose
district, or other instrumentality of a State or of a local
government.” Applying this definition, Judge Bua found
that the City of Chicago, which was being sued for
discrimination by the Chicago Fire Department, was not a
proper defendant because the City, itself, is the local
government, rather than a department or instrumentality
of a local government. Consequently, the Court found that
the City did not fit the statutory definition of “program or
activity” and therefore granted the City’s motion to
dismiss the Rehabilitation Act claim against it. Schroeder
Il affirmed this decision.

3. This Court found that the Rehabilitation Act “closely
tracks the language of Title VI, which was its model,”
permitting the Court to find that, “the definition of
‘program or activity’ for purposes of the Rehabilitation
Act is essentially identical to its definition for purposes of



Title VI.” (Mem. Op. at 23 n. 6).

4. Given the parallel provisions of Title VI and the
Rehabilitation Act, the Court concluded that Judge Bua’s
decision in Schroeder | and the Seventh Circuit’s
affirmance in Schroeder 11, provided strong precedent for
finding that CRRA’s amendment to Title VI, like the
amendment to the Rehabilitation Act, was not “intended
to sweep in the whole state or local government” when a
single “program or activity” or department was found to
be liable for discrimination. (Mem. Op. at 24). Relying on
these authorities, the Court found that “the City is not a
‘program or activity’ for purposes of Title VI and its
regulations.” (1d.).

5. Plaintiffs’ arguments (outlined above) do not change
this result.s After review of the cases and arguments
offered by plaintiffs, *132 the Court remains persuaded
that Schroeder | and Schroeder Il are not only the most
well-reasoned authorities on the issue before us, but also
the authorities we believe the Seventh Circuit will rely
upon in any future decision regarding Title V1.

6. Given that the Court will not permit plaintiffs to name
the City as a Title VI defendant, the issue of whether
plaintiffs lack standing to allege a violation of Title VI is
moot. However, even if the issue of standing was relevant
at this juncture, to the extent that the Third Amended
Complaint proposes to remedy the pleading defects on
this issue indicated by the Court in its Memorandum
Opinion (pages 24-25), the plaintiffs’ “new allegations”
regarding the conduct of the CDPD, even when accepted
as true by this Court for purposes of ruling on the pending
motion, cannot support a cause of action, because
plaintiffs must be an “intended beneficiary of, an
applicant for, or a participant in” the “federally funded
program” which is a proper defendant under Title VI.
Plaintiffs have conceded that the CDPD cannot be sued,

and the Court has concluded that the City is not
“vicariously” liable for the alleged actions of the CDPD
under Title VI, simply because it receives and allocates
federal funds.

7. Even if the analysis outlined above did not compel
denial of plaintiffs’ request for reconsideration and leave
to file its Third Amended Complaint, the Court believes
that the plaintiffs’ “eleventh hour” attempt to amend its
pleadings is an attempt to delay the proceedings in this
case and would be prejudicial to the defendants. The
Court indicated that it would accept a Third Amended
Complaint related to the involvement of the Chicago
Board of Education under Title VI within fourteen (14)
days after the issuance of its September 14, 1994,
Memorandum Opinion. (Mem. Op. at 20 n. 5). The
plaintiffs’ attempt to file a Third Amended Complaint on
December 1, 1994, is not only well past that deadline, but
also was filed after the Court set and reset a trial date. The
Court has reset the trial date twice, only upon the joint
request of the parties. The Court will not now grant leave
to file this Complaint, not only for the substantive reasons
expressed above, but also because an amendment at this
late date would further delay the proceedings and,
ultimately, the trial—a result this Court has clearly
indicated that it will not allow.

For these reasons, the Court denies plaintiffs’ Motion for
Leave to Amend the Complaint and for reconsideration
pursuant to Fed.R.Civ.P. 54(b) (Doc. # 186).6

All Citations
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Footnotes

Plaintiffs bring this Motion to Reconsider pursuant to Federal Rule of Civil Procedure 54(b).

Plaintiffs briefly assert that they have “more clearly delineate [d] their Title VI regulatory claims against the Chicago

Board of Education in accordance with this Court’s suggestion in its September 14, 1994, Memorandum Opinion and
Order at 20 n. 5 (“Mem. Op.”) 864 F.Supp. 1493,” and request leave to “refine” their claim against the CBOE in the
Third Amended Complaint. The Court would be willing to permit this “refinement” as indicated in the September 14,
1994, Memorandum Opinion if the Third Amended Complaint had been filed “within fourteen days,” as indicated.
(Mem. Op. at 20 n. 5). However, plaintiffs waited until December 1, 1994, to file their Third Amended Complaint
containing this “refinement”—well past the deadline set by the Court and after the trial date had been set and
reset. The Court believes it would be prejudicial to allow amendment at this stage of the proceedings.



Under Federal Rule of Civil Procedure 17(b), the capacity of an entity to be sued is governed by the law of the state
in which the district court is located. According to plaintiffs, most municipal departments in lllinois do not have the
capacity to be sued. The Department of Planning and Development is a nonsuable entity, because the municipal
code does not given the Department the power to enter into contracts, sue or be sued. Mun.Code Title 22 § 76-225;
65 ILCS 5/11-12-4. Compare 50 ILCS 20/14 (establishing the Public Building Commission and conferring the power
to sue and be sued).

The Court’s original Memorandum Opinion and Order was issued on September 1, 1994, and amended on
September 14, 1994, for reasons not relevant here. The September 14, 1994, Memorandum Opinion and Order
supersedes the Opinion issued on September 1, 1994.

For instance, plaintiffs’ claim that, the “danger feared” by this Court and the Seventh Circuit in Schroeder Il is
eliminated by Title VI's provision limiting the termination of federal funds to specific programs, see 42 U.S.C. §
2000d-1 (Supp.1994), is unfounded, given that plaintiffs seek to hold the City liable for the alleged actions of a
“program or activity” like the CDPD. Further, plaintiffs’ claim that there will be “no viable Title VI defendants to
answer for discrimination committed under municipal programs and activities,” if this Court does not permit suit
against the City under Title VI, is not a concern for this Court. Plaintiffs, themselves, note that under Fed.R.Civ.P.
17(b), the capacity of an entity to be sued is governed by the law of the state in which the district court is located.
The state legislature determines which municipal “program or activity” may be sued; this Court merely determines
that the City of Chicago does not fit the statutory definition of “program or activity” under Title VI.

This Memorandum Opinion does not address Plaintiffs’ pending Motion for Discovery Sanctions. However, even if
the Court were to award sanctions based on Plaintiffs’ allegation that the City receives millions of dollars through
the CDB grant process, the relief sought would not change the Court’s analysis regarding Plaintiffs’” Motion to
Amend the Complaint. The issue under Title VI is not whether the City receives federal funds; the issue is whether
the City is “within the scope of Title VI's coverage” after Schroeder v. City of Chicago, 927 F.2d 957, 962 (7th
Cir.1991). The Court has determined that the City falls outside the scope of Title VI under Schroeder, and evidence
that the City receives federal funds would not change this result.



