IN THE UNITE™ STATES LISTRIC COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION
No. 5:2 -CV-361-BO

DISABILITY RIGHTS NORTH
CAROLINA,
Plaintiff,

V.

NORTH CAROLINA STATE BOARD
OF ELECTIONS, KAREN BRINSON
BELL, in her official capacity as Executive
Director of the NCSBOE, DAMON
CIRCOSTA, in his official capacity as
Chair of the NCSBOE, STELLA
ANDERSON, in her official capacity as
Secretary of the NCSBOE, JEFF
CARMON I11, in his official capacity as
Member of the NCSBOE, STACY
EGGERS IV, in his official capacity as
Member of the NCSBOE, and TOMMY
TUCKER, in his official capacity as
Member of the NCSBOE,

Defendants.
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This cause comes before the Court on plaintiff's motion for summary judgement [DE 33]
and the parties' joint motion to expedite consideration [DE 38} of the motion for summary
judgement. For the reasons that follow, both motions are granted.

BACKGROUND

Plaintiff Disability Rights North Carolina ("DRNC") is an independent non-profit
organization that focuses on protecting the voting r "its of North Carolinians with "sabilities.
DRNC is designated as a North Carolina Protection and Advocacy system, which authorizes it to
pursue legal, administrative, and other appropriate remedies to ensure the protection of the rights

of individuals with disabilities. See 42 U.S.C. §§ 300d-53, 405, 10801 ef seq., 1320b-21, 5041-
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15045; 29 U.S.C. §§ 794e, 3004; 7~ U.S.C. §§ 21061-21062. All North Carolii  voters with
disabilities are constituents of DRNC.

To vote using an absentee ballot in North Carolina, a voter must obtain an absentee ballot
request form, complete and return the request form, receive an absentee ballot form in the mail,
and complete and mail the absentee ballot. Section 208 of the federal Voting Rights Act states that
"[a]ny voter who requires assistance to vote by reason of blindness, disability, or inability to read
or write may be given assistance by a person of the voter's choice, other than the voter's er loyer
or agent of that employer or officer or agent of the voter's union." 52 U.S.C. § 10508.

Plaintiff DRNC brought this suit to challenge several North Carolina laws that plaintiff
claims limit the voting rights of disabled North Carolinians. Specifica 7, North Carolina laws
prohibit voters with disabilities living in facilities like clinics, hospitals, and nursing homes from
relying on persons associated with those facilities for assistance with any of the steps required to
vote absentee. Thousands of individuals with disabilities in North Carolina are residing in
hospitals, clinics, and nursing homes (congregate settings) and need assistance with voting because
of their disabilities. Often times, facility staff are the only people available to help these individuals
with their absentee ballots and plaintiff argues that they should be allowed to provide a trusted
source of assistance. Additionally, plaintiff represents the interests of disabled persons residing
outside of congregate care facilities whose voting rights are also curtailed by the North Carolina
voting provisions. Plaintiff brought this suit to enforce the federal right of voters with disability to
rely on the assistant of their choosing when they vote.

Plaintiff filed its complaint on September 9, 2021, challenging North Carolina's absentee
ballot request provisions in N.C. Gen. Stat. §§ 163-230.1, 230.2(e) and 230.3; absentee ballot

completion provisions in §§ 163-226.3(a)(4) and (a)(6); and absentee ballot delivery provision 1
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§ 163-231(b)(1). Plaintiff all¢ s that these provisions conflict with Section 208 of the Voting
Rights Act and the Supremacy Clause. Plaintiff named the North Carolina State Board of Elections
and six election officials in their official capacity, pursuant to 42 U.S.C. § 1983, as defendants in
this case. The North Carolina State Board of I :ctions ("NCSBOE") is the state agency responsible
for managing and supervising elections in North Carolina.

Defendants filed a motion to dismiss on November 1, 2021. The parties filed 2 »int motion
to expedite consideration of the motion to dismiss and to modify the discovery plan on April 26,
2022. The motion to expedite and to modify the discovery schedule was granted on April 29, 2022.
On May 4, 2022, the Court denied defendants' motion to dismiss and found that plaintiff had
plausibly stated a claim that the North Carolina provisions conflicted with federal law. On June
15,2022, plaintiff filed a motion for summary judgement, seeking declaratory and injunctive relief.
The parties filed a joint motion to expedite consideration of plaintiff's motion for summary
judgement on July 1 and requested that the motion for summary judgement be ruled upon before
the end of July so that the state could meet printing deadlines in preparation to disseminate 2022
absentee ballots.

DISCUSSION

Plaintiff has filed a motion for summary judgement, asking the Court for a declaration at
defendants have violated and continue to violate Section 208 of the Voting Rights Act by
infringing on the rights of voters with disabilities to receive assistance from the person of their
choice and a permanent injunction prohibiting defendants from enforcing those provisions as they
relate to voters with disabilities. Defendants responded and argued that plaintiff does not have

standing to seek relief for individuals residing outside of congregate settings, and that the
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challenged provisions are not preempted by federal law because the provisions help furt’ - the
purpose of Section 208 of the Voting Rights Act.

As an initial matter, the parties' motion to expedite consideration of the pending motion is
granted for good cause shown.

I. Standing

Standing is the determination of whether a plaintiff is the proper party to assert a claim in
federal court; it "is founded in concern about the proper—and properly limited role—of the courts in
a democratic society." Warth v. Seldin, 422 U.S. 490, 498 (1975). An organization who is not an
individual may demonstrate two types of standing: associational standing, where the organization
represents the interests of constituents who would otherwise have stan ng; and organizational
standing, where the organization itself has interests relating to the alleged wrong. Hunt v. Wash.
State Apple Adver. Comm'n., 432 U.S. 333, 343—47 (1977). Defendants concede that plaintiff has
associational and organizational standing as to voters living in congregate settings, but disputes
plaintiff's ability to bring claims on behalf ¢ disabled North Carolina voters who live outside of
congregate homes.

Associational standing may be asserted by an organization where:

(a) its members would otherwise have standing to sue in their own right; (b) the

interests it seeks to protect are germane to the organization's purpose; and (c)

neither the claim asserted nor the relief requested requires the participation of
individual members in the lawsuit.

Id. at 343. A non-membership organization has associational standing where it possesses the

"indicia of membership." Id. at 344. This Court and others! have previously « ided that DRNC

" Wilson v. Thomas, 43 F. Supp. 3d 628, 632 (E.D.N.C. 2014) (holding that DRNC represents the interests of North
Carolinians with disabilities and has standing to pursue claims on their behalf); Dunn v. Dunn, 219 F. Supp. 3d 1163,
1171 (M.D. Ala. 2016) (surveying courts that have "squarely held[] that Congress, by granting P& As the authority to
pursue legal remedies to ensure the protection of those with disabilities, abrogated” the third prong of the Hunr test).
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and organizations like DRNC have associational standing to pursue claims on behalf of individuals
with disabilities. All voters with disabilities in North Carolina are constituents of DRNC, and this
action is brought on behalf of those who need assistance with voting. DE 33-3, pp. 33-34, 37-39.
Therefore, DRNC possesses the indicia of membership with individuals in and outside of
congregate settings who would be able to sue on their own behalf, which satisfies the first prong
of Hunt. Second, ensuring access to voting by people with disabilities is germane to DRNC's
purpose. DE 33-2, pg. 34. Third, plaintiff's claim does not require the participation of any one
member. Accordingly, plaintiff has satisfied the Hunt test and has associational standing on behalf
of all of its members, inside and outside of congregate homes.

Where an organization experiences a "perceptible" diversion of resources and frustration
of purpose, it may seek redress in its own right through organizational standing. Havens Realty
Corp. v. Coleman, 455 U.S. 363, 379 (1982); People for the Ethical Treatment of Animals, Inc. v.
Tri-State Zoological Park of W. Md., Inc., 843 F. App'x 493, 497 (4th Cir. 2021). Plaintiff DRNC
has demonstrated that it has diverted significant resources to providing support for constituents
impacted by the challenged North Carolina provisions, and that the provisions frustrate DRNC's
purpose of ensuring all disabled North Carolina voters receive their federally guaranteed rights.
DE 33-3, pp. 34-35, 37-39. Accordingly, plaintiff has demonstrated organizational standing in that
plaintiff as an organization is harmed by the challenged provisions.

Plaintiff has demonstrated both associational and organizational standing to challenge the
North Carolina voting provisions.

I1. Motion for Summary Judgement
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