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l. STATEMENT OF MATERIAL FACTS
A. Wal-Mart Store 409

1. Store 409 is located in Haleyville, Alabama. [Gon p. 21 1. 8-11].

2. Within Wal-Mart, there are Supercenters and Homatostores.
[Hawkins p. 18 |. 17 — p. 19 [. 10].

3. Haleyville was a Hometown store. [Durham p. 92-2B].

4, Prior to May 2002, Store 409 was not open for bessn24 hours per
day. [Durham p. 147 I. 6-11].

5. Beginning on or about May 18, 2002, Store 409 becam24 hour
operation. [[d.].

6. Mike Hawkins was the District Manager over Stor® 4District 119)
from March 2002 through February 1, 2006. [Hawlpn40 1. 10 — p. 11 1. 2].

7. Hawkins’ date of birth is February 25, 1965. [Hamwgp. 64 1. 1-3].

8. Tim Counce transferred to Haleyville as an Assistbfanager in
December 2000. [Counce p. 151. 20 —p. 161. 1].

9. Counce worked in Haleyville until he was mobilizead active military
duty in February 2003, and then he returned toWdle in August 2003. [Counce
p. 139 1. 8-16; p. 265 |. 7-9].

10. Counce was responsible for the night crew fromtiime he transferred
to Haleyville. [Counce p. 48 1. 13 —p. 491. 1].

11. He then became Night Assistant Manager when thre stent 24 hours.
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[Id.; Durham p. 218 I. 13-15]

12. Mike Durham was the Manger for Store 409 from Oetal®94 through
January 2003. [Durham p. 8 I. 8-13].

13. He has been employed by Wal-Mart for 20 years, iancurrently the
Manager of Store 394 in Moulton, Alabama. [Durhan? |. 15-23].

14. Durham’s date of birth is March 20, 1963. [Durhaid&l.23—p.282 I.1].

15. Wal-Mart has prepared and issued to its AssociaesAssociate
Handbook. [Jeffreys Ex. 13 p. 7].

16. The Handbook contains an Open Door Policy whiclyssthat if you
have an idea or a problem, you should go to yogeS8iusor to talk about it without
fear of retaliation . . . . However, if the Assatel feels the Supervisor is the source of
the problem, or if the problem has not been adddesstisfactorily, the Associate
may go to any level of management in the Compapjeffreys Ex. 13 p. 7].

17. Each of the Plaintiffs received a copy of the Hayab [Plaintiffs’
Acknowledgments].

18. Although Wal-Mart has a progressive discipline systthe Handbook
clearly states that there are “certain actions e$conduct that may result in
immediate termination.” [Jeffreys Ex. 13 p. 23].

19. One such offense is “Theft of Company timelt.].

20. Wal-Mart's Harassment/Inappropriate conduct polatgo is discussed
in the Handbook. [Jeffreys Ex. p. 24-25].

2
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21. The Handbook directs Associate’s “to report theimaern to any
salaried members of managementd 4t p. 25].

22. The policy also tells Associates that they may regeeir concerns to
their “Regional Personnel Manager, the People Grouphe Ethics Hotline (1-800-
WMETHIC).” [Id.].

23. Wal-Mart has adopted a Break and Meal Periods pd@fideal Policy”).
[Jeffreys Ex. 2 p. 1].

24. The policy informs Associates of the number of keethey are entitled
to based on the length of their shiftd.].

25. “Associates are not required to clock out or clockrom breaks.” [d.].

26. Meal Periods are provided to “Associates who workrenthan six (6)
consecutive hours. . . ."1d.].

27. Unlike breaks, Associates “must ‘clock out’ at tstart of their meal
period and ‘clock in” when returning to work.ldf].

28. This policy is addressed in the Handbook as Jaffreys Ex 13 p. 26].

29. The Timeclock Archive Reports reflect that 126 induals, including
salaried management, worked at Store 409 duringc WBethe pay period preceding
Plaintiffs’ termination. [Jeffreys EX. 6].

30. Of those with known dates of birth, 60 employeesen@ver 40 and 54

were under 40. [Associate Chart].
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31. Utilizing the Timeclock Archive Reports and Assdei&hart to identify
which employees worked overnight with the Plaistift6 employees clocked in on
night shift (Steve Boyles (DOB 11/22/53); L.B. Gaon (DOB 05/01/45); Wanda
Glover (DOB 03/27/56); Curtis Karr (DOB 03/15/6Rita Marbutt (DOB 06/11/55);
Beverly McCluskey (DOB 01/09/53); Elizabeth Mize @B 05/01/44); Stacy
Richard (DOB 03/25/71); Robbie Scogin (DOB 08/0¢7/4Gary Sutherland (DOB
08/29/43); Marshall Tidwell (DOB 04/01/43); Shardittle (DOB 05/17/51); Crystal
Tuck (DOB 09/16/81); Judy Wamsley (DOB 06/08/41Yacy Warren (DOB
04/23/63)); and Tammie Wilkinson (DOB 05/30/58).

32. Although he was not required to clock in or clockt @s a salaried
member of management, Tim Counce (DOB 08/19/73p al®rked overnight.
[Counce p. 48 1. 13 —p. 491. 1].

B. L.B. Garrison

1. Garrison was hired by Wal-Mart in store 409 (HaldgyAL) on March
11, 1991. [Garrison p. 21 |. 3-11].

2. His date of birth is May 1, 1945. [Garrison p.I1310-11].

3. At the time Garrison was hired, the Personnel Manag Store 409
conducted orientation [Garrison p. 22 |. 12-15].

4.  The Personnel Manager reviewed with Garrison Waltl¥l®pen Door
Policy. [Garrison p. 23 I. 12-23].

5.  Garrison understood that he was free under the uer Policy to

4
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speak to store management at any time about agytfiarrison p. 23 |. 19-23].

6. In addition to orientation, Garrison also receiwdl-Mart's Employee
Handbook [Garrison p.25 1.11-20; p.133 1.4-20 axd E Jeffreys Ex. 13], and online
computer based training while employed in Store. 4G@rrison p.25 |. 21-p.26 1.14].

7. Mike Durham replaced Don Getz as the Manager ofeS#D9 in
October 1994 [Garrison p. 27 |. 15-16; Durham p.&813], and remained Garrison’s
Store Manager for the remainder of Garrison’'s emplent with Wal-Mart.
[Garrison p. 27 1. 17-20].

8. Garrison was hired to work in the Receiving Departin [Garrison p.
211.15-p. 22 1. 1].

9.  Atthat time, Garrison unloaded trucks. [Garrigor28 |. 20—p. 29 |. 6].

10. Subsequently, the receiving crew’s job duties waranged to include
not only unloading trucks, but stocking shelveSarrison p. 29 |. 7-22].

11. Garrison’s immediate supervisor on the receivireycfirst was William
Hilton and then Shelly Lovette. [Garrison p. 223.— p. 31 1. 4].

12. According to Garrison, both Hilton and Lovett wegm@unger than him.
[Garrison p. 31 |. 5-9].

13. In or about 1995, however, Mike Durham promoted riSan to
Receiving Manager. [Garrison p. 31 |. 12-21].

14. Sharon Tittle, Beverly McCluskey, Stacy Warren, Brall Tidwell,
Gary Sutherland, and Robbie Scogin worked on Garissreceiving crew at the time

5
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Store 409 went to a 24 hour operation. [Garrisoddp. 13 — p. 35 1. 10].

15. After the store went 24 hours, Sutherland and Tidexame unloaders.
[Garrison p. 46 1. 12 -19; p. 81 1. 17 — p. 82].10

16. The other five (Garrison, McCluskey, Tittle, Scogamd Warren) were
the stocking crew. [Garrison p. 82 |. 6 - 10].

17. After the store went 24 hours, Counce decided whemight stockers
took lunch. [Garrison p. 74 |. 11 -17].

18. However, on nights when Support Manager Stacy Rashavorked,
Garrison would decide when his crew would take luftgarrison p.74 1.18—p.75 1.5].

19. According to Garrison no one at Wal-Mart treatean hdifferently
because of his age before Store 409 went to 2dhd@arrison p. 37 I. 6-15].

20. He alleges unequivocally that Assistant Manager Tounce treated
him differently because of his age. [Garrison$1.314-20].

21. Garrison is not certain, but thinks Mike Durham htipave also treated
him differently because of his age. [Garrison$1.21 —p. 39 1. 9].

22. Other than Counce and Durham, Garrison is not ankamy Wal-Mart
associate who treated him differently because®fe. [Garrison p. 39 I. 10-14].

23. In addition to his discharge (discussed in detaibw), Garrison claims
to have sought but not been selected for a jobupp@t Manager on night and a job
as either Support Manager on days or inventoryrobit the stockroom. [Garrison

p.871.3—-p.90 1. 6].
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24. Durham recalls Garrison expressing an interest in the Swpport
Manager positions (day and night shifts) createdSbgre 409 going 24 hours.
[Durham p. 1451. 9 — p. 149 1. 3].

25. According to Garrison, he interviewed for thesesjahither before or
around the time Store 409 went 24 hours. [Garrs80 |. 7-16; p. 98 1. 17-p.99 |. 7].

26. Garrison was interviewed by Durham for both jofSarrison p. 90 |. 21
—p.911.9;p.981. 17-23].

27. Garrison knows the day shift job went to “[a] Betly. | can’t think of
his first name.” [Garrison p. 99 I. 8-15].

28. Garrison has no idea why Bell was selected [Ganrs®9 |. 16-18], but
alleges that Durham told him that he would “be dretff where you are at. And,
besides you don’t have a lot of good years lefou Yvould be better off where you
are at for the years you have left.” [Garriso®@pl. 3-20; p. 991. 16 — p. 100 I. 8].

29. Even though Garrison did not ask Durham what hentnég these
remarks, Durham told Garrison that he needed hitnenreceiving job “because of
the maturity and confidence that he had in me.arfSon p. 100 |. 9-23].

30. Garrison says that Mr. Crow was his District Mamage the time of
Bell's selection [Garrison p. 101 |. 17-21].

31. Garrison made no effort to talk to Crow about hos Ineing selected for
this job. [Garrison p. 102 |. 10-13].

32. According to Durham, Bell was selected for this joecause of his

7
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ability to manage, to get along with people, goodtemer service skills, and his
good feel for the overall operation of the stofieurham p. 159 I. 9-23].

33. In addition, Bell was a college graduatéd.][

34. Garrison was not selected because he had lessnersteervice
experience, and he lacked knowledge with respecth& front end operation.
[Durham p. 161 1. 15 —p. 162 |. 9; Garrison pl.819 - 23].

35. Garrison also sought the Night Support Managertiath went to Stacy
Richard. [Garrisonp.901. 7 —-p. 911. 9].

36. Richard was a Department Manager when she applied foydhis

37. Receiving Manager and Department Manager were dgual, hourly
jobs. [Durham p. 156 |. 23 — p. 157 1. 23].

38. Durham selected her because “she had done weleiratea that she
managed, overall appearance of her area was gobaf stocks were limited, she
had good evals from history there, and [he] felthamigh she was deserving of the
promotion based on that.” [Durham p. 160 I. 1-10].

39. Garrison was not selected because of his lack stooer service
experience, and lack of knowledge of front-end apens. [Durham p. 161 1. 15 — p.
162 1. 9].

40. Durham made no references to Garrison’s age duhigyinterview.
[Garrison p. 93 I. 16-20].

41. In fact, Durham told Garrison that Richards waseseld over him

8
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because she had more experience on the floor dealth customers. [Garrison p.
92 1. 13-19; p. 93 1. 12-15].

42. Even though Durham did not make any references dai€dn’s age
during this interview [Garrison p. 93 |. 16-20], idson claims that he discussed
Richards’ selection with Counce who allegedly t@drrison “[tjhat’'s just an easy
way to keep from hurting your feelings. It's besawf your age.” [Garrison p. 92 I.
13 —p. 93 1. 4].

43. Counce, however, was not present for Garrison&rww. [Garrison p.
93 1. 5-7].

44. Furthermore, even though Garrison made the effoask Durham if he
had been turned down for the job because of hisifigasions, Garrison did not tell
Durham what Counce allegedly had said, nor diddkeifavhat Counce had said was
true. [Garrison p. 94 1. 15—-p. 96 1. 10].

45. Counce denies telling Garrison that he was notcsadefor a Support
Manager job because he was too old. [Counce pl. IARl- p. 172 I. 9].

46. With respect to Counce, Garrison alleges that Ceureated everyone
on Garrison’s crew differently that all other ovigimt employees in Store 409.
[Garrison p. 105 1. 12 — p. 106 [.21].

47. Garrison thinks Counce did so because of his crage [Garrison p.

107 I. 3 - 7], and claims that Counce told him ewesal occasions that “[i]f | had my
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way, | would fire the whole crew and get me a nawwc of younger people.
[Garrison p. 49 1. 20 — p. 50 |. 14].

48. The first time Counce allegedly made this remarls Weot over two or
three days after we went on twenty-four hours a"dfgarrison p. 50 |. 10 - 18].

49. Counce made it clear that his comment was diretctgdarrison, Tittle,
McCluskey, Scogin, and Warren. [Garrison p. 52I- 22].

50. Counce did not make this statement about the ualsadr any of the
other employees who worked in the front of theestf®arrison p. 51 I. 23—p.52 I. 5].

51. Garrison claims to have reported Counce’s comnm@murham “[tjwo
or three days, maybe a week later,” [Garrison p.. 32 — p. 54 1. 6], but he made no
effort to report Counce’s remark to Hawkins at tivate. [Garrison p. 57 1. 17 - 20].

52. Garrison also alleges that Counce made this stateffadt least once or
twice a week, on average,” from May through Decen@®®2. [Garrison p. 58 |. 20 —
p. 59 1. 6].

53. He did not report every remark by Counce to Durl@arrison p.59 |.7-
9], but contends that he did so on at least tweratkecasions.[Garrison p.59 1.10-13].

54. Garrison is not sure when he talked to Durham, mmdne else was
present for his conversations with Durham. [Garripo59 |. 14 — p. 61 |. 16].

55. Counce denies ever having made this statement.nggop. 172 |. 10 —
p. 173 1. 4].

56. Durham denies that Garrison ever told him that @Ceumad threatened

10
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to fire his crew or that Counce made ageist remdikgrham p. 221 1. 5 — 14].

57. Garrison also claims that he reported Counce’s ceminto District
Manager Hawkins. [Garrison p. 61 1. 17 — p. 6471 1

58. Hawkins denies that Garrison or any other Asso@aty told him that
Counce made any age related remarks. [Hawkins p.136— p. 57 |. 4].

59. Not one of the other Plaintiff's heard Counce mtke remark. [Tittle p.
771.2—17; McCluskey p. 23 1. 22 — p. 24 |. 8tpgin p. 27; 1. 21 — p. 28 |. 1].

60. The only other age related comment Garrison cldim$ieard Counce
make was to nickname him Uncle during lunch ondétigsarrison p. 66 I. 9 — p. 67
. 14].

61. All five members of the night stocking crew wereeggnt for this
conversation. [Garrison p. 67 . 15 —p. 68 1. 7].

62. Garrison is not sure when this occurred, but beBew was after Store
409 went 24 hours. [Garrison p. 68 |. 8 — 16].

63. Garrison has no recollection of having reporteds tto Durham or
Hawkins. [Garrison p. 68 I. 22 — p. 69 I. 6].

C. Beverly McCluskey

1. McCluskey’s date of birth is January 9, 1953. [MesKey p. 17 |. 5-8].

2.  She was hired by Wal-Mart in Jasper in March 1999 later transferred
to Haleyville. [McCluskey p. 17 |. 9-20].

3. Mike Durham was the Store Manager when she tramesféo Haleyville

11
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[McCluskey p. 17 I. 21-23], but Store 409 was n@t y 24 hour operation.
[McCluskey p. 18 1. 1-3].

4, McCluskey does not believe that Durham ever treded differently
because of her age. [McCluskey p. 46 |. 1-4].

5. She does not believe that any employee of Wal-Maher than Tim
Counce, treated her differently because of her [a¢eCluskey p. 45 |. 19-23].

6. Her discharge is the only action taken againstahei/al-Mart that she
alleges was because of her age. [McCluskey p. 22-18].

7. McCluskey never heard Durham make any age relamdments.
[McCluskey p. 27 1. 9-12].

8. However, she claims to have been present in theklm@om when Tim

Counce told Garrison “[w] will just call you Unclédbecause you are the oldest.
[McCluskey p. 21 1. 21 —p. 22 1. 17].

9.  On this occasion, McCluskey was in the break roorStare 409 with
Counce, Garrison, Warren, Tittle, and Scogiral.] [

10. Warren said he had trouble remembering names askthained Tittle
“Hester,” and McCluskey “Hester Jr.I'd].

11. McCluskey says that Counce asked if anyone elseahagtkname to
which Garrison responded ndd].

12. Atthis point, she claims Counce nicknamed Garridanle. [d.].

13. This is the only time she ever heard Counce refegdrrison as Uncle

12
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[McCluskey p. 22 I. 18-21], and there is no othestance where she heard Counce
make any reference to any employee’s age. [Mc@hgk 23 1. 16-21].

14. McCluskey does not know when this conversation tolake or whether
it occurred before or after the store went 24 ho(ikécCluskey p. 21 I. 3-20].

15. McCluskey made no effort to report Counce’s commenter Store
Manager or District Manager. [McCluskey p. 24 |-19.

16. According to McCluskey, she was discharged by Ladsffreys.
[McCluskey p. 32 1. 20 — p. 33 I. 1].

17. She met with Jeffreys on December 19, 2002, at hvkime Jeffreys
informed McCluskey that she was being dischargediise she was not clocking out
for lunch. [McCluskey p.351. 17 —p. 36 1. 1245 |. 1-14 and Ex. 1].

18. McCluskey does not know what Jeffreys relied upondecide to
discharge her, but recalls him mentioning videatapad Time Archive Reports
during her exit interview. [McCluskey p. 43 I. £. 44 |. 10].

19. McCluskey admits that there were days she did loatkoout for lunch,
but claims that on each such occasion she wasiatstt not to clock out by either
Counce or Garrison. [McCluskey p. 38 1. 18 — pl.34.

20. Tim Counce and Shelly Lovette were present for tmiseting, but
neither said a word. [McCluskey p. 36 I. 21 —p..318].

21. Jeffreys made no reference to her age during teeting, nor did he say
she was being discharged because of her age. [Mk& p. 37 1. 19 —p. 38 1. 5].

13
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22. Furthermore, McCluskey does not know if Jeffreyd dnything to her
because of her age. [McCluskey p. 35 1. 12-16].

23. Prior to her discharge meeting with Jeffreys ondbdelger 19, 2002, the
only other occasion on which she recalls talkinglééfreys occurred a few nights
earlier when Jeffreys was in Store 409 with DistiMdanager Mike Hawkins.
[McCluskey p. 33 1. 2-13; p. 35 I. 5-11].

24. Although she spoke with Jeffreys and Hawkins, slaglenno effort to
report any of Counce’s alleged comments to eitfiénem. [McCluskey p. 33 |. 21 —
p. 351. 4].

D. Robbie Scogin

1. Scogin’s date of birth is August 6, 1947. [Scogir36 |. 8-9].

2.  She was hired by Wal-Mart in February 1994 and wdrka Store 409
throughout her tenure with the Company. [Scogih&l. 4-15].

3. At all times material to the Complaint, Mike Durhawas the Store
Manager. [Scogin p. 181.22 —p. 19 1. 11].

4, Scogin does not believe that Durham took any acgmainst her because
of her age. [Scogin p. 20 1. 22 —p. 21 1. 4].

5.  Scogin was initially hired as a part-time stockmrt was offered a job as
a full-time receiving crew member a month or twieta [Scogin p. 19 |. 12-22].

6. Shelly Lovette was Scogin’s supervisor when shagdithe receiving
crew. [Scogin p. 20 I. 4-9].

14
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7.  Subsequently, Garrison replaced Lovette and he inemareceiving
supervisor for the remainder of Scogin’s tenurdaWital-Mart.[Scogin p.20 |.10-21].

8. Scogin first met Larry Jeffreys on December 19,2005cogin p. 21 I.
5-12].

9. She never heard Jeffreys make any comments abogitoneny other
employee’s age. [Scogin p. 24 1. 11-19].

10. On December 19, 2002, Scogin met with Jeffreys@mance [Scogin p.
22 |. 19-22] at which time Jeffreys told her shesvieeing discharged for “theft of
company time — not clocking out for lunches.” [§itop. 22 I. 7-10; p. 23 1. 3—p. 24
l. 1 and Ex. 1].

11. No one during this meeting mentioned Scogin’s age,did they make
any age related comments. [Scogin p. 24 . 2-10].

12. No one told her she was being discharged becauser @ge. [Scogin p.
25 1. 8-12].

13. Even though Scogin admits that she does not know wiade the
decision to discharge her, she believes that Jsfiaad Counce did so because of her
age. [Scogin p. 22 1. 11-18].

14. Apparently, Scogin believes her age was the redsoher discharge
because Garrison told her that Counce had said‘tleatCounce] wanted to fire us

[the receiving crew] and get a younger receivirgct [Scogin p. 27 |. 10-20].

15
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15. Scogin, however, never heard Counce make this kefBaogin p. 27 .
21 — p. 28 I. 1], never heard Counce say he watatéde her or any member of the
receiving crew [Scogin p. 29 I. 22 — p. 30 |. 2hdanever heard him make any
reference to her age. [Scogin p. 30 |. 3-6].

16. The only age reference she claims to have acthafrd from Counce
was “I'm not sure what it was — something aboutliddng too old.” [Scogin p. 30 I.
7-15].

17. She does not know when this occurrédl][ and she admits that she is
not exactly sure what Counce said about Garrisagés [Scogin p.30 I. 23—p.31 1. 4].

18. Whatever she heard, she did not report the renmaMike Durham or
her District Manager. [Scogin p. 31 |. 5-18].

19. Although Scogin does not claim to have had anyidliffies working
with Counce prior to her discharge [Scogin p. 33-I], she does believe Counce
treated other employees differently than the rengierew because of age. [Scogin
p. 32 1. 8-12].

20. The employees that Scogin claims Counce treateférdiftly were
Wanda Glover, Betty Mize (DOB 05/01/44), Jan MatiiOB 06/11/55), Crystal
Tuck (DOB 09/16/81), and Tammy Wilkerson (DOB 03EX). [Scogin p. 32 1. 13 —
p. 33 1. 12, and Associate Chart].

21. As described by Scogin, Counce treated these fiye@yees differently
than the receiving crew [Scogin p. 33 I. 8-17], &alince treated Scogin exactly the

16
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same as every other member of the receiving cresiyding Warren. [Scogin p. 33 1.
18-22].

22. Of this group, Scogin claims to have seen Mize Binck leave the break
room, clock in, and then return to the break roam dpproximately 30 minutes.
[Scogin p. 331.23 —p. 341. 13; p. 37 1. 6 -3B.1. 16].

23. Mize is older than Scogin, while Tuck is substditiayounger.
[Compare Scogin p. 36 |. 8-9 (DOB 08/06/47), wifssociate Chart (Mize
DOBO05/01/44; Tuck DOB 09/16/81)].

24. Scogin did not report the actions of Mize and TwekCounce or any
other member of management. [Scogin p. 38 1. @739 I. 13].

25. Furthermore, while she claims to have mentioned thicident to
Jeffreys during her discharge meeting, Jeffreykedsme who were they, and |
didn’t tell him. 1 did not tell him who they wefe[Scogin p. 39 1. 14 — p. 40 |. 15].

26. Scogin has no knowledge that anyone in managemeetv kabout
Mize's and Tuck’s actions. [Scogin p. 40 . 20.-4p I. 1].

27. Scogin also testified that Counce timed the reogigtocking, but not
the unloaders, cashiers, or other full-time empésyworking the front of the store.
[Scogin p. 42 1. 3—p. 43 1. 8].

28. Scogin does not know why Counce was timing thekstgccrew and

did not ask for an explanation. [Scogin p 58 18-
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29. Counce told Scogin he wanted to see how many bibvegsgot out per
minute. [Scogin p. 59 |. 19-22].

30. Neither Counce or anyone else in management tadiSder work was
too slow. [Scoginp.601. 21 —p. 611.7].

31. Wal-Mart never disciplined her for being too slo8cpgin p.54 1.11-13].

32. Scogin did identify one instance after the storentww24 hours where
Mike Durham told the receiving crew they were “gpito have to start getting the
merchandise on the shelves faster.” [Scogin p. B4 — p. 55 . 21].

33. On this occasion, Durham told the receiving crengluding Warren,
that they needed to get everything out of receidnd on the shelves because “some
men that were higher up over him that were cominthhé store the next day or two.”
[Scoginp. 57 1. 2 -p. 581. 3].

34. Scogin claims that Stacy Warren (DOB 04/23/63) todd that Counce
told him that “he could hire younger people to dace as much work than we
could.” [Scogin p. 69 |. 13-22].

35. Scogin never heard Counce say anything like tisaiodin p.70 1. 7-10].

36. This reported comment did not prevent Scogin froaing her job.
[Scogin p. 73 1. 16 — p. 74 |. 10].

37. Scogin did not complain to Mike Durham about howu@te was

treating her at work. [Scogin p. 72 1. 13-17].
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38. Likewise, she made no effort to report any concabysut Counce to her
District Manager. [Scogin p. 72 1. 18-22].

E.  Sharon Tittle

1.  Tittle's date of birth is May 17, 1951. [Tittle p5 I. 9-10].

2. She was hired by Mike Durham to work in Store 409.997. [Tittle p.
141.12 - p. 151. 13].

3.  Tittle never heard Durham make any comments or mregnabout any
associate’s age. [Tittle p. 18 I. 12-16].

4.  Tittle does not believe that Durham took any actgainst her because
of her age. [Tittle p. 18 |. 17-21].

5. At the time Tittle was hired, Garrison was recegvisupervisor, and
Scogin, Sutherland, Tidwell, and Warren were wagkam the receiving or stocking
crew. [Tittle p. 151. 14-21; p. 16 I. 2-21].

6. McCluksey was hired onto the crew later. [Tittlelp I. 22 — p. 16 I. 1].

7.  Tittle met with Jeffreys, Counce, and Lovette onc@&aber 19, 2002.
[Tittle p. 21 1. 2 —p. 221. 14 and Ex. 1; p. 228 — p. 23 1. 7].

8.  Tittle does not believe that she had ever meteydfbefore this meeting
[Tittle p. 22 I. 15-18], and she does not know hiesbelieves if Jeffreys took any
action against her because of her age. [TittR38(d. 8-14].

9. No one during this meeting mentioned Tittle’s dddtle p.22 . 19-22].
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10. The reasons Tittle believes she was dischargedubeas her age are (1)
Counce timed the receiving crew, and (2) becausen@» made a comment about
Garrison being old. [Tittle p. 23 1. 15 — p. 247].

11. The comment Tittle is referring to is Counce’s @ddly nicknaming
Garrison “Uncle” because of Garrison’s age. [&iftl 24 1. 18 — p. 25 1. 7].

12. This is the only remark Tittle ever heard Councekenabout any
associate’s age. [Tittle p. 25 1. 13].

13. Counce never made any comments about Tittle’s [dgde p.25 I. 14-
16].

14. Tittle made no effort to report Counce’s allegedmorent to Mike
Durham or Mike Hawkins. [Tittle p. 26 |. 14 — p. R4].

15. Tittle went back to work and finished her shifteaftthis discussion.
[Tittle p. 25 1. 23 —p. 26 1. 8].

16. The only other basis for Title’s belief that shesvasischarged because of
her age is Counce’s timing of the receiving creitipg up stock. [Tittle p.27 .5-15].

17. Tittle acknowledges that Counce was timing all bk tstockers,
including Warren. [Tittle p. 27 1. 22 — p. 28 l1]1

18. She did not ask and Counce did not explain why &g doing so. [Tittle
p. 27 1. 16-21].

19. Neither Counce or any other member of managemeidt that the
stockers were being timed because of their aggtlgp. 28 |. 12-22].
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20. Tittle acknowledges that there were days wheredgtheot clock out for
lunch, but says she only did so when instructedmbty Garrison or Counce. [Tittle
p.291.16 — p. 30 1. 10].

21. She also says there were instances where Counde weep them on
break for longer than 15 minutes talking about mamk related activities. [Tittle p.
321.15-p. 331. 3],

22. Tittle made no effort to report these instanceBwwoham or her District
Manager. [Tittle p. 33 1. 11-19].

F. Stacy Warren

1. Warren’'s date of birth is April 23, 1963. [Assdei&hart].

2. Warren worked on the stocking crew in Store 409hw@arrison.
[Garrison p. 34 |. 22 — p. 35 |. 4], McCluskey [MaSkey p. 28 |. 17 — p. 29 |. 1],
Scogin [Scogin p. 33 |. 18 - 22], and Tittle [6tp. 16 I. 2 - 9].

3.  The Plaintiffs admit that Warren was treated thmesas themselves.
[Garrison p. 105 1. 12—p.107 I. 7; McCluskey p.884p. 89 I. 1; Scogin p.33 I. 8-22].

4, Like the individual Plaintiffs, Warren was dischacdgon December 19,
2002 for “theft of company time — not clocking olar lunches.” [Warren Exit
Interview].

5. At the time of his discharge, Warren was 39 yeddsamd, therefore,

outside of the protected clasSee 29 U.S.C. § 631(a).
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G. Gary Ingram

1. Ingram worked for Wal-Mart in Store 766 in Florenc&labama.
[Jeffreys Dec. § 2 and Ex. A].

2. Ingram’s date of birth is January 1, 1982

3. Jeffreys was contacted by the Co-Manager in Sté& who reported
that Ingram was “taking lunch hours and not clogkout for them.” [d.].

4.  Jeffreys requested that Store 766’s Loss Prevemntwrew the Time
Archive Reports to determine whether Ingram waslatag out for lunch. Ijd.].

5. On December 9, 2002, Jeffreys interviewed Ingrampag of his
investigation. [d.].

6. Jeffreys communicated his investigative findings @b-Manager
Stephens, and Ingram was discharged for theftred.tij d.].

7.  Atthe time of Ingram’s discharge, he was 20 yeddls
H. Events Leading to Plaintiffs’ Discharge from Stoe 409

1. On December 7, 2002, Durham went to Store 409 @atarday to
finalize payroll. [Durham p.261.19-p.29].8

2. Durham was required to report overtime to his istManager and
Durham noticed that the receiving crew not only badrtime, but it also appeared
that they were not taking lunch break&d.;[p. 31 1. 7-18].

3.  Specifically, Durham was reviewing the TimeclockchAive Report
dated November 30 — December 13, 2002. [DurhamiEXx.
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4.  Durham made a note to discuss this issue with GooncCounce’s next
scheduled shift. I§.].

5. When Counce told Durham that the receiving crew taen lunch
because he was with them when they took lunch, &urkecognized there might be
a problem. I[d.; see also Durham Ex. 18].

6. Because Counce would not normally review Payrotthire Reports in
the normal course of his job duties [Durham p. 342 - 23], Durham made the
Timeclock Archive Reports available to Counce [Camhp. 36 |. 21 — p. 37 |. 7]; and
Counce already had access to Store 409’s secudl#ptapes. If.].

7. Durham delegated to Counce the responsibility okckmg the
Timeclock Archive Reports and videotapes. [Durlmaml|. 9 —p. 42 1. 6].

8.  After his discussion with Counce, Durham called tilss Manager
Hawkins and notified Hawkins of the ongoing invgation. [Durham p. 43 1. 9 — p.
451|. 22; Hawkins p. 14 |. 22 — p. 17 |. 22].

9. Hawkins indicated to Durham that if the investigaticonfirmed a
number of occasions where members of the recenreqy were taking lunch without
clocking out, that would be grounds for terminatiffdawkins p. 17 . 1-22; Durham
p.451.2—p.461.11; p.501. 21 — p. 52 1].13

10. Following Durham’s discussion with Hawkins, Courfees gathering

information and reviewing videotapes and going bdmkyond the week that
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[Durham] had a question about to see exactly hospdeoted this may or may not
be.” [Durham p. 57 |. 4-18].

11. Durham Ex. 18 is Counce’s summary of his review Tadheclock
Archive Reports and security videotapes. Jeffieys4 is a spreadsheet prepared by
Counce reflecting information gathered from Wal-M&ar Timeclock Archive
Reports. [Counce p. 791. 7 —-p. 80 1. 7; p. 183Bl- p. 186 |. 1].

12. Once Counce completed his review of Timeclock ArehReports and
videotapes, he made all of his investigative makeravailable to Larry Jeffreys.
[Counce p. 191 |. 2-23].

13. Jeffreys went to Store 409 the morning of Decendi®r2002. [Jeffreys
p.131.22 —p. 151. 21; p. 119 1. 9-12].

14. He arrived at Store 409 between 6:00-6:30 a.mffr@des p. 119 |. 23 —
p. 120 1. 4].

15. Jeffreys was provided and reviewed Timeclock ArehiReports,
videotapes, and Counce’s spreadsheet. [Jeffre3& p23—p. 22 1. 18; p. 120 |. 3-12].

16. He also met with Durham to discuss what the penatiyld be for the
night stocking crew. [Jeffreys p. 41 1. 17 — B.148].

17. During this discussion, Durham told Jeffreys tlnat might stocking crew
should be discharged unless his interviews with #maployees produced a
satisfactory explanation for their failure to cloout for lunch. [Jeffreys p. 45 |. 20 —
p. 50 I. 21].
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18. Jeffreys then interviewed each member of the nigfbtking crew.
[Jeffreys p. 15 |. 10-21; p. 196 I. 9-12].

19. At no point during these interviews did any memloérthe night
stocking crew tell Jeffreys that they had been s&tVinot to clock out for lunch
[Jeffreys p. 196 I. 13-17], nor did any tell himatithey believed they were being
treated differently because of their age. [Jeffiey$96 |. 18-22].

20. At the conclusion of these interviews, all five mmers of the night
stocking crew were discharged. [Garrison Ex. 1; Meskey Ex. 1; Scogin Ex. 1;
Tittle Ex. 1; Warren Exit Interview].

. ARGUMENT
A.  Garrison’s Support Manager Claims Are Due To BeDismissed

A plaintiff must file an ADEA discrimination chaegwith the EEOC within
180 days of the alleged violatiofee 29 U.S.C. § 626(d)(1). While the requirement
that an EEOC charge be timely filed is not juriidical in naturesee Zipesv. Trans
WorldAirlines, 455 U.S. 385, 393 (1982), the requirement is a itimmdprecedent to
the maintenance of an action and the plaintiff ¢lae burden of demonstrating that
the condition has been satisfiddckson v. Seaboard Coast Line RR., 678 F.2d 992,
1010 (11th Cir. 1982). Thus, failure to file befahe 180-day period elapses requires
the court to dismiss a subsequent lawsuit as uhtinQeiillen v. American Tobacco
Co., 874 F. Supp. 1285, 1292 (M.D. Ala. 1995). Efare, for Garrison’s promotion

claims to be timely, he must allege conduct thatuoed within 180 days of his
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Charge filing on April 25, 2008i.e., events on or after September 8, 2002). Here,
Garrison claims that he sought promotions to twarlyp Support Manager jobs
around the time Store 409 went 24 hours. [Garrs®0 |. 7 — 16; p. 98 1. 17 — p. 99

l. 7]. Ignoring for the moment that these allegas are contradicted both by
Garrison’s admission that no one treated him dffidly because of his age before
Store 409 went 24 hours [Garrison p. 37 |. 6-15] &rs testimony that he is not
certain that Durham took any action against himabee of his age [Garrison p. 38 .
21 — p. 39 |. 14], these events allegedly occumelflay 2002, roughly 11 months
before Garrison filed his EEOC Charge. According(yarrison’s allegations
concerning these jobs are time barred.

Even assuming they were not time barred, Durhasndnticulated legitimate,
non-discriminatory reasons for selectiRichards [p. 160 I. 1 — 10] and Bell
[Durham p. 159 I. 9 — 23]. Given that Garrison adnthat he lacked experience
running the cash registers [Garrison p. 82 |. 23}, and acknowledges that Richards
“had more experience on the floor dealing with cosrs,” [Garrison p. 92 |. 13 —
19], Durham’s decisions were not a pretext for dgerimination and Wal-Mart is
entitled to summary judgment on his disparate tneat claims.

B. Plaintiffs’ Age Was Not a Motivating Factor In Their Discharge

In a discriminatory discipline or discharge cas@]aintiff must show that he is
a member of a protected class and that he “engageither (a) disputedly or (b)
admittedly — in misconduct similar to persons aigsihe protected class; and [] that
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similarly situated, non[-]Jminority employees (that persons outside the protected
class) received more favorable treatmedories v. Bessemer Carraway Hosp., 137
F.3d 1306, 1311 n.6 (11th Cir. 1998)ting Jones v. Gerwens, 874 F.2d 1534, 1540
(11th Cir. 1989).

In this case, Wal-Mart acknowledges that the nggbtking crew was replaced
by younger individuals. While the Company expelbtsPlaintiffs to rely on that fact
in an effort to create an inference of age disaration, that fact is insufficient to do
so in this case.

First, everyone believed by Durham to have takewHhuwithout clocking out
was discharged. [Durham p. 329 |. 18-23]. Becdhatgroup included 39 year old
Stacy Warren, the record evidence establishesethatoyees within and outside the
protected class were treated the same. Given Dushaliance on Jeffreys’ during
the Exit Interviews, this fact is underscored bffrégs’ involvement in the discharge
of a 20 year old in another store on December 022fbr exactly the same reason.
[Ingram Notes and Exit Interview].

Second, three of the individual plaintiffs (Titt®¢ogin, and McCluskey) admit
that Durham took naction against them because of their age [McClugkel5 I. 19
— 23; Scogin p. 20 I. 22 - p. 21 |. 4; Tittle p. 087 - 21], and Garrison does not
know whether Durham did so. [Garrison p. 38 I. 24.-39 I. 9]. Given that Durham

selected the night shift replacements [Durham @.1132 — p. 136 |. 5], this testimony
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by Plaintiffs eliminates any logical connectionweén age, either Plaintiffs or their
replacements, and jobs on the night stocking crew.

Even assuming the Plaintiffs are credited witprama facie case, Wal-Mart
has clearly articulated a legitimate, non-discriaary reason for Plaintiffs’
discharge - - theft of Company time by Plaintifsldre to clock out for lunch.
[Garrison Ex. 1; McCluskey Ex. 1; Scogin Ex. 1;tlEtEx. 1; Warren Exit
Interview]. Wal-Mart’'s Meal and Break Policy reges Associates who work more
than six consecutive hours to take an unpaid lurjdaffreys Ex. 2]. It is clear from
the Timeclock Archive Reports that Plaintiffs andaién regularly worked more
than six hours without clocking out for lunch. ffdeys Ex. 6]. Wal-Mart's
Associate Handbook states that theft of Compang timy result in discharge for the
first offense. [Jeffreys Ex. 13 p. 23]. Here, Durha@oncluded that the five (5)
members of the night stocking crew (Garrison, Ma&kky, Scogin, Tittle, and
Warren) engaged in a pattern of taking lunchesawitltlocking out in violation of
Company policy. He discussed this decision withry adeffreys and made it clear to
Jeffreys that discharge was appropriate unlesmmabers of the night stocking crew
offered evidence during their interviews with Jeys which contradicted Durham’s
understanding of their conduct. Jeffreys did ngtoré any such information to
Durham and discharged each member of the nighkispcrew for theft of time.

Having met its burden, Wal-Mart is entitled to suamgnjudgment in its favor
unless each Plaintiff can create a genuine issunabérial fact concerning whether
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the Company’s reason for their discharge is a prdte age discrimination. Here,
the Plaintiffs cannot satisfy their burden of proof

As noted previously, three of the Plaintiffs dehgttDurham took any action
against them because of their age and the fouglrjsén, is not certain. The fact that
the Plaintiffs do not accuse Durham of taking aotiom against them because of
their age refutes any pretext argument.

Not only do the Plaintiffs concede that Durham touk action against them
because of their age, Stacy Warren was dischartmdy avith his fellow night
stocking crew members. [Warren Exit Interview]. fte time of his discharge,
Warren was 39 years old. If that does not demotastheat Plaintiffs were treated the
same as individuals outside of the protected climes Plaintiffs claim that all five
members of the night stocking crew were treateteintly than every other night
Associate in Store 409. Because the majority of gnaup was over 40, including
four employees older than all of the Plaintiffsg #vidence does not create a genuine
issue of material fact that their age was a matigatactor in their discharge. In fact,
any assertion that Garrison’s age was a factorsirischarge is undercut by the fact
that Durham promoted Garrison to Receiving Manadfrlhese facts may give rise
to a permissible inference that no discriminatornymas motivated [Brinker's]
actions.” Williams v. Vitro Services Corporation, 144 F.3d 1438, 1443 (11th Cir.
1998), citingBuhrmaster v. Overnite Transp. Co., 61 F.3d 461, 464 (6th Cir. 1995);
Grossman v. Dillard Department Sores, Inc., 109 F.3d 457, 459 (8th Cir. 1997).
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Wal-Mart anticipates that the Plaintiffs will attpinto confuse the issue by
directing the court’s attention to Counce’s allege&tements and his role in gathering
the Timeclock Archive Reports and security videetpelied upon by Durham.
Those reports, however, show that the Plaintiggjularly worked more than six (6)
hours without clocking out for lunch as required@ympany policy [Jeffreys Ex. 6],
and the undisputed evidence establishes thatdh&fne, not clocking out for lunch,
is why the four Plaintiffs and Stacy Warren wergctiarged.

Accordingly, the record evidence demonstrates tthet Plaintiffs were
discharged for a legitimate, non-discriminatorys@a and Wal-Mart is entitled to
summary judgment on their claims.

V. CONCLUSION

In light of the foregoing, defendant Wal-Mart SterEast, L.P., respectfully
requests that all Plaintiffs’ complaints be disrasand that summary judgment be
granted in its favor on all of their claims.

s/Charles A. Powell IV
Fern H. Singer

Charles A. Powell IV
Attorneys for Defendant, Wal-Mart Stores, Inc.

OF COUNSEL:

BAKER, DONELSON, BEARMAN
CALDWELL & BERKOWITZ

420 20th Street North, Suite 1600
Birmingham, Alabama 35203
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true arattesopy of the foregoing
pleading has been served upon the following coulosgdarties in interest herein by
electronic mail or by mailing same to offices oidseounsel, on October 10, 2006.

Rocco Calamusa, Jr., Esquire Ermea J. Russell
Wiggins Childs Quinn & Pantazis  Equal Employment Opportunity Commission
301 19th Street North 1130 22nd Street South, Suite 2000

Birmingham, Alabama 35203-3204 Birmingham, AL 35205

s/Charles A. Powell 1V
OF COUNSEL
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