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1 of'the United States Constitulion as enforceable by and through 42 TISC 1983
and any and all other such enabling law, including but not limited to Section 2 of
the Woling Rights Act of 1965 ("VRA™) | as amended in 1982 or more commaonly
known of as 42 TL5.C. 1973 |

2. The plaintiff had sought preliminary injunetive eliel in the initally Nled

action and for purpases of the record, plaintilT conlinues Lo seek that equitable

| relief at the appropriate future time so o minimize constitulional injury.

3. Plaintift respectfully asks the court o decidel:

(a) Prop 14 15 an state action that relates to the federal electoral process 42
U.S.C. 8 1973aa-lale);

(b1 Implicit in the granting of the franchise, is the right to cast an effective
ballot as was stated in Senate Repaorl No, 94-295 (1973), at p. 32 [commenting on
Lhe Voling Rishls Act).

(¢c)Prop 14 creates an impermissible prior restraint on plaintitt’s and all
other sinilarly situated African American volers” associational rights given the
maodern historical partisan leaning of Alican American volers o overwhebmingly
virle for candidates in the demaocratic party in tederal general elections;

(d) Prop |4 15 and or creates a standard, practice, or procedure that adversely

affects the right 1o vole given the maodern historical partisan leaning of African American

volers Lo vole Lor candidates in the democratic party under the Voting Rights Act, Section

TEIRNT AMENTIAD COMPLAINT FOR [HICHCTIVE A%D DECLARATORY BELIEF
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2 10 lederal general elections:

(e) Prop 14 has an unlawful diseriminalory elleel on, based on ihe totality of
circumstanges, due o the state’s redistricting strategy that buries African American
voling sirenglh by pulting them in a districl where the oon-demoecratic vole 15 given a near
30% advantage:

(f) Prop 14 ¢reates Lor Alncan Americans in districts where there is no democratic
in the genaral election running for Congress, less opportunity than other members of the
clectorate to effectively and meaningfully participate 1o the political process und o eleet
representatives of their choice:

{z) If given the modemn historical partisan leaning of African Aamerican
voters o candidates in the democratic party, if primary contests under Prop 14 that
result in no democrat lefi to atand for clection in the federal general election, is an
unlawlul abridgment of plaintilT's “natral right™ privilege of her federal
citizenship under Article 1V Section 2 Article 1 of the United States Constitution
and Clause | of the 14" Amendment, one of them being the right o vole in a
(cderal election for a party representative of their choice, a right held by plamniT
as g lederal citieen;

{h) Whether nol baving a demacrat in the general election for African
Americans interferes with the sound public policy encouraging debate on

public issues that is uninhibitad, robust, and wide-open:
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([YWhether the 15" Amendment right of citizens of the United States to vote
is abridged by California’s Prop 14 because of its vawer dilution of Alrican
American’s effective and meaningful vating rights;

{13 The retained right to vote in a federal general election (or a democrat, a
practice that has existed all of Plaintiff*s adult lite and since the first election after
Calitornia was admitted to the Union, 13 a substantive due process right that is
eititled 1o protection,

4. This action would have not been ripe for adjudication until such time the
election results were in and the resulling injury 1o the rights of African Americans
o participate in the general election in races where no democral emerged [rom Lhe
Prop 14 Primary, such as was the case with plaintifi’s home district, the 8"

Cengrassional District.
I, PARTIES

3. PlaintilT Elise Brown is an African American adull citizen, a long time
member of the California Democratic Party, the San Bernardine County
Pemocratic Central Commitiee by election, the Calilornia State Democratic
Party’s Central Commillee, an officer of the Adelanto-Victorville Democratic
Club and proceeds in her own behall and of those person similarly situated.

6. Plaimtiff desires to effectively and meaningfully parlicipate in the
electoral and political process tor the [Touse of Representatives and to have her

FIEST AMENDED COMPTAINT IR TILUNCTIVE AR BECLARATORY RELIEF
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and all those similarly sitwated persons” vites counted on an equal basis with
white cilizens of San Bernardine County by being able to vote for a Democratie
candidate in the general election.

7. Defendant Secretary of State, Deborah Bowen 15 sued in her ofTicial
capacity only to the extent of her issuing a certificate of nomination for
Comgressional races pursuant to State Election Code Section 8147 pursuant to the
Top 2 Primary law, As Bowen (= the Chief Election Officer of the State of
California and has responsibility for the gencral supervision and administration of
the election laws, plaintifl alleged Bowen and all fulure sceretaries of suale are
responsible 1o obtain and maintain uniformity in the application and
administration of the election laws and issue a certificates of nomination tor
cangress Tor each of the top voters for cach party, and not just the top two vote
counl candidates.

8. At all relevant times set ocut hersin, detendant was and have been
acting under colar of the statutes, ordinances, regulations, customs and usages of

the Stace of California.
1II. FACTS

9. Plaintiff as a democrat and an African American voter reprasents a group
that predominately votes for Democrats for federal oifices in primary and general

glections and the election performance numbers bears that disparity out. Since

T FILST AMENIIED COMPLAINT FOR IRIUNCTIVE AN DECLARATORY RELIEE
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| 964 when African Americans voled democratic 2% of the time, 92% of the time
in 1968 and with the exception of 1972, 1984 and the 1992 elections, Aftican
Americans would continue to give at least 80% of African American®s collective
votes to Democrats,

10, The 8" Congressional Districts break down as 8% Alrican American,
33% Hispanic, 50% White.

11.  California’s Prop 14 effeetively deprives Alrican American volers of
the right to vote in that;

{a) Prohibits political parties which historically align with African
American volers [rom nominating candidates from every primary;

(b} Prohibits plaintifi and all these similacly situated from supporting a
federal candidate from their own polilical parly of choice in the general election
by eliminating their candidate should he or she not be a top twa vote getter in the
primary;

(e)Prohibits the highest Democratic vote getter from representing the

democratic party in the Movember 2012 general election for the first time in 160

years of California and United States history and risks repeating that cutcome
for the balance of plaintift’s lifetime due w Prop 14;;

(d} Creates voter confusion when African Americans see only 2 republicans
1o vote for, having come to the polls expecting to have a choice of vating for a

FIRSET AMEMDEL COMPLATNT TR [ UWCTIVE AN OECLARATORY RELIGE
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democratic candidate of their own choosing:

(e) Creates a severe restriction upon the exercise of their voting rights in
that for the first time, they will have o decide whelher 1o vole at all for a non-
democratic candidate;

(£] Prohibits write in voters that are Democrals [rom seeking to participate
in the November 2012 election;

(g) Takes away a fundumental right to be able to vote tor a party champion
in a federal race in the general eleclion;

(h} By having enly republicans in the general election for a federal office,
deprives plaintitt and all those similarly situated of the right w associate by
supparting and voting for a Demoeratic candidate in the general election for
Conaress;

(1) By the Secretary of State upholding a law like Prop 14 which compels
the citizens 10 vole in a top two open primary in a district that has a substantial
advanlage registralion-wise for republicans as created by the so-called non-
partisan commission, the state is effectively empowers the Republican party by
daclaring to plaintitt and all those similarly situated, that they no any lonaer have
a right to vote for a democratic candidate of their choice, in effect a state action
stripping political choice and are further strippimy the people like plaintlT

and those similarly situation from having the back-up valve of being able to run a

FIRST AMENDED COMPLAINT FOR INIUNCTIVE AND DECLARATORY RELIEF
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write-1n candidate of their choee;

(i} By having a Prop 14 svstem in & republican regisiralion advantage

| district, plaintift and all those similarly situation are coerced to associate with the

e S—

republican candidates selected, should they wish o exercise their right Lo vote, by
voling for persons Lthar philosophically and politically are diametrically opposed to
their interests and views in violation of plaintif™s and those similarly situated’s
right to WOT associate or not exercising the fundamental rizhl 1o vole,

12, The political processes leading to the general election in 2012 and
every two years thercaller in San Bernardine County are not equally open to
participation by African-Americans, in that Atrican-Americans have less
opportunity than other members of the clectorate 10 participate in the political
process and to clect candidates of their choice because of the Prop 14 Primary.

13, African-Americans in San Bernardino County bear the effects of
discrimination in such areas as education, emplovment and health, which hinder
their abiliy to participate clMectively in the polilical process.

14, In the entire history of San Bemardino County, no Alvican-American
hias ever been elecled lo any countywide office and with the Top Two primary,
with 8.9% of San Bernardino County being African American, 0% in Invo County
and 3% in Mono County [county-wisc munbers per the 20012 Census] and a
created 10% registration advantage of Republican cver democrat and a nearly 20%

CFIRET AMERNDED COMPLAINT FOR TN TIVE AND DUCLARATORY RELICF
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decline-to-state budge on top of thal, African American voters will have added to
their burden the result of having to choose between Lwo conservative republicans
that garnered only 30.8% of the total cast vote in the 2012 election cycle.

IV, EQUITABLE RELIEF

15, There 1= a real and actual controversy between the parties and the

1ssue is ripe for adjudication. PlaintifTs has no adequate remedy at law other

| than this action for injunctive and deelaratory reliel and to deny reliel herein,

due to the percentage to population of Alican Americans, will strip African
Americans of their associational and other related civil rights as set forth herein
tor at least the next decade.

L&, Plaintift is and will continue to sufler irreparable injury as a result
of the sets of Defendent complained of herein and that injury will continue unless
Prop 14 is declared to be unlawtul and enjoined by this Court.

17. Plaintiff secks a declaration that Prop 14 is unconstitutional beeanse of
the effect upon Alrican Aamerican voters in those Districts where there will be no
democrat to vote tor in the general election and for the Court’s findings on those
155ues raised in Paragraph 3 of this Grst amended complaint, incorporated by

reference herein as 1f fully set out again.

FIRST AMINDER COMPLATNT FOR INTUNCTIVE AND DECLARATORY RELIEE
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Y. CAIISES OF ACTION
FIRST CLAIM FOR RELIEF
Fourieenth Amendment to the United Stares Constiturion

L8, Plaintitfs hereby reallege and incorporate by reference each of the 17
[trregoing paragraphs,

19, Defendant, acting under color of state law, threatens to deprive
Plaintiff of her effective and meaninglul right to vote, an integral part of the
Tundarmental right to vote, a natoral right held by all law abiding citizens of the
United and 1o that extent & privilege of federal citizenship protected under Clause
1 of the 14" Amendment and under the natural rights view of Article TV, Section
2, Clauzel of the United States Constitution.

20, Prop 14 continued use and outcomes where Alcan American volers
have no demoerats to vote for in any future fedaral general election. results in the
denial or abridgment of plaintiff’s fundamental right under the 14™ Amendment,
in that Prop 14 ereated an environment in which for the lirst time since Californg
was admitted to the union, African Americans will not have in districts like the 3%
Congressional District, where African Americans are a small minority of the
clizible voters (bv redistricting desian) and who typically vote for democrats, will
not have in that general election a partisun represcntative that African Americans
typically align with and vote for, nor will they have s candidate that can debate

their side of the ssue spectrunt 1 the months leading to the general election,

FIRST AMERTRET COMPLAINT FOR IMJUHCTIVE AND DECLARATORY RELIGE
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wenerally inlerfering with plaintlit’s expectancics Qowing from the 1%
Amendment Rights also protecled by the same 14" Amendment.

21. Plaintiff had a reasonable expectancy that her federal right to vote for
such a person that aligned with her on partisan issues would not be interfered with
by arbitrary and capricious state action caused a special interest group with the
money Lo [und 4 stalewide proposition.

23 Prop 14 did nol meet its goals of encouraging higher turnouts (it was

| the lowest timout in & presidential primary since 1948), the loweast decline to state

termout in years, an election format that all but knocked oft minor parties from
participation in anv future general clection, abolished the write-in option as a
relicl value for late filers and last but nol least, ereated numerous distriets in which
only one party’s candidates survived to the November election, effectively
quashing the debaie of issues.

24, PlaintifT contends she had g right 1o have the issues of the day
robustly debated between winners of each of the parties, a debate and dialogue
that will not be possible due to the candidates winning the Prop |4 primary, being
of virtually identical thought and political alignment in her District.

25, Plaintiffs constitutional expectancy of having a partisan candidate to

vole [or that aligned with her beliels and the mjority of African Americans, has

T FIRST AMINTED COMPLAINT FOR INILVCTIVE AND DECLARATORY RELIEF
R
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14 to focus on competitiveness rather than associational and free speech right,

[

26, Plaintiff is informed and believes, and thereon alleges that the policy set

4 || our in the 14™ Amendment isell ([w]hen the right to vote at any federal election...

1s denied to any of the inhabitants of [4] State. . [is] n any way abridged,....the

e

7 || basis of representation therein shall be reduced.” LS. Const. XTIV, § 20)

4| underscores the original intent that any abrideement will carry with it the most

g
W serious of consequences to offending stare’s action{s).

L1 27, PlaintilT believes Prop 14 is such an offending state action and the only people
i
ke | that stand w bepefit from such a resull, would be the political party that stands wo benefit
13 |
i lrom weakening the size ol the Congressional and Elecloral College delegation, Lhe very
ﬂ'.

15 || party thut docs nol gepically align with the majority of African Amcrican voters in the 8%
U I Congressional District and other similarly situated minority-minovity districts.
2a. Defendant, acting under color of state law, threatens o violate

19 || Plaintiffs’ rights to equal protection, due process, and the privileges or immunities

20 —— \ .

of citizens of the Tnited States guaranteed by the Fourteenth Amendment to the
21 |
4 ' [nited St1ates Constitution in that for the next deeade, plainufl and those similacly

23 |l situated will not be able 1o exercise their associational rights by voling for a

24
. candidate that shares their concerns and priorities.
3
26 | 29, PlaintilT contends that the court has the power has the power under 42
|
)

USC 1983 to enjoin entorcement of Prop 14 and should as an impermissible
28

, FIEST AMEMDEDR COMPLATNT TOR I LG TV AN DECLARATORY RELIEE
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chilling of plaintilT s rights as alleged above.

SECOND CLAIM FOR RELIEF
Fifteenth Amendment to the United States Conviitution

30, PlainufT hereby realleges and incorporate by reterence each of the 209
foregoing paragraphs.

31, Section 1 of the 15" Amendment states that right of citizens of the
United Stales Lo vole shall not be denied or abridged by the United States or by
any Stzle on account of race or color,

32, DPlaintiff because she 1s an African American in a district, in which
Aftican Americans are not only a statistical minority, but buried with a near 30%
disadvantage between republican und declhined-lo-slite regisirants, had her right o
effectively vote laken away when the district she resided in was created with
African Americans being at that decided disadvantage and by being forced to vote

under a Prop 14 [ormat.

L
L}

In such a scheme or device created under the facial claim of making
clections more campetitive, a “policy” that effectively abridged the right of people
ol color to effectively and meaninalully vole in a November general (and federal)

34, Flami T contends that the court hus the power has the power under
42 USC 1983 1o enjoin enlorcement of Prop 14 as an impermissible

abridgement of plaintiTs right to be able to effectively vote for their champion

FIRST AMENDED COMPLALRNT FOR INJLNCTIVE AND DECLARATORY RELIEF
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and have robust debate of the issues of the day possible in a minority-minority
8" Congressional district such as the one plaintiff has been redistrieted into.

THIRD CLAIM FOR RELIEF
Section 2 of the Vorfng Rights Aci, 42 US.CL §TV73

35, PlainulT hereby realleges and incorporate by reference cach of the 34
foregoing paragraphs.

36, Section 2 of the Voting Righls Act, 42 U.S.C. §1973, prohibits voling
practices and procedures that resull in the demial or abridgement of the right w
vote on account of race, color, or linguistic minorily stalus.

37, Prop 14 has the effect of diluting, minimizing and canceling out
African-Americans right to effectively and meaninafully vote, in violation of the
Plaintiffs rights not only sceured by the Fourleenth and Fifteenth Amendments
ol the Constitwtion of the United States, but also Section 2 of the Voting Rights
Act of 1965, 42 1T1.5.C. 1973 because of the modern historical partizan alignment
hetween the Democratic Party and the vast majority of eligible Alican American
voters and the near 30% registration disadvantage belween republican and
declined-to-state registrations.

38,  DProp 14 in effect has become a voting practice and or procedure with
an adverse impact te a historically diluted minority group in the 8" Congressional

Drsteiet.

FLIEST AMERIIED COMPLAINT FOR THIUHCTIVE AR RECLARATTIRY RELIEE
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] 39, Plaintitf contends that the courl has the power has the power under 42
USC 1973 10 enjoin enforcement of Prop 14 as an impermissible deviee and
4 || ar procedure acting to future dilute the voling sirength of Afiican Americans.

FOURTH CLATM FOR RELIEF
b Article [V, Clause [, Seetion 2 of the USCA & Clawse 1 of the 1 % Amendment

4. Plaintiff hereby realleges and incorporate by ceference cach of the 39

o || foregoing paragraphs.

W 41.  The Citizens of each State shall be entitled 1o all Privileges and
11
12 Immunities of Citizens in the several States.
13 42, Certain fundamental and natursl righls belong o citizens and which
14 o L . .
state government could nol inlvinge upon, one of which being the right to
15

15 | effectively vote,

17 ' 43, Prop 14 denies that 1o planmo 1 and all those stmilarly siluated,
18 |
o ' 44, PlaintifT contends that the court has the power has the power under 42

2 || USC 1983 to enjoin enforcement of Prop 14 as an impermissible chilling of
plaintift’s privilege and right to be able 1o elTectively vole in a federal election by

a1 || oslate action, withoul vegard 1o the history of the natural and lundamental right to

24| be able to vote for a parly champion and have robust debate of the issues of the
25 |
5 day in minorily-minority districts such as the one plaintitt has been redistricted

27 || into by the Prop 14 process, which took the redistricting power from the

28 |

FIBEST AMENDED COMPLATNT FOI IMIUMC TV E AND DECLATATORY RELIEF
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legislature, which had superior understanding of the laws and rights 1o be
pratected and even when faced with @ minority population to small to be moved
inlo 4 minorily-majority district, allowed the relief valve of allowing the party
the minority group typically [avored and voted for, to stand for election for the
general election and be not just a person Lo vole Tor consistent with their beliefs
and values, but a voice to debate the important issues of the day leading up to the
| zeneral election.

45, The privilege and right 1o vote in a general election for a candidate from
the party ol one’s choice where a person comes from such a state, is chilled should
that African American voter move into Calilornia’s 8" Congressional District, a
clearly impermissible abridgment by Prop 14 of the privileges and immunilies
protected under Article 1V, Section 2, Clause 1 and USCA 14%, Clause 1

PRAYER FOR RELIEF
WHEREFORE, PLAINTIFFS respectiully request that this Court enter
judgment in their favor and the following reliaf’

(1} For record preservation purposes, plaintift prays that an appropriate
preliminary injunctive order and a mandatory injunction 1ssue in advanee ol the
2012 MNovember election requiring the top voter getters of each party be allowed to
sland for the general election in Calilormia;

Altlernatively, PLAINTIFF requests that the Court

FIRET AMENDED COMPLAINT FOR INICHCTIVE AND DECLARATORY RELIEF
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(2} Enter a declaratory judgment that ELISE BEOWN's and all those
Democrats similarly situated’s rights are violated by Califomia’s Propesition 14
cntitled the “Top Two Primaries Act™ |which took effect April 19, 2011] that
modified Article [, Section 5 of the California Constitution and Seetion 6 of
Article I of the California Constitution, violates rights under Section 2 of the
Voling Rights Acl as amended in [982;

{3) Enter 4 declaratory judgment that ELISE BROWN’s and all those
Diemocrats similarly situated’s first, fourteenth and fficenth amendment right o
freedom of association & to effcctively cast a vote nghts are violated by
California’s Proposition 14 entitled the ™ Top Two Primaries Act™ [which took
effect April 19, 2011] that moditied Article I1, Section 5 of the Califomia
Constitution and Section 6 of Article [ of the Califormia Constitution,

{dY Enter a declaratory judgment that ELISE BEOWN"s and all those
Democrats similarly situated’s rights under the privileges and immunities clause,
including the fundamental right to elfectively cast a vote rights arce violated by
California’s Proposition 14 entitled the ™ Top Two Primaries Act” [which took
elfect April 19, 2011] that modified Article 11, Section 5§ of the California
Constitution and Section 6 of Article II of the Calitfornia Constitution

(5) To make findings as requested under Maragraph 3 of this First Amended

| Complaint to assist in any potential post trial court review,

FIRST AMENIED COMPLAINT FOR TIUMCTIVIE ARD DECLARATORY JELIEK
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(6) To restore the previous system that allowed the top vole geller from
each party to stand for election so Lo oblain and maintain constitutional
unitormity at the earliest possible time to avoid constitulional injury;

(7} Toaward Plaintiffs the costs and expense of this action together with
their reasonable attornevs' fees; and

(8} To retain jurisdiction ol this action and grant to Plaintift{s) any turther
relief which may, in the discretion of this Cowrt, be necessary and proper.

DATED: July 31, 2012 Respectfully submitted,

By:

Allerneys for Plainl
ELISE BROWN

FIRST AMENDED COMPLAINT FOIL INIUMCTIVE AMND DECLARATORY RELIEF
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F'ax 916y 2Z2L-383%
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EOBERT 21, COMP

-19-




