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ROBERT D. CONAWAY Bar No. 119657
LAW OFFICE of ROBERT D. CONAWAY
222 East Main Street, Suite 212

Barstow CA 92311

Mailing address: PO Box 865

Barstow CA 92312-0865

(760) 256-0603 PHONE

(760) 256-0660 FAX

Attorneys for ELISE BROWN
Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

ELISE BROWN,
Plaintiff,
VS.

DEBRA BOWEN

Defendant.
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2:12-¢v-05547-PA-SPx

PLAINTIFF ELISE BROWN’s
OPPOSITION TO DEFENDANT
CALIFORNIA SECRETARY OF
STATE’s FRCP 12(b)(6)-(7) MOTION
TO DISMISS

Date: October 1, 2012

Time: 1:30 p.m.

Courtroom: 15

Judge: The Honorable Percy Anderson
Action filed: 6/26/2012

I. THE RIGHT TO VOTE FOR A REPRESENTATIVE IN CONGRESS AT
THE GENERAL ELECTION IS AS A MATTER OF LAW RESTRICTED TO

THE SUCCESSFUL PARTY CANDIDATE](ES%‘

THE TWO HIGHEST VOTE G

AT THE PRIMARY, NOT TO
TERS

In United States v Classic [313 U.S. 299,313 (1941)] a rule of law was recognized

[in a case ruling that Article I Section 2 created federal jurisdiction over primaries]:

“The right to vote for a representative in Congress at the general election is,
as a matter of law, thus restricted to the successful party candidate at the
primary, to those not candidates at the primary who file nomination papers,
and those whose names may be lawfully written into the ballot by the

electors”(emphasis added) Id at 316-317

Prop 14's Top Two Primary law has created in at least eight Congressional Districts
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[Brown ‘s District No. 8 and in at least 7 other districts: 15, 30, 31, 35, 40, 43 & 44]
results that violate the rule of law stated in Classic, hence presenting the Court with a facial
violation. The Court in Class was careful to point out that :
“the right to choose, secured b¥l the Constitution, is the right of qualified
voters to cast their ballots and have them counted at Congressional elections
%md] [that] this court has consistently held that this is right secured by the
onstitution [191tat10ps] [a]nd since the Constitutional command is without
restriction or limitation, the right unlike those guaranteed by the Fourteenth

and Fifteenth Amendments, is secured against the action of individuals as well
as of states.” United States v Classic at 315. |

|

The right recognized in the Classic case can be brought against offending state action

under 42 USC 1983 as Classic states the policy and right which Bowen defends the violation |
of. Mrs. Brown brings this action to enforce it INDIVIDUALLY rights and for all other

African Americans whose primary right has been similarly abridged [more on that later].
II. THE 14" AMENDMENT BASED CLAIMS ARE ACTIONABLE AS PLED

First, it needs to be said, the 14th Amendment facially, without more, makes a race-
silent (and neutral) statement of public policy and backs it up with a unique sanction (where
abridgement is done by State Action, electoral votes can be taken as a sanction). What part
of the 14" Amendment policy is not clear “when the right to vote at any federal election ...
is denied to any... inhabitant of a state...the basis of representation therein shall be
reduced.” U.S. Const. XIV, § 2. .

Second, the 14" Amendment forbids a state from making or enforcing any law which
abridges the privileges and immunities of citizens of the United States. Smith v Allwright
321 U.S. 649, 657 (1944). Voting is such a privilage.

Since the functional effect of Prop 14 in California Congressional Districts 8, 15, 30,
31, 35, 40, 43 & 44 is to restrict voting to just one party, and that the possible outcome was

acknowledged in the ballot statement, merely shows the plan and scheme’s discriminatory
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effect was known of, possibly a calculated effect and a prophylactic warning was inserted to
later in litigation try and blunt Constitutional challenges that might be raised.

Since United States v Cruikshank, laws in violation of the Constitution (as United
States v Classic has identified Prop 14's outcome to be “are absolute[ly] void by virtue of
that prohibition [referring to the Court’s interpretation of Article I, Section 2][and] [s]o far
as related to rendering null and void the obnoxious law, it is done already.” United States v
Cruikshank et al 25 F. Cas. 707 (C.C.D. La. 1874) affirmed, 92 U.S. 542 (1876)

Third, to the extent Prop 14 denies Mrs. Brown the right to cast an effective vote

Sfor the party she is a member of in all such upcoming & future federal elections (and

which has been part of the privileges she has enjoyed for 50 years as an African American
woman in California) because of the complained of state action, the claim can be sued on
under the 14" Amendment, not because a political party’s associational right is in issue, |
but her individual associational right.” 1t is beyond debate that freedom to engage in
association for the advancement of beliefs and ideas is an inseparable aspect of the "liberty
assured by the Due Process Clause of the Fourteenth Amendment, which embraces freedom
of speech." NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460 (1958); see NAACP v.
Button, 371 U.S. 415, 430 (1963); Bates v. Little Rock, 361 U.S. 516, 522 -523 (1960)."The
right to associate with (or vote for representatives of) the political party of one's choice is an
integral part of this basic constitutional freedom." Kusper v Pontikes, 414 U.S. 51, 57(1973).
III. EVEN WERE WE NOT LOOKING AT THE REQUIREMENT THAT THE

SUCCESSFUL PARTY CANDIDATE AT THE PRIMARY ADVANCE, MRS.
BROWN’s INDIVIDUAL CLAIM IS ACTIONABLE UNDER 42 USC 1983

A. MRS. BROWN’s CASE AS A 42 USC 1983 ACTION ALLOWS
INDIVIDUAL AND REPRESENTATIONAL STANDING WHERE
PRIMARY RIGHTS ARE IN ISSUE
To the extent the African American community’s electoral choices are being taken
away, she can in a 42 USC 1983 case stand for them. Griffin v Burns (1977, DC RI1) 431 F
Supp 1361, aff’d (CA1 RI) 570 F2d 1065 and where “primary rights” (such as voting) are in

issue, United States Supreme Court gives standing to individual plaintiffs in federal courts to
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litigate them. Barrows v Jackson (1953) 346 US 249, reh den 346 US 841; Buchanan v
Warley (1917) 245 US 60, Pierce v Society of Sisters (1925) 268 US 510.
B. UNDER A 42 USC 1983 CLAIM CAN BE MADE FOR MRS. BROWN

The official policy in issue is the Secretary’s enforcement of Prop 14, clearly an
action taken 'under color of' state law. Ex parte Virginia, 100 U.S. 339, 346; Home Tel. &
Tel. Co. v. Los Angeles, 227 U.S. 278 , 287, et seq., Hague v. C.1. O., 307 U.S. 496, 507].

The loss of Mrs Brown’s individual (and other African Americans’) voting right is
caused by the official policy being enforced by Secretary Bowen. The individual’s right to
vote has always been bound up with the right of candidates to run for an office and the
Supreme Court has said that “[t]he rights of voters and the rights of candidates do not lend

themselves to neat separation; laws that affect candidates always have at least some

led the 11th Circuit in Duke v Massey to conclude that voters have standing to sue when
their favorite candidate was excluded. Duke v Massey 87 F. 3d 1226,1231,1233 (11th Cir.
1996)

The right in issue is fundamental. Justice Douglas, dissenting in South v. Peters, 339
U.S. 276, 279 [cited with approval in the majority’s opinion in Reynold v Sims 377 U.S. 533
(1964) by Chief Justice Earl Warren] stated that “the right to vote freely for the candidate
of one's choice is of the essence of a democratic society, and any restrictions on that right

strikes at the heart of representative government....[p556](emphasis added).

C. THAT A PROPOSITION WAS PASSED “BY THE PEOPLE” (THAT
SHOWED AT THE POLLS) IS NO DEFENSE TO PROP 14 TRAMMELING ON
MRS. BROWN’s RIGHTS UNDER THE 14" AMENDMENT & US v CLASSIC

The Supreme Court in Reynolds v. Sims, 377 U.S. 533, 561-562, warned states that
"[i]ndividual rights are not subject to a public vote; a majority has no right to vote away the

rights of a minority; the political function of rights is precisely to protect minorities from

oppression by majorities (and the smallest minority on earth is the individual)." Does Prop
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14, because of the vote of many, take away such an individual’s fundamental right? Should
it? Nay says Mrs. Brown. The policy recognized in Class & Reynolds forms a facial
challenege to Prop 14's constitutionality, Mrs. Brown respectfully submits.

To the extent the Court does not share Mrs. Brown’s view of United States v Classic
being dispositive, Mrs. Brown alternatively submits that evidence of discrimination comes in
is via the propensity argument (more-A frican-Americans-vote-democrat-than-not) and
evidence (the public record and expert testimony to explain/interpret it like the University of
Chicago Roginski study appears to), which Mrs. Brown respectfully submits will show:

1. African Americans have an overwhelming propensity to vote Democratic in
November Congressional elections and did so vote in Brown’s district (the 8" CD)-which
was alleged in Brown’s complaint;

2. Those voting propensities have been holding firm for the last 50 years so that
voting performance data is something that can be judicially noticed;—which was alleged in
the complaint and by the study served with the Conaway declaration in support of the
Motion for Preliminary Injunctive Relief and is referenced in Brown’s complaint;

3. Putting minorities in a Congressional District where republicans have a marked
advantage registration wise, makes the primary and the general election the only chance for
African Americans to vote for Democrats, unless Prop 14 rules are in play—which was
alleged in the complaint;

4. The Secretary KNEW (from their ballot statements) that two from the same party
might emerge as well as two people equally unappealing to vote for-which is admitted in
Bowen’s moving papers!

5. The Secretary KNEW or in reckless disregard of the substantial likelihood of the
discriminatory effect and outcome did not challenge the law before it went to the ballot,
when it passed and in fact, now comes to its defense.

D. BOWEN’s CITED AUTHORITY IS DISTINGUISHABLE
Bowen’s reference [Bowen’s Argument 6:7-27] to the Storer v Brown case [415 U.S.

724, 735] misses the mark of what has been recognized as a fundamental right. Storer
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involved a court challenge to a one year disaffiliation provision rule upheld by the court to
minimize the effect of independent candidacies launched by unsuccessful putative party
nominees. Regulation of how and in what manner filing papers are filed and who is eligible
to file, are matters the states can reasonably regulate, but abridgment of federal rights is not.
The power to regulate the time, place and manner of elections does not justify, without
more, the abridgement of fundamental rights, such as the right to vote. Wesberry v Sanders,
376 U.S. 1, 6-7 (1964).

The right of the people to choose Representatives in Congress is a right established
and guaranteed by Art. I, § 2 of the Constitution, and hence is one secured by it to those
citizens and inhabitants of the State who are entitled to exercise the right. Classic, Id at
313 U. S. 314. The primary election is an integral part of the procedure for choosing
representatives, so by tampering with it so to interfere with the process and remove top vote
getters from each party fielding a candidate, is more than regulation—it is the deprivation of
fundamental rights.

As to the Burdick case [504 US at 438], it addresses a ban on write in candidates—that
is not Mrs. Brown’s case nor is the substance of the majority ruling [“we have repeatedly
upheld reasonable, politically neutral regulations that have the effect of channeling
expressive activity at the polls. See Munro, 479 U.S., at 199 .... [a] there is nothing
content-based about a flat ban on all forms of write-in ballots’, Burdick at 439]. The Top 2
Primary is not a regulation, but a ban on the advancing of otherwise winning party
candidates if they are not one of the top two vote getters, which deprives Mrs. Brown of the
opportunity to exercise her right of association].

As to the Washington State Grange case, it was a set back for associational rights
claimed by a state political party, but not individuals like Mrs. Brown seeking vindication
under 42 USC 1983 case.

1
/
I
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IV.  ARGUING MRS. BROWN CAN STILL VOTE IN NOVEMBER FOR ONE OF
THE TOP TWO REPUBLICAN VOTE GETTERS & THAT THE RESULT OF
PROP 14 IS SOMEHOW ACCEPTABLE BECAUSE THE BALLOT STATEMENT
HASNED APV IAYING TO YOTE ROK IO PECRLE FHOM Ik San

Government may not condition the award of a benefit (in this case the right to vote in
a federal general election post-Prop 14) on the relinquishment of a constitutional right (in
this case the right to vote for the party of one’s choice that is the top vote getter or the party
which African Americans overwhelmingly choose and thereby typically exercise their right
of associational rights with in the primary) [see, e.g., Nollan v. California Coastal
Commission 483 U.S. 825(1987)]. In the case before the Court the argument is, because
Prop 14 is such a good idea for encouraging voter participation and making elections more
competitive, its an acceptable constitutional casualty to deny the right to be able to vote for
someone from your own party in the general election. That is not regulation that is
evisceration.

In effect, a federal right to vote in a general election has been altered because of the
agenda of a state-based group that sees no purpose in protecting partisan (political party)
opposition in federal elections, over which the state is not sovereign, and getting the
“majority” to vote for a Proposition that takes away the general election federal voting right
(e.g. to vote in general elections for the party of one’s choice and affiliation), a right that has
existed since California joined the Union in 1850).

Prop 14 goes too far. “[T]he power of the state [...] is not unlimited; and one of the
limitations is that it may not impose conditions which require relinquishment of
constitutional rights. If the state may compel the surrender of one constitutional right as a
condition of its favor, it may, compel a surrender of all. It is inconceivable that guarantees
embedded in the Constitution of the United States may thus be manipulated out of
existence”. Frost & Frost Trucking Co. v. Railroad Comm’n 271 U.S. 583, 594 (1926).

The right to vote in national elections is a privilege and immunity of national

citizenship and state based restrictions which interfere with same are an
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1 | impermissible prior restraint. Oregon v Mitchell, 400 U.S. 112 (1970),147-150.
2 | Scheming a state law passed via proposition which degrades and takes away the full right
3 | tovotein a federal election in exchange for the “benefit” of a more competitive election, is
4 | bad policy and violates the unconstitutional conditions doctrine.
5
6 | V.SECTION 2 of the VOTING RIGHT ACT PROHIBITS THE TOP TWO
PRIMARY AS A VOTING PRACTICE IS UNLAWFUL BECAUSE OF ITS
7 | DISCRIMINATORY EFFECT & BECAUSE IT INTERFERES WITH THE
VOTER’s RIGHT TO CAST AN EFFECTIVE BALLOT
¥ Again assuming the United States v Classic case is not dispositive, it needs to
’ be stated (again) that allowing the voter to cast an effective ballot is implicit in the
. granting of the franchise [Senate Report No. 94-295 (1975), at p. 32].
i The Voting Rights Act was designed to apply "throughout the electoral process."
? See H.R.Rep. No. 102-655 (1992) and reaches any "voting qualification or prerequisite to
. voting or standard, practice, or procedure' that adversely affects the right to vote”.
" An example of such an adverse effect is found looking at African American voting
. propensities. The Prop 14 advocates and defenders knew what those propensities have been
10 and that by removing from a general election the party toward which they gravitate
u traditionally align and vote with, their right to cast an effective vote is taken away and
a another effect is to chill African American voter participation by taking away the party
v choice they could vote for in Districts such a CD-08 [See discussion under III.C above and
20 incorporated herein by reference for argument of how discriminatory intent might be
?! proven].
= Jon Rogowski & Amir Fairdosi from the University of Chicago in their
> April 11, 2012 paper entitled “Voting by Race? The Neglected Role of Partisanship”
> [Copy attached as Exhibit “A” to the Declaration of Robert Conaway filed in Support
» of the Reply Brief due to availability concerns on the internet] they state
2 “partisanship among blacks has been relatively impervious to the significant social
Z and political changes that have occurred over the past 4 decades — African Americans
BROWN’s OPPOSITION TO BOWEN’s FRCP 1266 MOTION Page 8
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1 | have identified with the Democratic Party and supported presidential and

2 | congressional candidates” [p.6] Other studies that have looked at the strategies that
3 | have adversely impacted African American’s right to cast an effective vote include
studies reported in law and voting policy journals such as the Oregon Law Review [81
Oregon L.Rev. 849, 886 (2002) reporting on the new methods of vote dilution which
arguably touches upon Top 2 Primary scenarios at p 868-66] and the 2012 Santa Clara Law
Review article by Chelsea J. Hopkins entitled The Minority Coalition’s Burden of Proof
Under Section 2 of the Voting Rights Act [detailing the new Senate Report No. 97-417

O e 3 G B

“factors” or policies that restrict minority voting under the new language of Section 2 of the
10 | Voting Rights Act, again arguably touching Top 2 Primary scenarios]. The topic is hot,

11 | current and will require factual discovery and “totality of circumstances™ analysis on Section
12 | 2's rewrite by Congress, assuming again the Classic case is not dispositive.

13 Taking the incentive for coming to polls for voting for African Americans, by

14 | leaving with them with a problematic choice between two ultra conservatives at the general
15 | election, is a Section 2 effect that needs some discovery before summarily dismissing.

16
17 | VL. THE JOINDER ARGUMENT vs THE COURT’s ABILITY TO FASHION A

G REMEDY WITH WHAT IS BEFORE IT SHOULD BE CONSIDERED

19 First, if this case shall not touch the outcome of the June 6, 2012 ¢lection, then

20 | who would you join without engaging in endless speculation about who retires, who

21 seeks reelection, who will be the new kid on the block in future elections?

22 Second, if United States v Classic makes for a successful facial challenge, there is no
23 | prejudice to voiding an unconstitutionally repugnant State Action such as Prop 14.

24 Third, as stated in Mrs. Brown’s reply to Bowen’s opposition to Mrs. Brown’s

25 | motion for preliminary injunctive relief, the court, if ruling on a constitutional issue, can

26 | fashion relief that is appropriate, whether for future or upcoming elections. The contention
27 || that the various candidates needed to be joined is something, if raised by motion, the court in

28 | its discretion could deny. Armo Engineering Co.v Bud Radio, Inc (ND Ohio 1965) 38 FRD

BROWN's OPPOSITION TO BOWEN’s FRCP 12b6 MOTION Page 9




Case 2:12-cv-05547-PA-SP  Document 29 Filed 09/08/12 Page 10 of 11 Page ID #:480

51, 53 [because the court maybe finds under FRCP 19(a) the court can afford complete relief
amongst the existing parties or because under FRCP 19(b) the Court finds that because of
the scope of and depth & quality of representation in support of the Top -Two Primary, it’s
not necessary]|.
VII. CONCLUSION

If United v Classic is not enough to deny Bowen’s motion and issue orders to stop a
constitutional tragedy, then Bowen’s motion (with the exception of the 15™ Amendment
based count, which Mrs. Brown will not be advancing any further) be should be denied.
Finally, should the court feel more facts need to be alleged, leave to amend is respectfully

requested.

Dated: September 8, 2012 LAW OFFICE of ROBERT D. CONAWAY

-'17 ’/I/ |
| -

: i

Y- -
ROBERT D. CONAWAY, Attorney for
ELISE BROWN, PLAINPIFF
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CERTIFICATE OF SERVICE

Case name: Brown v Bowen Case No. Case No. 2:12-cv-05547-PA-SPx

I hereby certify that on September 8, 2012, I electronically filed the following
document with the Clerk of the Court by using the CM/ECF system:

PLAINTIFF ELISE BROWN’s OPPOSITION TO DEFENDANT CALIFORNIA
SECRETARY OF STATE’s FRCP 12(b)(6)-(7) MOTION TO DISMISS

I certify that all participants in the case are registered CM/ECF users and that
service will be accomplished by the CM/ECF system.

I declare under penalty of perjury of the laws of the United States of America
that the foregoing is true and correct and that this declaration was executed on

September 8, 2012 at Barstow, California.

ROBERT D. CONAWAY /[s/ ROBERT D. CONAWAY
Declarant Signature
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