IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

)
JAMES “JIM” TOMASIK, J. DANIEL TOMASIK, )

and LIBERTARIAN PARTY OF TENNESSEE, )

)
....Plaintiffs, )

)
V. ) Case No. 3:13-01118

) Judge Haynes

MARK GOINS, Coordinator of )

Elections for the State of Tennessee; )

TRE HARGETT, Secretary of State )

for the State of Tennessee; SHELBY COUNTY )

ELECTION COMMISSION through its )

Members, Robert D. Meyers, Chairman; )

Norma Lester, Secretary; Dee Nollner, )

Commissioner; Steve Stamson, Commissioner, )

and Anthony Tate, Commissioner, ....Defendants. )

)

AMENDED COMPLAINT

COME now the Plaintiffs, by and through their Cselnof record, and for their cause of
action against the Defendants, amend their Contpdairfiled herein, pursuant to the provisions of
Rule 15(a) of the Federal Rules of Civil Procecasdollows, to-wit:

l.

Plaintiff JAMES “JIM” TOMASIK is a citizen of théJnited States, is a registered voter in
the State of Tennessee, Chair of the Libertariaty Rd Tennessee, a candidate for the Special
Election to be held for Tennessee House Districin%he Special General Election to be held on
November 21, 2013, and desires to support andfgot@mself as the Libertarian Party candidate
on the aforesaid Tennessee ballot on November@B. 2

Plaintiff J. DANIEL TOMASIK is a citizen of the Uted States, is a registered voter in the

State of Tennessee, a member of the Libertarialy 8afennessee, and desires to support and vote
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for James “Jim” Tomasik for the office of Represgne from the District 91 of the Tennessee
House of Representatives in the November 21, 28{&gial Election.

Plaintiff LIBERTARIAN PARTY OF TENNESSEE is a naecognized political party
under the laws of the State of Tennessee that mlateadvocate the overthrow of local, state, or
national government by force or violence, and is afbliated with any organization which does
advocate such a policy. The Libertarian Party ehrlessee, has provisions for nominating
candidates for office in Tennessee other than imgguy election. Plaintiff James “Jim” Tomasik
has received the Libertarian Party of Tennessemsimation for the office of Representative for
House District 91 pursuant to internal rules aratedures of the Libertarian Party of Tennessee.

Il.

Defendant MARK GOINS is the Coordinator of Eleosofor the State of Tennessee
(hereinafter referred to as “Coordinator of Elea$i9). In his official capacity, the Coordinator of
Elections is the Chief Election Officer for the t8taf Tennessee, is appointed by and serves at the
pleasure of the Secretary of State pursuant toAT &£2-11-201(a), makes rules and regulations as
necessary to carry out the provisions of the Teseeeg&lection Code subject to the concurrence of
the Secretary of State, pursuant to T.C.A. 8 2Q1(@, and, as Chief Election Officer for the State
of Tennessee, is charged with the duties of oviergdabe election laws of Tennessee and the
recognition of new political parties pursuant t€A. 88 2-1-104(a)(14), 2-1-104(a)(29), and 2-11-
202(a). The Coordinator of Elections has his effit the Tennessee Department of State, Division
of Elections, 312 Eighth Avenue North" Floor, William R. Snodgrass Tower, Nashville,
Tennessee, 37243, and may be served with proctrsst &ication.

Defendant TRE HARGETT is the Secretary of Statdle State of Tennessee (hereinafter
referred to as “Secretary of State”). In his afficcapacity, the Secretary of State is the Chief

Officer of the Tennessee Department of State, anduch, is charged with administering the duties
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imposed upon the Secretary of State by law inctydoiministratively overseeing the State Election
Commission, appointing the Coordinator of Electitmserve as the Chief Administrative Election
Officer for the State of Tennessee for the purpdsgenerally supervising all Tennessee elections,
advising all election employees of the State athéoproper method of performing their duties,
authoritatively interpreting the election laws fat persons administrating them, and such other
functions as are necessary for the conducting @ftiehs in the State of Tennessee and the
recognition of new political parties, all pursuamtT.C.A. 88 4-3-2101, 4-3-2103, 8-3-104, 2-11-
201, and 2-11-202. The Secretary of State hasffice in the Tennessee State Capitol Building,
Nashville, Tennessee, 37243, and may be servedvatess at that location.

Defendant SHELBY COUNTY ELECTION COMMISSION thrdugts Members, Robert
D. Meyers, Chairman; Norma Lester, Secretary; Dedinsr, Commissioner; Steve Stamson,
Commissioner; and Anthony Tate, Commissioner (hafear sometimes referred to collectively as
“SCEC”), compose the Shelby County Election Comiorss In their official capacity, the SCEC
and its Members are responsible for supervisindgdimeat and printing of the ballots for elections
in Shelby County, Tennessee, subject to the laviseobtate of Tennessee and the assistance of the
Tennessee Coordinator of Elections and Secretéddyaté. The SCEC and its Members have their
offices at 980 Nixon Drive, Memphis, Tennessee 33Had may be served with process at that
location. The SCEC and its members are represédmtedeir Counsel, John L. Ryder, who has
agreed to accept service on behalf of the SCECGtaraforesaid Members and whose address is
Harris Shelton Hanover Walsh, PLLC, Suite 2700, @oeenmerce Square, Memphis, Tennessee
38103-2555, jryder@harrisshelton.com.

Il
This is an action for declaratory and injunctietief. The jurisdiction of this Court is

invoked pursuant to Title 28, United States Co&e1843(3), 1343(4), 2201, and 2202, and Title
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42, United States Code, § 1983. Venue of this Usunvoked pursuant to Title 28, United States
Code, 8§ 1391. The rights, privileges, and immasigought to be declared and redressed are those
secured by the First and Fourteenth Amendmentsetthited States Constitution.

V.

This proceeding seeks a judgment declaring T.G#2-1-104(a)(14), 2-1-104(a)(24), 2-1-
104(a)(31)(which set the requirements for the retmm of a statewide and minor political party,
respectively), 2-5-208(d)(1)(which concerns genelattion ballots and the listing of political part
and independent candidates on the ballot), 2-18a)(Zj(which sets the petition deadline for
recognition of a minor political party as 90 daysfdie a general election), 2-13-201(a)(which
restricts a candidates listing on the ballot aaradiclate of a recognized statewide or minor party),
and 2-14-202 (which requires a special electiobedeld within 100 to 107 days from the date of
the writs for a general election to fill the vacgn@as applied herein to the Plaintiffs for the 201
Tennessee special General Election to be held serNoer 21, 2013, and all subsequent special
General elections in the State of Tennessee andatite and circumstances relating thereto,
unconstitutional in that they violate in their apgtion to the Plaintiffs herein for the 2013
Tennessee special General Election in State HousticD 91, and all subsequent Tennessee
special General Elections, the First and FourteAntiendments to the United States Constitution
and Title 42, United States Code, § 1983. Thisgeding also seeks an injunction, both temporary
and permanent, against the Defendants, CoordiohtBtections, Secretary of State, and SCEC,
their agents and employees, in prohibiting the bdd@ts, Coordinator of Elections, Secretary of
State, and SCEC from following and enforcing thevmions of T.C.A., 88 2-1-104(a)(14), 2-1-
104(a)(24), 2-1-104(a)(31), 2-5-208(d)(1), 2-13{H)R), 2-13-201(a), and 2-14-202, as applied to
the Plaintiffs herein for the 2013 Special ElectionTennessee House District 91 to be held on

November 21, 2013, as set pursuant to T.C.A. 83-2d1, 2-14-202, and 2-14-106 (which
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authorize the holding of, timing of, and qualifyipgtition for special elections), so as to serve to
prevent the listing of James “Jim” Tomasik as ti®ettarian candidate for State House District 91.
V.

T.C.A., 8 2-1-104(a)(14) defines a political padg an organization which nominates
candidates for public office, T.C.A., 8 2-1-10424), and taken in conjunction with T.C.A., 88 2-
1-104(a)(31), 2-5-208(d)(1), 2-13-107(a)(2), 2-18), and 2-14-202, a new statewide political
party or minor political party to be recognizedtom candidates in a special general election ballot
in the State of Tennessee must petition succegdiylbresenting a petition with at least 2.5 petrcen
of the total number of votes cast for all gubernataandidates in the most recent gubernatorial
election as shown by petitions to establish a ipaliparty filed with the Coordinator of Elections
and signed by Tennessee registered voters sa twatid find it virtually impossible to meet the
petition deadline for minor political parties of @ays before the general election, pursuant to
T.C.A,, § 2-13-107(a)(2), before the special gdnalection when the special general election will
be set according to law (viz.: T.C.A., §2-14-202jvzeen 100 and 107 days from the date of the
writs for a special general election to fill thecaacy.

Because of the petitioning requirement of a ragtangent 2.5 percent, and the petition
deadline requirement of 90 days before the spgeiatral election (which is held on November 21,
2013), the supporters of the non-recognized miwodtigal party herein (Libertarian) were unable
to marshal its resources in such a manner as tucbm successful petition drive in Tennessee
House District 91, after only a 100 to 107 day mexlinotice of the general election to fill the
vacancy, so as to meet the aforesaid petition sigmaeadline and required number of signatures
for a political party candidate. In fact, it haseb 45 years since a new political party was
recognized by the State of Tennessee by way digrefor even a regular general election. Thus,

the Libertarian Party’s candidate for House Dis®it was forced to petition as an Independent.
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VI.

The Tennessee ballot access laws for new polipeaties in the State of Tennessee
complained of herein, as applied to the non-reaaghiPlaintiff political party herein and its
supporters and candidate for the special Genezati@h for House District 91 on November 21,
2013, set an unconstitutional burden because anjistatewide political party status by filing the
petitions required under T.C.A., 88 2-1-104(a)(221.3-107(a)(2), and 2-14-202 in time for a
special General election sets an unconstitutiorally deadline, number of petition signatures, and
limited time for petitioning so as to force a n@tognized political party candidate in a special
General election to use the lesser petition sigaataquirement of 25 signatures required for
Independent candidates.

VII.

The aforesaid early and discriminatory petitiaggnature deadline in Tennessee for new
political parties for a special general electiaymed with the high signature requirement, folces
new political party to seek recognition before leeninees of the recognized political parties are
known or the issues are formed for the speciatielecampaign or even the notice of the special
election. Because of the aforesaid discriminatitresunnecessarily early deadline, and the
unconstitutional infringement upon political assbicin, Tennessee’s early new political party
petition deadline and unnecessarily stringent sigraequirement effectively eliminates the ability
of unrecognized political parties to gain politipalrty recognition in the State of Tennessee for
special general elections--unless they wish tacandidates as Independents, deprives their
supporters of the ability of voting for them by itiohl association with the party of their choice,
and transforms the petitioning process from a wagbtain recognition for new political parties to
an arbitrary, discriminatory, and unnecessarilyesewneans of preserving the status quo of a two-

party system in Tennessee as to special electibeisnessee’s early aforesaid political party
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petition deadline and Petition signature requirerpé&aces and undue, unreasonable, and
unjustified burden on new political parties andrtapporters for special general elections and
deprives the voting public of the knowledge of pineper political identification of the minor party
candidate. The Defendants lack any compellingesten the aforesaid early and vague petition
deadline or the petition signature requiremeniBeinnessee as it applies to new political parties
and their supporters seeking recognition in Tereee&s their candidate in a special general
election.

XIIl.

The Plaintiffs, Libertarian Party of Tennessegsiipporters, and candidate, wish to have its
candidate recognized as a Libertarian on the Teeedszallot in the special general election on
November 21, 2013, in House District 91, but hdsdan efforts in the past to comply with the
laws of the State of Tennessee for the recognitiarew political parties and could not comply—
other than as an Independent candidate—for theagjgeneral election in question.

IX.

In Tennessee for the 2013 Special General ElefdroDistrict 91 of the Tennessee House
of Representatives, the House District 91 Specaggie&al Election will be held on November 21,
2013. The Democratic nominee was chosen in aageenary election for House District 91 on
October 8, 2013, from among eight Democratic caatdil(subsequently reduced to seven after one
was disqualified). The winner of the special Dematc primary on October 8, 2013, will face only
James “Jim” Tomasik in the Special General EleatiniNovember 21, 2013. James “Jim”
Tomasik qualified for the Special General Electiatiot for House District 91 by way of Petition
and will be listed on the ballot as an Independantlidate rather than a Libertarian candidate

barring injunctive relief from this Court.
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X.

The aforesaid unnecessarily restrictive and disoatory party labeling law for the
aforesaid Special General Election, combined via¢ghunduly burdensome, arbitrary, and
discriminatory signature and petition deadline neaents for new political parties seeking
recognition under the laws of the State of Tenreessé only discriminates against unrecognized
political parties seeking ballot access in Tenresgsa special General election, but serves no
compelling state interest which justifies the asaid discriminatory treatment. On information and
belief, Plaintiffs assert that absent interventigrihis Court, the Plaintiff Libertarian Party of
Tennessee herein, its supporters, and its candafatouse District 91 will not be able to obtain
ballot access with the candidate listed as thertaban candidate rather than the Independent
candidate for House District 91 in the State offlemsee’s special General election on November
21, 2013 or subsequent special General elections.

XI.

Defendants, Coordinator of Elections and Secretb8tate, and their employees have and
will exercise their authority under color of St&ter in enforcing the aforesaid State laws listed in
rhetorical paragraph IV above, as applied to tlanEtfs herein for the 2013 Tennessee special
General election on November 21, 2013, and allesylent Tennessee special General elections,
and the facts and circumstances relating themetych a manner as to be in an unlawful,
discriminatory, vague, capricious, and arbitrarynnex, in violation of the First and Fourteenth
Amendments to the United States Constitution, atld 42, United States Code, 8§ 1983, in that:

WHEREFORE, Plaintiffs demand judgment:

1. Declaring that T.C.A., Election Code 88 2-1{H)@4), 2-1-104(a)(24), 2-1-
104(a)(31), 2-5-208(d)(1), 2-13-107(a)(2), 2-13{&)Land 2-14-202, as applied to the Plaintiffs

herein for the 2013 Tennessee special Generalideah November 21, 2013, and all subsequent
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Tennessee special General Elections, and the dadicircumstances relating thereto, are illegal
and unconstitutional, in that they are violativetloé rights of the Plaintiffs under the First and
Fourteenth Amendments to the United States Cotistiftand Title 42, U.S.C. § 1983, in that the
aforesaid statutes are not framed in the leasia®gt manner necessary to achieve the legitimate
State interests in regulating ballot access andpwditical party formation, particularly as relagin

to the early and vague petition signature deadimepplied to a non-recognized political party
candidate in a special election, petition signatowenber required, and, therefore, the petition
signature filing deadline and signature number areonstitutional, discriminatory, and
unnecessarily early, vague, stringent, and sewegplied to an unrecognized political party, its
supporters—who wish to cast their votes effectivalyd its candidate in Tennessee (James “Jim”
Tomasik) who has ballot status for the special Geredection, but who will not be listed on the
special General election ballot as a Libertariardaate, but only as an Independent candidate.

2. Entering preliminary and permanent injunctiorestraining, prohibiting, and
enjoining the Defendants, the Coordinator of Etewj the Secretary of State, and SCEC, their
agents and employees, and all persons in activeedomand participation with them, from
enforcing, applying, or implementing the aforeseaimplained of State Election laws as to the
unnecessary, vague, and discriminatory early fitlegdline, petition signature number required,
and listing of a candidate for a Special Generalctidn office as an Independent rather than
Libertarian candidate, as applied to the instaatiniffs for the November 21, 2013, special
General election for House District 91, and allsaduent Tennessee special General Elections, and
the facts and circumstances relating thereto.

3. Awarding Plaintiffs the reasonable costs angeases of this action, including
attorney's fees pursuant to the Civil Rights Ateyts Fees and Awards Act of 1976, 42 U.S.C. §
1988; and
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4, Granting Plaintiffs such other and furtherekdés to which they may be entitled and

which the Court may deem equitable and just.

Dated this 24th day of October, 2013.

Case 3:13-cv-01118
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JAMES “JIM” TOMASIK, J. DANIEL
TOMASIK, and LIBERTARIAN PARTY
OF TENNESSEE,

Plaintiffs

W. Gary Blackburn, BPR No. 3484

213 Fifth Avenue N., Suite 300

Nashville, TN 37219

(615) 254-7770 Telephone

(866) 895-7272 Facsimile

Email: gblackburn@wgaryblackburn.com

/s/ James C. Linger

James C. Linger, OBA No. 5441

1710 South Boston Avenue

Tulsa, Oklahoma 74119-4810

(918) 585-2797 Telephone

(918) 583-8283 Facsimile
Email:bostonbarristers@tulsacoxmail.com

Counsd for Plaintiffs

1C
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CERTIFICATE OF ELECTRONIC SERVICE

| hereby certify that a true and exact copy offtiregoing has been served on all counsel
of record via the Court's CM/ECF e-mail notificatisystem on the 24th day of October, 2013.
Additionally, I hereby certify that on this 24thydaf October, 2013, a true and exact copy of the
foregoing was e-mailed to Janet Kleinfelter, Se@ounsel, Office of Tennessee Attorney

General, afanet.kleinfelter@ag.tn.gexand John L. Ryder, Counsel for the Shelby County

Election Commission, atyder@harrisshelton.com

/s/ James C. Linger
James C. Linger

11
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