
UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

EQUAL EMPLOYMENT ) CASE NO.1:03CV2023
OPPORTUNITY COMMISSION, )

) JUDGE KATHLEEN M. O’MALLEY
Plaintiff, )

)
v. )

) DEFENDANT’S MEMORANDUM IN
S & Z TOOL & DIE CO., INC. ) OPPOSITION TO MOLLY BARON’S

) MOTION TO INTERVENE                  
Defendant. )

)

I. INTRODUCTION.

Four years after she filed a charge with the Equal Employment Opportunity

Commission ("EEOC"), and over two years since the EEOC started settlement discussions

with Defendant, S & Z Tool & Die Co., Inc. ("S&Z"), Molly Baron ("Ms. Baron") now claims

that the EEOC is not adequately representing her interests in this matter and has filed a

Motion to Intervene ("Motion").  Ms. Baron’s Motion is facially deficient since she cannot

meet the basic requirements for intervention set forth in Civ.R. 24 of the Federal Rules of

Civil Procedure.  Accordingly, Ms. Baron’s Motion to Intervene must be denied.

Case 1:03-cv-02023-KMO     Document 7      Filed 12/18/2003     Page 1 of 7



2K0136123.1

II. FACTUAL BACKGROUND

In August 1999, Ms. Baron allegedly applied for a position as a general laborer at

S&Z.  On October 7, 1999, after she was not hired, Ms. Baron filed a Charge of

Discrimination with the EEOC.  On March 21, 2001, the EEOC issued a letter to S&Z which

stated that the investigation revealed that S&Z’s actions with regard to hiring were

discriminatory.  After receiving this letter, Ms. Baron did nothing, and obviously believed

that the EEOC was adequately protecting her interests.

On June 18, 2001, the EEOC issued a Determination Letter which also stated that

there was reasonable cause to believe that Ms. Baron had been discriminated against

because of her sex when she was not hired.  After receiving this letter, S&Z and the EEOC

began lengthy settlement discussions.  These settlement discussions continued from June

2001 through January 2003.  During this 18 month time period, Ms. Baron did nothing.

In January 2003, settlement discussions between the EEOC and S&Z ended.  When

the settlement discussions ended, Ms. Baron still did nothing.  On October 30, 2003, the

EEOC filed its Complaint against S&Z.  During this 10 month period, Ms. Baron did not

hire her own attorney and file a complaint against S&Z.   

Now, after the EEOC and S&Z have resumed settlement discussions, Ms. Baron

apparently claims that the EEOC is no longer adequately protecting her rights and interests.

III. LAW AND ARGUMENT

Federal Rule of Civil Procedure 24(a) provides:

Upon timely application anyone shall be permitted to intervene
in an action: (1) when a statute of the United States confers an
unconditional right to intervene; or (2) when the applicant

Case 1:03-cv-02023-KMO     Document 7      Filed 12/18/2003     Page 2 of 7



3K0136123.1

claims an interest relating to the property or transaction which
is the subject of the action and the applicant is so situated that
the disposition of the action may as a practical matter impair
or impede the applicant's ability to protect that interest, unless
the applicant's interest is adequately represented by existing
parties.

Fed. R. Civ. P. 24(a) is interpreted as establishing a four-prong test that must be

satisfied in order for the district court to grant intervention as of right: (1) the application

for intervention is timely; (2) the applicant has a substantial legal interest in the action; (3)

the applicant's ability to protect that interest may be impaired in the absence of

intervention; and (4) the existing parties do not adequately represent the applicant's

interest.  Johnson v. City of Memphis, 73 Fed. Appx 123, 131 (6th Cir. 2003) .  The

applicant has the burden of demonstrating the four prongs, and the failure to satisfy any

of the four prongs prevents the applicant from intervening as of right.  Id.

Significantly, the failure to meet any one of the elements of Civ.R. 24(A) demands

the denial of the right to intervene.  Stupak-Thrall v. Glickman, 226 F.3d 467, 471 (6th Cir.

2000).  Here, Ms. Baron cannot meet the first, third or fourth prongs of this test.  Thus,

Ms. Baron’s failure to meet the basic requirements of a Rule 24 motion to intervene is fatal

and her Motion to Intervene must be denied.

A. Ms. Baron’s Motion Was Not Timely Filed.

First, Ms. Baron’s Motion must be denied because it was not timely.  In the context

of a motion to intervene, the following five factors should be considered in determining

timeliness: (1) the point to which the suit has progressed; (2) the purpose for which

intervention is sought; (3) the length of time preceding the application during which the
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proposed intervenors knew or should have known of their interest in the case; (4) the

prejudice to the original parties due to the proposed intervenor’s failure to promptly

intervene after they knew or reasonably should have known of their interest in the case;

and (5) the existence of unusual circumstances militating against or in favor of

intervention.  Johnson, supra, at 131.  The determination of whether a motion to intervene

is timely should be evaluated in the context of all relevant circumstances.  Id.

Here, in reality, this suit has been progressing for over four years, since the time

that Ms. Baron filed her charge against S&Z.  Despite the fact that the EEOC stated in June

2001 that it had found discrimination, Ms. Baron did nothing.  Moreover, even though Ms.

Baron was aware of the settlement negotiations which have been continuing for over two

years, Ms. Baron still did nothing.  This delay unfairly prejudices S&Z in the defense of Ms.

Baron’s individual claim in contrast to the EEOC’s claims on behalf of the overall class.

S&Z cannot adequately gather evidence from four years ago regarding Ms. Baron’s alleged

application and the reasons why she was not hired by the company .  To require S&Z to

do so at this time, and to open the possibility that S&Z would have to do so regarding

other individual class members who may attempt to interview, is unjust and should not

be allowed.  Thus, because of her lengthy delay and her more than ample opportunities

to file a lawsuit against S&Z, Ms. Baron’s Motion should be denied.
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B. Ms. Baron’s Interest Are Adequately Represented And Protected
By The EEOC.

Ms. Baron’s Motion should be denied for a second reason because her rights in this

matter are adequately protected and represented by the EEOC.  A proposed intervenor

must demonstrate that its interest is not adequately protected by an existing party.

Johnson, supra.  This requirement of showing inadequacy of representation is satisfied

where there is a showing of collusion, adversity of interest, possible nonfeasance or

incompetence.  Williamson v. Bethlehem Steel Corp., 1978 U.S. Dist. LEXIS 15606 (W.D.

N.Y. 1978), unreported, a copy attached as Exhibit A.  In cases where an agency of the

United States represents the public interest, a strong showing of inadequate representation

must be made to allow a private party to intervene.  Id.

Ms Baron cannot prove that the EEOC is not adequately representing her interests.

In fact, by her own actions, Ms. Baron has implied that the EEOC does adequately

represent her interests.  Indeed, without complaint, Ms. Baron has been represented by

the EEOC for the last four years.  Moreover, as a charging party, Ms. Baron assisted the

EEOC in its lawsuit against S&Z by providing the EEOC with information relevant to S&Z’s

alleged discriminatory practices.  Thus, Ms. Baron’s interests are identical to the EEOC’s –

to prevent unlawful discrimination.  

Finally, in order to intervene, Ms. Baron must prove that there is collusion, adversity

of interest, possible nonfeasance or incompetence on the part of the EEOC.  In her Motion,

Ms. Baron does not claim any of the above.   Thus, for this additional reason, Ms. Baron’s

Motion should be denied.
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C. Ms. Baron’s Motion Should Be Denied In The Interests Of Judicial
Economy.

Finally, Ms. Baron’s Motion should be denied because S&Z will be prejudiced if she

is allowed to join this lawsuit as an individual defendant.  As stated previously, S&Z cannot

adequately prepare a defense regarding an isolated application and hiring decision

allegedly made over four years ago. 

IV. CONCLUSION.

For these reasons, Ms. Baron’s Motion should be denied.

Respectfully submitted,

/s/ Mary G. Balazs                                 
Mary G. Balazs (0010943)
mbalazs@taftlaw.com  
Peter M. Poulos (0047210)
ppoulos@taftlaw.com 
Lessie Milton Jones (0027954)
lmilton@taftlaw.com
Taft, Stettinius & Hollister LLP
3500 BP Tower
200 Public Square
Cleveland, Ohio  44114-2302
216-241-2838
216-241-3707 (facsimile)

Attorneys for Defendant,
S & Z Tool & Die Co., Inc.
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CERTIFICATE OF SERVICE

A copy of the foregoing Memorandum in Opposition to Molly Baron’s Motion to

Intervene has been filed this 18th day of December 2003 through the Court’s electronic

filing system.  All parties may access the foregoing via the Court’s electronic filing system.

 /s/ Mary G. Balazs                                        
Mary G. Balazs
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