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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

ESSEX COUNTY, VIRGINIA, )
a political subdivision of the )
Commonwealth of Virginia, )
P. O. Box 1561 )
Courthouse Square )
Tappahannock, VA 22560, )

)
)
Plaintiff, )
)
v. )

)
ALBERTO R. GONZALES, )
Attorney General of the ) Civil Action No.
United States of America, )
WAN J. KIM, )
Assistant Attorney General, )
Civil Rights Division, United States )
Department of Justice, Washington, DC, )

Defendants. )

COMPLAINT FOR DECLARATORY RELIEF UNDER THE VOTIN®RIGHTS ACT

Essex County, Virginia, alleges that:

1. Thisis an action brought for declaratory reliefguant to Section 4 of the
Voting Rights Act of 1965, as amended, 42 U.S.@.7&b (hereinafter
"Section 4"). This Court has jurisdiction overstlaiction pursuant to 28
U.S.C. 81343(a)(4), 28 U.S.C. 82201, 42 U.S.C. 8b9@nd 42 U.S.C.
81973(b).

2. Plaintiff Essex County (“the County”) is a politiceubdivision of the
Commonwealth of Virginia and a political subdivisiof a state within the

meaning of Section 4(a) of the Voting Rights A@,4.S.C. §1973b(a)(1).
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Essex County, Virginia is located about 100 mikesf Washington, DC on
Virginia’s Middle Peninsula just outside the Wagjton to Norfolk-urban
crescent. The County covers 261square miles.

3. The Essex County Board of Supervisors is the gongrinody that formulates
policies for the administration of government irs&s County. It is
comprised of four members elected from single-memdistricts to serve
four-year staggered terms. The County Board of &igx@'s appoints a
County Administrator to serve as the County's cadrhinistrative officer.

4. Located within Essex County is the Town of Tappaoak (“the Town”).
Residents of the Town are eligible to participatéown elections and in
county elections.

5. In addition to the County itself, there are eleggesternmental unitghat exist
completely in Essex County within the meaning ol#43.C. 81973b(a)(1).
One of these is the town government of Tappahanmaaich is governed by
a seven-member town council. Another governmemtaloperating
completely within Essex County is the Essex Co@ulgool Board, which
became an elected body in 2005. Members of thed&ovard are elected in
odd years to four-year staggered terms from theegdistricts as members of
the County Board of Supervisors plus one at-largenber.

6. Essex County is a covered jurisdiction subjech&gpecial provisions of the
Voting Rights Act, including Section 5 of the Act2 U.S.C. 81973c. Under

Section 5, the County is required to obtain praeleee from either this Court
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or from the Attorney General for any change in ngtstandards, practices
and procedures since the Act’'s November 1, 1964rege date for Virginia.

7. Essex County was designated as a jurisdiction sutgehe special provisions
of the Voting Rights Act on the basis of the det@ations made by the
Attorney General that Virginia maintained a “testlevice” as defined by
Section 4(b) of the Act on November 1, 1964, andneyDirector of the
Census that fewer than 50 percent of the persowmstmig age then residing in
the state voted in the 1964 presidential electié? U.S.C. 81973b(b). The
“test or device” triggering preclearance coveragéan Section 5 was an
article of the Virginia Constitution providing farliteracy test as a
prerequisite for citizens to become electors. ®anst. Art. I, Sec. 20
(1902). The literacy test was repealed by the iMiegConstitution of 1972.

8. According to the 2000 census, Essex County, Viggids a total population
of 9,989. Of this number, 3,879 persons (or 396é)odack and 72 (or .007%)
are Hispanic. The voting age population of the i@puaccording to the 2000
census, is 7698. Of this number, 2,848 (37%) EekbThe Town of
Tappahannock, according to the 2000 census, lwalgbpulation of 2,068.
Of this number, 857 (41%) are black and 8 (.003fé)Hispanic.

9. Like other jurisdictions in the Commonwealth of §fimia, the County does
not collect or maintain voter registration datarage. Current data show,
however, that a significant proportion of the Cgtsitoting age population is
registered to vote. As of July 2005, there weB98 registered voters in

Essex County.
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10.The number of registered voters in the County kesddy risen over the last
decade. In 1996or example, there were 4,494 registered votetken
County. By 2000, the number of registered voteis grown to 5177. The
number of registered voters in the County has naetl to grow in the post-
2000 years. As of 2006, there were 6222. Thos) ft996 to 2006, the total
number of registered voters in the County has growB8% (from 4,494 in
1996 to 6,222 in 2006).

11.Voter turnout in elections within Essex Countg.( the percentage of those
registered voters who cast ballots) varies accgrtbrthe offices up for
election. In the last four Presidential electi¢h®92, 1996, 2000, and 2004),
for example, 87.4%, 74.7%, 71.3% and 69.3% efGbunty’s registered
voters turned out to vote, respectively. In tlen&al Elections for
Governor, the Essex County Board of Supervisord th@ County School
Board held in November 2001 and 2005, 47.7% ant%@f the County's
registered voters turned out to vote, respectively.

12.There are presently a total of four polling locaidand an additional central
absentee voting location) located convenientlydtess across the County.
All polling places in the County are accessibleaters with physical
disabilities.

13.There have been black candidates in electionsfoelkbunty office in each
general election since 1995. In 2005, a black ickate ran unopposed and
was elected to the county board of supervisorghdhsame year, a black

candidate and a white candidate faced off agaadt ether for a school
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board seat and the white candidate prevailed. ékiatandidate also ran in a
four candidate race for Commissioner of revenue special election and
finished second. In 2003, three black candidaascounty-wide for sheriff
and one of the black candidates was elected shénif2001, two back
candidates ran for the county board of supervigsora the North district and
one of them was elected.
14.Since its inception in 1965, the Voting Rights Aets allowed States, which
are subject to these special provisions of the thotxempt themselves from
coverage under the Act's special remedial provssidrihey can satisfy
standards established in the Voting Rights Actis Bxemption process is
known as “bailout”.
15.1n 1982, Congress made changes in the exemptiodasids of the Voting
Rights Act. As amended in 1982, Section 4 of tleting Rights Act provides
that States, as well as political subdivisions imithose States that are
covered under the special provisions of the A& ,aantitled to a declaratory
judgment in this Court granting an exemption frdma Act's special remedial
provisions if, during the ten years preceding thed of the action:
A) no test or device has been used either for tinpgse or with the effect
of denying or abridging the right to vote on acdowiirace, color, or
membership in a language minority group, within $tate or political
subdivision seeking a declaratory judgment;
B) no final judgment has been entered by any abetérmining that the
political subdivision has denied or abridged thyhtito vote on account of
race, color, or membership in a language minonibyp;
C) no Federal examiners have been assigned fmthieal subdivision;
D) all governmental units within the politicallslivision have complied
with the preclearance provisions of Section 5 efWoting Rights Act, 42

U.S.C. 81973c; and
E) the Attorney General has not interposed anyobioje to any proposed
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voting change within the political subdivision amal declaratory
judgment has been denied with regard to such agehlay this Court
under Section 5.
As amended in 1982, Section 4 of the Act also mregustates and political
subdivisions seeking an exemption from the Actéced provisions to
show that, during the pendency of the declaratatgient action seeking
such exemption:
A) Any voting procedure or method of election withhe state or political
subdivision exists which inhibits or dilutes eqaatess to the electoral
process has been eliminated;
B) Constructive efforts have been made by theipalisubdivision to
eliminate any intimidation or harassment of persexercising rights
under the Voting Rights Act; and
C) Expanded opportunities for convenient registraaind voting exists
within the State or political subdivision.
16. As described herein, plaintiff Essex County hak/fobmplied with the
provisions of Section 4 of the Act.
17.As a political subdivision of the Commonwealth afdinia, plaintiff Essex
County has been subject to certain special rempdi&isions of the Voting
Rights Act, including the provisions of Sectionfilee Act, 42 U.S.C.
81973c. Under Section 5 of the Act, known as threclearance” provisions,
covered jurisdictions, including Essex County, r@guired to seek and obtain
preclearance from either this Court or from thetebhiStates Attorney
General of any change affecting voting, and suelelparance must be
obtained prior to implementation.
18.Since 1980, Essex County has made approximatety-finre (35)
preclearance submissions to the United States Deeat of Justice pursuant
to Section 5 of the Voting Rights Act, 42 U.S.C9%3c. Of these thirty-five
(35) submissions, thirty-four (34) were made by@wainty, and one (1) was

made by the Essex County School Board.
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19. Within the ten years preceding the filing of thedian, Essex County has not
enforced any voting changes prior to Section 5lpegance. Nor has the
Attorney General ever interposed a Section 5 oigje¢db any change
affecting voting in Essex County since the VotingRs Act was first enacted
in 1965. The County has never sought judicial lpagance of any voting
changes in this Court.

20.Voter registration opportunities in the County eradily and equally
available to all citizens. The voter registrataifice for the County is
located in the Essex County and School Board offaxaplex in
Tappahannock, a location that is convenient fo€allinty residents. The
voter registration office is open from 8:30 a.m4t80 p.m. daily.

21.Voters in Essex County may also register by matl, woter registration
applications are available at locations convenienbters in the County. The
opportunity to become a registered voter in Essexn@y is also available
under the National Voter Registration Act (the “NAR at the Department of
Motor Vehicle (“DMV”) offices and at public assistee agencies in Essex
County. While in past years most voters becamistexgd at the County’s
voter registration office, the implementation o# tNVRA in Virginia over the
last decade has changed the origin of many reg@trapplications. Today,
many of the County's new registrants register thinoapplications submitted
through the DMV and by mail, and the opportunif@spersons to register to
vote in Essex County has been made more convesmeinavailable as a result

of implementation of the NVRA.
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22.Voter registration opportunities in the County eradily and equally
available to all citizens.

23.Essex County’s Voter Registration Office is staffeith a full-time Registrar
and an Assistant Registrar who works two days makw Voters may
register at the Voter Registration Office as welbathe DMV or the local
social services organizations. On occasion, thee@dRegistrar conducts
voter registration at the high school and at olbeal functions. For the last
couple of years, the Essex County Democratic Rargugh their community
outreach efforts, with the approval of the Countytster registration Office,
has registered students at the local high schoaljucted voter registration
drives at both the local Wal-Mart and at seasoestiVals held in the area.

24.Essex County has a three-member Electoral Boamhiajed pursuant to
Virginia state law, and the Electoral Board preembminates a roster of
persons each February to work as poll workers fameayear term. The
Electoral Board is currently comprised of one blaskmber and two white
members. From 2001 to the present, the Chairpefthe Electoral Board
has been black. There has been at least one blawwier of the Electoral
Board since 2001, and during the years 2002-20@2 pf the three members
of the County Electoral Board were black. Recomaagions of persons to be
appointed as poll workers originate with the chairghe local Democratic
and Republican parties. No person recommendedpwofitical party chair to
serve as a poll official has been rejected by tleetiral Board for at least the

preceding ten years.
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25.

26.

27.

28.

29.

30.

Essex County currently has 39 poll workers, of wHid(or 38%) are black.
The percentage of black poll workers slightly extsethe percentage of Essex
County’s black voting age population.

No person in Essex County has been denied thetoghdte on account of
race, color, or membership in language group féeast the preceding ten
years.

No "test or device" as defined in the Voting Rightg (42 U.S.C.

81973b(c)) has been used in Essex County as agpisite to either
registering or voting for at least the precedingyears.

No final judgment of any court of the United States determined that
denials or abridgments of the right to vote on actof race or color have
occurred in Essex County, nor has the County eshiaete any consent decree,
settlement or agreement resulting in any abandohafenvoting practice
challenged on such grounds. There are no pendii@na against Essex
County alleging such denials or abridgments ofritjiet to vote.

No voting practices or procedures have been abaadoythe County or
challenged on the grounds that such practicesamepilures would have either
the purpose or the effect of denying the rightdtevon account of race or
color.

Essex County has not employed any voting procedurasethods of election
that inhibit or dilute equal access to the eledtpracess by minority voters in
the County. Minority voters in Essex County ar¢ Imeing denied an equal

opportunity to elect candidates of their choicéhi® County Board of



Case 1:06-cv-01631-RBW-MG  Document1  Filed 09/21/2006 Page 10 of 11

31.

32.

33.

34.

Supervisors, to the County School Board, or toligpahannock Town
Council.
Federal examiners have never been appointed gnaskio Essex County
under Section 3 of the Voting Rights Act, 42 U.S8C973a.
Because there has not been any known intimidatidra@ssment of persons
exercising rights protected under the Voting Rightsin Essex County
within the last ten years, neither the County mor af its governmental units
have had any occasion to take any action elimigaguch activity.
Pursuant to 42 U.S.C. 81973b, the County has “piziefid] the intended
commencement ...of [this] action in the media serythg County] and in the
appropriate United States post offices.” A Netif Intent to Seek a Bailout
was published by the County Placement in The Rappadck Times, the
County’s weekly newspaper on April 19, April 26daday 3, 2006. This
Notice was also posted at all eight post officesienCounty, at the County
courthouse in Tappahannock, at the County libramng, at the office of the
General registrar of Voters. The aforementionetiddalso advertised that a
public hearing would be held regarding the bailmutMay 18, 2006, at 7:00
p.m. At the May 18, 2006 public hearing, not a Bngember of the public
appeared and thus no one spoke in opposition tbdiheut or raised any
guestions about the County’s proposed bailout.

The allegations set forth in paragraphs 17 thind@® above, if established,
entitle plaintiff Essex County to a declaratoryguatent under Section 4 of the

Voting Rights Act, 42 U.S.C. 81973b, exempting @aunty and all

10
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governmental units within the County from the spe@medial provisions of
the Voting Rights Act.

WHEREFORE, plaintiff Essex County respectfully pdlyat this Court:

A. Convene a three-judge court, pursuant to 28Q1.82284 and 42 U.S.C.
81973Db, to hear the claims raised in plaintiff'smpdaint;

B. Enter a declaratory judgment that plaintiff &s€ounty and all governmental
units within the County are entitled to a bailowtrh the special remedial provisions of
the Voting Rights Act; and

C. Grant such other relief as may be necessarpanmkr as the needs of justice
may require.

Respectfully submitted,

For the Plaintiff ESSEX COUNTY:
/sl J. GERALD HEBERT

J. GERALD HEBERT

Attorney at Law

5019 Waple Lane

Alexandria, Va. 22304

(703) 628-4673 (Office)

DC Bar No. 447676
Email:jghebert@comcast.net
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