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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

HOWARD GRIFFITH; and

REBECCA SKLANEY,
Plaintiffs,
V. 5:20-CV-1312
(GLS/ML)
NEW YORK STATE, Attorney General; and
JAN NASTRI, Lessor, Realtor,
Defendants.
APPEARANCES: OF COUNSEL:

HOWARD GRIFFITH
Plaintiff, Pro Se

2903 James Street, #1R

Syracuse, New York 13206

REBECCA SKLANEY
Plaintiff, Pro Se
2903 James Street, #1R
Syracuse, New York 13206
MIROSLAYV LOVRIC, United States Magistrate Judge

ORDER and REPORT-RECOMMENDATION

The Clerk has sent this pro se Amended Complaint filed by Howard Griffith and Rebecca
Sklaney (“Plaintiffs”) to the Court for review. (Dkt. No. 20.) Also before the Court are Plaintiffs’
“Petition for Extraordinary Writ” (Dkt. No. 21), “Petition for Rehearing for Petition for Writ of
Certiorari” (Dkt. No. 22), and “Petition for Extraordinary Writ — Supplemental Brief” (Dkt. No.
23). For the reasons discussed below, I recommend that Plaintiffs’ Amended Complaint be
dismissed in its entirety without leave to amend. I also recommend that Plaintiffs’ petitions (Dkt.

Nos. 21, 22, 23) be stricken from the docket, or in the alternative, denied without prejudice.
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I. BACKGROUND

On October 22, 2020, Plaintiffs (who are roommates) attempted to commence this matter
by filing a motion for a temporary restraining order (Dkt. No. 1) and a motion for leave to
proceed in forma pauperis (Dkt. No. 2). On October 27, 2020, Senior United States District
Judge Gary L. Sharpe issued an order directing that the case be administratively closed for
failure to comply with Fed. R. Civ. P. 3. (Dkt. No. 3.) On November 9, 2020, Plaintiffs filed a
Complaint (Dkt. No. 4) and an amended motion to proceed in forma pauperis (Dkt. No. 5). On
December 15, 2020, Plaintiffs filed a petition for a writ of habeas corpus pursuant to 28 U.S.C. §
2254, challenging Plaintiff Griffith’s 2002 conviction for first degree rape. (Dkt. No. 13.)

On December 28, 2020, I issued my first Order and Report-Recommendation, granting
Plaintiffs’ motion to proceed in forma pauperis and recommending dismissal of the Complaint
with leave to amend and dismissal of the petition for a writ of habeas corpus without prejudice.
(Dkt. No. 17.) In my Order and Report-Recommendation, I recognized that Plaintiffs’
Complaint, while extraordinarily difficult to decipher, appeared to allege that Plaintiff Griffith’s
sex offender status would somehow impinge upon Plaintiffs’ voting and housing rights. (/d. at
2.) I also found that, while unclear, Plaintiffs’ Complaint appeared to assert claims against the
New York State Attorney General and Jan Nastri (collectively, “Defendants”), pursuant to: (1)
52 U.S.C. § 10303; (2) 13 U.S.C. § 223, (3) 34 U.S.C. § 30505; (4) the Fifth Amendment and 42
U.S.C. § 1983; (5) the Ninth Amendment and 42 U.S.C. § 1983; (6) the Tenth Amendment and
42 U.S.C. § 1983; and (7) the Fourteenth Amendment and 42 U.S.C. § 1983. (/d.)

Because the allegations in Plaintiffs’ Complaint consisted of incoherent, rambling text, |

was unable to construe whether Plaintiffs stated any colorable claim against Defendants. |
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therefore recommended that the Court dismiss Plaintiffs’ Complaint as frivolous, pursuant to 28
U.S.C. § 1915(e)(2), with leave to amend. (/d. at 6-8.)

On May 4, 2021, Judge Sharpe adopted my Order and Report-Recommendation in its
entirety. (Dkt. No. 19.) Plaintiffs thereafter filed the Amended Complaint (Dkt. No. 20), a
“Petition for Extraordinary Writ” (Dkt. No. 21), and a “Petition for Rehearing for Petition for
Writ of Certiorari” (Dkt. No. 22). On June 9, 2021, Plaintiffs filed a “Petition for Extraordinary
Writ — Supplemental Brief.” (Dkt. No. 23.)

II. ALLEGATIONS OF THE AMENDED COMPLAINT

Construed as liberally as possible,' the Amended Complaint (much like the original
Complaint) is very difficult to interpret. The Amended Complaint contains erratic, unintelligible
allegations generally relating to Plaintiff Griffith’s sex offender status and United States census
information. (See generally Dkt. No. 20.) Plaintiffs also reference several New York state civil
actions where it appears Plaintiff Griffith was a party. (1d.)

In a section of the Amended Complaint titled “Basis for Jurisdiction,” Plaintiffs list
several sections of the United States Code and certain amendments of the United States
Constitution, including: (1) 52 U.S.C. § 10303; (2) 13 U.S.C. § 141; (3) 13 U.S.C. § 223; (4) 13
U.S.C. § 231(a)(3); (5) the Fifth Amendment; (6) the Ninth Amendment; (7) the Tenth
Amendment; and (8) the Fourteenth Amendment. (7d. at 2.) In a section titled “Requested
Relief,” Plaintiffs appear to request a “[d]eclaration determining that the census without
citizenship question needs to be considered as a “test or device” in determining the eligibility to

vote, an “injunction [against] law enforcement[,]” and a “[d]eclaration that Jan Nastri can be

! The court must interpret pro se complaints to raise the strongest arguments they suggest.

Soto v. Walker, 44 F.3d 169, 173 (2d Cir. 1995) (quoting Burgos v. Hopkins, 14 F.3d 787, 790
(2d Cir. 1994)).
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fined up to $500 for refusing or neglecting to furnish the names of the residents at 2903 James
Street, Apt. 5, Syracuse, NY 13206.” (/d. at 6.)
III. LEGAL STANDARD FOR INITIAL REVIEW OF COMPLAINT

“Notwithstanding any filing fee, or any portion thereof, that may have been paid, the
court shall dismiss the case at any time if the court determines that . . . the action . . . (i) is
frivolous or malicious; (ii) fails to state a claim on which relief may be granted; or (iii) seeks
monetary relief against a defendant who is immune from such relief.” 28 U.S.C. § 1915(e)(2).

In order to state a claim upon which relief can be granted, a complaint must contain, inter
alia, “a short and plain statement of the claim showing that the pleader is entitled to relief.” Fed.
R. Civ. P. 8(a)(2). The requirement that a plaintiff “show” that he or she is entitled to relief
means that a complaint “must contain sufficient factual matter, accepted as true, to ‘state a claim
to relief that is plausible on its face.”” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (emphasis
added) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “Determining whether a
complaint states a plausible claim for relief . . . requires the . . . court to draw on its judicial
experience and common sense. . . . [W]here the well-pleaded facts do not permit the court to
infer more than the mere possibility of misconduct, the complaint has alleged—but it has not
shown—that the pleader is entitled to relief.” Igbal, 556 U.S. at 679 (internal citation and
punctuation omitted).

“In reviewing a complaint . . . the court must accept the material facts alleged in the
complaint as true and construe all reasonable inferences in the plaintiff’s favor.” Hernandez v.
Coughlin, 18 F.3d 133, 136 (2d Cir. 1994) (citation omitted). However, “the tenet that a court

must accept as true all of the allegations contained in a complaint is inapplicable to legal
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conclusions. Threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not suffice.” Igbal, 556 U.S. at 678.

Courts are “obligated to construe a pro se complaint liberally.” Harris v. Mills, 572 F.3d
66, 72 (2d Cir. 2009); see also Nance v. Kelly, 912 F.2d 605, 606 (2d Cir. 1990) (per curiam)
(reading the plaintiff’s pro se complaint “broadly, as we must” and holding that the complaint
sufficiently raised a cognizable claim). “[E]xtreme caution should be exercised in ordering sua
sponte dismissal of a pro se complaint before the adverse party has been served and [the] parties .
.. have had an opportunity to respond.” Anderson v. Coughlin, 700 F.2d 37, 41 (2d Cir. 1983).
The Court, however, also has an overarching obligation to determine that a claim is not legally
frivolous before permitting a pro se plaintiff’s complaint to proceed. See, e.g., Fitzgerald v.
First East Seventh St. Tenants Corp., 221 F.3d 362, 363 (2d Cir. 2000) (holding that a district
court may sua sponte dismiss a frivolous complaint, notwithstanding the fact that the plaintiff
paid the statutory filing fee). “Legal frivolity . . . occurs where ‘the claim is based on an
indisputably meritless legal theory [such as] when either the claim lacks an arguable basis in law,
or a dispositive defense clearly exists on the face of the complaint.” Aguilar v. United States, 99-
MC-0304, 99-MC-0408, 1999 WL 1067841, at *2 (D. Conn. Nov. 8, 1999) (quoting Livingston
v. Adirondack Beverage Co., 141 F.3d 434, 437 (2d Cir. 1998)); see also Neitzke v. Williams,
490 U.S. 319, 325 (1989) (“[D]ismissal is proper only if the legal theory . . . or factual
contentions lack an arguable basis.”); Pino v. Ryan, 49 F.3d 51, 53 (2d Cir. 1995) (“[T]he
decision that a complaint is based on an indisputably meritless legal theory for purposes of
dismissal under section 1915(d), may be based upon a defense that appears on the face of the

complaint.”).
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IV.  ANALYSIS

In addressing the sufficiency of a plaintiff’s complaint, the court must construe his
pleadings liberally. Sealed Plaintiff'v. Sealed Defendant, 537 F.3d 185, 191 (2d Cir. 2008). For
the following reasons, I recommend that Plaintiffs’ Amended Complaint be dismissed in its
entirety.

Plaintiffs” Amended Complaint is type-written and contains numbered sections, including
a “Statement of Claim.” (Dkt. No. 20 at 2.) However, the allegations contained in the “Statement
of Claim” section are unintelligible and do not appear to state any plausible claims against either
Defendant. (/d.) For example, Plaintiffs allege that “New York State should have been liable for
protecting Plaintiff Griffith from Penalties pursuant to N[ew] Y[ork] Correction Law Section
168-t with regard to errors involving the census and invalid identities of people identified as
residing in his household.” (/d. at 2-3.) Plaintiffs also allege that:

Plaintiff Griffith provided it needed to have been considered for it to have

been necessarily appropriate to take actions which may be considered to have

obstructed, impeded, or interfered with the distribution of the census, pursuant to

18 USC Section 231(a)(3), as was provided for his sex offender registry, as this

was to maintain his safety. The primary cause for this action taken to the state

court: “Howard Griffith v. Onondaga County, NY Civil Practice Law and Rules

Article 78, SU-2020-005851", was to obtain law [e|nforcement, with regard to the

perpetration provided by his landlord and perpetrators on the property of his

[shared] policy.
(Id. at 3.)

Much like the original Complaint, the Court is unable to meaningfully analyze whether
Plaintiffs have pleaded any plausible claims against Defendants in the Amended Complaint.
Plaintiffs’ Amended Complaint again places an unjustified burden on the Court and would

require Defendants to “select the relevant material from a mass of verbiage.” Salahuddin v.

Cuomo, 861 F.2d 40, 41-42 (2d Cir. 1988) (quoting 5 C. Wright & A. Miller, Federal Practice
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and Procedure § 1281, at 365 (1969)). Put differently, the Amended Complaint is “confused,
ambiguous, vague, or otherwise unintelligible [such] that its true substance, if any, is well
disguised.” Salahuddin, 861 F.2d at 42. As a result, I recommend that the Amended Complaint
be dismissed as frivolous. See Canning v. Hofmann, 15-CV-0493, 2015 WL 6690170, at *5
(N.D.N.Y. Nov. 2, 2015) (Hurd, J.) (“Under these circumstances, having found that none of the
allegations in Plaintiff’s meandering and indecipherable Complaint raise a cognizable cause of
action, the Court concludes that the Complaint fails to state a claim upon which relief may be
granted and is subject to dismissal.”).

V. OPPORTUNITY TO AMEND

Generally, a court should not dismiss claims contained in a complaint filed by a pro se
litigant without granting leave to amend at least once “when a liberal reading of the complaint
gives any indication that a valid claim might be stated.” Branum v. Clark, 927 F.2d 698, 704-05
(2d Cir. 1991); see also Fed. R. Civ. P. 15(a)(2) (“The court should freely give leave when
justice so requires.”).

Plaintiffs’ Amended Complaint, like the original Complaint, again fails to state any non-
frivolous claims. Because Plaintiffs have already been granted leave to amend once, |
recommend that the Amended Complaint be dismissed without leave to amend. See Official
Comm. of Unsecured Creditors of Color Title, Inc. v. Coopers & Lybrand, LLP, 322 F.3d 147,
168 (2d Cir. 2003) (quoting Dluhos v. Floating & Abandoned Vessel, Known as “New York,”
162 F.3d 63, 69 (2d Cir. 1998)) (finding that the “District Court did not abuse its discretion in
denying [the plaintiff] leave to amend the complaint because there was a ‘repeated failure to cure
deficiencies by amendments previously allowed.””); Georges v. Rathner, 17-CV-1245,2017 WL

7244525, at *3 (N.D.N.Y. Dec. 11, 2017) (Stewart, M.J.) (dismissing, without leave to amend,
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pro se complaint that did not suggest any non-frivolous causes of action), report and
recommendation adopted, 2018 WL 671248 (N.D.N.Y. Jan. 31, 2018) (Sannes, J.).
VI. PLAINTIFFS’ PETITIONS

On May 26, 2020, Plaintiffs filed a “Petition for Extraordinary Writ” (Dkt. No. 21) and a
“Petition for Rehearing for Petition for Writ of Certiorari.” (Dkt. No. 22.) On June 9, 2021,
Plaintiffs filed a “Petition for Extraordinary Writ — Supplemental Brief.” (Dkt. No. 23.) For the
following reasons, I recommend that these petitions be stricken from the docket or denied
without prejudice.

While the substance is unclear, the Petition for Extraordinary Writ and Petition for
Rehearing for Petition for Writ of Certiorari filed on May 26, 2020 appear as if they were
intended to be filed at the United States Supreme Court. (See generally Dkt. Nos. 21, 22.)
Plaintiffs’ third petition, “Petition for Extraordinary Writ — Supplemental Brief,” appears to be a
supplemental brief associated with one of Plaintiffs’ May 26, 2020 petitions. (See generally Dkt.
No. 23.) In any event, none of these petitions seek relief from this Court, and as a result, fail to
comply with Local Rule 7.1(b). I therefore recommend that the Court strike these petitions from
the docket. In the alternative, if Plaintiffs intend for these petitions to be construed as an appeal
of the Court’s May 4, 2021, summary order adopting my first Order and Report-
Recommendation, they should be denied without prejudice because no notice of appeal was filed
within 30 days of that order. See Fed. R. App. P. 4(a)(1)(A).

ACCORDINGLY, it is respectfully

RECOMMENDED that the Court DISMISS WITHOUT LEAVE TO REPLEAD
Plaintiff’s Amended Complaint (Dkt. No. 20) in its entirety, pursuant to 28 U.S.C. §

1915(e)(2)(B)(1); and it is further respectfully
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RECOMMENDED that Plaintiff’s Petition for Extraordinary Writ (Dkt. No. 21),
Petition for Rehearing for Petition for Writ of Certiorari (Dkt. No. 22), and Petition for
Extraordinary Writ — Supplemental Brief (Dkt. No. 23) be STRICKEN from the docket or
DENIED without prejudice; and it is further

ORDERED that the Clerk of the Court shall file a copy of this Order and Report-
Recommendation on Plaintiffs, along with copies of the unpublished decisions cited herein in
accordance with the Second Circuit’s decision in Lebron v. Sanders, 557 F.3d 76 (2d Cir. 2009)
(per curiam).

NOTICE: Pursuant to 28 U.S.C. § 636(b)(1), the parties have fourteen days within
which to file written objections to the foregoing report.> Such objections shall be filed with the

Clerk of the Court. FAILURE TO OBJECT TO THIS REPORT WITHIN FOURTEEN

DAYS WILL PRECLUDE APPELLATE REVIEW. 28 U.S.C. § 636(b)(1) (Supp. 2013);

Fed. R. Civ. P. 6(a), 6(d), 72; Roldan v. Racette, 984 F.2d 85 (2d Cir. 1993) (citing Small v.
Sec’y of Health and Human Servs., 892 F.2d 15 (2d Cir. 1989)).

Dated: July 14,2021
Binghamton, New York

Miroslav Lovric
U.S. Magistrate Judge

2 If you are proceeding pro se and served with this report, recommendation, and order by

mail, three additional days will be added to the fourteen-day period, meaning that you have
seventeen days from the date that the report, recommendation, and order was mailed to you to
serve and file objections. Fed. R. Civ. P. 6(d). If the last day of that prescribed period falls on a
Saturday, Sunday, or legal holiday, then the deadline is extended until the end of the next day
that is not a Saturday, Sunday, or legal holiday. Fed. R. Civ. P. 6(a)(1)(C).
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United States District Court, D. Connecticut.

Francisco AGUILAR, Plaintiff,
V.
UNITED STATES OF AMERICA, Defendant.

Nos. 3:99-MC-304 (EBB), 3:99—-MC—408 (EBB).

|
Nov. 8, 1999.

Dismissal of Plaintiff's Complaints
BURNS, Senior J.

*1 Francisco Aguilar, pro se, seeks leave to proceed in forma
pauperis (“IFP”) to press two meritless complaints against
the government, which is prosecuting related civil forfeiture
actions against his properties. Although Aguilar is otherwise
financially eligible, the court dismisses these complaints sua

sponte pursuant to - 28 U.S.C. § 1915(e)(2)(B) because the

purported claims are frivolous, baseless and irremediable.

Background

Would-be plaintiff Aguilar is no stranger to this court. He is
currently serving a forty-year sentence for drug trafficking
at the federal penitentiary in Leavenworth, Kansas. See

United States v. Tracy, 12 F.3d 1186, 1189 (2d Cir.1993)
(affirming conviction and sentence). In connection with his
conviction for narcotics offenses, the government filed civil

forfeiture actions pursuant to - 21 U.S.C. § 881(a) in 1990
and 1991 against four of Aguilar's Connecticut properties,
which have since been sold. With the help of CJA-appointed
counsel, Aguilar has vigorously defended each of these four

actions, three of which remain pending before this court, and

are scheduled for trial in January 2000. !

Now Aguilar seeks to take the offensive by filing these
purported claims against the government, and serving the
current property owners as well as the Assistant United

States Attorney who is prosecuting the related forfeiture
cases. This court denied without prejudice Aguilar's initial
complaint, which was erroneously captioned “United States
v. One Parcel Of Property Located At 414 Kings Hwy.,”
one of the cases already docketed and then pending.
See Order of June 15, 1999. Upon refiling an amended
complaint (the “Amended Complaint”) with the appropriate
caption, Aguilar also filed a second complaint (the “Second
Complaint”), seeking the same relief and asserting essentially
the same claims against the government for bringing the
other three forfeiture cases. The clerk returned these pleadings
because Aguilar failed to complete the IFP forms. See Order
of August 25, 1999. After Aguilar cured these pleading
deficiencies, miscellaneous docket numbers were assigned to
the complaints.

In Aguilar's Amended Complaint—the one originally filed
against his own property at 414 Kings Highway—Aguilar
seeks return of the property, compensatory damages and
$100,000,000 in punitive damages “to deter the United
States of America from committing a similar Abuse of
Power.” Aguilar pleads his case in four “Articles,” asserting
sundry state and federal “constitutional” claims, including
conversion, false pretenses, mail fraud, and breach of
fiduciary duty. The Amended Complaint also suggests an
allegation that the government falsified and deliberately
omitted known material facts from its probable cause affidavit
™

in “disregard” of ™ 19 U.S.C. § 1615, the statute outlining

the burden of proof in administrative forfeiture proceedings.

The Second Complaint—the one related to the government's
seizure of the other three properties—seeks similar equitable
and monetary relief, including return of the properties,

LEINT3

compensation for “suffering,” “usurpation,” denial of his
use and enjoyment of the properties and lost rents, and one
billion dollars in punitive damages. Liberally construed, the
Second Complaint simply repeats the claims of the Amended
Complaint except for one additional allegation: that Aguilar
was entitled to, and did not receive, a hearing prior to the

seizure and sale of his properties.

Discussion

A. § 1915(e)(2)(B) Standards

*2 The Prisoner Litigation Reform Act (“PLRA”) mandates
dismissal of an IFP action if it: “(i) is frivolous or malicious;
(ii) fails to state a claim on which relief may be granted; or
(iii) seeks monetary relief against a defendant who is immune
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from such relief.” ' 28 U.S.C. § 1915(e)(2)(B) (as amended
in 1996). Prior to the adoption of the PLRA, district courts had
discretion to dismiss frivolous actions; now they are required
to do so. See Pub.L. 104-134, 110 Stat. 1321 (1996) (making
dismissal of frivolous actions mandatory, and also requiring
dismissal for failing to state a claim or seeking damages from
an immune defendant). Because Aguilar's claims qualify for
dismissal under all three of these prongs, the standards for
each are set out in turn.

1. Frivolous or Malicious
A complaint is frivolous if “it lacks an arguable basis either in

law orin fact.” | Neitzke v. Williams, 490 U.S. 319, 325, 109
S.Ct. 1827, 1831-32, 104 L.Ed.2d 338 (1989) (interpreting

§ 1915(d), later redesignated as § 1915(e)(2)(B)(i),
to preclude “not only the inarguable legal conclusion, but
also the fanciful factual allegation™). Factual frivolity occurs
where “the ‘factual contentions are clearly baseless,” such
as when allegations are the product of delusion or fantasy.”

Livingston v. Adirondack Beverage Co., 141 F.3d 434,

437 (2d Cir.1998) (quoting | Neitzke, 490 U.S. at 327, 109
S.Ct. at 1833). Legal frivolity, by contrast, occurs where
“the claim is based on an indisputably meritless legal theory
[such as] when either the claim lacks an arguable basis in
law, or a dispositive defense clearly exists on the face of
the complaint.” Livingston, 141 F.3d at 327 (internal quotes
and citation omitted); see also Tapia—Ortiz v. Winter, 185
F.3d 8, 11 (2d Cir.1999) (upholding dismissal as frivolous
where “[tlhe complaint's conclusory, vague, and general
allegations ... d[id] not [ ] suffice to establish” plaintiff's
claims).

In addition to frivolous claims, the court must also dismiss
any malicious claims, i.e., where “[t]he manifest purpose of
appellant's complaint [i]s not to rectify any cognizable harm,
but only to harass and disparage.” Tapia—Ortiz, 185 F.3d at 11.

2. Failure To State A Claim
An IFP action must also be dismissed sua sponte if it fails to

state a claim on which relief may be granted. See . 28 U.S.C.
§ 1915(e)(2)(B)(ii); see also Star v. Burlington Police Dep't,
189 F.3d 462, 1999 WL 710235 (2d Cir.1999) (summarily

§ 1915(e)(2)(B)(ii)

of purported due process challenge that failed to state a claim).

affirming dismissal made pursuant to

As in a motion to dismiss under | Fed.R.Civ.P. 12(b)(6),

al § 1915(e)(2)(B)(ii) dismissal is warranted only if “it is
clear that no relief could be granted under any set of facts that

could be proved consistent with the allegations.” | Hishon
v. King & Spalding, 467 U.S. 69, 73, 104 S.Ct. 2229, 2232,
81 L.Ed.2d. 59 (1984).

*3 Pro se complaints, such as these, however, must be read

broadly, see | Haines v. Kerner, 404 U.S. 519, 520-21, 92
S.Ct. 594, 595-96, 30 L.Ed.2d 652 (1972) (per curiam), and
may not be dismissed “simply because the court finds the

plaintiff's allegations unlikely.” | Denton v. Hernandez, 504
U.S. 25, 33, 112 S.Ct. 1728, 1733, 118 L.Ed.2d 340 (1982)
(construing pre-PLRA complaint as frivolous). Therefore,

a pro se plaintiff who is proceeding
in forma pauperis should be afforded
the same opportunity as a pro se fee-
paid plaintiff to amend his complaint
prior to its dismissal for failure to state

§ 1915(e)(2)(B)(i)

], unless the court can rule out any

a claim [under

possibility, however unlikely it might
be, that an amended complaint would
succeed in stating a claim.

Gomez v. USAA Federal Sav. Bank, 171 F.3d 794, 796

(2d Cir.1999) (per curiam) (vacating § 1915(e)(2)(B)
(i) dismissal where “the district court did not give th[e]
pro se litigant an opportunity to amend his complaint, and
because [the court] cannot rule out the possibility that such
an amendment will result in a claim being successfully
pleaded”).

3. Relief Against An Immune Defendant
Dismissal of an IFP case is also required where plaintiff

secks monetary damages against a defendant who is immune
from such relief. See © 28 U.S.C. § 1915(e)(2)(B)(iii); see

also, Spencer v. Doe, 139 F.3d 107, 111 (2d Cir.1998)

§ 1915(e)(2)(B)(iii) of
official-capacity claims in § 1983 civil rights action because

(affirming dismissal pursuant to
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“the Eleventh Amendment immunizes state officials sued for
damages in their official capacity”). Here, even if Aguilar's
claims had any merit, the complaints must be dismissed
nevertheless because each seeks monetary damages from
the United States, which is immune from such relief. See

Presidential Gardens Assocs. v. United States, 175 F.3d
132, 139 (2d Cir.1999) (noting “[t]he sovereign immunity of
the United States may only be waived by federal statute™).

B. Dismissal Standards Applied

Aguilar's complaints are devoid of any arguable basis in
law or fact. Most of his factual allegations—to the extent
they are even comprehensible—are conclusory, vague and
baseless. For example, he purports to allege: “The United
States of America has misused its power against the Francisco
Aguilar's Intangible Rights.” (Amended Complaint at 2); and
“The United States of America overpassed its bound of its
authority and make a tyrannic use of its powers.” (Second
Complaint at 4). Even the Second Circuit has recognized
Aguilar's prior handiwork to be “so indisputably lacking in

merit as to be frivolous within the meaning of © 28 U.S.C.
§ 1915(e).” See United States v. One Parcel Of Property
Located At 414 Kings Hwy., No. 97-6004 (2d Cir. April 23,
1997) (mandate [Doc. No. 167] dismissing appeal of Aguilar's
motion to enjoin state default proceedings).

Only two allegations asserted by Aguilar are even arguably
actionable: the lack-of-probable-cause argument in the
Amended Complaint and the due process claim in the
Second Complaint. Both of these, however, must be dismissed
because each fails to state a claim for which relief may be
granted.

1. Probable Cause

*4 The one potentially cogent legal claim that can be derived
from a liberal reading of the Amended Complaint has already
been conclusively decided by the court and is therefore barred
from relitigation. See United States v. One Parcel Of Property
Located At 414 Kings Hwy., No. 5:91—cv—158 (denying lack-
of-probable-cause argument in motion to dismiss [Doc. No.
64]1in 1993, and in motions for summary judgment [Doc. Nos.
55, 96] in 1996). Here again, Aguilar reiterates his allegation
that the government's affidavit in support of probable cause
was tainted because it failed to disclose that the 414 Kings
Highway property was subject to a mortgage held by People's
Bank, and therefore could not have been purchased with funds
traceable to drug sales.

After the government voluntarily dismissed that forfeiture
action, this court initially ordered the sale proceeds of the
property disbursed to Aguilar. See id., Order of Oct. 25, 1996
[Doc. No. 151]. The bank appealed the order and, during the
pendency of the appeal, secured a default judgment in state
court against Aguilar. See People's Bank v. Aguilar, No. CV—
96-0337761-S (Conn.Super.Ct.1997). On the Bank's appeal
from this court's disbursal of proceeds to Aguilar, the Second

Circuit reversed and remanded. See | United States v. One
Parcel Of Property Located At 414 Kings Hwy., 128 F.3d 125,
128 (2d Cir.1997). On remand, in accordance with the Second
Circuit mandate, this court disbursed the proceeds from the
sale of 414 Kings Highway to the bank in partial satisfaction
of Aguilar's debt owed on the defaulted mortgage. See United
States v. One Parcel Of Property Located At 414 Kings Hwy.,
No. 5:91-cv-158, 1999 WL 301704 (D.Conn. May 11, 1999).

Because the lack-of-probable-cause claim, perfunctorily
adverted to in Aguilar's otherwise meritless Amended
Complaint, has already been addressed in the 4/4 Kings
Highway forfeiture case, the court will not consider it again.
As such, it must be dismissed because it fails to state a claim
for which this court could grant further relief.

2. Due Process
In addition to his now-stale probable cause allegation about
414 Kings Highway, Aguilar claims in the Second Complaint
that he was wrongfully denied a hearing prior to the
seizure and sale of the other three properties. However, the
constitutional right to a preseizure hearing in civil forfeiture
proceedings was not recognized until 1993, two years after

the seizure in this case. See United States v. James
Daniel Good Real Property, 510 U.S. 43, 114 S.Ct. 492,
126 L.Ed.2d 490 (1993) (holding that Fifth Amendment
Due Process protections apply to civil forfeiture proceedings
against real property). Even if such due process protections
applied retroactively, Aguilar's challenge to the sale of the
properties would lack merit because exigent circumstances
required their interlocutory sale.

In civil forfeiture proceedings “[ulnless exigent
circumstances are present, the Due Process Clause requires
the Government to afford notice and a meaningful opportunity

to be heard before seizing real property subject to civil

forfeiture.” | Id. at 62, 114 S.Ct. at 505; see also = United
States v. One Parcel Of Property Located At 194 Quaker
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Farms Rd., 85 F.3d 985, 988 (2d Cir.1996) (“[a]bsent exigent
circumstances, a hearing, with notice to record owners, is
held before seizure.”). “To establish exigent circumstances,
the Government must show that less restrictive measures—
i.e., a lis pendens, restraining order, or bond—would not
suffice to protect the Government's interest in preventing the

sale, destruction, or continued unlawful use of the real
property.” Id. at 62, 114 S.Ct. at 505.

*5 Aguilar's properties addressed in the Second Complaint
were seized because there was probable cause that each
had been used to facilitate the offenses for which he was

convicted. See = 21 U.S.C. § 881(a)(7) (1999). This civil
forfeiture statute authorizes interlocutory sale of seized

properties by two methods, which are incorporated by

reference into the statute. See 21 US.C. § 881(b)
(authorizing seizure of property subject to civil forfeiture

upon process issued pursuant to the Supplemental Rules for

Certain Admiralty and Maritime Claims; 21 US.C. §
881(d) (authorizing seizure and summary sale governed by
the customs laws codified in the Tariff Act of 1930, 19 U.S.C.
§§ 1602—-1619). Though the source of authority differs, the

standards for sale under each are virtually indistinguishable.

Rule E(9)(b) of the Maritime Rules permits the interlocutory
sale of seized property if such property

is perishable, or liable to deterioration,
decay, or injury by being detained
in custody pending the action, or if
the expenses of keeping the property
is [sic] excessive or disproportionate,
or if there is unreasonable delay in
securing the release of property....

Supplemental Rule for Certain Admiralty and Maritime
Claims E(9)(b). Section 1612(a) of the customs laws, by
contrast, provides for seizure and summary sale whenever it
appears that such property

is liable to perish or to waste or to be
greatly reduced in value by keeping, or

that the expense of keeping the same is
disproportionate to the value thereof....

19 U.S.C. § 1612(a) (1999).

Here, the Chief Deputy United States Marshal certified that
the properties located at both 2030-32 Main St., Bridgeport
(No. 5:90—cv—544), and 8 Drumlin Rd., Westport (No. 5:90—
cv—545), were abandoned and therefore subject to vandalism,
deterioration and depreciation. See 2/20/91 Declaration in
Support of Motion for Interlocutory Sale [Doc. Nos. 28 (5:90—
cv—544), 31 (5:90—cv—545) ] at Y 4, 5. The marshal also
certified that the mortgage obligations exceeded by over $
1,000 per month the rental income of the 2034—38 Main St.,
Bridgeport (No. 5:90-cv—546), property, which was several
months in arrears and had little or no equity. See 2/21/90
Declaration in Support of Motion for Interlocutory Sale [Doc.
No. 27 (5:90—cv—546) ] at q 4. This court found these reasons
sufficiently exigent to order the interlocutory sales. See 8/1/90
Order for an Interlocutory Sale [Doc. Nos. 34 (5:90—-cv—544),
50 (5:90—cv-545), 31 (5:90-cv—546) ]. Interlocutory sale was
thus warranted under both Rule E(9)(b) and § 1612(a) because
the two abandoned properties were liable to deteriorate or lose
value and the mortgage liabilities of the rented property were
disproportionate in comparison to its value. Cf. United States
v. Esposito, 970 F.2d 1156, 1161 (2d Cir.1992) (vacating
order of interlocutory sale of forfeited home where “there was
no finding that tfhe amount expended for maintenance and
repairs] was excessive or disproportionate”).

*6 Aguilar's claim that he was wrongfully denied an
opportunity to be heard prior to the sale of his properties is
therefore not a cognizable due process challenge because the
exigency of the properties' abandonment and disproportionate
cost of upkeep required their interlocutory sale. Thus, sua
sponte dismissal is warranted because Aguilar's due process
claim fails to state a remediable cause of action.

3. Other Claims
The remainder of Aguilar's claims are frivolous and can be
disposed of readily. To the extent Aguilar's claim invoking

- 19 U.S.C. § 1615 can be construed as challenging the

constitutionality of shifting the burden to the claimant upon
the government's showing of probable cause, the Second
Circuit has “h[e]ld that it does not violate due process to
place the burden of proving an innocent owner affirmative
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defense on the claimant.” 194 Quaker Farms Rd., 85
F.3d at 987. In addition, the tort claims for false pretenses
and conversion are not actionable as these are intentional
torts to which the limited waiver of sovereign immunity

of the Federal Tort Claims Act (“FTCA”) is inapplicable.

See | 28 U.S.C. § 2680(h); see also ' Bernard v. United
States, 25 F.3d 98, 104 (2d Cir.1994) (“the FTCA does not
authorize suits for intentional torts based on the actions of
Government prosecutors”). Furthermore, because the United
States government is not a fiduciary and owes no associated
duties to Aguilar, his breach of fiduciary duty allegation
against the government fails to state a claim. Finally, Aguilar
also fails to state a valid mail fraud claim as that criminal code

18 U.S.C. § 1341, may only be prosecuted by
the government, not against it.

provision,

Conclusion
For the foregoing reasons, Aguilar's complaints [Nos. 3:99—

mc—304 and 3:99-mc—408] are dismissed pursuant to | 28
US.C. § 1915(e)(2)(B) because they present frivolous
allegations, none of which state a cognizable claim, and seek
monetary relief from an immune defendant. Because the court
cannot definitively rule out the possibility that amendment
to the pleadings might result in an actionable claim, see

Gomez, 171 F.3d at 796, these dismissals are made without
prejudice and may be replead after the conclusion of the
related forfeiture proceedings.

All Citations

Not Reported in F.Supp.2d, 1999 WL 1067841

Footnotes

1 See United States v. One Parcel Of Property Located At 2030—-32 Main St., No. 5:90-cv—544(EBB) (pending);
United States v. One Parcel Of Property Located At 8 Drumlin Rd., No. 5:90—cv—545 (EBB) (pending); United
States v. One Parcel Of Property Located At 2034-38 Main St., No. 5:90-cv—546(EBB) (pending); see also
United States v. One Parcel Of Property Located At 414 Kings Hwy., No. 5:91-cv—-158(EBB) (closed).
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Only the Westlaw citation is currently available.
United States District Court,
N.D. New York.

Erin CANNING, Plaintiff,
v.
Bruno HOFMANN and
Bonnie Hofmann, Defendants.
Erin Canning, Plaintiff,
v.
John Canning and Judy Canning, Defendants.

Nos. 1:15—CV-0493, 1:15—CV-0895.
|

Signed Nov. 2, 2015.
Attorneys and Law Firms

Erin Canning, Saratoga Springs, NY, pro se. !
Hodgson, Russ Law Firm, Jeffrey T. Fiut, Esq., Michelle L.
Merola, Esq., of Counsel, Buffalo, NY, for Defendants Bruno
& Bonnie Hofmann.

No Appearances, ! for Defendants John and Judy Canning.

DECISION and ORDER
DAVID N. HURD, District Judge.

*1 Pro se plaintiff Erin Canning brought an action against
defendants Bruno and Bonnie Hofmann in case number 1:15—
CV-0493 seeking relief pursuant to five separate federal
statutes (the “Lead Case Complaint”). On May 29, 2015,
defendants in the Lead Case filed a motion to dismiss

pursuant to | Federal Rule of Civil Procedure 12(b)(6). See
ECF No. 12. On July 22, 2015, plaintiff filed a separate
action against John and Judy Canning in case number 1:15—
CV0895 (the “Member Case Complaint”). On September
16, 2015, the Honorable Randolph F. Treece, United States
Magistrate Judge, advised by Report—-Recommendation that:
(1) defendants' motion to dismiss the Lead Case Complaint
be granted and (ii) plaintiffs member case complaint be

dismissed for failure to state a claim pursuant to 28
U.S.C. § 1915(e)(2)(B)(ii). While plaintiff did not submit
objections to the Report—-Recommendation, on September

21, 2015, she filed a 112 page document entitled “Evidence
Documents Enclosed and Update”, which has been reviewed
and considered for the purposes of this Decision & Order. See
ECF No. 37.

Based upon a de novo review of the portions of the Report—
Recommendation to which plaintiff objected, the Report—

Recommendation is accepted in whole. See
636(b)(1).

28 U.S.C. §

Therefore, it is ORDERED that:

1. Defendants' Motion to Dismiss the Lead Case Complaint
(ECF No. 12) is GRANTED; and

2. Plaintiff's Member Case Complaint is DISMISSED
without leave to amend forfailure to state a claim pursuant to

28 U.S.C. § 1915(e)(2)(B)(ii) and for lack of subject matter
jurisdiction; and

3. The consolidated action is hereby closed without
consideration of plaintiff's pending motion for injunctive
relief (ECF No. 34), motion to expedite relief (ECF No. 39),
motion to serve court marshall papers (ECF No. 40) and
motion for bill payment (ECF No. 41), as such motions are
moot and unnecessary; and it is further ordered that

4. The Clerk serve a copy of this Decision and Order upon
plaintiff in accordance with the Local Rules.

The Clerk of the Court shall enter judgment and close this
case.

IT IS SO ORDERED.

REPORT-RECOMMENDATION and ORDER

RANDOLPH F. TREECE, United States Magistrate Judge.

I. BACKGROUND

Pro se Plaintiff Erin Canning initially brought this action
in the Southern District of New York. Dkt. No. 2, Compl.
However, in reviewing the “difficult to understand” pleading,
the Honorable Loretta A. Preska, Chief United States District
Judge, sua sponte transferred the matter to this District, noting
that none of the named Defendants are alleged to reside in the
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Southern District of New York and that the events purportedly
giving rise to Plaintiff's claims occurred in Saratoga County,
which is located in the Northern District of New York. Dkt.
No. 4. Subsequent to the transfer to this District, Defendants
Bruno and Bonnie Hofmann waived service of the Complaint
and, on May 29, 2015, filed a Motion to Dismiss, pursuant

to | Federal Rule of Civil Procedure 12(b)(6). Dkt. Nos.

6 & 12. Plaintiff opposes that Motion,2 Dkt. No. 15, and
Defendants submitted a Reply thereto, Dkt. No. 17. Following
these filings, the undersigned granted Plaintiff's request to
proceed with this matter in forma pauperis, but, because
Defendants had waived service, the Court did not direct the
Marshal to effect service of process upon them. Dkt. No. 14,
Text Order, dated June 3, 2015.

*2 Thereafter, on July 22, 2015, Plaintiff filed a separate
action against John and Judy Canning; Plaintiff also sought
permission to proceed with that matter in forma pauperis.
Civ. No. 1:15-CV895 (DNH/RFT), Dkt. Nos. 1, Compl., &
2, Mot. Upon reviewing the pleading, the undersigned found
that Plaintiff's two actions were sufficiently related, as defined
by the District's General Order 12, and in the interest of
judicial economy, consolidated the two cases. Id. at Dkt. No.
3. Because Plaintiff had already been granted permission to
proceed in forma pauperis in the initial action, now deemed
the Lead Case, the Court found Plaintiff's subsequent in forma
pauperis motion to be unnecessary. On August 19, 2015,
the Honorable David N. Hurd, United States District Judge,
referred the case to this Court for an initial review and Report—
Recommendation on the pending Motion to Dismiss, which
the Court performs below. Dkt. No. 33.

I1. DISCUSSION

A. Lead Case Against Bruno and Bonnie Hofmann

As noted above, Defendants Bruno and Bonnie Hofmann
have moved to dismiss the Lead Complaint. Dkt. No. 12.

1. Motion to Dismiss Standard of Review

On a motion to dismiss, the allegations of the complaint must

be accepted astrue. See . Cruzv. Beto, 405 U.S. 319, 322,92
S.Ct. 1079, 31 L.Ed.2d 263 (1972). The trial court's function
“is merely to assess the legal feasibility of the complaint, not

to assay the weight of the evidence which might be offered

in support thereof.” | Geisler v. Petrocelli, 616 F.2d 636,
639 (2d Cir.1980). “The issue is not whether a plaintiff will
ultimately prevail but whether the claimant is entitled to offer

evidence to support the claims.” - Scheuer v. Rhodes, 416
U.S.232,236,94 S.Ct. 1683,40 L.Ed.2d 90 (1974) (overruled

on other grounds by | Davis v. Scherer, 468 U.S. 183, 104
S.Ct. 3012, 82 L.Ed.2d 139 (1984)).

“Generally, in determining a 12(b)(6) motion, the court
may only consider those matters alleged in the complaint,
documents attached to the complaint, ... matters to which
the court may take judicial notice[,]” as well as documents
incorporated by reference in the complaint. Spence v.

Senkowski, 1997 WL 394667, at *2 (N.D.N.Y. July 3, 1997)

(citing | Kramer v. Time Warner Inc., 937 F.2d 767, 773

(2d Cir.1991)); | Cortec Indus., Inc. v. Sum Holding L.P,
949 F.2d 42, 47 (2d Cir.1991) (citing FED. R. CIV. P. 10(c)).
Moreover, “even if not attached or incorporated by reference,
a document ‘upon which [the complaint] solely relies and
which is integral to the complaint may be considered by the

court in ruling on such a motion.” | Roth v. Jennings, 489

F.3d 499, 509 (2d Cir.2007) (quoting | Cortec Indus. ., Inc.
v. Sum Holding L.P, 949 F.2d at 47). However, “even if a
document is ‘integral’ to the complaint, it must be clear on
the record that no dispute exists regarding the authenticity or
accuracy of the document.” Faulkner v. Beer, 463 F.3d 130,
134 (2d Cir.2006). “It must also be clear that there exists no
material disputed issues of fact regarding the relevance of the
document.” /d.

*3 The court is bound to give the plaintiff the benefit
of every reasonable inference to be drawn from the “well-

pleaded” allegations of the complaint. See ' Retail Clerks
Intern. Ass'n, Local 1625, AFL-CIO v. Schermerhorn, 373
U.S. 746, 754, 83 S.Ct. 1461, 10 L.Ed.2d 678 (1963); see

also -Arar v. Ashcroft, 532 F.3d 157, 168 (2d Cir.2008).
Nevertheless, “the tenet that a court must accept as true all
of the allegations contained in a complaint is inapplicable

to legal conclusions.” | Ashcroft v. Igbal, 556 U.S. 662,
678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009). Therefore,
“[t]hreadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice.” /d.
(citation omitted).
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A motion to dismiss pursuant to | Rule 12(b)(6) may not be
granted so long as the plaintiff's complaint includes “enough

facts to state a claim to relief that is plausible on its face.”
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct.

1955, 167 L.Ed.2d 929 (2007); | Ashcroft v. Igbal, 556 U.S.
at 697 (citing Twombly ). “A claim has facial plausibility when
the plaintiff pleads factual content that allows the court to
draw the reasonable inference that the defendant is liable for

the misconduct alleged.” | Ashcroft v. Igbal, 556 U.S. at
678. This plausibility standard “is not akin to a ‘probability
requirement,” but it asks for more than a sheer possibility
that a defendant has acted unlawfully.” /d. In this respect, to
survive dismissal, a plaintiff “must provide the grounds upon

which his claim rests through factual allegations sufficient ‘to

raise a right to relief above the speculative level.” “ | ATSI/
Commc'ns, Inc. v. Shaar Fund, Ltd., 493 F.3d 87, 98 (2d
Cir.2007) (quoting Bed All. Corp. v. Twombly, 440 U.S. at
555). Thus, in spite of the deference the court is bound to give
to the plaintiff's allegations, it is not proper for the court to
assume that “the [plaintiff] can prove facts [which he or she]
has not alleged, or that the defendants have violated the ...

laws in ways that have not been alleged.” |  Assoc. Gen.
Contractors of California, Inc. v. California State Council of
Carpenters, 459 U.S. 519, 526, 103 S.Ct. 897, 74 L.Ed.2d
723 (1983). The process of determining whether a plaintiff
has “nudged [his] claims ... across the line from conceivable

2

to plausible,” entails a “context-specific task that requires

the reviewing court to draw on its judicial experience and

common sense.” | Ashcrofi v. Igbal, 556 U.S. at 679-80.
With this standard in tow, we consider the plausibility of
Plaintiff s Complaint.

2. Analysis

The Complaint against the Hofmanns in the Lead Case is,
as Chief Judge Preska pointed out, difficult to understand.
Canning's Complaint spans eighty-six pages. Dkt. No. 2,
Lead Compl. The initial four pages consist of a pro forma
complaint ostensibly used by the Southern District of New
York for litigants seeking to bring a civil action. From
there, the Complaint veers wildly with pages upon pages of
medical records, financial account statements, invoices, and
other documentation. Apparently, and as best as the Court
can surmise, Plaintiff had resided in the Wellington Tower

Condominiums, but after circulating a letter to the residents
complaining of being harassed by the building superintendent
she was removed from the residence. It appears that the
residence was owned by Mr. Hofmann, who is possibly
Plaintiff s step-father, yet, it is unclear the precise contours
of the personal and/or business relationship between Plaintiff
and Defendants. Following Plaintiff s “eviction” from the
Wellington Tower Condominiums, she was placed in her the
care of her father, John Canning, in the Capital District area.

*4 By her Complaint, Plaintiff seeks to bring the following
five causes of action against the Defendants, for which she
seeks compensatory damages and other forms of relief: (1)

42 US.C. § 1985(2); (2) = 42 U.S.C. § 1985(3); (3) 42

U.S.C. § 2000aa—6; (4) I 18 U .S.C. § 1201; and (5) 18
U.S.C. § 1503. As explained below, none of these purported
causes of action are cognizable here.

a. Section 1985 Claims

Section 1985 claims concern conspiracies to interfere with
an individual's civil rights. The portions of the statute raised

by Plaintiff are Sections 1985(2) and 1985(3); the
former deals with a conspiracy to obstruct justice, while the
latter concerns conspiracies to deprive persons of rights or
privileges, neither of which are applicable in the instant case.

By its very terms, Section 1985(2) seeks to prevent
instances where justice is obstructed in a federal court

proceeding by way of witness or juror intimidation.

Haddle v. Garrison, 525 U.S. 121, 125, 119 S.Ct. 489,
142 L.Ed.2d 502 (1998) (“The gist of the wrong at which

§ 1985(2) is directed is not deprivation of property, but
intimidation or retaliation against witnesses in federal-court
proceedings”). There are no allegations in the Complaint that
lead the Court to infer that there was any pending federal court
proceeding, that any witness or juror was intimidated, or that
Plaintiff was in any way affected or injured. Thus, clearly
there is no claim set forth in the Complaint for a violation of

Section 1985(2).

To recover under | Section 1985(3), a plaintiff must show
the existence of (1) a conspiracy (2) meant to deprive a

person or persons of the equal protection of the laws or
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privileges and immunities under the laws with (3) “an overt
act in furtherance of the conspiracy[,] (4) an injury to the
plaintiff's person or property, or a deprivation of a right
or privilege of a citizen of the United States[,]” and (5)
“some racial or perhaps otherwise class-based, invidious

discriminatory animus|[.]” Thomas v. Roach, 165 F.3d
137, 146 (2d Cir.1999) (citations omitted). “In this context,
‘classbased animus' encompasses only those groups with
discrete and immutable characteristics such as race, national
origin, and sex.” Martin v. New York State Dept. of Corr.
Serv's., 115 F.Supp.2d 307, 316 (N.D.N.Y.2000) (citations

omitted). Thus, to recover damages under | § 1985, Plaintiff

must allege facts from which purposeful discriminatory intent

can be inferred. Gen. Bldg. Contractors Ass'n, Inc. v.
Pennsylvania, 458 U.S. 375, 390-91, 102 S.Ct. 3141, 73
L.Ed.2d 835 (1982) (cited in Hill v. Philip Morris USA, 2004
WL 1065548, at *4 (S.D.N.Y. May 11, 2004)).

Again, there are no allegations in the Complaint which
indicate that Plaintiff was the victim of such discrimination
nor that the named Defendants conspired with the aim of
discrimination.

Accordingly, the Court recommends that Defendants' Motion
to Dismiss be granted as to Plaintiff's claims pursuant to

42 U.S.C. §§ 1985(2)and | (3).

b. 42 US.C. § 2000aa—6

*5 Next, Plaintiff asserts that she brings a cause of
action pursuant to 42 U.S.C. § 2000aa—6, which is a part

of the Privacy Protection Act of 1980, 42 US.C. §§
2000aa—2000aa—12 (“PPA”). The PPA pertains to conduct by
governmental employees in connection with the investigation

42 US.C.
§ 2000aa. “The PPA specifically provides that persons

or prosecution of criminal offenses. See

aggrieved under the PPA shall have a civil cause[ ] of action
against the United States, against a State which has waived
its sovereign immunity, or against any other governmental
unit.” Makas v. New York State Dep't of Motor Vehicles,
1998 WL 146251, at *3 (N.D.N.Y. Mar.23, 1998) (citing
42 U.S.C. § 2000aa—6(a)(1)). Because this statue authorizes
a claim against government officials, Plaintiff could not
maintain a claim against the Hofmanns, who are private
citizens. No where has Plaintiff alleged that she was the
subject of a government search/seizure in connection with

an investigation or prosecution of a criminal defense, nor
how the Hofmanns participated in any way. Accordingly, we
recommend that Defendants' Motion be granted and such
claims be dismissed.

c. Title 18 Claims

Turning next to Plaintiff's claims purportedly brought

pursuant to | 18 U.S.C. §§ 1201 and 1503, the Court notes
that such Title concerns “Crimes and Criminal Procedure”

and Plaintiff cannot bring a civil action to enforce criminal

statutes. See | Leeke v. Timmerman, 454 U.S. 83, 85, 102
S.Ct. 69, 70 L.Ed.2d 65 (1981) (noting that a private citizen
lacks a judicially cognizable interest in the prosecution or

nonprosecution of another); . Robinson v. Overseas Military
Sales Corp., 21 F.3d 502, 511 (2d Cir.1994) (noting that
criminal statutes do not provide private causes of action).
The two sections raised by Plaintiff concern the crimes of
kidnapping and obstruction of justice, neither of which allow
for private causes of action. Accordingly, we recommend
granting Defendants' Motion and dismissing such claims.

3. Conclusion on Lead Complaint

While the Court recognizes that Plaintiff is proceeding pro
se and that this requires the Court to treat her pleadings with

a certain degree of liberality, | Sealed Plaintiff v. Sealed
Defendant, 537 F.3d 185, 191 (2d Cir.2008), we nevertheless
find, as explained above, that the Lead Complaint is wholly
insufficient to state any plausible claim for relief or to allow
any named Defendant to make a reasonable response. Under
these circumstances, having found that none of the allegations
in Plaintiff's meandering and indecipherable Complaint raise
a cognizable cause of action, the Court concludes that the
Complaint fails to state a claim upon which relief may be

granted and is subject to dismissal. See ' Ashcroft v. Igbal,
556 U.S. at 678 (“[A] complaint [does not] suffice if it tenders
‘naked assertion[s]’ devoid of ‘further factual enhancement.’

”) (quoting | Bell Atl. Corp. v. Twombly, 550 U.S. at 557).
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*6 Next we turn to the civil action initiated by Plaintiff
against John and Judy Canning. For this Member case, the
Court has allowed Plaintiff to proceed in forma pauperis but
has not yet reviewed the Complaint to ensure that a proper
cause of action is stated. The Court engages in that sua sponte
review below.

1.1 Section 1915(e) Standard of Review

Section 1915(e) of Title 28 of the United States Code
directs that, when a plaintiff seeks to proceed in forma
pauperis, “the court shall dismiss the case at any time if the
court determines that ... the action or appeal (i) is frivolous
or malicious; (ii) fails to state a claim on which relief may be
granted; or (iii) seeks monetary relief against a defendant who

is immune from such relief.” | 28 U.S.C. § 1915(e)(2)(B).
Thus, it is a court's responsibility to determine that a plaintiff
may properly maintain his complaint before permitting him

to proceed with his action.

In reviewing a pro se complaint, this Court has a duty
to show liberality toward pro se litigants, see Nance v.
Kelly, 912 F.2d 605, 606 (2d Cir.1990), and should exercise
“extreme caution ... in ordering sua sponte dismissal of a
pro se complaint before the adverse party has been served

and both parties (but particularly the plaintiff) have had

an opportunity to respond.” ' Anderson v. Coughlin, 700
F.2d 37, 41 (2d Cir.1983) (emphasis in original) (citations
omitted). Therefore, a court should not dismiss a complaint if
the plaintiff has stated “enough facts to state a claim to relief

that is plausible on its face” | Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007).
“A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct

alleged.” | Ashcroft v. Igbal, 556 U.S. 662, 678, 129 S.Ct.

1937, 173 L.Ed.2d 868 (2009) (citing | Bell Atl. Corp.
v. Twombly, 550 U.S. at 556). Although the court should
construe the factual allegations in the light most favorable to
the plaintiff, “the tenet that a court must accept as true all
of the allegations contained in a complaint is inapplicable to
legal conclusions.” Id. “Threadbare recitals of the elements of
a cause of action, supported by mere conclusory statements,

do not suffice.” Id. (citing | Bell Atl. Corp. v. Twombly,
550 U.S. at 555). “[W]here the well-pleaded facts do not

permit the court to infer more than the mere possibility
of misconduct, the complaint has alleged-but it has not

‘show[n]'-‘that the pleader is entitled to relief.” “ | Id. at 679
(quoting FED. R. CIV. P. §(a)(2)). Furthermore, Federal Rule
of Civil Procedure 8 “demands more than an unadorned, the-

defendantunlawfully-harmed-me accusation.” | Ashcrofi v.

Igbal, 556 U.S. at 678 (citing | Bell Atl. Corp. v. Twombly,
550 U.S. at 555). Thus, a pleading that only “tenders naked
assertions devoid of further factual enhancement” will not
suffice. Id. (internal quotation marks and alterations omitted).
Allegations that “are so vague as to fail to give the defendants
adequate notice of the claims against them” are subject to
dismissal. Sheehy v. Brown, 335 F. App'x 102, 104 (2d
Cir.2009).

*7 Furthermore, Rule 8 of the Federal Rules of Civil
Procedure provides that a pleading which sets forth a clam
for relief shall contain, inter alia, “a short and plain statement
of the claim showing that the pleader is entitled to relief.”
See FED. R. CIV. P. 8(a)(2). The purpose of this Rule “is to
give fair notice of the claim being asserted so as to permit
the adverse party the opportunity to file a responsive answer
[and] prepare an adequate defense.” Hudson v. Artuz, 1998
WL 832708, at *1 (S.D.N.Y. Nov.30, 1998) (quoting Powell
v. Marine Midland Bank, 162 FR.D. 15, 16(N.D.N.Y.1995)
(McAvoy) (other citations omitted)). Rule 8 also provides that
a pleading must contain:

(1) a short and plain statement of the grounds for the court's
jurisdiction ...;

(2) a short and plain statement of the claim showing that
the pleader is entitled to relief; and

(3) ademand for the relief sought, which may include relief
in the alternative or different types of relief.

FED. R. CIV. P. §(a).

Moreover, Rule 10 of the Federal Rules of Civil Procedure
provides, in part:

(b) Paragraphs; Separate Statements. A party must state
its claims or defenses in numbered paragraphs, each limited
as far as practicable to a single set of circumstances. A
later pleading may refer by number to a paragraph in an
earlier pleading. If doing so would promote clarity, each
claim founded on a separate transaction or occurrence-and
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each defense other than a denial-must be stated in a separate
count or defense.

FED. R. CIV. P. 10(b).

The purpose of Rule 10 is to “provide an easy mode of
identification for referring to a particular paragraph in a prior
pleading[.]” Sandler v. Capanna, 1992 WL 392597, at *3
(E.D. Pa. Dec. 17, 1992 (citing 5 C. Wright & A. Miller,
Federal Practice and Procedure, § 1323 at 735 (1990)).

A complaint that fails to comply with these Rules presents too
heavy a burden for the defendant in shaping a comprehensive
defense, provides no meaningful basis for a court to assess
the sufficiency of a plaintiff's claims, and may properly be

dismissed by the court. Gonzales v. Wing, 167 F.R.D.
352, 355 (N.D.N.Y.1996) (McAvoy). As the Second Circuit
has stated, “[w]hen a complaint does not comply with the
requirement that it be short and plain, the Court has the
power, on its own initiative, ... to dismiss the complaint.”

Salhuddin v. Cuomo, 861 F.2d 40, 42 (2d Cir.1988).
“Dismissal, however, is usually reserved for those cases in
which the complaint is so confused, ambiguous, vague, or
otherwise unintelligble that its true substance, if any, is well
disguised.” Hudson v. Artuz, 1998 WL 832708, at *2 (internal
quotation marks and citation omitted). In those cases in which
the court dismisses a pro se complaint for failure to comply
with these Rules, it should afford the plaintiff leave to amend
the complaint to state a claim that is on its face nonfrivolous.

See ' Simmons v. Abruzzo, 49 F.3d 83, 8687 (2d Cir.1995).

2. Analysis

*8 The Court first notes that Plaintiff's Complaint in the
Member action is not in any acceptable form as proscribed by
the Federal Rules of Civil Procedure and this District's Local
Rules of Practice. See Member Case, 1:15-CV-895, Dkt. No.
1, Compl. The Complaint consists of thirteen typed pages
of disjointed narrative and conclusory accusations. Therein,
Plaintiff recounts a history of her dealings with her mother
and stepfather (Hofmann Defendants) and with her father
and stepmother (Canning Defendants). Plaintiff recounts the
confrontation with the Hofmann Defendants wherein she was
evicted from her residence in Wellington Tower, but this
time accuses the Canning Defendants of colluding with the
Hofmann Defendants in order to intimidate Plaintiff and gain
control of her possessions. It seems that for much of the

pleading, Plaintiff is airing her personal family gripes as to
the Cannings and the Hofmanns.

According to the Member Complaint, Plaintiff brings forth
claims against the Cannings for violations of various criminal
statutes under Title 18 of the United States Code, New York
State Penal Code, as well as for violations of her rights
guaranteed by the First and Fourteenth Amendment, and by
the Disability Civil Rights Act of 1964. In terms of relief,
Plaintiff seeks a slew of injunctive relief, and has also filed a
separate Motion in the Lead case seeking injunctive relief.

a. Criminal Statutes

As with her claims in the Lead action, Plaintiff cannot
maintain any civil cause of action pursuant to the criminal
statutes listed in Title 18 of the United States Code. Thus,
for the reasons stated above (see supra Part 11.A.2.c), the
Court recommends dismissing that portion of the Member
Complaint that purports to bring a civil action under the

United States criminal statutes: | 18 U.S.C. §§ 241, 249,

and | 2261 A. Similarly, there is no civil cause of action

recognizedin ' 19 U.S.C. § 1592, which deals with penalties
for fraud, gross negligence, and negligence in the context
of customs duties and smuggling goods into the United
States. By its very terms, the statute authorizes, inter alia,

the United States Custom Service to pursue violations of

the statute and assess any penalties. | 19 U.S.C. § 1592(b)
(1) & (2). It is entirely unclear why Plaintiff is seeking to
invoke this statute and what, if any, facts alleged would
give rise to the involvement of the Customs Service, thus
this claim should be dismissed. And lastly, the Court
notes that Plaintiff cannot pursue a civil action against
private individuals under New York's Penal Law § 135.65,
entitled Coercion in the First Degree, nor under § 135.00,
entitled Unlawful Imprisonment, Kidnapping, and Custodial
Interference; Definitions of Terms. As with the United States
criminal statutes, State criminal statutes cannot be enforced
by private citizens through a civil action, thus we would
recommend dismissal of such claim.

b. Constitutional Violations

Plaintiff asserts that the Canning Defendants violated her
rights secured by the United States Constitution under
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Amendments One and Fourteen. Presumably the, Plaintiff

seeks to bring a cause of action pursuant to - 42 U.S.C. §
1983, which establishes a cause of action for “the deprivation
of any rights, privileges, or immunities secured by the

Constitution and laws” of the United States by a person

acting under color of state law. | Wilder v. Virginia Hosp.
Ass'n, 496 U.S. 498, 508, 110 S.Ct. 2510, 110 L.Ed.2d 455

(1990) (quoting | 42 U.S.C. § 1983); see also Myers v.
Wollowitz, 1995 WL 236245, at *2 (N.D.N.Y. Apr.10, 1995)

(" Section 1983 “is the vehicle by which individuals may
seek redress for alleged violations of their constitutional

rights”). State action is an essential element of any §
1983 claim. See Gentile v. Republic Tobacco Co., 1995 WL
743719, at *2 (N.D.N.Y. Dec.6, 1995) (citing Velaire v. City of
Schenectady, 862 F.Supp. 774, 776 (N.D.N.Y.1994) (citation
omitted). Traditionally, the definition of acting under color

Section 1983 defendant
“exercised power possessed by virtue of state law and made

of state law requires that the

possible only because the wrongdoer is clothed with the

authority of state law.” | Kern v. City of Rochester, 93 F.3d

38, 43 (2d Cir.1996) (quoting | West v. Atkins, 487 U.S. 42,
49,108 S.Ct. 2250, 101 L.Ed.2d 40 (1988) (internal quotation
marks and citation omitted)).

*9 There are no allegations in the Member Complaint
which would allow this Court to reasonably infer that the
Canning Defendants acted, if at all, under the authority of
state law. Thus, to the extent Plaintiff is attempting to assert
constitutional violations against the Canning Defendants,
such claim must fail.

c¢. Disability Civil Rights Act of 1964

And, finally, with regard to Plaintiff's passing reference to
violations under the “Disability Civil Rights Act of 1964
Disability Act of 19907, it appears to the Court that Plaintiff
may be attempting to bring a claim under the Americans with
Disabilities Act, 42 U.S.C. § 12131, et seq., although it is
entirely unclear to the Court under which section of that Act
she seeks to pursue. Title I of the ADA provides, in pertinent
part, that

[n]Jo qualified individual with a
disability  shall, by

such disability, be excluded from

reason of

participation in or be denied the
benefits of the services, programs,
or activities of public entity, or be
subjected to discrimination by any
such entity.

42 U.S.C. § 12132.

13

The term “public entity” is defined to include ‘“any
department, agency, special purpose district, or other
instrumentality of a State or States or local government[.]” 42
U.S.C. § 12131(1)(B). To state a claim under Title II of the
ADA, a plaintiff must allege “that (1) he or she is a qualified
individual with a disability; (2) ... the defendants are subject
to the ADA; and (3) ... plaintiff was denied the opportunity to
participate in or benefit from defendants' services, programs,
or activities, or was otherwise discriminated against by

defendants, by reason of plaintiff's disabilities.” | Shomo v.
City of New York, 579 F.3d 176, 185 (2d Cir.2009) (internal
quotation marks and alterations omitted).

No where in the Complaint can the Court find any allegations
indicating that Plaintiff suffers from a disability, as defined by
that Act, or that Defendants were subject to the Act. Indeed,
Plaintiff spends a considerable amount of time decrying
Defendant John Canning for suggesting that she is mentally
infirm. Accordingly, the Court recommends that such claim
also be dismissed.

3. Diversity Jurisdiction

Plaintiff alleges certain factual allegations that suggest that
she is suing the Canning Defendants for State law torts, such
as fraud or defamation. Having reviewed Plaintiff's Member
Complaint and finding that it fails to raise any federal question
causes of action, the Court, in consideration of Plaintiff's
pro se status, will assess whether there is an additional basis
for the Court's jurisdiction over this matter, namely-diversity

jurisdiction. See | City of Kenosha, Wisconsin v. Bruno, 412
U.S. 507, 512,93 S.Ct. 2222, 37 L.Ed.2d 109 (1973) (noting
that a federal court, whether trial or appellate, is obligated to
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notice on its own motion the basis for its own jurisdiction)

see also | Alliance of Am. Ins. v. Cuomo, 854 F.2d 591,
605 (2d Cir.1988) (challenge to subject matter jurisdiction

cannot be waived); FED.R.CIV.P. 12(h)(3) (court may
raisebasis of its jurisdiction sua sponte ). When subject matter
jurisdiction is lacking, dismissal is mandatory. United States

v. Griffin, 303 U.S. 226, 229, 58 S.Ct. 601, 82 L.Ed. 764

(1938); ' FED. R. CIV. P. 12(h)(3) (“If the court determines
at any time that it lacks subject-matter jurisdiction, the court
must dismiss the action”). The party seeking to invoke the
court's jurisdiction bears the burden of “demonstrating that
the grounds for diversity exist and that diversity is complete.”
Herrick Co., Inc. v. SCS Commc'n, Inc., 251 F.3d 315, 322—
23 (2d Cir.2001) (citations omitted).

*10 For diversity jurisdiction to exist, the matter in
controversy must exceed $75,000 and must be between

(1) citizens of different States;

(2) citizens of a State and citizens or subjects of a foreign
state;

(3) citizens of different States and in which citizens or
subjects of a foreign state are additional parties; and

(4) a foreign state, defined in section 1603(a) of this title,
as plaintiff and citizens of a State or of different States.

28 U.S.C. § 1332(a).

For diversity jurisdiction purposes, an individual's citizenship
is the individual's domicile, which is determined on the basis
of two elements: “(1) physical presence in a state and (2) the
intent to make the state a home.” See Zimak Co. v. Kaplan,
1999 WL 38256, at *2 (S.D.N.Y. Jan.28, 1999) (quoting
15 James Wm. Moore et al., Moore's Federal Practice
102.34[2] (3d ed.1998)).

It appears that the Plaintiff, Defendant John Canning, and
Defendant Judy Canning all reside in New York State.
As such, we do not have complete diversity because the
Defendants are citizens of the same State as Plaintiff.

Caterpillar Inc. v. Lewis, 519 U.S. 61, 68, 117 S.Ct. 467,
136 L.Ed.2d 437 (1996) (noting that the diversity statute
“applies only to cases in which the citizenship of each plaintiff
is diverse from the citizenship of each defendant’). Because
Plaintiff has failed to establish the basis for the Court's subject
matter jurisdiction, dismissal is mandated.

III. CONCLUSION

As explained above, the Court has reviewed both the Lead
and Member Complaints and find that Plaintiff has failed
to state a claim upon which relief could be granted and is

subject to dismissal. See | Ashcroft v. Igbal, 556 U.S. at
678 (“[A] complaint [does not] suffice if it tenders ‘naked
assertion[s]” devoid of ‘further factual enhancement.” )

(quoting | Bell Atl. Corp. v. Twombly, 550 U.S. at 557).
Under such circumstances, the Court would normally grant a

pro se litigant, such as Plaintiff, an opportunity to amend the

Complaint in order to avoid dismissal. . Thompson v. Carter,
284 F.3d 411, 416 (2d Cir.2002). However, such measures
are not warranted here because, as explained above, any

amendment would be futile. | Cuoco v. Moritsugu, 222 F.3d
99, 112 (2d Cir.2000) (dismissal is appropriate where leave to

amend would be futile).

Because the Court recommends dismissal of the entire action,
consideration of Plaintiff's Motion for Injunctive Relief (Dkt.
No. 34) is unnecessary.

For the reasons stated herein, it is hereby

RECOMMENDED, that Defendants' Motion to Dismiss the
Lead Complaint (Dkt. No. 12) be GRANTED and the matter
be dismissed; and it is further

RECOMMENDED, that Plaintiff's Member Complaint be

dismissed for failure to state a claim, pursuantto = 28 U.S.C.
§ 1915(e)(2) (B)(ii) and for lack of subject matter jurisdiction;
and it is further

RECOMMENDED, that if the District Court adopts the
above recommendations, the entire consolidated action be
closed without consideration of Plaintiff's pending Motion for
Injunctive Relief (Dkt. No. 34); and it is further

*11 ORDERED, that the Clerk of the Court serve a copy
of this Report—Recommendation and Order upon the parties
to this action.

Pursuant to 28 U.S.C. § 636(b)(1), the parties have
fourteen (14) days within which to file written objections

to the foregoing report. Such obj ections shall be filed
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with the Clerk of the Court. FAILURE TO OBJECT TO

THIS REPORT WTTHIN FOURTEEN (14) DAYS WILL Filed Sept. 16, 2015.

PRECLUDE APPELLATE REVIEW. | Roldan v. Racette,
All Citations

984 F.2d 85, 89 (2d Cir.1993) (citing | Small v. Sec'y of
Health and Human Serv's., 892 F.2d 15 (2d Cir.1989)); see ~ Not Reported in F.Supp.3d, 2015 WL 6690170

also | 28 U.S.C. § 636(b)(1); FED. R. CIV. P. 72 & 6(a).

Footnotes
1 Defendants John and Judy Canning have not yet been served in this matter and, therefore, have not
appeared.
1 Defendants John and Judy Canning have not yet been served in this matter.
2 Plaintiff submitted multiple filings seemingly in support of her opposition to the Hofmanns' dispositive motion.

See Dkt. Nos. 15, Pl.'s Resp., dated June 5, 2015; 18, Lt., dated June 25, 2015; 23, Supp. Resp., undated,
unsigned; & 32, Supp. Resp., undated. The Court has taken into consideration Plaintiff's pro se status, and
has reviewed all the submissions provided by Plaintiff. The Court notes, however, that in accordance with
the standard applicable when reviewing a Motion to Dismiss, the Court will not consider any document that
was not originally included nor referenced in the original complaint. Nor, in light of its incognizable format, will
the Court construe any subsequent filing to be an amended complaint nor an attempt to amend the operative
pleading.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, N.D. New York.

Agnes GEORGES, Plaintiff,
V.
Levy RATHNER, et al., Defendants.

Civ. No. 1:17-CV-1245 (BKS/DJS)

|
Signed 12/11/2017

Attorneys and Law Firms

AGNES GEORGES, 5 Lowell Place, Baldwin, NY 11510,
Plaintiff, Pro Se.

REPORT-RECOMMENDATION and ORDER

Daniel J. Stewart, U.S. Magistrate Judge

*1 The Clerk has sent to the Court for review a Complaint

filed by pro se Plaintiff Agnes Georges. ! Dkt. No. 1, Compl.
Plaintiff has not paid the filing fee and has submitted an
Application to Proceed In Forma Pauperis (“IFP”). Dkt. No.
2, IFP App. Plaintiff has also submitted a Motion to Appoint
Counsel. Dkt. No. 3. For the reasons that follow, Plaintiff's
IFP Application is denied without prejudice as incomplete.
It is nonetheless recommended that Plaintiff's Complaint be

dismissed without leave to amend pursuantto ! 28 U.S.C.
§ 1915(e)(2)(B) as frivolous and for failure to state a claim
upon which relief may be granted.

I. IFP APPLICATION

A court may permit a litigant to proceed without prepayment
of the filing fee if it determines “that the person is unable

to pay such fees.” | 28 U.S.C. § 1915(a)(1). A litigant
seeking to proceed IFP must submit “an affidavit that

includes a statement of all assets such [person] possesses.”

Id
demonstrate absolute destitution; no party must be made to

Section 1915(a) does not require a litigant to

choose between abandoning a potentially meritorious claim

or foregoing the necessities of life.” | Potnick v. E. State

Hosp., 701 F.2d 243, 244 (2d Cir. 1983).

Plaintiff's IFP Application indicates that she has no income
from any sources; however, she has failed to complete the
remainder of the form. See IFP App. “Without submission
of a completed financial affidavit, a plaintiff's application is
incomplete, and this defect alone warrants denial of the IFP
application.” Sawabini v. O'Connor Hosp., 2015 WL 582756,
at *3 (N.D.N.Y. Aug. 31, 2015). Accordingly, Plaintiff's IFP
Application is denied without prejudice.

I1. INITIAL REVIEW OF THE COMPLAINT

*2 Where a plaintiff seeks to proceed in forma pauperis,

§ 1915(e) directs the Court to “dismiss the case at any time
if the court determines that ... the action ... (i) is frivolous
or malicious; (ii) fails to state a claim on which relief may
be granted; or (iii) seeks monetary relief against a defendant

who is immune from such relief.” I 28 U.S.C. § 1915(e)
(2) (emphasis added). The Court shall dismiss the action
“[n]Jotwithstanding any filing fee, or any portion thereof, that
may have been paid.” Id. Here, the Court recommends that
Plaintiff's Complaint be dismissed as frivolous and because
it fails to state a claim.

A. Legal Standard

In reviewing a pro se complaint, a court has a duty to show
liberality toward pro se litigants, see Nance v. Kelly, 912
F.2d 605, 606 (2d Cir. 1990), and should exercise “extreme
caution ... in ordering sua sponte dismissal of a pro se
complaint before the adverse party has been served and both

parties (but particularly the plaintiff) have had an opportunity

torespond.” | Andersonv. Coughlin, 700 F.2d 37,41 (2d Cir.
1983) (emphasis in original) (citations omitted). Nonetheless,
the court has a responsibility to determine that a claim is not

frivolous before permitting it to proceed. Thomas v. Scully,

943 F.2d 259, 260 (2d Cir. 1991) (“!  Section 1915(d) gives
the court the power to dismiss a pro se complaint sua sponte if
the complaint is frivolous.”). A complaint “is frivolous where

it lacks an arguable basis either in law or in fact.” | Neitzke
v. Williams, 490 U.S. 319, 325 (1989).
A court's initial review of a complaint under = § 1915(e)

must also encompass the applicable standards of the Federal
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Rules of Civil Procedure. Thus, under Rule 8 of the Federal
Rules of Civil Procedure, a pleading which sets forth a clam
for relief shall contain, inter alia, “a short and plain statement
of the claim showing that the pleader is entitled to relief.”
FED. R. CIV. P. 8(a)(2). The purpose of Rule 8 “is to give
fair notice of the claim being asserted so as to permit the
adverse party the opportunity to file a responsive answer [and]
prepare an adequate defense.” Hudson v. Artuz, 1998 WL
832708, at *1 (S.D.N.Y. Nov. 30, 1998) (quoting Powell v.
Marine Midland Bank, 162 FR.D. 15, 16 (N.D.N.Y. 1995)).
A complaint that fails to comply with this Rule “presents far
too heavy a burden in terms of defendants' duty to shape a
comprehensive defense and provides no meaningful basis for
the Court to assess the sufficiency of [the plaintiff's] claims,”

and may properly be dismissed by the court. | Gonzales v.

Wing, 167 FR.D. 352, 355 (N.D.N.Y. 1996).

A court should not dismiss a complaint if the plaintiff
has stated “enough facts to state a claim to relief that is

plausible on its face.” | Bell Atl. Corp. v. Twombly, 550
U.S. 544, 570 (2007). “A claim has facial plausibility when
the plaintiff pleads factual content that allows the court to
draw the reasonable inference that the defendant is liable

for the misconduct alleged.” ' Ashcroft v. Igbal, 556 U.S.

662, 678 (2009) (citing | Bell Atl. Corp. v. Twombly, 550
U.S. at 556). Although the court should construe the factual
allegations in the light most favorable to the plaintiff, “the
tenet that a court must accept as true all of the allegations
contained in a complaint is inapplicable to legal conclusions.”
Id. “Threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice.”

Id. (citing | Bell Atl. Corp. v. Twombly, 550 U.S. at 555).
“[Wlhere the well-pleaded facts do not permit the court
to infer more than the mere possibility of misconduct, the
complaint has alleged—but it has not ‘show[n]’—*‘that the

pleader is entitled to relief.” ” | Id. at 679 (quoting FED.
R. CIV. P. 8(a)(2)). Allegations that “are so vague as to
fail to give the defendants adequate notice of the claims
against them” are subject to dismissal. Sheehy v. Brown, 335
Fed.Appx. 102, 104 (2d Cir. 2009).

B. Analysis

*3 In bringing this action, Plaintiff utilized this District's pro
Jforma complaint for actions brought pursuant to Title VII of

the Civil Rights Act (“Title VII”’), as amended, | 42 U.S.C.
§ 2000e-5. Title VII provides that “[i]t shall be an unlawful
employment practice for an employer ... to fail or refuse to
hire or to discharge any individual, or otherwise discriminate
against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because
of such individual's race, color, religion, sex, or national

origin[.]” | 42 U.S.C. § 2000e—2(a)(1). To state a claim
under Title VII, a plaintiff must plead a discrimination
claim “that is facially plausible and ... give[s] fair notice

to the defendants of the basis for the claim.” | Barbosa v.
Continuum Health Partners, Inc., 716 F. Supp. 2d 210, 215
(S.D.N.Y. 2010).

Plaintiff indicates that she has suffered sex discrimination,
and states that her “CNA license been seal, I canit [sic] get a
job.” Compl. at 99 6-7. Apart from that statement, however,
there is nothing in the Complaint related to employment that
would suggest a Title VII claim. Plaintiff's Complaint fails
to satisfy basic pleading standards and consists of incomplete
and incoherent sentences. Indeed, even employing its best
efforts in due deference to Plaintiff's pro se status, the Court
is unable to discern any coherent factual allegations in the
Complaint, much less what legal claims Plaintiff intends to
raise.

Plaintiff names “Levy Rathner, Commander of Chief
(Network)” as a Defendant, yet makes no specific factual
allegations against that individual, other than stating that
he “is responsible for the entire lawsuit.” Compl. at § 9.
It is unclear who this individual is, or what wrongdoing
Plaintiff alleges that he committed. Plaintiff also names the
“105 Precinct 92-02 Queens Village, Jamaica, N.Y.” as a
Defendant. Id. at § 3. The body of the Complaint refers to
“three cars crash by revenge + an burn by revenge, two
houses, [ used to live been vandalism.” /d. at q 8. Plaintiff also
alleges that the cable boxes in her house have been used to
spy on her family and that the police have sent her son child
pornography. Id. In the Cause of Action section, she claims
that the police falsely accused her of prostitution in order to
take custody of her child and give him to a “fake father.” /d.
at 9 9. It is entirely unclear who is responsible for any of this
conduct, or how it connects to any claim for legal relief.

Accordingly, the Court recommends that the Complaint be
dismissed as frivolous and for failure to state a claim.
Ordinarily, “[a] pro se complaint should not [be] dismiss[ed]
without [the Court] granting leave to amend at least once
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when a liberal reading of the complaint gives any indication
that a valid claim might be stated.” Dolan v. Connolly, 794
F.3d 290, 295 (2d Cir. 2015). Nonetheless, leave to replead
need not be given when it would “futile” because the problem
with the plaintiff's causes of actions would not be cured by

better pleading. Cuoco v. Moritsugu, 222 F.3d 99, 112
(2d Cir. 2000). In this case, while mindful of the liberality
with which pro se pleadings must be viewed, the Court
finds that Plaintiff's Complaint does not suggest any non-
frivolous causes of action. Furthermore, Plaintiff's litigation
history in this District—where she has filed numerous actions
complaining of a substantially similar series of events in a
span of weeks—counsels against granting leave to amend.
The Court therefore recommends that the Complaint be
dismissed without leave to amend.

ITII. MOTION TO APPOINT COUNSEL

Also before the Court is Plaintiff's Motion to Appoint
Counsel. Dkt. No. 3. Plaintiff's Motion is incomplete, and
does not indicate whether she has attempted to obtain counsel
on her own, or the reasons why the Court should appoint her
pro bono counsel. See id.

*4 “A party has no constitutionally guaranteed right to the
assistance of counsel in a civil case.” Lefiridge v. Connecticut
State Trooper Officer No. 1283, 640 F.3d 62, 68 (2d Cir.
2011). Courts cannot utilize a bright-line test in determining
whether counsel should be appointed on behalf of an indigent

party. | Hendricks v. Coughlin, 114 F.3d 390, 392-93 (2d

Cir. 1997). As the Second Circuit stated in | Hodge v. Police
Officers, 802 F.2d 58 (2d Cir. 1986), the court “should first
determine whether the indigent's position seems likely to be

802 F.2d at 61. If the claim satisfies that
threshold requirement, a number of factors must be carefully

of substance.”

considered by the court in ruling upon such a motion. Among
these factors are:

the indigent's ability to investigate
the crucial facts, whether conflicting
evidence implicating the need for
cross-examination will be the major
proof presented to the fact finder, the
indigent's ability to present the case,
the complexity of the legal issues and

any special reason in that case why
appointment of counsel would be more
likely to lead to a just determination.

Terminate Control Corp. v. Horowitz, 28 F.3d 1335, 1341

(2d Cir. 1994) (quoting ' Hodge v. Police Officers, 802 F.2d
at 61-62). This is not to say that all, or indeed any, of these
factors are controlling in a particular case. Rather, each case
must be decided on its own facts. Velasquez v. O'Keefe, 899

F. Supp. 972,974 (N.D.N.Y. 1995) (citing
Officers, 802 F.2d at 61).

Hodge v. Police

At this stage of the litigation, where the Complaint has
not yet been served on the Defendants and they have not
had the opportunity to respond to Plaintiff's allegations,
Plaintiff's Motion for Appointment of Counsel is premature.
Accordingly, Plaintiff's Motion to Appoint Counsel is denied
with leave to renew should the District Judge allow this action
to proceed.

IV. CONCLUSION

For the reasons stated herein, it is hereby

ORDERED, that Plaintiff's Motion to Proceed In Forma
Pauperis (Dkt. No. 2) is DENIED without prejudice; and it
is further

RECOMMENDED, that Plaintiff's Complaint (Dkt. No. 1)

be DISMISSED without leave to amend pursuant to | 28
U.S.C. § 1915(e)(2)(B); and it is further

ORDERED, that Plaintiff's Motion to Appoint Counsel (Dkt.
No. 3) is DENIED without prejudice; and it is further

ORDERED, that the Clerk of the Court serve a copy of this
Report-Recommendation and Order upon Plaintiff.

Pursuant to 28 U.S.C. § 636(b)(1), the parties have

fourteen (14)2 days within which to file written objections
to the foregoing report. Such objections shall be filed
with the Clerk of the Court. FAILURE TO OBJECT
TO THIS REPORT WITHIN FOURTEEN (14) DAYS

WILL PRECLUDE APPELLATE REVIEW. | Roldan
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v. Racette, 984 F.2d 85, 89 (2d Cir. 1993) (citing |  Small
v. Sec'y of Health and Human Servs., 892 F.2d 15 (2d Cir.  All Citations

1989)); see also ' 28 U.S.C. § 636(b)(1); FED. R. CIV. P. Not Reported in Fed. Supp., 2017 WL 7244525
72 & 6(a).

Footnotes

1 In addition to the present action, Plaintiff has six other pending actions in this District, five of which she filed
on November 13, 2017. Georges v. Schneiderman, Civ. No. 1:17-cv-524 (BKS/DJS) (filed May 11, 2017);
Georges v. Hatser, Civ. No. 1:17-cv-1243 (GTS/CFH) (filed Nov. 13, 2017); Georges v. Gov Tower VA,
Civ. No. 1:17-cv-1244 (TIM/ATB) (filed Nov. 13, 2017); Georges v. Rathner, Civ. No. 1:17-cv-1246 (DNH/
CFH) (filed Nov. 13, 2017); Georges v. Cuomo, Civ. No. 1:17-cv-1247 (TIJM/DJS) (filed Nov. 13, 2017);
Georges v. Rathner, Civ. No. 1:17-cv-1276 (DNH/DJS)(filed Nov. 20, 2017). Each of these actions appear to
recount a substantially similar series of events. Furthermore, Plaintiff seeks to proceed in forma pauperis in
each action. In Civ. No. 1:17-cv-524 and Civ. No. 1:17-cv-1244, there are pending Report-Recommendations

recommending the dismissal of those actions pursuantto! 28 U.S.C. § 1915(e)(2)(B) for being frivolous and/
or for failure to state a claim. Another action, Georges v. Duchene, Civ. No. 1:17-cv-86, was terminated on
December 7, 2017, after the Report-Recommendation and Order of the undersigned recommending that the

action be dismissed pursuantto ' 28 U.S.C. § 1915(e)(2)(B) was adopted by the Honorable David N. Hurd,
United States District Judge. Plaintiff is warned that further filing of repetitive and frivolous actions requesting
in forma pauperis status may result in the issuance of an injunction barring Plaintiff from filing further actions

without leave of the court. See 28 U.S.C. § 1651; see also ' Malley v. New York City Bd. of Educ., 112 F.3d
69 (2d Cir. 1997) (affirming entry of injunction against filing further actions without leave of the court).

2 If you are proceeding pro se and are served with this Order by mail, three additional days will be added to
the fourteen-day period, meaning that you have seventeen days from the date the order was mailed to you
to serve and file objections. FED. R. CIV. P. 6(d). If the last day of that prescribed period falls on a Saturday,
Sunday, or legal holiday, then the deadline is extended until the end of the next day that is not a Saturday,
Sunday, or legal holiday. FED. R. CIV. P. 6(a)(1)(C).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, N.D. New York.

Agnes GEORGES, Plaintiff,
V.
Levy RATHNER, et al., Defendants.

1:17-cv-01245 (BKS/DJS)

|
Signed 01/31/2018

Attorneys and Law Firms

Agnes Georges, Baldwin, NY, pro se.

MEMORANDUM-DECISION AND ORDER
Brenda K. Sannes, U.S. District Judge

*1 Plaintiff Agnes Georges commenced this action pro
se on November 13, 2017, utilizing a form for complaints
under Title VII of the Civil Rights Act. (Dkt. No. 1.) This
matter was assigned to United States Magistrate Judge Daniel
J. Stewart who, on December 11, 2017, issued a Report-
Recommendation and Order recommending that Plaintiff’s
Complaint be dismissed without leave to amend as frivolous

and for failure to state a claim under | 28 U.S.C. § 1915(¢)
(2)(B). (Dkt. No. 5). Magistrate Judge Stewart advised

Plaintiff that, under ' 28 U.S.C. § 636(b)(1), she had
fourteen days within which to file written objections to the
report, and that the failure to object to the report within

fourteen days would preclude appellate review. (Dkt. No. 5, at
8). No objections to the Report-Recommendation have been
filed.

As no objections to the Report-Recommendation have been
filed, and the time for filing objections has expired, the
Court reviews the Report-Recommendation for clear error.
See Petersen v. Astrue, 2 F. Supp. 3d 223, 228-29 (N.D.N.Y.
2012); Fed. R. Civ. P. 72(b) advisory committee’s note to 1983
amendment. Having reviewed the Report-Recommendation
for clear error and found none, the Report-Recommendation
is adopted in its entirety.

For these reasons, it is

ORDERED that the Report-Recommendation (Dkt. No. 5) is
ADOPTED in its entirety; and it is further

ORDERED that Plaintiff’s Complaint (Dkt. No. 1) is

DISMISSED without leave to amend under | 28 U.S.C. §
1915(e)(2)(B) as frivolous and for failure to state a claim; and
it is further

ORDERED that the Clerk is directed to close this action; and
it is further

ORDERED that the Clerk serve a copy of this Order upon
Plaintiff via regular and certified mail.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2018 WL 671248
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