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Plaintiffs are prevailing parties within the meamiof the fee statutes, 42

U.S.C. 88 1988 and 19I{8), “if they succeed on any significant issuditigation

which achieves some of the benefit the parties lsoagoringing suit.” Hensley v.

Eckerhart, 461 U.S. 424, 433 (1983)Accord, Park, ex rel. Park v. Anaheim

Union High School Dist., 464 F.3d 1025, 1035 (ir. 2006) (a prevailing party is

one who succeeded on “any significant issue” initlgation). The Hensley
formulation, described by the Court as “generod6! U.S. at 433, is designed to
effectuate the intent of Congress in enacting ¢eestatutes “to ensure ‘effective
access to the judicial process’ for persons wiil aghts grievances.” 461 U.S. at

429. See also Anderson v. Morris, 658 F.2d 248,(24h Cir. 1981) (“attorneys’

fees are an integral part of the remedies necessatytain compliance with the

civil rights laws”); Doe v. Busbee, 684 F.2d 137879 (11th Cir. 1982) (“[t]he

congressional purpose in authorizing awards ofags fees to plaintiffs as
prevailing parties was to assist private attorrgggeral in vindicating civil rights”);

Northcross v. Board of Education of Memphis Cith&als, 611 F.2d 624, 633 (6th

Cir. 1979) (the purpose of the statute “is to makeward of fees which is

‘adequate to attract competent counsel”) (quognigep. No. 94-1011, reprinted in

'Because 88 1973I(3) and 1988 contain nadédgtical language and serve
the same congressional purposes, courts consegethions similarly. _Hensley v.
Eckerhart, 461 U.S. at 433 n.7. Fees are apptegdrere under both sections.
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1976 USCCAN 5908).

In Texas State Teachers v. Garland IndependentoSEnstrict, 489 U.S.

782, 792 (1989), the Court affirmed its decisioftdensley and held that “to be
considered a prevailing party within the meaning@ aP88, the plaintiff must be
able to point to a resolution of the dispute whsblanges the legal relationship

between itself and the defendant.” Accord, Farraiobby, 506 U.S. 103, 111

(1992). The Plaintiffs here succeeded on a sicpnifi issue in this litigation, i.e.,
the invalidation of the March deadline for filingdependent candidate petitions,
which achieved a benefit they sought in bringinig and which changed the legal
relationship between the parties. Under the cigtantes, Plaintiffs are prevailing
parties entitled to a fee award.

[I. No Special Circumstances Exist Which Would Reman Award Unjust

Where a party is prevailing, the discretion of tert in determining
whether to award fees is narrowly limited. Thertehave adopted the standard in

Newman v. Piggie Park Enterprises, Inc., 390 U0B, 402 (1986), that a prevailing

party “should ordinarily recover an attorney’s tedess special circumstances

would render such an award unjust.” _Accord, HensleEckerhart, 416 U.S. at

429; New York Gaslight Club, Inc. v. Carey, 447 |58, 68 (1980); Blanchard v.

Bergeron, 489 U.S. 87, 89 n.1 (1989). As the Cexplained in Blanchard v.
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Bergeron, 489 U.S. at 96, “Congress has elected¢ourage meritorious civil
rights claims because of the benefits of suchaiian for the named plaintiff and for

society at large.” _Accord, Corder v. Gates, 92074, 377 (9 Cir. 1991);

Bonnes v. Long, 599 F.2d 1316, 1318 (4th Cir. 19Bd)s v. Hodges, 628 F.2d

844, 847 (4th Cir. 1980). The special circumstareeaeption “should be narrowly
construed” so as not to interfere with congresdipngpose in enacting the fee
statutes of encouraging civil rights enforcementiaizing obstructive litigation by

civil rights defendants, and deterring civil righislations. _Martin v. Heckler, 773

F.2d 1145, 1150 (11th Cir. 1985). Accord, AndergoNorris, 658 F.2d at 248;

Jones v. Wilkinson, 800 F.2d 989, 991 (10th CiBd)9 Navajo Nation v. Arizona

Independent Redistricting Com’n, 286 F.Supp.2d 1@87Ariz. 2003). As the

courts have repeatedly recognized, an award afnatyts fees “should comport with
the underlying purpose of the Civil Rights Attorieelfees Awards Act of 1976,
which is to provide civil rights litigants effecBvaccess to the federal courts.”

Alexander S. By and Through Bowers v. Boyd, 92%#pp. 925, 932 (D.S.C.

1995). Accord, Dowdell v. City of Apopka, Fla.,®8.2d 1181, 1190-91 ({1Cir.

1983) (civil rights attorneys “should be fully coemnsated” in that they perform “a
public service: vindicating

fundamental constitutional rights”); Buffington Baltimore County, Md., 913 F.2d
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113, 129 (4th Cir. 1990).

The burden is on those opposing fees to estalblesktistence of special
circumstances which would render an award unjustdefendant “must make a
‘strong showing'’ to justify denial of section 198&s to prevailing plaintiffs.”

Martin v. Heckler, 773 F.2d at 1150, quoting RididelNational Democratic Party,

624 F.2d 539, 543 (5th Cir. 1980). Accord, J &ndarson, Inc. v. Town of Erie,

767 F.2d 1469, 1474 (10th Cir. 1985). In applyimg “strong showing” standard,
courts have rejected defenses of special circurmssabased on the fact that an

award would “fall on the taxpayers,” Johnson vié&ta Mississippi, 606 F.2d 635,

637 (8" Cir. 1979), that defendants “were merely perfogtimeir duty by enforcing

the statute controlling,” id., Graves v. Barned) F02d 220, 221 (5th Cir. 1983),

that the law was uncertain, Northcross v. BoarBdication of Memphis City

Schools, 611 F.2d at 635, J & J Anderson, Inc.owr of Erie, 767 F.2d at 1474, or

that a defendant acted in “good faith.” Hutto inrfey, 437 U.S. 678, 693 (1978);

Morse v. Republican Party of Virginia, 972 F.Supp5 (W.D. Va. 1977). The

courts have also rejected special circumstancende$ based on a

plaintiff's ability to bring suit without a fee awa Bills v. Hodges, 628 F.2d at 847,

Ellwest Stereo Theater, Inc. v. Jackson, 653 F52d(Sth Cir. 1981), Jones v.

Wilkinson, 800 F.2d at 991-92, a plaintiff's likkbod of success, Cooper v. Singer,
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719 F.2d 1496 (10th Cir. 1983), or that litiganesrgrunder no obligation to pay

attorneys associated with a civil rights organ@atiBill v. Hodges, 628 F.2d at 847.

No circumstances exist in this case which wouldlez an award unjust.

[1l. Computation of the Fee Award

The starting point for determining the appropriateount of an award of
attorney’s fees is found by multiplying the numbé&hours reasonably expended on

a case by the reasonable or customary hourly retensley v. Eckerhart, 461 U.S.

at 433. This amount, known as “the lodestar,”‘h@some the guiding light of our

fee-shifting jurisprudence.”__Perdue v. Kenny Aradt Winn, 130 S.Ct. 1662, 1672

(2010). See Yeagley v. Wells Fargo & Co., 365 Apgx. 886 (§' Cir. 2010)

(authorizing the lodestar method for calculatimgasonable attorney’s fee);

Nadarajah v. Holder, 569 F.3d 906, 918 ®r. 2009) (applying the lodestar

analysis); McCown v. City of Fontana, 550 F.3d 9a®& (¢ Cir. 2008) (same).

Hensley further held that the lodestar could bestdd upward or downward
in light of the “results obtained,” as well as atlfectors identified in Johnson v.

Georgia Highway Express, Inc., 488 F.2d 714, 717518 Cir. 1974), and which

are customarily considered by the courts in awgrditorneys’ fees._Hensley, 461

U.S. at 434, n. 8. The Johnson factors were cited with approval dip the House

*The Johnson factors are: (1) time and labor expEn(@ noveltyand

6
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and Senate when § 1988 was enacted into law. Peans v. Delaware Valley

Citizens' Council for Clean Air, 478 U.S. 546, 58286) (citing H.R. Rep. No.

94-1558, p. 8 (1976); S.Rep. No. 94-1011, p. 6 §)P7 The Court in Hensley
noted, however, that “many of these factors uswakysubsumed within the initial
calculation of hours reasonably expended at a nedd® hourly rate.” 461 U.S. at
434, n. 9.

Following Hensley, the court in Blum v. Stenson546S. 886, 895 & n.11

(1984), elaborated that most of the Johnson faetdrerdinarily be reflected in the

lodestar itself, i.e., time and rate, rather thman adjustment of the lodestar. For
example, the novelty and complexity of the isstigs,special skill and experience of
counsel, the quality of representation, and theltesbtained “are presumably fully
reflected in the lodestar amount, and thus carervesas independent bases for

increasing the basic fee award.” 465 U.S. at 83@-9Accord, Pennsylvania v.

Delaware Valley Citizens' Council for Clean Air,81@.S. at 565-66; Jordan V.

Multnomah County, 815 F.2d 1258, 1262-63 (9ir. 1987). Although upward

difficulty of the questions raised; (3) the skeiquired to properly perform the legal
services rendered; (4) the attorney's opportursiscin pressing the litigation; (5)
the customary fee for similar work; (6) the attorseexpectations at the outset of
litigation; (7) time limitations imposed by the@tit or circumstances; (8) the
amount in controversy and the results obtainedex@grience, reputation

and ability of the attorney; (10) the undesirabibf the case; (11) the nature and
length of the attorney-client relationship; and)(f&e awards in similar cases.
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adjustments of the lodestar are still permittedyttare proper only in certain ‘rare’

and ‘exceptional’ cases.” Blum v. Stenson, 465.dt898-901. Plaintiffs in this

case do not seek an enhancement of the lodestanfeent, but they do contend

that the Johnson factors amply support their regddsours and hourly rate.

A “reasonable’ fee is a fee that is sufficientinduce a capable attorney to

undertake the representation of a meritorious agiits case.” _Perdue v. Kenny A.

et rel. Winn, 130 S.Ct. at 1672. The setting ofda@sonable hourly rate should be

calculated according to “prevailing market rateBlum v. Stenson, 465 U.S. at

895. Itis irrelevant whether Plaintiffs’ lawyedaise private practitioners or work for
public interest organizations and do not chargeea fFees are calculated for both in

the same manner.__Id. at 895 & n.11; BlanchardergBron, 489 U.S. at 95 (“That

a nonprofit legal services organization may corttralty have agreed not to charge
any fee of a civil rights plaintiff does not pregtithe award of a reasonable fee to a

prevailing party in a 8§ 1983 action, calculatedha usual way.”); Bills v. Hodges,

628 F.2d at 847; Alexander S. By and Through BoweBoyd, 929 F.Supp. at 933

(refusing to discount a fee because counsel gaated on a pro bono basis);

Northcross v. Board of Education of Memphis Cityhw&als, 611 F.2d at 638;

Oldham v. Ehrlich, 617 F.2d 163, 169.(@r. 1980) (“a legal aid organization

merits an attorney fee fully as much as does tivafarattorney”).
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A. Hours Spent

Plaintiffs have filed detailed declarations witteahments listing the hours
claimed, how the hours were spent, the rates spagttthe qualifications and
experience of Plaintiffs’ counsel. Mr. McDonaldekse compensation for 108.15
hours, Mr. Sells for 367.25 hours, Mr. Shermandi@:5 hours, and Ms. Griffing for
87.3 hours. All the time claimed was legally aadtfially related and should be
compensable. In addition to the hours spent astabd a violation, Plaintiffs are

also entitled to recover fees for time spent punga fee claim. _Love v. Mayor of

Cheyenne, 620 F.2d 235, 237 (10th Cir. 1980); Skinn Uphoff, 324 F.Supp.2d

1278, 1286-87 (D. Wyo. 2004) (time spent prepaarige petition is recoverable);

Kersh v. Board of County Commissioners of Natrowai@@y, Wyoming, 851

F.Supp. 1541, 1543 (D. Wyo. 1994) (same); MaclLaird/erger, 723 F.Supp. 617,

619 (D. Wyo. 1989) (“hours spent for work doneesalving the fee issue itself” are
recoverable).

Plaintiffs were represented by more than one adigrbut it is not
unreasonable for more than one lawyer to appearcase and fees may not be

denied or discounted merely on that basis. Avé@lmema Corp. v. Thompson, 689

F.2d 137 (8th Cir. 1982). A party may recoverrfwre than one attorney where

the work is not unreasonably duplicative, as wimeoee than one attorney does the
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same work. Johnson v. University College of Umsigrof Alabama in

Birmingham, 706 F.2d 1205, 1208 (11th Cir. 1983&n examination of the time
records of Plaintiffs’ counsel in this case refiettte absence of unreasonable
duplication, and that Plaintiffs’ lawyers were merhing different tasks and had
primary representation of the Plaintiffs at difieréimes. The complexity of the
litigation clearly warranted the use of more thae attorney.

B. Hourly Rates

The rates requested in this case are: $450 anftoltr. McDonald, $350 an
hour for Mr. Sells, $250 an hour for Mr. Shermamd 200 an hour for Ms.
Griffing. These rates are consistent with ratearded by the federal courts to
attorneys for comparable complex litigation. Feample, in 2005 Mr. McDonald

was awarded an hourly rate of $400 in Moultrie kaeston County, C.A. No.

2:01-00562-23 (D.S.C. August 8, 2005), a challeloga-large elections in
Charleston County, South Carolina. A copy of theeo of the district court is
attached as Exhibit 2 to Mr. McDonald's declaratidde was also awarded fees at

the rate of $400 an hour in Bone Shirt v. Haze]t#t06 WL 1788307 *3 (D. S.D.),

a voting rights case, and in Cottier v. City of kitar2008 WL 2696917 *5 (D.

S.D.), another voting rights case. Mr. Sells restiee rates of $350 an hour is

similarly within the range of hourly rates awardedim in various federal courts or

10
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pursuant to settlement agreements. See attack&dat®n of Bryan Sells.
Although some of the hours spent by Plaintiffs’ ceel were in 2008, 2009,
and 2010, counsel are entitled to be awarded tabgiacurrent rates. As the

Court held in_ Missouri v. Jenkins, 491 U.S. 2744 28989): “An adjustment for

delay in payment is, we hold, an appropriate faictdahe determination of what
constitutes a reasonable attorney’s fee under §.198

The rates requested by Plaintiffs’ attorneys ase aimilar to, or lower than,
those charged by attorneys of comparable yearspareence in the metropolitan

Atlanta area. The Fulton County, Georgia, Dailp& did a survey in 2010 of

hourly rates charged by attorneys in the Atlanéadry examining Chapter 11
bankruptcy filings in Georgia’s three district bamitcy courts, as well as other

courts where it concluded it could find local rateSee Daily Report, “$900 lawyers

aren’t just a New York thing,” March 8, 2010, a gay which is attached

as Exhibit 3 to Mr. McDonald’s declaration. Thesy showed that the average
rate billed by partners was $476 an hour, whilehiighest partner billing rate was
$900 an hour. The average rate charged by losatages was $302 an hour,
while the highest associate billing rate was $6b8a@ur. The rates sought by
Plaintiffs’ attorneys in this case are thus compkr#o, or lower than, those of other

lawyers in the Atlanta area and demonstrate treah#f's rates are reasonable. As

11
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the court held in Martin v. University of South Ama, 911 F.2d 604, 610 {11

Cir. 1990), “[cJommon sense dictates that the ‘gaiate’ in the community is in
actuality the most critical factor in determiningesonable fee.”

Plaintiffs contend that their out-of-town attorneye entitled to their
out-of-town rates rather than those applicablé&State of Montana. In Kersh v.

Board of County Commissioners of Natrona Countyowing, 851 F.Supp. at

1544, in awarding out-of-town rates to plaintifégtorney, the Court identified the
following standards for determining if an awarddxzhsipon out-of-town rates was
warranted: “whether (1) the case required a speedkexpertise not found in the
local market: (2) the case required or could haggiired significant financial
resources; (3) the case raised unpopular issudg4ait was reasonable for the
clients to look to out-of-town counsel becauseratygs in the community have not
filed, and have shown no interest in filing, suitigdtion.” These factors support
out-of-town rates for Plaintiffs’ out-of-town attoeys in the present case.

First, Plaintiffs and their counsel are unaware #my ballot access case has
ever been filed by local counsel on behalf of iretefent candidates in Montana.
This is evidence that a special expertise is reguior such litigation not found in
the local market. In addition, as appears frondixaarations of Plaintiffs’

out-of-town attorneys, Mr. McDonald has been emetbipy the ACLU Voting

12
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Rights Project since 1972, Mr. Sells from 2000-Naber 2010, and Mr. Sherman
since January 2011, and have litigated scorestofgzoghts cases. Plaintiffs
out-of-town counsel possess a specialized expentigeting rights cases not found
in the local market.

That voting rights litigation is highly specializesifurther evident from the
fact that the federal courts have rated voting<aseong the most complex tried by
federal courts. According to a district court tistady conducted by the Federal
Judicial Center measuring the complexity and timeded to handle matters by the
district courts, voting rights cases were amongadipefive most complex cases and
were given a weight of 3.86 compared to 1.0 fotauerage" case. Federal;
Judicial Center, 2003-2004 District Court Case-Werng Study, Table 1, p. 5
(2005). The only cases given a higher weight viidvd RICO, Patent,
Environmental Matters, and Death Penalty Habeap@or

Voting rights litigation is not only specializeddanomplex, but is expensive.
In this case, Plaintiffs were required to hire aisd three expert witnesses, C. B.
Pearson, Steve Cole, and Todd Donovan . The tdisé @xperts alone was
$8,392.50. The total litigation costs were $20,821

Plaintiff Kelly, in his declaration filed in suppoof Plaintiffs’ motion for

costs and fees, says the Plaintiffs did not hagdittancial resources to hire counsel

13
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to represent them in this case. They were alsawate of any local or in-state
attorneys in Montana who had special expertisallbbaccess cases. They
requested representation from the ACLU becausewvieeg aware that it had special
expertise in voting rights cases and had repregsentependent candidates for
public office in other ballot access cases.

Under the circumstances, the Plaintiffs’ choicewat-of-town counsel was
reasonable and counsel’s out-of-town hourly ratesilsl be applicable. In Brooks

v. Georgia State Board of Elections, 997 F.2d 868, (11th Cir. 1993), the court

awarded out-of-town rates based upon affidavitevee that there were no local
"attorneys familiar with voting rights actions whould have handled this case."

The court further noted, citing Johnson v. Univgr§iollege, 706 F.2d 1205, 1208

(11th Cir. 1983), cert. denied, 464 U.S. 994 (198t “civil rights litigants need
not select the nearest and cheapest attorneys7 F2@l at 869. For other cases

noting the appropriateness of out-of town rates,Gerapliwy v. Uniroyal, Inc., 670

F.2d 760, 768 (/Cir. 1981) (“the court erred as a matter of lavinmting the

hourly rates to local rates”); Maceira v. Pagarg 62d 38, 40 ({Cir. 1983)

(out-of-town rates were appropriate where lawyésmilar expertise and

specialization were not available in the local camity); Polk v. NYS Dept. of

Corr. Services, 722 F.2d 23, 25 (2d Cir. 1983)aftiiown rates are appropriate

14
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where “special expertise of counsel from a disthsirict is required”); Rodriguez v.

Secretary of Department of Health and Human Sesyi2@09 WL 2568468 *10

(Fed. CI., 2009) (out-of-town rates are appropnelen the attorney possesses
special expertise or the plaintiff was unable talfiocal representation); Dunn v.

The Florida Bar, 726 F.Supp. 1261, 1279-80 (M.[&. EB88), aff'd. 889 F.2d 1010

(124 Cir. 1989) (awarding Washington, D.C. rates in larcivil rights case where

out-of-town counsel provided specialized assistarfamerican Booksellers Ass'n,

Inc. v. Hudnut, 650 F.Supp. 324, 328 (S.D. Ind.€@)9@&warding out-of-town rates

to counsel with special expertise); and RiddeMational Democratic Party, 545

F.Supp. 252, 256 (S.D. Miss. 1982) (where speciatdise in unavailable locally,
the proper fee rate is that prevailing in the duteavn lawyer’'s community).
Plaintiffs’ choice of out-of-town counsel in thiase was reasonable, as are
out-of-town counsel’'s hourly rates.

C. The Skill Required to Perform the Legal Services

The third_Johnson factor requires a court to candide skill required to
properly perform the legal services rendered. dciding this issue, “the court must
determine whether the case presented plaintifishsel with novel or complicated

issues.” _Alexander S. By and Through Bowers v.d8®29 F. Supp. at 936. As

noted above, voting rights cases are among the diféistlt cases to come before

15
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the federal courts. As the court concluded in Mflls v. Board of Comm’rs of

MclIntosh County, 938 F.Supp. 852, 858 (S.D. Ga6)9%¥oting Rights litigation

Is, in and of itself, an extremely complex andrmtating area of the law.”
Accordingly, voting rights attorneys “should be quansated commensurate with
the difficult nature of the case.” Id. The issueshis case were complex, and the
case required a high degree of skill. The thirdghdon factor strongly supports

Plaintiffs’ attorneys’ hours and rates.

D. The Results Obtained

The eighth Johnson factor requires a court to demghe results obtained by
the litigation. Undeniably, Plaintiffs were sucsfs on their claim that Montana’s
March filing deadline for independent candidates waconstitutional. While they
did not prevail on their claims involving the figrfee and signature requirement,
that does not provide a basis for reducing theioverable hours. As the Court
held in_ Hensley:

Many civil rights cases will present only a singlaim. In other cases
the plaintiff's claims for relief will involve a camon core of facts or
will be based on related theories. Much of cousdehe will be
devoted generally to the litigation as a whole, mgkt difficult to
divide the hours expended on a claim-by-claim bassgich a lawsuit
cannot be viewed as a series of discrete clainmstedd the district
court should focus on the significance of the oNeedief obtained by
the plaintiffs in relation to the hours reasonatpended on the
litigation.

16
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461 U.S. at 435.__See McCown v. City of Fontan® B3d at 923 (“the district

court did not abuse its discretion when it treakthe claims, successful and
unsuccessful, as arising out of a common coreat§fa Plaintiffs achieved
significant relief, which supports the hours angsahey seek.

E. The Undesirability of the Case

The tenth Johnson factor requires a court to deterthe undesirability of the
case. The Plaintiffs in this case were respecteaioers of their community, and
there was nothing undesirable about representem.th However, the case raised
complex issues, was time consuming, and was exgetwiitigate. The resources
available to the Defendants, and the purely coetihgature of a fee award, made
this an undesirable case. This factor supportbdies and rates sought by
Plaintiffs.

F. The Ability to Pay

Any fee award would be paid by Defendants. Acaughyi, the ability of any
party to pay an award is not an issue in this case.

V. Paralegal Hours

Plaintiffs are entitled to recover the reasonabkwork of paralegals. In

Missouri v. Jenkins, 491 U.S. at 285, 288 n.10,Gbeart held that prevailing parties

in civil rights cases can recover fees for the wairparalegals, which included

17
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“factual investigation, including locating and inte2ewing witnesses, assistance with
depositions, interrogatories and document prodoctompilation of statistical and
financial data, checking legal citations, and dingftcorrespondence.” _Accord,

Easter House v. State of |ll. Dept. of Children &aanily Servs., 663 F. Supp. 456,

460 (N.D. Ill. 1987) (allowing recovery of fees fparalegal work in “projects
requiring an understanding of the case, such anaigng and compiling exhibits”);

Roberson v. Brassell, 29 F. Supp. 2d 346, 353 (BeR. 1998) (allowing recovery

for time spent by paralegal preparing exhibits, piimg witness notebooks, and

conducting research); Webster Greenthumb Co. vok@ounty, 112 F. Supp. 2d

1339, 1367 (N.D. Ga. 2000) (allowing recovery aidispent by a paralegal
working on document production tasks); Hansen v.

Deercreek Plaza, 420 F. Supp. 2d 1346, 1353 (3aD2B06) (allowing recovery of

time spent by a paralegal “telephoning opposingieelj conferencing with expert
witnesses, attending onsite inspection, [and] oh@gftover letters and email”);

Northcross v. Board of Education of the Memphisgy&Gthools, 611 F.2d at 639

(paralegal expenses are recoverable). See alstiti@oto Preserve Houston v.

Interim Bd. Of Trustees, 494 F. Supp. 738 (S.D..T€80) (awarding fees for the

work of a paralegal under the Voting Rights Act)ilians v. Bd. of

Comm’rs of Mcintosh County, 938 F. Supp. 852 (S3a. 1996) (same).Courts

18



Case 2:08-cv-00025-SEH Document 139 Filed 06/12/12 Page 19 of 25

have also allowed recovery of fees for time spgmdralegals attending hearings,

trials, and depositions. See Morgan v. Distric€ofumbia, 824 F.2d 1049, 1067

(D.C. Cir. 1987) (allowing recovery of fees for #mspent by a paralegal taking

notes at trial); Sulkowska v. City of New York, 1F0Supp. 2d 359, 368 (S.D.N.Y.

2001) (allowing fees for paralegals attending $silearings, and
depositions when the paralegal is “an integral phthe trial team”); Webster

Greenthumb Co., 112 F. Supp. 2d at 1367 (allowaegvery of fees for time spent

at trial by a paralegal who played an “integraerassisting counsel in the
presentation of its case”).

As appears from her statement of hours attachéclabit 4 to Mr.
McDonald’s declaration, paralegal Katie O’'Connohongraduated from law school
and was admitted to the bar in 2010, spent 40.?5shan this case drafting
responses to discovery, communicating with Pldsyahd witnesses, compiling
exhibits, and communicating with expert witnessédat time had a legitimate
purpose and involved tasks that would otherwiselimen done by the attorneys
and should be compensable under the attorney'stédeates.

The hourly rate of $85 sought for Ms. O’Connor ddalso be compensabile.

Ms. O’Connor was awarded the paralegal rate ofé@vbour in Cottier v. City of

Martin, 2008 WL 2696917 * 5. However, accordingatd009 report of the Fulton
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County Daily Report, attached as Exhibit 5 to MicDnald’s declaration, the rate

for paralegals in the Atlanta area ranged from#®85215 an hour. “More
bankruptcies, more hourly rates,” March 16, 200%e Tourly paralegal rates being
sought are consistent with, or lower than, the ayerrates in the Atlanta area.
V. Expenses

Plaintiffs are entitled to recover their reasonapert fees and other costs
pursuant to 42 U.S.C. § 1973I(e). The statuteamasnded in 2006 expressly to
provide for the recovery of “reasonable expert feesl other reasonabile litigation
expenses as part of the costs.” 1d. In additioexpert withess fees, Plaintiffs
seek to recover other costs under the fee stastell as 28 U.S.C. § 1821
(authorizing per diem and mileage for witnesses)) &1920 (authorizing recovery

of court fees, transcripts, and witness feeshéntotal amount of $20,321.8.

These expenses are detailed in Exhibit 6 to Mr. M@d)d’s declaration. Of this
amount, $4,769.45 is included in plaintiffs’ Bill Gosts. All the expenses were
necessarily and reasonably incurred in the courpeowiding representation to the
Plaintiffs, and are recoverable as part of an awéattorney's fees. As the court

held in Dowdell v. City of Apopka, Florida, 698 .2t 1192, with the exception of

“routine overhead normally absorbed by the praagi@ttorney, all reasonable
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expenses incurred in case preparation, duringdhese of litigation, or as an aspect

of settlement of the case may be taxed as coser sedtion 1988." _Accord, Harris

v. Marhoefer, 24 F.3d 16, 194@ir. 1994) (out-of-pocket expenses that would

normally be charged to a fee paying client areverable); Brooks v. Georgia State

Board of Elections, 997 F.2d at 861 n.3 ("[t]he $&atutes provide for the
reimbursement of reasonable costs incurred asasd¢he award of attorney's fees");
Daly v. Hill, 790 F.2d 1071, 1083-84"{«Cir. 1986) (reasonable attorneys fees

"must include reasonable expenses"); Ramos v. LafiF.2d 546, 559 (10th Cir.

1983) ("[ijtems that are normally itemized anddxllin addition to the hourly rate
should be included in fee allowances in civil righases if reasonable in amount”);

Brown v. Gray, 227 F.3d 1278, 1297 {(Qir. 2000) (same); Pinkham v. Camex,

Inc., 84 F.3d 292, 294-95 (8th Cir. 1996) ("reas@aut-of-pocket expenses of the
kind normally charged to clients by attorneys sbddwdve been included as part of
the reasonable attorney's fees awarded"). ltenis&s photocopying charges, fees
of process servers, fax and telephone costs, tr@ephone, postage, and secretarial
costs have been expressly held to be compensathéz thre fee shifting statutes.

Missouri v. Jenkins, 491 U.S. at 289: Pinkham vm€p, Inc., 84 F.3d 292, 294-95

(8~Cir. 1996) (long distance, fax, message and expnasischarges were reasonable

out-of-pocket expenses of kind normally chargedints by attorneys, and thus
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should have been included as part of reasonalolatt fee award to prevailing

party); Trimper v. City of Norfolk, 58 F.3d 68, 78" Cir. 1995) (compensable

litigation expenses include "secretarial costsyoup telephone costs, and

necessary travel"); Dowdell v. City of Apopka, Fk98 F.2d at 1192 ("[t]ravel,

telephone, and postage . . . have been awardéd otetisions of the courts of this

circuit"); Cullens v. Georgia Dept. of Transportetj 29 F.3d 1489, 1494 (11th Cir.

1994) (same); Northcross v. Board of EducatiorhefMemphis City Schools, 611

F.2d 624, 639 (BCir. 1979) (“docket fees, investigation expenseosition
expenses, withess expenses, and the costs of andrtaaps” are recoverable);

Freier v. Freier, 985 F. Supp. 710, 712-14 (E.DciM1997) (allowing recovery of

filing fee and transportation, copies, faxes, andne costs); Sussman v. Patterson,

108 F.3d 1206, 1213 (10th Cir. 1997) (allowing nemry of the costs of "items such
as photocopying, mileage, meals, and postage").
Conclusion
Plaintiffs are entitled to recover their costs émtbe fully compensated for the
time their attorneys spent in this litigation.
Respectfully submitted,

S/Laughlin McDonald

LAUGHLIN McDONALD
American Civil Liberties
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Union Foundation, Inc.
230 Peachtree Street, NW
Suite 1440

Atlanta, GA 30303

(404) 523-2721

FAX: (404) 653-0331

JON ELLINGSON

ACLU of Montana Foundation, Inc.
241 E. Alder, Ste. B

P.O. Box 9138

Missoula, MT 59802

(406) 830-3009
jeng@aclumontana.org

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
| hereby certify that on this 12th day of June,2(d true and correct copy of the
foregoing Plaintiff's Motion for Costs and Attornisyrees, Plaintiffs’ Brief in
Support of Motion for Costs and Attorney’s Feesclamtion of Laughlin
McDonald with attachments, Declaration of Bryanl$Seiith attachments,
Declaration of Jon Sherman with attachments, araddpation of Elizabeth Griffing

with attachments were electronically served onfétlewing by CM/ECF:

1. Clerk, U.S. District Court

2. STEVE BULLOCK
Montana Attorney General
JENNIFER ANDERS
215 North Sanders
P.O. Box 201401
Helena, MT 59624-1401
Telephone: (406) 444-2026
Fax: (406) 444-3549

/s/ Jon Ellingson
JON ELLINGSON
Attorney for the Plaintiffs

CERTIFICATE OF COMPLIANCE
Pursuant to Local Rule 7.1(d)(2) and 10.1. | cettilat this brief is printed
with a proportionately spaced Times New Roman tigo@face of 14 points; is

double spaced except for footnotes and for quatedradented material; that the
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word count calculated by Microsoft Word for Windowss,027 words, excluding
the certificate of service and certificate of coiapte.
/s/ Jon Ellingson

JON ELLINGSON
Attorney for the Plaintiffs
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