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COMPLAINT FOR INJUNCTIVE AND OTHER RELIEF
Pursuant to the Federal Rules of Clivil Procedure, the plaintiffs, by and through

their attorneys, Schell & Washington, P.C., statc as follows:
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INTRODUCTION

1. The purpose of the Voting Rights Act of 1965 was to give black people,
Latinos, and other minorities a full and cqual say in American democracy.

2. Eliminating “while primaries” and all forms of racial discrimination in
securing access to the batlot are crucial components of the protections of the Voting
Rights Act.

3. In dircet violation of the letter and purpose of the Voting Rights Act, the
delendants Connerly, Gratz and the Michigan Civil Rights Initiative attempted to gain
access to the ballot by perpetrating systematic racially-targeted voter fraud against black
voters throughout the state of Michigan. These defendants and their agents obtained
signatures from 125,000 black and Latino voters by falsely telling them that the petition
supporled affirmative action.

4, The sweeping character of this voter [raud is now a matter of public
rceord —and growing public concern.

5. If the falscly-named Michigan Civil Rights Initiative is allowed to go on
the Michigan ballot in November on this basis, every black and Latino voter will be
scrved notice that they have few voting rights that the laws of this land need respect.

0. The plaintiffs arc Operation King’s Dreany (a certified ballot question
committee), Kwame M. Kilpatrick (as a citizen of the City of Detroit), ALSCME Local
207 {the largest public workers’ union in Detroit) and ATSCME Local 312 (Detroit’s bus
mechanics), and black and T.atino citizens registered to vole in the State of Michigan who

were themselves vietims of the voter fraud perpetrated by defendants.

-2
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7. The Michigan Civil Rights Commission, a Constitutionally-empowered,
bipartisan govermnmental body, held 4 six-month investigation into the voter fraud
committed by the defendants that culminated in a scathing 1000 page report (the
summary of which is attached as lixhibit 1) detailing the voter fraud, its racially largeted
character, its geographic reach, and the manner and duration of its cxecution. The
Commission held a series of press conlerences around the state o announce its findings:
“This report presents evidence ol shamelul acts of deception and misrepresentation by
paid agents of the Michigan Civil Rights Initiative (MCRI).”

3. The report is unequivocal and it is now fully public. It reads in part:
“MCRI’s efforts to change the Constitution of the state of Michigan rest on a foundation
of fraud. . [Dleliberate and orchestrated fraud cominitted by circulators. . fargeted
African American citizens on a statewide basis. ..} The evidence paints| a disturbing
picture of deception and misrepresentation...”, (Ex 1, our emphasis.)

9. The report also cites incidents of deception targeted at minority voters of
particular significance, such as the name of the President of the Macomb County Branch
of the NAACP. Ruthie Stevenson, being used by MCRT circulators claiming she
supported the ballot petition, doing so repeatedly, doing so to members of the NAACP
and even doing so to her personally, not knowing to whom they were speaking.

10, Defendants Ward Connerly, Jenniler Gralz and the Michigan Civil Rights
Initiative (MCRI) engaped in a systematic campaign of raciallv-tarpeted fraud during
their effort 1o secure signatures (or their proposed Constitulional amendment, the

deceptively named “Michipan Civil Rights Initiative.” During the sipnature collection
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o

process, paid agents of MCRT committed “shameful acts of deception™ “largeled at
African American citizens on a statewide basis™ (Ex 1).

11.  The 1965 Voling Rights Act prohibits discrimination by private
associations if their actions affect access to the ballot. The plaintiffs assert that Connerly,
Gratz and the MCRI have violated Section 2 of the Voting Rights Act of 1965,42 USC s
1973, by the systematic, racially-targeted (raud that they used to sceure access to the
ballot {or their proposed initiative,

12, PlaintifTs {urther asscrt that the defendant Secretary of Slate and individual
members of the Board of Canvassers have abridged their right to vote on account of race
and color in violation of Section 2 ol the Voling Rights Act of 1965, 42 USC s 1973 by
allowing the MCRI to gain access to the ballot by these means.

13, The plaintifls scck injunctive relief removing the Michigan Civil Rights
Initiative from the November 2006 ballot and such damages, including attorneys” tees
and costs, as are jusl and equitable.

JURISDICTTION AND VENUE

14,  This Court has jurisdiction over this matter pursuant to 28 USC 1331 and
28 USC 1343(3).

15. The United States Disinet Court for the Hastern District of Michigan is a
proper venue [or this action as a substantial part of the events or omissions piving rise to

this action aceurred in the LEastern District of Michigan,
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PARTIES

16.  The plaintiff Operation King’s Dream is a ballot question committee
organized under Michigan law for the purpose of oppusing the Michigan Civil Rights
Initiative (MCRI) and any other atiacks upon affirmative action.

17.  The plaintifl Kwame M. Kilpatrick is the Mayor of the City ol Detroit and
joins this action in his personal capacity as a citizen of the City of Detroit.

18, The plaintiff AFSCMF Local 207 is the largest union of Detroit city
workers. An active, ardent and long-time base of support for affirmative action,
approximately 140 members of Local 207 were deceived inlo signing the anti-affirmative
action ballot petition,

19.  The plaintiff ATSMCE Local 312 represents the bus mechames in the City
of Detroit and has also been an active, ardent and long-time supporter of affirmative
action.

20. The plaintiffs Samantha Canty, Belita Cowan, Linda Dec McDonald,
Michelle McFarlin and Pearline McRac are black voters wha teside in the Eastern
District of Michigan. The MCRI oblained their signatures on its petition to amend the
Constitution by directly lying to them by saying that the petition supported aflirmative
action.

21, The plaintiff Sarah Smith is a black voter who resides in the Westem
District of Michigan. The MCRI obtained her signature on its patition to amend the
C'onstitution of the State of Michigan by directly lying to her by saying that the petition

supported affirmative action,
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22.  The plaintiff Martha Cunco is a white voter who resides in the Eastern
District ol Michigan. The MCRI obtained her signature on its petition by directly Iving
1o her and 1o her husband by claiming that its petition supported alfirmative action,

23, The defendant Ward Connerly is a citizven and resident of California, who
is funding, supporting and leading the campaign to secure the adoption of the MCRI's
proposed amendment to the Constitution of the State of Michigan.

24.  The defendant Jennifer Gratz is the Lxecutive Dircetor of the MCRL

25.  The defendant MCRI is a ballol question committee organized under the
laws of Michigan for the purpose of securing an amendment (o the Constitution of the
State of Michigan outlawing affirmative action based on race, gender, or national origin.

26.  The defendant Terri Tynn Land is the duly clected Secretary of State of
the State of Michigan and s sued in her official capacity.

27.  The defendants Kathryn DeGrow, Lyno Bankes, and Doyle O*Connor are
duly appointed members of the State Board of Canvassers, who arc sued in their olficial
capacities.

28.  The defendant Christopher Thomas is the duly appointed Dircctor of
Elections for the State of Michigan and is sued in his official capacity.

20, The defendants Gratz, O’ Connor, and Bankes are residents of the Fastern
District of Michigan.

STATEMENT OF FACTS
30.  The history of this batlot question is long and complicated. 1t began as a

direct response to the US Supreme Court docision in Grutter v Bollinger in June 2003.
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Since Connerly launched the MCRI’s campaign, its aim has been to nullify the US
Supreme Court’s holding in rrufter and to eliminate affirmative action,

31, Despite the fact that the purposc of the proposed amendment was to
overrule Grutter and to ban race and pender-based alfirmative action, neither the
summary not the text of the amendment stated that aim, claiming instcad that they were
civil rights initiatives designed to eliminale discrimination,

32, From July through December 2004, the MCRI engaged in a systcmatic
campaign of racially-targeted [raud and deception in order Lo obtain signatures on their
hallot petition. MCRI circulators told black voters that the Constitutional amendment was
in support of affirmaiive action when its actual aim is to ban gffirmative action and
nullify the US Supreme Court’s Grutter ruling.

33.  Both the deceptive character of the proposal’s title and its inlentionally
mislcading languagc facilitated this racially-targeted deception.

34, Virtually every onc of the approximatety 125,000 black Michigan voters
who signed the ballot petition to ban affirmalive action was deceived into signing it.

35, OnJuly 19, 2003, a bi-partisan majority of the state Board ol Canvassers
relused to cortify the MCRT's proposed amendment lor placement on the November 2006
ballot. From the beginning of the Board™s review of MCRT's petitions, a bi-partisan
majority of the Board has been for conducting an investigation into the allegation that the
MCRI obtained its signatures by racially-targeted Iraud  an allegation now roundly
confirmed by the Michigan Civil Rights Commission report.

36.  The MCRI, however, sought and obtained a writ of mandamus from the

Michigan Court of Appeals (Ex 3), declaring that the Board of Canvassers had no
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authority to investipate the charges and directing the Board of Canvassers to place the
proposed amendment on the ballot no maltler how the MCRI obtained its signatures.

37.  The plaintiff Operation King’s Dream filed an application for leave to
appeal to the Michigan Supreme Court, which was denied without a ruling on the merits
by an order dated March 29, 2006 (Ex 4).

38, The plaintiff Operation King’s Dream, supported by the Michigan Civil
Rights Commission and others, timely filed a motion for reconsideration, asking the
Supreme Court o reconsider its ruling on the basis of the findings of the Michigan (vl
Rights Commission.

39.  As of this date, that motion for rehearing remains pending belore the
Michigan Supreme Court.

40. By approximately September 1, 2006, federal law requires the State to
finalize the ballot so that it can be sent overscas to those personnel in the United States
military who have requested the right to vote in the November 2006 election.

COUNT ONE

VIOLATION OF THE VOTING RIGHTS ACT
BY THE DEFENDANTS CONNERLY, GRATZ AND MCRI

41.  The allcgations of paragraphs one through 40 are repeated as if fully sel
forth herein.

42, Section 2 of the Voting Rights Act ol 1965, 29 USC 1973, prohibits any
standards, procedures, or practices that have the purpose or the etfect of abridging the

right to vote on account of race or colar.
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43, Inrcpeated decisions, the United States Supreme Court has held that
discrimination on account of race or color in the procedures by which access to the ballot
15 secured violates Scction 2 of the Voting Rights Act.

44, Inrepeated dccisions invalidating white primarics, diseriminatory rules for
selecting delegates to party conventions, and similar actions, the United States Supreme
Court has also repeatedly held that racial discrimination by private associations or
organizations affecting ballot access violates the Voting Rights Act because that
discrimination aflects the choices that the state will offer on its ballot.

45, In obtaining a place on the November 2006 gencral election ballot by
means of systematic, widespread, and racially-targeted fraud, the defendants Connerly,
Gratz and MCRI have violated Section 2 of the Voling Rights Act of 1965, 42 USC 1973,

46, Unless restraimed alier appropriate hearing by this Court, the defendants
Connerly, Gratz and MCRI threaten to cause irreparable harm to all citizens ol Michigan
by tainting the November ballot with voler fraud.

COUNT TWO

VIOLATION OF THE VOTING RIGHTS ACT
BY DEFENDANTS LAND, DeGROW, BANKES, O’CONNOR AND THOMAS

47.  The allegations of paragraphs one through 46 are repeated as if fully set
forth herein.

48.  The defendants Land and Thomas are legally charged with administering
the November 2006 general eleclion of the State of Michigan, inctuding the preparation

of the ballot for that election.
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49, The defendants DeGrow, Bankes, and (’Connor are charged with the duty
ol determining the candidates and propositions that qualify for the November 2006
general election ballot.

5(). The defendants Land. Thomas, DeGrow, Bankes and ' Connor have a
duty to cnsure that the elections of the State of Michigan, mcluding the ballot used in
those elections, is prepared in compliance with Scction 2 of the Voting Rights Act of
1965.

51.  The defendant DeGrow, however, has voted o place the MCRI's proposed
amendment on the bailot without investigating whether il obtained its sighatures by
means that violated the Voting Rights Act of 1965,

52 Acting undcr orders of the Michigan Court of Appeals, the defendants
Bankes and O’Connor have been forced to place the MCRI's proposed amendment on the
hallot even though they have declared that the State should investigate whether the MCRI
obtained its signalures by means that include racially-largeted fraud.

53, Acting under orders of the Michigan Court of Appeals, the defendants
Land and Thomas are now forced to prepare ballots including the MCRI's proposed
amendment without the option ol investigating whether it obtained its signatures by
means thal include racially-targeted (raud.

54, In placing the MCRI’s proposed amendment on the November 2006
acneral election ballot without any investigation as to whether it obtained its signatures
by means that violated Section 2 of the Voting Righls Act of 1965, the defendants Land,
Thomas, DeGrow, Bankes and O’ Connor, acting in their official capacities, have

violated, or been forced to violate, Section 2 of the Voting Rights Act of 1965,

10
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55.  Unless restramed after appropriatc hearing by this Court, the defendants’
violalions threaten to causc irrcparable harm to all citizens of Michigan by tainting the
November ballot with racially-largeted voter fraud.

PRAYER FOR RELIEF

Wherefore, the plaintiffs request that this Court, aftcr an appropriate hearing,
grant a preliminary and f(inal injunction restraining the defendants from placing the
MCRI’s proposed amendment on the November 2006 general election ballot. The
plaintilfs further request that this Court expedite the time for answering this Complaint
and for discovery and, grant the planti{fs attorneys’ fees and costs and such further relief
as 13 Just and equitable.

By Plaintilfs" Attorcys,
SCHEFF & WASHINGTON, P.C.

v 2 A e o

George B. Washington (P-26207)
Shanta Dniver (P-65007)

645 Griswold  Ste 1817

Detrott, Michigan 48226

(313) 963-1921

(313)407-4865

BY: 3(% }‘fr: pr'(v«_rle,(y
Sharon McFPhail (P-26201) %3‘*

Attorney for Kwame K.ilpatrick

11" 1'loor

Coleman A. Young Building

Detroit, Michipan 458226
Daled: June 22, 2006 (313)628-4243

11
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State. of Mickigag

\ MICHIGAN CIVIL RIGHTS COMMISSION . -
JENNIFER M. GRANHOLM MARK BERNSTEIN, J.D,
GOVERNDR MOHAMMED ABDRABBOH, J.D.
ALBERT CALILLE, ).D,
DR, TARUN K. SHARMA
KELVIN W. SCOTT, J.D.
MATTHEW WESAW
KAREN HENRY STOKES
June 7, 2006
Michigan Hall of Justice
925 West Ottawa Street

Lansing, Michigan 48913
Dear Justicés of the Michigan Supreme Court:

This réport presents evidence of shameful acts of deception and misrepresentation by paid agents
of the Michigan Civil Rights Initiative (“MCRI”).

The Michigan Civil Rights Commission conducted public hearings in Detroit, Flint, Lansing and
Grand Rapids where scores of citizens testified, under oath, about allegations of voter fraud
perpetrated by petition circulators working on behalf of the MCRI. Qver five hundred affidavits
alleging voter fraud were also submitted during the hearing process.

We are grateful to these honest, concerned citizens for their courage to come forward on this matter
of grave concern.

We consider these citizens and their testimeny credible, apnd, therefore, the conduct of MCRI
reprehensible.

The Commission was born during our national awakening to the necessity of protecting voting
rights. Indeed, there is nothing more central or sacred to the mission of the Commission than an
individual's voting rights,

Since 1964, Michigan has benefited from the wisdom of voters who overwhelmingly supported the

furst state constitution establishing a civil rights corumission in the United $tates. The Elliot-Larsen
- Civil Rights Act, passed in 1976, is extraordinary in explicitly enconraging our Commission to adopt

a broad jurisdictional vision. - -

In conducting these hearings about the alleged fraud of MCRI proponents, the Commission Lived up

to its responsibilities. By submitting this report, we are simply doing our job.

* Two notable and distressing truths emerge from the hundreds of pages of testimony included in the
report. First, the instances of misrepresentation regarding the content of the MCRI baljot language
arenotisolated or random. Acts of mistepresentation occurred across the state, in multiple locations

CAPITAL TOWER EUILDING ® 140 WEST MICHIGAN AVENUE  SUTTE 800 » LANSING MICHIGAN 48823 x
wwiw,rictigan. gov « [517) 3353185
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arenotisolated or random. Acts of isrepresentation occurred across the state, inmultiple locations
i the same communities, and over long periods of time. Seccnd, the impact of these acts of
deception is substantial Tt appears that the acts documented in the report represent a highly
coordinated, systematic strategy involving many circutators and, most importantly, thousands of
Voters.

The events at issue in this report arise in the gep between the responsibilities attendant upon
¢itizenship in a democracy, The responsibility of voters to read and understand the content of
ballot langnage when signing a circulator's petition. And the responsibility of MCRI and its agents
to be tuthful. Does a voter’s failure to live up to Ins or her responsibility give license to the
fraudulent acts of a circulator? Al fair-minded citizens know the answer to this question.

These serious griévances go to the core of our dembcracy and violate the very constitution that this
honorable court is sworn to uphold, It is not enaugh for this court to say that it is against injustice,
It must work to secure justice. Just as our cammission has dope its duty, s0, too, must this court,

If the Secretary of State lacks jurisdiction and the Board of Canvassers has been restrictad from,
exereising authority by the courts, then where do aggrieved citizens turn for relief? Surely it cannot
be this court’s intent to rule out any relief for vietims of this frand. To d so would put Michigan
voters at the mercy of predatory specigl interest EToups operating without consequence or
accountability.

Forty years ago, the great theologian and civi] rights acﬁvist, Rabbi Abraham Joshua Haschel spoke
about responsibility: “In a free society, some are guilty, but o)l are responsible.” Today, this truth
applies to this profoundly important matter,

Welive ina time of increasing eynicism about igsnes of public interest. This distrust flows Jass from
the content of public policy than from the conduct of those who atiermpt to influence policy. Iu this
case, the conduct of MCRI and its agents add fuel to this destructive fire.

We srobgly vrge this honorable Court to copsider this report end the disturbing testim;;ny contained

herein during its deliberation. ‘

Stncerely yours,
Mark Bernstein . %ﬂd Abdrabboh
Chairperson, Michigan Civil Rights Vice Chairperson, Michigan Civil Rights
Commission Commission

Attachmenits

CGAPITAL TOWER BLILDING » 110 WEST MICHIGAN AVENUE & EUITE 800 » LANEING. MIGHIGAN 48923
Www raithigan,gay  (517) 225-3188
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Report of the Michigan Civil Rights Commission
Regarding the Usec of Fraud and Deception
In the Collection of Signatures
For the Michigan Civil Rights Initiative Ballot Petition

Background of the Case

This report 18 writlen to document the results of the Michigan Civil Rights Commission
(MCRC) ctforts over a five month period from January to June 2006, to investigate
allegations of voter fraud perpetrated by the Michigan Civil Rights Initiative (MCRT) and
ils agents,

The investigation focused on the conduct that took place in the gathering of signaturcs for
the Michigan Civil Rights Initiative. Specifically, these allegations involve acts of
deception and misrepresentation in the signature gathering process.

On June 27, 2003, the United States Supreme Court upheld the usc of affirmative action!
by the University of Michigan in Grutter v Bollinger, 539 U.S. 306, 288 F.3d 732 (2003).
Shortly thereafter, the MCRI initiated a ballot pctition drive in support of an initiative to
nullify this landmark civil rights decision. The MCRI seeks to amend the Michigan
Constitution to prohibit the usc of affirmative action in public employment, public
education, and public contracting on the basis of race, sex, color, ethnicity or national
origin.

From the very beginning, the language on the ballot has been a matter of contention. In
20073, the Board of Statc Canvasscrs approved the ballot language and form. The circuit
court, however, held that the form did not comply with State elections law. The Michigan
Court of Appeals reversed the circuit court order in Coalition to Defend Affirmative
Action & Integration v Board of State Canvassers, 262 Mich App 395; 686 NW2d 287
(2004). Instcad of continuing to circulate petitions to place the issuc on the baliot for the
2004 election MCRI began to circulate new petitions, with identical language, to place
the issue on the 2006 ballot.

On January 6, 2005, MCRI submitted 508,159 petition signaturcs for the November 2006
ballot. The number of valid signatures required was 317,757°. The State Roard of
Canvassers has neither approved nor rejeeted the language {or the 2006 ballot initiative
because the Board failed to reach a decision as (o whether or not there was substantial

l"[‘he phrase affirmative action is used throughout the report and should be given its traditional meaning,
Black's Law Dictionary defines affirmative action programs as positive steps designed to eliminate existing
and conlinuing discrimination, to remedy lingering effects of past discritination, and to create systems and
procedures to prevent future discrimination; commonly based on population percentages of minority groups
it a partivular area. Factors considered are race, color, sex, creed and age.

? Michigan Department of State , Bureau of Elections, Staff Review of Initiative Petition, July 13, 2005
attached as exhibit a.
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fraud involved in the gathering of the signaturcs on the petitions. While the matter was
still pending before the Board the MCRI filed a petition of mandamus with the Michigan
Court of Appeals. The MCRI alleged that the Board lacked the authority to investigate
fraudulent gathering of petition signatures. In Michigan Civil Rights Initiative v Board of
State Canvassers, 268 Mich App 506: 708 NW2d 139 (2005) the Court apreed with
MCRI and issued an order of mandamus directing the Board to approve the petition for
placement on the November 2006 ballot.

In an October 31, 2005, opinion the Court stated;

The challengers and intervenors assert that the legislature, through Sec, 476(2),
conferred broad anthority on the Board to “hold hearings on any complaints filed
or for any purpose considered necessary by the board to conduct investigations of
the petitions.” Yet, it is clear to us that the Legislature has only conferred upon
the board the authority to canvass the petition “to ascertain if the petitions have
been signed by the requisite number of qualified and registered electors, MCL
168.476(1) clearly indicates ihat this authority encompasses examining the
validity of the sipnatures and the registration status of the elector whose signature
appears on the ballol, and investigating any doubtful signatures. Moreover, it is
also clear that the Legislature, through MCI. 168.476(2), only conferred upon the
Board the right to hold hearings, should a complaint be filed or for any purpose
considered necessary “to conduct investigations of the petitions.” We cannot
construe Sec. 476(2} as a delegation of additional authority or as an expansion
beyond the authority prescribed under Sec. 476(1). Here, the challengers and
intervenors seek an investigation that goes beyond the four comers of the petition
itself (i.e., the validity of the signatures or registration status of the electors) into
the circumstances by which the signaturcs were obtained. Such an investigation is
clearly beyond the scope of the Board®s authority set forth under MCL 168.476.
Because the Legislaturc failed to provide the Board with authority to investigate
and determine whether fraudulent representations were made by the circulators of
an initiative petition, we hold that the Board has no statutory authority to conduct
such an investigationn. Moreover, an attempt by the Board to go beyond its
authority clearly outlined in the constitution and stalute clearly undermines the
constitutional provision that reserves for the people of the State of Michigan the
power to propose laws through ballot initiatives,

On March 29, 2006, the Michigan Supreme Court denied application for lcave to appeal
thereby upholding the decision of the Court of’ Appeals. There is currently pending hefore
the court a motion for reconsideration filed on April 18, 2006, by Operation King’s
Dream. It is on behalf of this pending motion for reconsideration of the March 29, 2006
Order denying application for leave to appeal that this report is being filed.

Michigan Civil Rights Commission as an Interested Party

The Constitution of the State of Michigan rcads:
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Article 1, Section 2 declarations of rights, equal protections, discrimination:

No person shall be denied the equal protection of the laws; nor shall any person
be denied the enjoyment of his civil or political rights or be discriminated against
in the exercisc thereof because of religion, race, color or national origin. The
legislature shall implement this section by appropriate legislation.

Article V, Section 29 cstablishes a civil rights commission and addresses membership,
duties, and appropriation. Tt reads:

It shall be the duty of the commission in a manner which may be prescribed by
law to investigate alleged discrimination against any person because of religion,
race, color or national origin in (he enjoyment of the civil rights guaranteed by
law and by this constitution, and to secure the equal protection of such civil rights
without such discrimination. The Jegislature shall provide an annual
appropriation for the eftective operation of the commission,

Article 2 Sec. 209 and Sec. 210 of the Elliott-Larsen Civil Rights Act reads:

Sec 209. A contract to which the state, a political subdivision, or an agency
thereof is a party shall contain a covenant by the contractor and his subcontractors
not to discriminate against an employee or applicant for employment with respect
to hire, tenure, terms, conditions, or privileges, of employment, or a matter
directly or indirectly related to employment, because of race, color, religion,
national origin, age, scx, height, weight, or marital status. Breach of this covenant
may be regarded as a material breach of the contract.

Sec 210. A person subjccet to this article may adopt and carry out a plan to
eliminate present cffects of past discriminatory practices or assure equal
opportunity with respect to religion, race, color, national origin, or sex if the plan
is filed with the commission under rules of the commission and the commission
approves the plan,

Article 7 of the Elliott Larsen Civil Rights Act at 37.2705 (1) reads:

This act shall not be construcd as preventing the commission from securing civil
rights guaranteed by law other than the cjvil rights set forth in this act,

The MCRC rules at 37.22 read:

The rules of the commission shall be available to the public, at offices of the
department.

These rules shall be liberally construed to accomplish the purposes of the constitution
and policies of the commission.
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On November 13, 1978, the MCRC adopted a policy supporting the use of voluntary
affirmative action programs. The policy was revised on Oclober 18, 1999, and has not
changed since that time.”

During the fall and winter of 2005 MCRC became aware of allegations that MCRI
petition circulators targeted African American voters in their own communities, Citizens
complained that circulators, who were African American, had misrepresented and misled
signers into believing the amendment to he placed on the ballot was in favor of
affirmative action. The testimony at the hearings confirmed that the areas in which
signatures were gathered were not selected arbitrarily or haphavardly, but rather in
deliberate and calculated manner. African American circulators, some of whom did not
understand the ballot proposal, were sent into these areas and unsuspecting African
American voters were lured into signing the petition. From the public hearing testimony,
these citizens believe that the actual ballot proposal is inapposite and incongruous to their
own personal and firmly held belicfs about civil rights and affirmative action.

When an issue such as the MCRI petition drive arises that may dramatically change the
statutes that the MCRC and the Michigan Department of Civil Rights (MDCR) enforce,
the MCRC and MDCR closely muonitor the issue. This is especially true in the case of the
MCRI because it impacts both the Elliott-Larsen Civil Rights Act and the way
discrimination is defined under the Michigan Constitution.

Moreover, in following the media coverage of the MCRI ballot initiative it was clear that
a substantial number of people were confused as Lo whether the initiative would protect
the traditional use of affirmative action or climinate the traditional use of affirmative
action in public education, public employment and public contracting.

The Michigan Department of State Bureau of Elections recognized the confusion caused
by the wording of this language. On January 20, 2006, ncw language was proposed by
the Board of Clections and approved by the State Board of Canvassers as the official
ballot language. For the first time, the MCRI was identified as a proposal to ban
affirmative action programs in public education, employment and contracting.

Christopher Thomas, Director of the Bureau of Elcctions indicated to the MDCR that the
Bureau only has junisdiction to investigate allegations of traud in the actual voting
process, and not in the gathering of petition signatures necessary to place an initiative on
the ballot. Therefore, when the Michigan Courl of Appeals ruled that the Statc Board of
Canvassers did not have jurisdiction to investigate fraud in the gathering of petitions, the
MCRC felt compelled to hear the testimony of concerned citizens.

? Copies of the Michigan Civil Righls Commission’s policies are attached as exhibits b.
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The Public Hearings Process

The MCRC convened a public hearing in Detroit on January 11, 2006, Lo hear testimony
of fraud.

Citizens traveled from across the state to provide testimony at the Detroit hearing. For
example, Sammy Williams {rom Benton Harbor and several individuals from Flint
traveled to Detroit to testity, Afier the second hearing, held in Flint, the public response
to the hearings intensified, and the commission scheduled two additional hearings in
Lansing and Grand Rapids.

The Commission sought inclusion ot all views on this issue and invited MCRI to atiend
the hearings. The response from MCRI was to release a statement issued by Jennifer
Gratz, Executive Dircctor of MCRL In the statcment Ms. Gratz stated:

Tonight MCRC will hold a hearing on baseless claims . . . and that MCRI highly
doubts the MCRC is capable of conducting a fair and impartial hearing on this
issue piven its vocal and public opposition to our initiative.

Ms, Gratz also stated that the allegations of fraud in the circulation of petitions have heen
reviewed by the Bureau of Elections, the appropriate body to investigate election claims,
and have been found to be without merit.*

These statements were incorrect at best, and intentionally misleading, at worst, Ms,
Gratz and MCRI petitioned the court to restrict the Board of Canvassers from conducting
a thorough review of the conduct of MCRI circulators. To date, the public hearings
convened by MCRC and this report represent the only review of MCRI circulator
conduct.

With the exception of public officials who attended to give welcoming remarks, all
testimony was taken under oath and transcribed by Network Court Reporting Service.
People of all ages provided testimony. This included students who testified about how
their parents and relatives were deceived, union representatives who testified about the
deception of their members, and senior citizens who spent their entire lives fighting
against racism and supporting affirmative action who found that their names appeared on
a ballot petition to climinate affirmative action, without their knowledge.

The citizens who testified presented credible and compelling cvidence about deliberate
and orchestrated fraud committed by cirenlators. Although the testimony came from both
African Amenican and White citizens, it became clear to the MCRC that the conduct of
the circulators was not limited to a small number of isolated incidents, but rather a
strategy that targeted African American citizens on a statewide basis. The petition
circulators frequently chose locations where it would be expected that a large number of
supporters of affirmative action would congregate, such as churches and community

* MCRI Release, Jan. 6, 2006 Exhibit 5 of the Detroit Hearing transcript and exhibit ¢,
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gatherings in African American neighborhoods. 1t was at these venues that African
American circulators would ask voters to sign a petilion to support affirmative action,

In order to have as much information as possible to assist the Court, and to have a fully
informed Commission, the MCRC issued a Commission Order for MCRI to produce
cvidence. The requested evidence would assist MCRC in identifying circulators and their
managers, and to determine what they were told about how to gather petitions and what
they actually were telling voters who signed the petition.” MCRI refused to comply with
the nartowly tailored order that was issued under the authority of the MCRC as codified
in the Michigan Constitution, the Elliott-Larsen Civil Rights Act and the Rules of the
MCRC.S Without the information requested in the MCRC Order and without the
voluntary cooperation of MCRI to answer questions and concems about the petition
gathering process the MCRC cannot make an educated analysis of who is actually at the
root of the fraud that has occurred.

Testimony at Public Hearings
Three groups or themes emerged from the public hearing testimony.

The first and primary group consists of citizens who claim to have personally been
victims of fraud and deceit. These citizens signed the ballot petition under the belief that
they were signing a petition in support of continuing atlirmative action. This group also
includes circulators who voluntarily testified about their role in these specitic deceptive
events. Some of these witnesses testified that (hey were prevented or not given the
opportunity to read the petition before signing. Others stated that they did not take the
time to read the petition because they belicved the comments made by the circulator.
These comments included representations that they werc signing a document to support
the minimum wage, a document to support affirmative action and/or a document to
protect civil rights. A complete record of witness testimony is set forth in the attached
transcripts.

The second group included citizens who offered anecdotal or ohservational testimony
about friends and/or relatives who signed the MCRI petition under the belief that they
were signing a petition to support affirmative action, This group also consisted of
citizens who were approached by circulators, but who did not personally sign the petition
because they were previously aware of its true purpose or because they rcad the petition
and understood it to be an anti- affirmative action petition.

The third group included citizens who were neither directly or indirectly invelved in the
petition signing process, but who voiced outrage that in their view, such reprehensible
conduct oceurred and fhat no action was taken to void the petitions or to punish the
organizers of the petition drive.

5 MCRC Order attached as exhibit d.
¢ MCRI May 30, 2006, response to MCRC Order attached as exhibit .
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The purpose of the hearings was to focus on conduct in the gathering of petition
signaturcs. When a person in this third group began their testimony, the Commission felt
obligated to allow that person a short period of time to voice their concern. These
comments were not invited by the Commission. Although these citizens presented no
direct cvidence, they expressed the anger, frustration, shame, cmbarrassment, and outrage
experienced as a result of the conduct of the MCRI petition gatherers.

Testimony in Detroit

The first public hearing was held at Cadillac Place in Detroit on January 11, 2006.
Approximately 450 concerned citizens attended this hearing; a number well over the
venue seating capacity.

Ruthie Stevenson, President of the Macomb County Chapter of the NAACP, testified that
she was approached outside the Mt. Clemens Post Office by an MCRT circulator. She
was asked to sign a petition about affirmative action and was told by the circulator that
Ruthie Stevenson supported the petition. Ms. Stevenson stated that she told the
circulator, “T’m Ruthic Stevenson, and I'm not in support of this divisive initiative,” and
the circulator walked away. Ruthie Stevenson also read an affidavit of Noah Felix who
was also told by a circulator that Ruthie Stevenson supported the petition.

$ix representatives from AFSCME Local 207 testified that they and other members of the
Local were tricked, duped and misled into signing the MCRI petition. I.ocal 207
represent the Detroit water and sewer trcatment workers.

Tn addition to voters being given fraudulent information about the MCRI petition, Sammy
Williams, un African-American circulator, testified that he was told the petition was for
affirmative action. Williams further testified that if he had known it was to ban
affirmative action he never would have signed or circulated it.

In addition to hearing testimony from 28 citizens in Detroit, the MCRC reccived 218
affidavits and documents signed by citizens who state they were misled or tfraundulently
induced to sign the ballot petition.

Of particular note are a letter written by Waync County Circuit Court Judge Robert L.
Ziolkowski and an affidavit signed by Genesec County Circuit Court Judge Archic L.
Hayman.

Judge Ziolkowski stated that he was approached by a circulator to sign a pro-affinmative
aclion petition while shopping at a pharmacy in Detroit. After signipg the petition, he
heard customers talking about the representations made by the circulator. Judge
Ziolkowski confronted the circulator and verified that the circulator™s representations
were false. The circulator told Judge Ziolkowski that she was instructed to present the
MCRI as a pro-affirmative action ballot proposal.
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Judge Hayman’s affidavit states that he was misled by a petition circulator to believe that
the petition was a civil rights petition for affirmative action and other equal opportunity
programs. Judge Hayman stated if he had been informed that the petition aims to
eliminate ot limit affirmative action and other equal opportunity programs, he never
would have signed this petition.

The hearing in Detroit ended at 8:47 pm, with over 2{) citizens still waiting to testify.
During the hearing, MCRC Commissioner Kelvin Scott asked that a sccond hearing be
scheduled in Flint to accommodate people who were unable to give testimony due to tine
constraints,

Testimony in Flint

A second hearing before the MCRC was held on February 8, 2006, at the Mott Center on
the University of Michigan Flint Campus. Approximately 200 citizens were present.

The Commission received sworn testimony from 31 citizens and received 106 affidavits
from citizens concerned about their experience with MCRI petition circulators.

The MCRC heard repeated testimony that petition circulators represented the proposed
constitutional amendment for which they werc soliciting signatures as being “in support
of affirmative action” and civil rights. As former Flint Mayor Woodrow Stanley stated,
“] don’t remember the exact words, but 1 know the pitch was not, “Do you want to sign a
petition to get rid of affirmative action?” That is not what was said on any of the three
occasions when | had an opportunily to encounter circulators.”

Ms. Kathleen Butler stated that when she asked the circulator if this petition was for
affirmative action, the circulator answered “Yes.” She stated, “I'm very upset that I was
duped into signing this petition. T fecl like T was lied to, deliberately lied to. I never, ever
would sign a petition like this.”’ ' |

Ms. Kim Peterson stated that a petition circulator told them that the petition was against
discrimination and “for affirmative action.” She read the proposed amendment and
determined this was not at all “for’” affirmation action and she did not sign the petition.

James Edwards, Fred Anthony, and William Allen each stated that a petition circulator
had told them that the petition was against discrimination and *for affirmative action.”

Another woman, Ms. Heather Miller, brought affidavits from five circulators who
affirmed that they did not realize that they were circulating a petition that was against
affirmative action,

Reverend Willje Hill stated that he was told by a circulator that the petition was to keep
affirmative action. It was reported that petitioners also told signers thal the amendment

" MCRC February 8, 2006, Flint Hearing Vranscript pg. 16
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would help their children get into college, or that it would help the petitioner go to
college.

Ms. Deidre Belton stated that she believes circulators who were incompetent and unable
to question or comprehend the nature of the proposal on the petition, were intentionally
recruited by MCRI so that they would disingenuously mislead potential signers.

Others commented about the fact that so many signatures were obtained in urban
communities with largely African American residents, About one-quarter of the total
number of signatures gathered by MCRI are likely from African American individuals. It
wasg lelt that these communities were targeted by MCRI who hired African American
circulators, suggesting to them thut the petition drive would ensure civil rights. In turn
the African American circulators, motivated by money, unwittingly persuaded fellow
African Amcricans to sign a petition for an amendment that they would not have
knowingly supported.

Kathryn Blake testified about how a black (emale circulator at the Flint African
American festival tricked a substantial number of African Americans (including
Katherine Williams the CEO and curator of the Museum of African Ancestry and
Research Center) to sign the pctition, saying it is for affirmative action,

The hcaring ended at 9:00 pm by prior agreement with the venue. When the hearing
ended, there were still over a dozen citizens who had requested to speak o the
Comrmiission, but duc to time constraints could not be heard.

Testimony in Lansing

The third hearing was conducted at Gier Park Communily Center in Lansing, Michigan
on May 8, 2006. Approximately 125 individuals attended.

In Lansing, testimony again revealed that citizens had been subjected to misleading
statements and intentionally presented with misinformation by MCRI petition circulators.

At this hearing, a petition circulator, Reverend Nathaniel Smith, described the petitioner
orientation that he attended. He stated that petitioners (about 35 to 40 African American
persons) were told that this ballot proposal was about keeping and maintaining civil
rights. He had no idea that he was circulating a petition against affirmative action until a
citizen Lold him. He stated that he then read the proposal and was humiliated and
embarrassed when he realized that he had gathered at least 500 signatures that would
place this type of amendment on the ballot. He stopped gathering signatures. He stated
that he believed hundreds of people had signed the petition under false pretenses.

A state representative from the Lansing area, Mr. Michael Murphy, declared that he and
other state representatives had repeatedly heard from constituents that they had been
tricked into signing the MCRI petition. These constituents had been told that successfil
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passage of the MCRI would strengthen fairness and cquity and opportunity in the state.
These citizens were unaware that they were signing a petition to place an amendment on
the hallot that would cnd affirmative action proprams within the state.

A 17 year old high school student from Detroit, Jevon Cochran, relayed how his
grandfather, aunts and uncles were tricked into signing the MCRI petition. One of his
aunts was approached at Wayne State University and given misinformation; she also
signed the petition,

Shirley Schwartz, a citizen who strongly supports affirmative action, stated that she was
at a University of Michigan function when an African American woman who was
circulating the petition approached her. When she asked the circulator about the petition,
she was told that it was for affirmative action. She believed that she and many others,
who werc waiting in line to sign the petition, were misled by the circulator.

Joyee Schon presented 31 affidavits from voters to the commission. She stated that these
individuals saw their names on a website that identified MCRI petition signers. These
people were visibly upset to discover that they had signed something that could lead to
the end of affirmative action. All cxplained how the ballot language was misrepresented
to them by the circulator.

Michigan State University Professor William Allen, the only MCRI supporter to testify at
any of the four hearings, testified that he found the petition to be clearly understandable
and not misleading.

Some citizens voiced concern regarding illegal procedures cmployed by MCRI
circulators. For example, Ms. Debra Gomez. stated that she signed a petition that was left
on a table in her housing complex with no circulator present. This is conlrary to the
affidavit signed by the circulator that affirms he or she has observed the citizen signing
the petition.

Testimony in Grand Rapids

The fourth and final hearing was held in Grand Rapids at the Grand Rapids Public
Schools Administrative Offices on May 22, 2006, The auditorium held 250 people and
the seating was at capacity, including “standing room only.” Others not able lo get into
the “packed” auditorium were watching on a moniter n the hallway outside of the
auditorium.

Robert Womak, who hosts a radio talk show on WINZ, 1 140 AM, targeted to the

African-American community, testified about allegations of fraud that he heard from
callers when he rcad the names of Grand Rapids petition signers on his radio program.

One granddaughter called in and said her grandmother’s name was on the petition but
that she can't read or write, and seldom leaves the house. Others called in and said their

L0
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names were on petitions with old, invalid addresses. 1t is believed that these individuals
would never have signed using these obsolete addresses.

Several voters in Grand Rapids including Deron Jackson and Tina Belbot testified that
they signed the petition after being told it was a petition to raise the minimum wagc.

Robert Davidson testified that he and his wife were registering voters in front of a store in
Kalamazoo when he saw a ballot circulator who was mainly approaching only Black
citizens and asking them if they wanted to sign a petition for affirmative action. Diavidson
testified that he knew the MCRI petition was going around and after telling a few people
to read the petition before they signed it, the circulator subscquently got into his truck and
drove off.

Lupe Ramos Montigny is a teacher, political and community activist and 4 self described
product of affirmative action. Ms. Montigny stated she signed the petition without
reading it because she was asked by an MCRI circulator if she wanted to protect
atfirmative action.

Rosie Smith testified that her name appeared on the signature list in support of MCRL
t{owever, Ms. Smith said her name appearcd as Rosic Lee Smith and she never uses Lee
and only signs as Rosie L. Smith. She stated that she doesn’t remember signing any
petition in support of MCRL

Edwina Cervantes stated that she was asked to sign a petition to increase the minimurm
wage and later found her name as an MCRI ballot proposal signature.

Dannee Mayhuc stated that she never signs her middle name Dannee Suc Mayhue as it
appeared on the ballot petition.

Quincy Watson testified that his friend was circulating the MCRI petition and insisted
that it was to prescrve affirmative action. Mr. Watson stated that he went with his friend
to meet the individuals who were employing his friend as a circulator. It was a husband
and wile team. Mr., Watson further stated that he asked these agents of MCRI to confirm
that the petition was for affirmative action. They declined to doso. T he friend was being
paid $1.50 per signature.

Summary
The MCRC approached the public hearing process in an objective, inclusive manner.
Every effort was made to obtain testimony from MCRI including the issuance of a valid,
lawful, narrowly tailored Order fo produce relevant information. The failure of MCRIT to

comply with the MCRC Order effectively precluded a comiplete assessment of these
allcgations.

11
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The weight of the evidence received in the form of swomn testimony and affidavits
oftered by aggrieved citizens from across the state, paints a disturbing picture of
deception and misrepresentation,

Hundreds of concemed citizens attended the four MCRC hearings. They did so in many
cases after working all day and often driving long distances. The hearings were crowded
and in some cases uncomfortable. Still, the pcople came and stayed to give and hear
testimony, and to support their family, friends, and neighbors who also attended the
hearmgs,

The results of MCRC hearings were not based on the actions of a fow disgruntled
opponents of MCRT who are putting forth bascless claims of fraud. At least two circuit
court judges believed they were deceived into signing the petition, as does Hannah
McKinney, the Mayor of Kalamazoo. Attorneys, educators and other professionals have
also testified or signed aftidavits as to how they were purposely tricked and deceived into
signing the petition. The MCRC believes that the number of people who have come
forward is just the tip of the iceberg. There is substantial credible testimony that MCRI's
efforts to change the Constitution of the State of Michigan rest on a foundation of fraud
and misrepresentation.

Findings and Recommendations

The Commission, in light of the testimony obtained during the public hearing process,
makes the following findings and recommendations:

# The instances of misrcpresentation regarding the content of the MCRI ballot
language are not random or isolated. These acts occurred across the state, in
multiple locations in the same communities, and over long periods of time.

» The impact of the acts of misrepresentation is substantial. Tt appears that the
acts documented in this report ropresent a highly coordinated, systematic
strategy invelving many circulators and, most important]y, thousands of
voters.

# The events at issue in this report highlight the gap between two
responsibilities: first, the responsibility of voters to read and understand the
content of ballot language when signing a circulator’s petition; second, the
responsibility of MCRI and its agents to be truthful. A tailure of the first
responsibility should not permit abrogation of the seccond. The conduct of
MCRT to avoid false and mislcading statements is of paramount importance
irrespective of all other events.

» In the absence of intervention by the Michigan Attorney General or an Order
of the Michigan Supreme Court, victims of voter fraud perpetratéd by MCRI
and/or agents of MCRI in the gathering of ballot signatures lack relief or
remedy. The Secretary of State Burcau of Elections lacks jurisdiction and the
Michigan Board of Canvassers has been restricted, as a result of MCRI
litigation, from investigating the conduct of circulators,

12
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The Michigan Attorney General enjoys the authority to conduct an
investigation into voter fraud involving MCRI and/or agents of MCRI and
should conduet such an investigation to preserve the integrity of Michigan’s
clectoral process.

The Michigan Supreme Court should reconsider and grant Leave to Appeal to
QOperation King's Dream in the matter of Michigan Civil Rights Initiative v.
Board of State Canvassers 206 Mich App 506 (2005).

The Michigan Supreme Court should excreise its jurisdiction in equity to
address this matter as provided by the Constitution or by law.

MCR 7.301(A) (7)

The Michigan legislature should suppoit strong preventative laws to prevent
similar acts of misconduct in the future,

GoACommission\TINALREPORTvp-ge6-T-06. doc
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SPONSOR: Michigan Civi] Rights Tnftistive Committee, P.0O. Box 1398, Southgate, Michipan
48195

DATE OF FTILING: Janmary 6, 2005.

NUMBER QF VALID SIGNATURES REQUIRED: 317,757 slgnatires,

TOTAL FILING: 70,569 sheets cottafning 508,159 stgnatures,
LSIGNAT’DRE SAMPLE 7

NOT INCT.UDED IN SAMPLE; 364 shests; 2,189 signatures,

. heety
L Ciroulator certifionts defective; 133
County of circulation entty defective; 108
All gipnatures on shoat defeotive: 10
Signatures dated more than 180 days prior fo filing: - 113
‘ 364

INCLIDED [N SAMPLE: 70205 shests corttairing 505,970 signatures
SAMPLE SIZF: 500 signatnres, |
SAMPLE RES DLT: 450 valid Egnatoray; 50 invalid signatores.

Valid signatares
Registered signers:

Invalid signaigres
Faclally defective Signatureg:
Signatures determinad {nvalid due to signet’s registration statng:

Total

AU OF ELESYIONE

BURE
TREASURY BUILDING = 18T F{..t‘.jQR Y430 W, ALLTAAN = LANBTNG. MTOIHMZ AN avun e
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852
158

1,170

2,189

450
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ANALYSTS OF SAMPLE RESULT A’

e The gigwature validity stasidards employed by staff when sampling the patition were -
consistent with ésta‘ulish&_d law and current Board practices and polices; no new signature
validity standerds were employed. |

s Forty-two (42) signatures identified {n the challenge filed against the petition are armong the
S0 signatures determtivied invalid in the EamIple,

» The estimated munber of valid sighatures which appear on the pétition as determrinad nnder
the saxpling process is 455,373, {See attached “Results from MCRI Petition.™) Based on
fae standard procedures traditionally employed fo sample petitions, the szmple datz
demanstrates that the petition is sufficient,

SUMMARY OF CHALLENGE DATA

The challenge 1s unique g3 it heavily relies on the alleged “misrepresentation of the petition™ by
petition crculators while collecting signatires from Michigan votegs. Misrepresantation of ¢
petition has not been preseuted to the Board as the critioal issne associnted with the sufficiency
of an initiative petition. The staff report reachss no conchusions on the legal authority of the
Board to consider misrepresentation as a basis for finding petition signatures invalid, The
following summary is the result of en analyels of the challenge dosuments and is intended to
advise the Board-on the categories of challenges that would have tp be accepted in order to
determine the petition invalid. A more detailed analysis follows the summary

= Atotal of 325 signatures ate ident{fed in the challenge. After procsssing the chellengs, staff
1dentified 42 invalid sigratires es referenced shove and 88 challenges that are unaccepizble,
The reasong for determining the 88 challenges unacceptable are detailed in the apcompanyitig
documentetion.

* Tberemaining 195 challenges involve issues related fo the aJleged “misrepresentation” of the
petition and remain unresolved at fhis date,

* Had the sample rovealed that the smber of valid sigaatures was 297 of less, the petition
would be insufficient, At least 153 af the 195 misrenresentation challenges would kave to
) be sacepted to render the petition insufficient.

* Toreach the tneyffinienoy threshold (i.e, an additional 153 invalid signatnres) it wounld be
necessary for the Board to determine invalid:

L S

- 7 signatures challenged on the basis of “misrepresentation” which ats suppotted by & ‘ i
personalized statement: ;
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- 32 signstures cltallenged on the basis of “misrepresentation” which are supported by &
form staternent executed by the signer;

~ 10 signatures challenged on the basis of “misrenresentation” which ars supported by 2
siaternent executed by the ciroulator :

- 36 signatures challenged on the basis of “misrepresentation” which are gupported by &
staternent executed by 2 person who elaitns that he or she interviewed the signer by phone; and

~  atleast 72 signatures chellenged by implication. The Eignatures challenged by intplication
Are ot supported by a statement exectited by sither the siguer or the circulator. Toreach
72 invalid signatures in thiz category, the Roard must determins irivalid:

1) 38 slguatures collected by circulators wha other signers allege miareprasented the
petition; and

2) et Iaart 34 gignatures collected by ciroulators who are alleged to have migrerresentad
the petitlon according to persons who claim to have conducted phone interviews
with ather signers who intsracted with the cireulator,

It menits observation that any determination that signatures challenged by “Implication” are
invalid would necessarily be premuised ont three assumptions 1) that the eiroulator
misreprasented the petition to every signer he or she eficomtered 2) thiat gvery signer who
interacted with the circulator did not wnderstand the purpose of the petition and 3) thet evary
individual who migned the petition af the request of the ciroulator would wish to have their
signature detetmined invalid,
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KEY TO ACCOMPANYING CHALLENGE DOCUMENTATION AND
“MISREFRESENTATION” CLAIMS

-n- C.‘llmllenge Status - -
Catagorex Unresolved Rejected Overlap Total
A~ Alleged misrepresentation
o petition 68 .7 1 76
C— Alleged deception: . 4 o 0 4
| circolator statements
D — Invalid date 0 0 2 2
F- Alleged forgery or fraud 0 & 0 , 6
H— Alleged inrvafid or ‘ ] . A 2
noxexistent address '
I- Alleged illegible or 0 3 ] 4
jncomplete information . ' .
R~ Registration stztus
challenges . 0 30 13 43
7Z,— Alleged circulator 4
deception 90 29 6 125
Signatores subjected to
multiple challenges . 33 12 | 13 63
195 1 42 325

MISREPRESENTATION® CLATMS: The signatures challenged on the basis of

“rmisrepresentation” are reflected it the sbove chart ad described below;

~ In3 instances, the voter drafied tind exeduted a personalized statement whick zlleges
misrepresentation (2l 3 are included wder catagory “A™).

- In 32 ingtances, the yoter executed a form statorment supplisd by the petition oppenents
which alleges misrepresentation (29 are inclnded under catepory A" 3 ars included vnder
"“Multiple” — the last category on the chart),

'« In 10 instances, the cirenlator who collected the signature exeonted & staternent which alleges
misrepresentation (4 are inclnded wmder sategary “C™; 6 are mcluded nnder “Multiple” — the

4
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lagt category on the chart. In 3 cases, the signers also executed form statements: in 1 cass, a
person Who claims to have Interviewed the signer by phone executed 2 siatement).

- in 3§ instances, omsons who claims to have interviewed the signer by photie. executed a
statement which alleges that the petition was misrepresented to the glgner (all 36 are {ncluded
under category “A™),

signature was challenged bacause it was collected by & circulator alleged to have deceived
other signers included in the sample (90 ave included wnder category “Z7; 24 are inoluded
under “Multiple” — the last category on the chart), Ofthe 114 signatures chalienged on this
basis, 38 of the challenges are based on form statements executed by other signers; 72 of the
challenges are based on statements execmted by persons who slaim o have interviewed othar

signers by phone; and 3 of the challanges are based on personalized statemenmts executed by

' ~ Inll4 instances, no statement was sxscuted by the signer or the circulatar, Instead, the
. other signers.

I .
h
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MICHIGAN CIVIL RIGHTS COMMISSION

Proposed Policy Statement Regarding Affirmative Action Plans

Section 210 of the Elliott-Larsen Civil Rights Act, P A. 453 of 1976 as amended states’

A person subject to this article may adopt and carry out a plan to eliminate present effects of
past discrintinatory practices or assure equal opporfunity with respect to religion, race, eolor,
national origin, or sex if the plan Is filed with the commission under rules of the commission

and commission. approves the plan.

Affitmative action plans which are carefully designed to overcome the pervasive current and past
effects of discrimination are permisaible by law

An affirmative action plan shall includer

o

1. Reason for the underutilization of the racial or ethnic groups that identifies specific
problematic employment practices, that caused the problem. The reason cannot be bemgn, nor
solely to promote diversity

2. Identification of the current effect of past discrimination and a narrowly tailored remedy to
overcome that effect.

3. Relatively short péraﬁf¢t¢rs for the duration of the plan,
4 TFlextible measurements which do not unnecessarily trammel the rights of others

The Commission will not consider for approval any affirmative action plan which lacks g
factual predicate (demonstratign of the present effects of past discrimination) or for which

the time period for coverage has expired.

Adoepted: October 18, 1999
G'.\MyFilrx\\-‘JP;win\PusiﬁunS{:llenkufs\PDSShﬁAﬂ'AﬂI'prd
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VOLUNTARY AFFIRMATIVE ACTION PROGRANMS

Affirmative action is often necessary to eliminate segregated
patterns in the work place. The past systemic exclusion of
minerities, women and handjcappers from the work force hasg operatsed
to deprive them' of equal opportunities in gaining employment and
obtaining advancement.

The effects of these employment practic¢es cannot be eliminated
merely by reroving prejudiecial attitudes from future persconnel
decisions. Positive steps are required to enable minerities, women
and handi¢appers to share in the benefits and rewards derived from

meaningful employment.

Voluntary compliance jis and always has been the preferred
method of achieving equal employment opportunities for protected
groups. Affirmative action programs have generally been regarded
as sound business practices, Through the institution of such

- programs, the employer's exposure to costly civil rights litigation
is reduced. Through the implemention -of such programs, employment
decisions are based solely on job related criterim and preduce
batter results.

a

Section 210 of the Elliott~Larsen Civil Rights Act and Sectien
208 -of the Michigan Handicappers' ¢€ivil Rights Act provide
employers with .the opportunity to submit to the Commission
affirmative action plans designed to "eliminate (the) present
effects of past discriminatory practices or aensure aqual
opportunity with respect to religion, race, color, national erigin,
seX,... or handicap.™ Tha Michigan Civil Rights cCommission
encourages employers, pursuant to these statutory provisions, to
develop affirmative ‘action plans, in accordance with Department
guidelines, and subnit these plans to our agency for approval.

ADOPTED: November 13, 1978

f . . .
EM~3 .
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Paid soc witk saglaed Biode by the

MCRI Michigary Civil Rights Initiative Committes
PO Box 1358, Soufhpriz M1 48185 www.michignncaviirights.ofg  734.730-4842
|
Statoment of Teniifer Gratz
Exscutive Director, Michigan Civil Rights Initiative
To the Mickigan Civi] Rights Commission:
The Michigan Civil Rights luitiative is dedicated to giving the people of Micmga.u the

apportunity to end preferenitial treatment based op mes gender, ethion iof i

; _ : A ty, or nativpal o
by State or local govittiments, o that end, we believe that civil righs belong to everylzg;:
and are not the sole propristy of s single group ot individual,

?
Least January, MCRI submitted murle than half-a-million petity 8 res askii i

vary, _ illion petition signabies asking voters to ‘

end racial and gﬂnfir:r pmf:mqnms In university admissions, state nhplv?fuent Izud ;

) government eomtracting, The Michipan Seeretary of State hes certified thess petition |
: gai!p:zures, and the Michiesn Court of Appeals hes ordered this init{arive on the November it
i

. - ) )

- ~Tonighi, the Michigan Civil Rights Commission Wil hold 8 hescing on, fisbastless dsims J

Ei fﬁd‘;ymziggup l:vkglsc very na.m? Indicates it Will vse any means necessary to ;

0O its politi mcluding breakd "

oo s off s agends, mcluding breaking the law and Imfimidating voters ‘

|

i

[

|

i

{

i

{

I

§

!

i

gﬁl}u hxgbly dDUBI:Fi thz;t ﬂm Michigan Civil Riphts Gominis_sion or the Department of
Civzl Rights is caprble of conducting a fair and impertial ublic hearfng op this § i
113 vocal and public opposition to our initiative. ) ” ﬂus e

Nearly all of the allepations of “frand” have besn msde by the group By Any Meaps
ngas_a;y, & group whose name — and pattamn of behavior — makes clear i willingness to
decedve, intimidate and break the Jaxw to advance it's agends, '

ese allegations have been wviewed by the Brrezy of Elecsons, th . .
1 ; ) - w Ol <B55008, 10¢ appropriats
!D.'Vﬂﬁtlgalc clections glghns’ gnd heve heen foond fo be wi t o PRropt hﬂdj’ 1o

MURI cooperated completely with the Buresy of Flecfions when it reviewed BAMN's
o _f.:lalrns. For each and every sllegation, we provided evidence showing how MORT set the
gold standard for following Michigau elections law In circulating its patitions. The Bureay
of El?c:n:_xns hes already determined. these sllegstions did not merit furthér review or
hvm;;hnm And even fodsy, state Elections Director Chris Thomas said of BAMN's
allegstions, “They just never made their case,” '

EXHIBIT

-
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STATE OF MICHIGAN
CIVIL RIGHTS COMMISSION ORDER
Commission Address Telephone
110 W. Michigan Avenue, Suite 800 517-335-3165

Lansing, Ml 48313

In the Name of the People of the State of Michigan.
TO: Michigan Civil Rights Initlative, P O Box 1818, Southgate Ml 48195

YOU ARE ORDERED TO:

1 Froduce the following itams, in person or by mail, on or bafora the date, time. and place listed
' at Number 2. below: _ ‘
(1) Name, Address and Telephone Number of all Petition coordinators and copies of

signatura fally shaets
{2) All material used to train, educate, suggest staternents or responses by circulators 'fz':'

questions regarding MCRI and tha patitions
(3) Ustof all MCRI ofiices and paid employees
(4) Name and addrass of all organizations that MGRI contracted with in
A, }L‘onnacﬁon with the efforts {o gather signatures ¢n the ballot petition.
(5) All documants ahd materials provided to MCRI by any organization that MCRI
contracted with In the effort to gather signatures on the ballot petition

+ -(6) All documents and matetials provided by MCRI to any organlzaﬂ}an.that MGRI.
contracted with in tha effort to gather signatures on the ballot patition

2 Place
Michligan Civil Rights Commission
130 W, Michigan Avenue
Lansing, Ml 48913

-

Attentlon: George Wirth
ey .. Date Tima
Tuesday May 30, 2006 ‘ 12:00 Noon

Failure to comply with this order may subject you fo enforcement proceedings in the Gircult
Court of the State of Michigan.

lgsued By

Matk Bernstein , Commisslon Chair

Date

Izyugd purtuant fo Arficle V Saa. 29 of tha Miehlgan Constilulion, PA. 453 f 1074, nnd rules of the Michigan Civil Fights Gommizalen and Michigan Dapartment of Chvil Rigiis.

Tk A
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wiwwpidipanelviirignteory

MCRI ; Michigan Civil Rigﬂ’rs Initictive Commitiee

"
. Affirmgtive Actiot was Never Mean! io Tnelude Rucial Preferencas

-

5/30/06 P

Michigan Civil Rights Commission o
Artri: George Wirth .
110 W, Michigan Ave. ,, , T —
Lansing, M1 48913 H

I actofdance with Aitlcle 5 section 28 6F the MT Constitution of 1963, thé Coniniission
is required to have court gnthorizdtion when requicsting rosords. If we réoeive a’'court
order, we will comply with that eourt order.

Furihermore, we rsquest you specify which law or statuté you believe wo are in violation
of that wauld prormpt you to request this ihformation.

I

VA
B

|

I

Sincerely,

Jermiler Gratz
- Executive Director

Ce: Michigan Attorney General Mike Cox

e —

Tojut Fise with regedatiud Yunds iy the Mishigun (v Kighea Tnitlagive Commmiues
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4 Propesal to amend the Michigan Constitotion by adding a Section 25 to Articte T that would:
comumunay coflege, or school district from dtscriminating against, or granting preferential freatment

or other political subdivision ot governmental instrursentality of or within the State of Michigan; (4
federal funds; (5] pot affect bona fide qualifications based on sex that are reasonably necessary to
self~executing and its provisions severable; (8] sct an effective date; (93 not imvalidate any court ord
0 be voted on at the November 2, 2004 Generaf Election.

We, the undersigned qualificd and registered electors, restdents i the councy of

WARNING — A person whe knowiagly signs this petition more than once, signs a ma

(1) probibit the University of Michigan, Michigan Stats University, W

to, any individual or group on the basis of race, szx, color, ethnicity,
education, or pubhic contracting; (2) prohibit the State from discrtmmating against, or granting prefereniial weatment Lo, aay indavidasl or group on the basis of race, s
employment, public education, or puilic contracting; (3% define for purposes of this section "State" as including, but aot necessarily Jmited ko, the Stats itself, agy city, o
] not apply to actions that must be taken to cstablish or mamtain <

*
il

» State of Michigan, respectively pelition for said amendment 1o the constitution.
e other than bis or her owm, signs when not a gqouatified and registered elector, or sets opposiie his or

her sigmature om a petition, a date other than the actual date the signature was affixed, is vielating the provisions of the Michigan election law.

~

ayne Hatc University, and any other public college or aniversity,
ot oationat orjgin in the oporation of public cooplayment, pablic
ex, coler, ethicity, or oational origin in the operation of public
cunty, public college or university, commoanity colloge, school districe,
gibility for any federal program, if incligibility wauld result in a loss of
the normal eperation of public employment, public edusation, or public contracting {8) allow romodics as arc now allowed by law; (7] be

er ar comsent decree that is in force as of the effcctive date. See revesse side of this petitien for the 6] text of the proposal. This proposal is

INDICATE CTEY OR TOWHNSHEP M ‘WHICH

SIGHATURE
EEGISTERED TO VOTE

FRINTED WAME

STREET ADBRESS GR. RURAL ROUTE I mpcone DWTE OF SH0HTNG

1

DY

BECT

Cite of =]
Toremshin of G 1.

City of G
Townshp of o

iy of a
- Townskip of 2 ' 3.

Ciky of [
Township of 4.

Cityof u] .
‘Township ef 0 ]

Ciry of a :
Tevamship of o LB

City of o
Township of © 7.

Gy of a
Township of o &

City of o
Township of o Q.

INITIATIVE PETTTION

City of C
Township of C

CERTIFICATE OF CIRCULATOR

L e cacuiator of this petition, assert that T am qualificd to cirenlare this petition, that each
signature on his petition was signed m iy presence; and that, to my best knowledge and belief,
each signahme iz the gemnine signature of the person puporting to sign the petition, the person
signang the petition was at the tme of SIENME a qualified repistered elector of the city or fowmship
indivated preceding the signature, and the clector was qualified to sign the pegtion.

WARNING - A CIRCULATOR ENOWINGLY MAKING A FALSE
STATEMENT IN THE AROVE CERTIFICATE, A PERSON NOT A
CIRCULATOR WHQ SIGNS AS A CIRCULATOR, OR A PERSON WHO
SIGNS A NAME OTHER THAN HIS OR HER OWN AS CIRCULATOR 15
SLUILTY OF A MISDEMEANOR.

AMENDMENT TO THE CONSTITUTION

CIRCULATOR - Do uot sign or date certificate wntil after circulating petition.

! i
(Trate)

[Segmature of Circulators

(Frinced Weme of Circulasar}

[City or Township Where Qualiies 1o be Regisiersdy

Corplete Resulence Addrest (Stroot sad Sunber or Bl Ranie)
Faid for wilh regulaied funds by

The Michigan Civil Rights Initiative

PO Box 1818, Southgate, MI 451935

(Xip Coee]

www.MCRI2004.0rg ¢ 313-556-9000
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INITIATIVE PETITION
AMENDMENT TO THE CONSTITUTION

A PROPOSAL TO AMEND THE CONSTITUTION TO PROHIBIT THE
UNIVERSITY OF MICHIGAN AND OTHER STATE UNIVERSITIES, THE STATE,
AND ALL OTIFR STATE ENTITIES FROM DISCRIMINATING OR GRANTING
PREFERENTIA], TREATMENT BASED ON RACL, SHX, COLOR, KWTHNICITY, OR
NATIONAL ORIGIN.

THE PROPOSAL WOULD AMEND THE STATE CONSTITUTION BY ADDING A
SOCTION 25 TO ARTICLE L

ARTICLE L, SECTION 25:
Civil Rights.
(1) The University of Michigan, Michigan State University, Wayne State University,
and any other public college or university, community college, or school district
shall not discriminate against, or grant prefercntial treatment to, any individual or

group on the basis af race, sex, color, ethnicity, or national otigin in the operation
of public employment, public education, or public contracting.

{2) The state shall not discriminate against, or grant preferential treatment to, sny
individual ar group on the basis of race, sex, color, ethnicity, or national origin in
the operation of public employment, public education, ot public contracting.

(3) For the purposes of this section "state” includes, but is not nceesgitily limited to,
the state its¢lf, any city, county; rany. public college, university, or cominun ity
college, school district, or other political subdivisien or gnvertunental
-instrumentality of or within the State of Michigan not ingluded in sub-section 1.

{4) This scction does not prohibit action that must be taken to establish or maintain
eligibility for any federal program, if ineligibilicy would result in a loss of federal
funds to the state.

(5} Mothing in this section shall be interpreted as prohibiting bona fide guakifications
based on sex that are reasonably nevessary to the normal operation of public
employment, public cducation, ot public coniracting,

() The remedies available for violations of this section shall be the same, rcgardless
of the injured party's race, sex, color, ethuicity, or national origin, as are ntherwise
available for violations of Michigan anti-disctimination law.

(7} ‘This scetion shall be self-cxecuting. If any part or paris of this section are found to
be in conflict with the United States Constitution or federal law, the section shall
be implemented to the maxitnum extent that the United States Constitution and
federal law permit. Any provision held invalid shall be severable from the
remaining portions of this section,

(8} This scction applies only to action taken after the cffective date of this seelion.

(4 This sectivn daes not invalidate any court order or vonsent decrec thal is in force
a5 of the effective date of this section,
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Your Search: "MICHIGAN CTVTL RIGHTS INITIATIVLE"
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708 N.W.2d 139
268 Mich.App. 506, 708 N.W.2d 139
(Cite us: 268 Mich.App. 506, 708 N.W.2d 139)

H
Court of Appeals of Michigan.

MICHIGAN CIVIL RIGHTS TNITIATIVE, Flaintiff,
V.
BOARD OF 8IATE CANVASSERS, Defendant,
and
Carl Williams, Hassan Aleem, and Percy Ilarnis, Jr., Intervenors,
and
Opcration King's Dream, Exie Cheater-Griffin, Roosevelt T. Briston, Lillian A,
Cummings, Nicole McCoy, Alicia Rose Spencer, Cheryl Thompson, Leslie Atzinon,
Monica Smith, Maricruz Lopez, Kate Stenvig, Liana Mulholland, Alishiz Steward,
Joseph Johnson, Johnathan Crutcher, Turquoise Wise-King, Deneshea Richey, Tvan
Adams, Rhiannon Chester, and Curtis Ray, Intervenors,
Docket No. 264204,

Submitted Oct. 28, 2004, at Troy.
Decided Qct. 31, 2003, at 9:00 a.m,
Released for Publication Jan. 6, 2006.

Background: Challengers sought mandairmas relief regarding Board of State Canvassers' approval of form of initiative
petition, for placement on 2004 election ballol, to amend the Michigan Constitution to add a provision prohibiting race
ar sex discrimination or preferences in public emploviment, public education, and public contracting. The Circuit
Coutt, Ingham County, Paula J. Manderfield, J., granted mandamus relief in part. Cross-appeals were taken. The Court
of Appeals, 262 Mich App. 395, 686 N.W.2d 287, affirmed in part, reversed in part, and remanded. Initiative
proponents did not attempt to place the initiative petition on ballot for 2004 election, and instead eirculated new
initiative petitions, with identical language, for placement an ballot at 2006 general election. The Board of State
Canvassers failed to reach consensus regarding allegations that signalures [or initiative petitions were procured
frandulently. Initiative proponents sought mandamus refief,

Holding: The Court of Appeals held that the Board of State Canvassers lacked statutory authority to investigate
whether fraudulent representations were made by circulators in order to obtain signatures for initiative petition.

Relief granted.
West Headnotes E g

6/21/2006 11,09 PM
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[1] Mandamus €=187.9(1)

250k187.9(1) Most Cited Cases

Whether the defendant had a clear legal duty to perform and whether the plaintiff had a clear legal right to the
performance of that duty are questions of law that the Court of Appeals reviews de novo, on a petition for writ of
mandamus,

[2] Mandamus €1

250k1 Most Cited Cases

Yo obtain a writ of mandamus, the plaintift must show that: (1) the plaintitt has a clear legal right to the performance
of the duty sought to be compelled; (2) the defendant has a clear legal duty to perform; (3) the act is ministerial in
nature; and (4) the plaintiff has no other adequate legal or equitable remedy.

[3] Mandamus £=74(1)

250%k74¢1) Most Cited Cases

Proponents of initiative to amend State Constitution to add a provision prohibiting race or sex discrimination or
preferences in public employment, public education, and public contracting had clear legal right to perlormance of the
duty sought 1o be compelled, as element for mandamus relief, relating to Board of State Canvassers' failure to Issue an
official declaration regarding the sufficiency of the initiative petition. M.C.LA. §§ 168.476, 168.477.

[41 Mandamus €=3(4)
25013(4) Most Cited Cases

4] Mandamus £€=3(9)

250k3(9) Most Cited Cases

Proponents of initiative to amend State Constitution 10 add a provision prohibiting race or sex discrimination or
preferences in public employment, public education, and public contracting lacked another adequate legal or equitable
remedy, as clement for mandamus relief, relating to Board of State Canvassers' failure to issuc an official declaration
regarding the sufficicncy of the initiative petition. M.C.L A, §§ 168.476, 168.477.

[5] Elections €258
144k258 Most Cited Cases
Any authority the Board of State Canvassers has is vested by the Tegislature, in stames, or by the Constitution.

[6] Constitutional Law £=9(,5)

92k9(.5) Most Cited Cases

Board of Statc Canvassers lacked statutory authorily to investigate whether fraudulent representations were made by
circulators in order to oblain sipnatures for initiative petition to amend Stale Constitution to add a provision
prohibiting race or sex discrimination or preferences in public employment, public cducation, and public contracling,
M.C.L.A. Const, Art,

*#140 Stephen J. Safranek, Ann Arbor, for Michigan Civil Rights Initiative.

Michael A. Cox, Attorney General, Thomas L. Casey, Solicitor General, and Ieather 8. Meingast and Patrick Q'Bricn,
Assistant Attomneys (General, for the Board of State Canvagsers,

Carl Williams, Detroit, in propria persona.
Hassan Aleam, Detroit, in propria persona.
Percy Hamis, Jr., Royal Oak, in propria persona.

Scheff & Washington, P.C. (by Miranda E.5. Massic, Shanta Driver, and George B. Washington), Detroit, for
Operation King's Dream and others,

6/21/2006 11:.09 FM
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Before: SAAD, P.J, and CAVANAGH and JANSEN, 1J.

PER CURIAM.

*508 1. Natmre of the Case

The Michigan Civil Rights Initiative (MCRT) complaint for mandamus asks this Court to direct the Board of State
Canvassers to certify initiative petitions for placement on the November 2006 ballot. MCRI needed 317,757 signatures
to qualify for the ballot and vblained and submitted 508,202 signatures. In 2003, the identical petitions in issue werc
approved by the board tor form and language. But, thereafier, the circuit court held that the form did not comply with
MCL 168 A482(3). On appeal, a panel of our Count expedited the appeal, held that the cirouit court erred, reversed the
citenil courl's order, found that the form of the petition complied with the statute, and dirceted the board to reinstate its
earlicr approval, Rather than attempt to place the pelition on the ballot for the 2004 election, MCRI instead circulated
new petitions, with identical language, for placement an the November 2006 ballot. The board has neither approved
nor rejected the current petitions becanse the board failed to reach consensus regarding the recent allegations that the
signatures were procured fraudulently. The board failed to reach agreement on whether the board has the authority to
investigate these challenyzes. MCRI says the board lacks the authority to investigate these allegations, and, because we
*#*141 agree, we hereby grant the petition for *S09 mandamus and contemporancous with this opinion issue an order
for mandamus.

11. Facts and Proceedings
The initiative petition in issue seeks to amend the Michigan Constitution by adding a new § 25 to Article |, and, as
stated above, was the subject of 3 prior appeal in this Court, Coalition to Defend Affirmative Action & Integration v.
Bd. of State Canvassers, 262 Mich. App. 395, 686 N.W.2d 287 {2004). The proposed amendment provides:
ARTICLE |, SECTION 25:
Civil Rights,
(1) The University of Michigan, Michigan State University, Wayne State University, and any other public college or
university, community college, or school distriet shall not discriminate against, or grant preferential treatment to, any
individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public
etnployment, public education or public contracting.
(2) The state shall not diseriminate against, or grant preferential treatment to, any individual or group on the basis of
race, sex, ¢olor, ethnicily, or national origin in the operation of public employment, public cducation, or public
contracting.
(3) For the purposes of this section "state” includes, but is ol necessarily limited to, the state itself, any city, county,
any public college, university, or community college, school district, or other political subdivision or governmental
instrumentality of or within the $tate of Michigan not included in sub-section 1.
{4} This section does not prohibit action that must be taken to establish or maintain cligibility for any federal
program, if ineligibility would result in a loss of federal funds 1o (he state.
*510 (5) Nothing in this section shall be interpreted as prohibiting bona fide qualifications based on sex that arc
reasonably necessary to the normal operation of public employment, public education, or public contracting,
{6) The remedies available for violations of this section shall be the same, regardless of the injured party's race, sex,
culor, ethnicity, or national origin, as are otherwise available for violations of Michigan's anti-discrimination law.
(7) This section shall be sell-~excouting. It any part or parts of this section are found o be in conflict with the United
States Constitution or federal law, the section shall be implemented 1o the maximunm extent that the United States
Constitution and federal law permit. Any provision held invalid shall be severable from the remaining portions of
this section.
(8) This section applies only to action taken after the effective date of this section,
(%) This section does not invalidale any court order or consent decree that is in foree as of the effective date of this
section. [Coalition tu Defend Affirmative Action, supra at 398-399 686 N.W.2d 287 |

After MCRI filed the petition in 2003, the board vonducted a public hearing on December 11, 2003, o determine
whether the form of the petition met the requirements of the Michigan Llection Law, MCL 168.1 ef seq. Two
organizations, the Coalition to Defend Affirmative Action & Integtation and Fight for Fquality by Any Meana
Necessary (BAMN) and the Citizens for a United Michigan (CFUM), opposed the petition and claimed that the
proposed language of the petition violated MCL 168.482(3), which requites that a petition state whether it **142
would alter or abrogate an existing provision of the Constitution and include the text of the constitutional provision
that would be changed or eliminated by the proposal. These organizations also objected to the inclusion, content, and
placement of summaries *511 of the proposal on the petition. After the hearing, the board voted to approve the

6/21/2006 11:09 PM
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petition. Coalition to Defend Affirmative Action, supra 31 399-400, 686 N.W.2d 287. BAMN and CFUM filed separate
actions for mandamus against the board in the Ingham Circuit Court, again challenging the form of the petition. After
tulitg that the petition form failed to conform to MCL 168 .482(3), the circuit court granted an order of mandamus,
directing the board to rescind its approval, Coalition to Defend Affirmative Action, supra at 400, 686 N.W.2d 287, The
boatd then filed claims of appeal from both cases, and in turn, this Court expedited the appeal, and issucd a published
opinion that reversed the circuit court’s ruling that the petition did not comply with MCL 168 482(3). Coalition 1o
Defend Affirmative Adction, supra_at 401-404, 686 NW.2d 287, Specifically, this Court held that the proposed
amendment did not "add to, delete from or chanpe the existing wording of* Article 1, § 2, because the current language
of that provision was unaffected by the amendment and the amendment did not render the provision "wholly
inoperative.” Coalition to Defend Afffrmative Action, supra at 402, 686 NW.2d 287, Accordingly, this Court ruled
that the circuit court erred in granting mandamus relief and directed the board to reinstate its approval of the form of
the petition. Jd. at 407, 686 N.W.2d 287

Apparently because of timing issues, MCRI chose not o pursue reinstatement of the petition for placement on the
ballot in 2004, but, instead, circulated new petitions for placement of the proposal on the November 2006 general
election ballot, On January 6, 2005, MCRI filed approximately 508,202 signatures in support of its initiative petition.
The Sceretary of State staff reviewed the putition, which included a random sampling of 500 signamres.

*212 On April 18, 2005, two groups, Operation King's Dream (OKT») and BAMN filed a challenge to the MCRI
petition. The challengers accepted the 500 signatures as representative and conducted their own review, They claimed
that a significant number of the sampled signatures were procured by MCRI circulators through fraud. Among other
claims, the challengers maintained that the petition language was deceptive and that the petition drive was funded by
out-of-state interests, which were not properly reported under the Campaign Finance Act, MCL 169.201 & yeg. MCRI
filed a response to the challenge and pointed out that it submitted 508,202 signatures, whereas in order to qualily for
the ballot only 317,757 valid signatures were needed, and that the petition itzelf fairly revealed its nature and purpose
and was gvailable to be read by any signer of the petition.

On July 13, 2005, the staff review report was issued, which examined the 500 sampled signatures, and found 450 valid
signatures and 50 invalid signatores. The report noted that the 50 signatures were discounted becausc they wete
facially defective or were rejecled on the basis of the signer's registration status, and that although 42 of the 30 invalid
signatures were also identificd in the challenge, these signatures were not rejected on the busis of the challenge. The
report further concluded that the petition was sufficient under the standard procedurcs traditionally employed to
sample petitions.

The beard conducted a lengthy hearing an July 19, 2005, at which time the challengers **143 and their witnesses and
MCRI and its wilhesses made their presentations. Upon conclusion of these presentations, one board member moved
that the board, with the assisiance of the Bureau of Elections, conduct an investigation *513 and hearings regarding the
challenge relating to the allegations of fraud and "doubtful signatures" on the basis of the board's authority to conduct
any hearing upon any complaint pursuant to MCI. 168.476(2). The board split on a vote of two to two, and the motion
did not pass. Another board member moved to certify the petition, which also did not pass on a vote of one to two,
with one abstention. Various other motions also did not reach a majority consensus.

As a result, MCRIT filed its complaint for mandamus and sought a directive from this Court to the board to cortify the
petition for placement on the November 2006 ballot. MCRI says that the board has a clear legal duty under Michigan
law 1o cerify petitions meeting the statutory requirements, and that a writ of mandanmus should tssue. MCRL further
contends that the Constitution and law do not allow the board te vote against certification on the basis of allegations of
mistepresentation and that the board has ignored its legal duties and acted outside the scope ol ils authority,

Tn its answer to the complaint, the board acknowledges that it has a duty to issue an official declaration regarding the
sufficiency of MCRI's petition pursuant 1o MCL 168 476 and 168.477 and contends that it atternpted to fulfill its legal
duty by listening to testimony, considering the arpuments presented to it, and voting on various motions regarding the
petition. Because there is a disagresment among the board members with respect to whether their duties include
investipating the claims of fraudulent misrepreseniations presented by the challengers, the board requests thia Court's
guidance in order to fulfill its statutory duty.

Furthermore, two motions (o intervene were filed in this matier, which were granted in the accompanying order. In
their answer to the complaint, the OKID *S14 intervenors argue that in order lor the board to discharge its duty to
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canvass Lhe validity of the signatures, the Legislature conferred upon the board broad authority to hold hearings upon
any complaints filed or for any purpose considered necessary by the board to conduct investigations of the petitions,
under MCL 168.476(2). The OKD intervenors further contend that this Court should deny the complaint for

mandamus and remand this matter to the board with instructions that the board may investigate whether MCRI in fact
obtained signatures by means of fraud.

II. Legal Analysis
[11 This Court clearly has jurisdiction to review the complaint for mandamus filed by MCRL Sec Citizens for
Protection of Marriage v. Bd. of State Canvassers, 263 Mich App. 487, 688 N.W.2d 538 (2004), and Delecuw v. Bd,
of State Canvassers, 263 Mich.App. 497, 688 N.W.2d 847 (2004). Whether the defendant had a clear legal dury to
perfortm and whether the plaintiff had a clear legal right to the performance of that duty are questions of law that this
Court reviews de novo. Citizens for Protection of Marriage, supra al 491497 G688 N.W.2d 538,

12[3]1[4] " "T'o obtain a writ of mandamus, the plaintiff must show that: (1) the plainulf has a clear legal right to the
performance of the duty sought to be compelled, (2) the defendant has a clear legal duty to perform, (3} the act is
ministerial in nature, and (4) the plaintiff has no other adequate legal or equitable remedy.' " Deleeuw, supra at 500,
688 N.W.2d 847, quoting **144FFite-Bey v. Dep't Qf Corrections, 239 Mich App. 221, 223-224, 608 N,W.2d 833
(1999), citing In re MCI Telecom. Complaint, 460 Mich. 396, 443, 596 N.W.2d 164 (1999). Here, there is no dispute
that MCRI has a clear legal right to the performance of the duty sought to be compelled and that MCRI has no *515
other adequate remedy at law, because the board has failed to certify or reject the petitions, Tn deciding whether
mandamus relief is appropriate, this Court must resolve whether the board has 4 duty to conduct an invesligation into
the allegations of (raud asserted by the challengers.

[5] The Board of State Canvassers i3 a constitutional board crestled by Const. 1963, arl. 2, § 7. Any authority the board

has is vested by the Legislature, in statutes, or by the Constitution, Chtizens for Protection of Marriage, supra at 492,

688 N.W.2d 538, The Michigan Constitution, Const. 1963, art, | 2, § 2, provides in part;
Amendments may be proposed to this constitution by petition of the registered electors of this state. Every petition
shall include the full text of the proposed amendment, and be signed by registered clectors of the state equal in
number to at least 10 percent of the total vote cast for all candidates for governor at the last preceding general
election at which a governor was elected. Such petitions shall be filed with the person authorized by law to recejve
the samc at jeast 120 days before the election at which the proposcd amendment is to be voted upon. Any such
petition shall be in the form, and shall be signed and circulated in such marmer, as prescribed by law. The person
authorized by law to receive such petition shall upon its receipt determine, as provided by law, the validity and
sullicicney of the signatures on the petition, and make an official announcement thereof at least 60 days prior to the
election at which the proposed amendment is to be voted upor.

The board's authurity and duties with regard to canvassing petitions is set forth under MCIL 168.476(1), which

provides, in relevant part:
Upon receiving notification of the filing of the petitions, the board of state canvassers shail canvass the petitions to
ascertain if the petitions have been signed hy the requisite number of qualified and registered clectors, The qualified
voter file may be used to determine the validity of petition *516 signatures by verifying the registration of signers, If
the qualified voter file indicates that, on the date the elector signed the petition, the elector was not registered Lo
vote, there is a rebuttable presumption that the signature is invalid. If the qualificd voter file indicates that, on the
date the elector signed the petition, the elector was not registered o vole in the city or township designated on the
petition, there is a rebuttable presumption that the signature is invalid. The board may cavse any doubtful signatures
10 be checked against the registration records by the clerk of any political subdivision in which the petitions were
circulated, to determing the authenticity of the signalurcs or to verify the registrations, Upon request, the clerk of any
political subdivision shall cooperate fully with the board in determining the validity of doubtful signatures by
rechecking the signature against registration records in an cxpeditious and proper manner,[ [FN1]]

ENI, Although none of the parties has quoted the current version of MCL 168.476(1), which was tecently
amended by 2005 PA 71, which was approved and filed on Tuly 14, 2005, to take immediate elfect, the slight
modifications made by that act would not affect the arguments raised by the partizs. We quote the current,
effective version.

**145 This Court has stated that the board's duly is limited to determining whether the form of the petition
substantially complies with the stammory requirements and whether there are sufficient signatures to warrant
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certification of the proposal, Citizens for Protection of Marriage, supra al 492 688 N.W . 2d 338, citing Ferency v
Secretary of State, 409 Mich, 569, 297 N.W.2d 544 (1980); Council About Parochiaid v. Secretary of State, 403
Mich. 396 270 NNW.2d 1 (1978); Leininger v. Secretary of State, 316 Mich. 644, 26 N.W.2d 345 (1947).

In Citizens for Protection of Marriage this Court examined the scope of the board’s duties in the context of an
initiative petition to recognize that the union of one man and one woman in marriage shall be the only agreement
recopnized as a marriage for any purpose. *517 The Sceretary of State cstimated that there were 462243 valid
signatures on the petition and the number of valid signatures required was 317,757, However, two members of the
board declined to certify the petition on the basis that the proposal was unlawful and unconstitutional. As a result, the
ballot proponents filed a complaint for mandamus relief in this Court and sought immediate reliet’ because the
proponents wanted the proposal placed on the November 2004 hallot. 7d. at 489-491, 6RR N.W.2d 538. This Court
issued an order and opinion that granted an order of mandaimus because the board breached its clear legal duty to
cerlify the petition where the petition was in the proper form and had sufficient signatures. Id at 492-493, 688 N.W.2d
538. In doing so, this Court further held that the hoard erred in considering the merits of the proposal because it did
not have authority to consider the lawfulness of the proposal. [FIN2] Id. at 493, 688 N.W.2d 5338,

IN2. Thiz Court also ruled that the constitutionality of the proposal was not ripe for review. Citizens for
Protection of Marriage, supra at 493, 688 N.W.2d 538.

In Deleeuw this Court also examined the board's dutics regarding qualifying petitions under MCI,. 168.552(8), which is
similar to MCL 168.476(1). The board could not reach a majority decision on several motions, including certification,
regarding a petition to nominate Ralph Nader as an independent candidate for the office of the President of the United
Seates for the November 2004 election. The signatures for the petition were collected by members and officials of the
Republican Party, and the Michigan Democratic Party Chairman filed a challenge to the petition, asserting, among
other things, that Nader's qualifying petition could not include the signatures filed by Nick Deleeuw because under
MCL 168.520, the candidate must file the petition, and that a substantial number of the signatres *518 had been
obtained in viplation of Michigan elcction law. Deleenw, supra at 499-500. 8% N.W 2d 847, After the plaintiffs filed
a complaint for mandamus, this Court issued an order and opinion and granted the complaint for mandamus. Noting
there was nothing in MCL 168.552(8) that would permit the board (o look behind (the signatures to determine the
motives of the individual signatories or the motives or desires of the candidate, this Court stated:
Under MCT. 168.552(8), challenges o the sufficiency of the petition are limited to "questioning the registration or
the genuineness of the sipnature of the circulator or of a person signing a ... petition filed with the secretary of
state...." The board had no authority to consider any issues other than those identified in MCL 168.552(8). The
challenge Lo the petition failed (o establish that there were not at least thirly thousand #*%*146 valid signatures filed in
support of Nader's candidacy, and, in fact, the board never disputed the genuineness of the signatwres or the
registration status of the people who signed the petitions. Rather, the challenge alleged various violations of election
law, a subject that 1z not within the scope of the board's review. See MCL 168 31 (requiring the Scerotary of State to
report election fraud to the Attorney (General or prosecutor) and MCL 168,943 {confeming on circuit courts
* »  jurisdiction over offenses committed under the act). [Delecuw, supra at 501, 688 N.W .2d §47 ]
As a result, this Court held that the board breached its clear legal duty to certify the petition because the challenge to
the petition failed to establish that thers were not at least 30,000 valid signatures filed in support. I, at 501-502, 688
N.W.2d 847.

[6] Here, OKD and two board members contend thai the board's authority to conduct an investigation into the
allegations of fraud is drawn from subscetion 2 of MCL 168.476, which provides:
*519 The board of state canvassers may hold hearings upon any complaints filed or for any purpose considered
necessary by the board to conduct investigations of the petitions. To conduct a hearing, the board may issue
subpoenas and administer caths, The board may also adjourn from time to time awaiting receipt of returns from
investigations that are being made or for other necessary purposcs, but shall complete the canvass at least 2 months
before the election at which the proposal is to be submitted,
The challengers and intervenors assert that the Legislature, through § 476(2), conferred broad authority on the board to
"hold hearings upon any complaints filed or for any pwpase considered necessary by the board to conduct
investigations of the petitions.” (Emphasis added.) Yet, it is clear to us that the Legislature has only conferred upon the
Board the authority to canvass the petition "to ascertain if the petitions have been signed by the requisite number of
qualificd and registered electors,” MCIL, 168.476(1). MCL 168.476(1) clearly indicates that this authority encompasses
examining the validity of the signamures and the registralion status of cach clector whose signature appears on the
petition and investigating any doubtful signatures. Moreover, it is also clear that the Legislature, through MCL
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168.476(2), only conferred upon the board the right to hold hearings, should a complaint be filed or for any purpose
considered necessary "to conduct investigations of the petitions.” We cannot construe § 476(2) as a delegation of
additional authority or as an expansion beyond the authority prescribed under § 476(1). Here, the challengers and
intervenors seek an investigation that goes beyond the four corners of the petition itself (i.e., the validity of the
signatures or regisiralion status of the electors) into the cireumstances by which the sighatures were obtained. Such an
investigation is clearly beyond the scope of the board's authority sct *520 forth under MCL 168.476(1). Recause the
Legislature [ailed to provide the board with autharity to investigate and determine whether fraudulent representations
were made by the circulators of an initiative petition, we hold that (he board has no statutory authority to conduct such
an investigation. Moreover, an attempt by the board to go beyond its authority as clearly outlined in the Constitution
and statutes undermines the constitutional provision that reserves for the people of the state of Michigan the power to
propose laws through ballot initiatives, [FN3]

I'N3. Const. 1963, art, 2, § 9 provides, "The people reserve o themselves the power to proposge laws and to
cnact and reject laws, called the initiative, and the power to approve or reject laws enacted by the legislature,
called the referendum...."

**147 Because there is no dispute that the form of the petition is proper or that there are sufficient signatures, we
conclude that the board is obligated w certify the petition, and thus, breached its clear legal duty to certily the petition.
[EN4{ Accordingly, we remand to the Board of State Canvassers with directions to approve the petition for placement
on the November 2006 ballot, Along with the releasc of this opinion, we issue an order of mandamus. We retain
Jurisdiction.

EN4. The OKD intervenors also contend that the petition failed to comply with MCL 168.482(3). Yet, they
acknowledge that this Court previously rejected this argument in Coalition to Defend Affirmative Action,
supra at 395, 686 N.W,2d 287, Therafore, we will not address this argument any further.

END OF DOCUMENT
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COA No. 264204,

March 29, 2(106,

On order of the Court, the application for leave to appeal the October 31, 2005 judgment of the Coutt of Appeals is
considered, and it is DENIED, because we are not persuaded that the questions presented should be reviewed by this
Court. The motion for stay and the miscellaneous motions are DENIED.

KELLY, J, would grant lcave to appeal.
474 Mich, 1049, 711 N.W 24 §1
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