IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION
Case No. 5:15-CV-156-D

RALEIGH WAKE CITIZENS ASSOCIATION, )
INC, JANNET B. BARNES, BEVERLEY S)
CLARK, WILLIAM B. CLIFFORD, BRIAN )
FITZSIMMONS, GREG FLYNN, DUSTIN)
MATTHEW INGALLS, AMY T. LEE, ERWIN )
PORTMAN, SUSAN PORTMAN, JANE C.)
ROGERS, BARBARA D. VANDENBERGH, JOHN)
G. VANDENBERGH, AMY WOMBLE, and)
PERRY WOODS,

Plaintiffs,

THE WAKE COUNTY BOARD OF ELECTIONS,

Defendant.

N N N N N N N N N N N N N N N

FIRST AMENDED ANSWER TO
PLAINTIFFS’ AMENDED
COMPLAINT BY DEFENDANT
WAKE COUNTY BOARD OF
ELECTIONS

ANSWER AND DEFENSES

Defendant Wake County Board of Elections (“BoafdEtections”), by and through

undersigned counsel and within the time permittgd=ed. R. Civ. P. 15(a), submits this First

Amended Answer to Plaintiffs’ Amended Complainf@lows:

FIRST DEFENSE AND ANSWER

1. It is admitted that Session Law 2015-4 changedribthod of electing the Wake
County Board of County Commissioners beginning wiith 2016 elections. It is admitted upon

information and belief that Plaintiffs are votersdaan association of voters who live in Wake
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County. Except as expressly admitted herein, #maming allegations in Paragraph 1 are
denied.

2. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in the first sentence afdgraph 2 and, therefore, those allegations are
denied. The allegations in the second sentendeacdgraph 2 call for legal conclusions for
which no response is required. To the extentporese is required, those allegations are denied.

3. The allegations in Paragraph 3 call for legal cosidns for which no response is
required. To the extent a response is requirazietiallegations are denied. Defendant further
responds that it lacks knowledge or sufficient infation to form a belief as to the truth of the
allegations in Paragraph 3 relating to the motoradi of the General Assembly in enacting
Session Law 2015-4 and, therefore, those allegatoa denied.

4. The allegations in Paragraph 4 call for a legalctasion for which no response is
required. To the extent a response is requiredalliegations in Paragraph 4 are denied.

JURISDICTION AND VENUE

5. The allegations in Paragraph 5 call for legal cosicins relating to jurisdiction
for which no response is required.

6. The allegations in Paragraph 6 call for legal cosidns relating to jurisdiction
for which no response is required.

7. The allegations in Paragraph 7 call for legal cosidns relating to jurisdiction
for which no response is required.

8. The allegations in Paragraph 8 call for legal cosicins relating to jurisdiction

for which no response is required.
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PLAINTIFES

9. Defendant lacks knowledge or sufficient informatrefating to the allegations in
Paragraph 9, and therefore, the allegations ingPapa 9 are denied.

10. Defendant lacks knowledge or sufficient informatrefating to the allegations in
Paragraph 10, and therefore, the allegations iagPaph 10 are denied. The allegations in
Paragraph 10 that (a) District 4 is an overpopdlaed racially gerrymandered district and (b)
District A is overpopulated both call for legal @iusions for which no response is required. To
the extent a response is required, those allegatimndenied.

11. Defendant lacks knowledge or sufficient informatrefating to the allegations in
Paragraph 11, and therefore, the allegations iagPaph 11 are denied.

12. Defendant lacks knowledge or sufficient informatrefating to the allegations in
Paragraph 12, and therefore, the allegations imdPaph 12 are denied. Defendant further
responds that it lacks knowledge or sufficient infation to form a belief as to the truth of the
allegations in Paragraph 12 relating to the matwet of the General Assembly in enacting
Session Law 2015-4 and, therefore, those allegatoa denied.

13. It is admitted upon information and belief that J@inB. Barnes is a registered
voter in Wake County. Defendant lacks knowledgsudficient information to form a belief as
to the truth of the allegations in Paragraph 13, @hdrefore, those allegations are denied.
Defendant further responds that the allegationsParagraph 13 that (a) District 4 is an
overpopulated and racially gerrymandered distnnet é) that District A is overpopulated both
call for legal conclusions for which no responseerguired. To the extent a response is required,
those allegations are denied. Except as expresshitted herein, the allegations in Paragraph

13 are denied.
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14. It is admitted on information and belief that BdegrS. Clark is a registered voter
in Wake County. Defendant lacks knowledge or sigfit information to form a belief as to the
truth of the allegations in Paragraph 14 and, foeee those allegations are denied. Defendant
further responds that the allegations in Paragraghthat District 3 and District A are
overpopulated call for legal conclusions for whioh response is required. To the extent a
response is required, those allegations are denkexkcept as expressly admitted herein, the
allegations in Paragraph 14 are denied.

15. It is admitted on information and belief that Waltn B. Clifford is a registered
voter in Wake County. Defendant lacks knowledgsudficient information to form a belief as
to the truth of the allegations in Paragraph 15, @hdrefore, those allegations are denied.
Defendant further responds that the allegatiorRaragraph 15 that District 3 and District A are
overpopulated call for legal conclusions for whioh response is required. To the extent a
response is required, those allegations are denkexkcept as expressly admitted herein, the
allegations in Paragraph 15 are denied.

16. It is admitted on information and belief that Bri&itzsimmons is a registered
voter in Wake County. Defendant lacks knowledgsudficient information to form a belief as
to the truth of the allegations in Paragraph 16, @hdrefore, those allegations are denied.
Defendant further responds that the allegationara§raph 16 that District 3 is overpopulated
calls for a legal conclusion for which no respomseaequired. To the extent a response is
required, that allegation is denied. Except asresqly admitted herein, the allegations in
Paragraph 16 are denied.

17. It is admitted on information and belief that Griélgnn is a registered voter in

Wake County. Defendant lacks knowledge or sufficiaformation to form a belief as to the

4
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truth of the allegations in Paragraph 17 and, foeee those allegations are denied. Defendant
further responds that the allegations in Paragraphthat District 3 and District A are
overpopulated call for legal conclusion for which response is required. To the extent a
response is required, those allegations are denkexkcept as expressly admitted herein, the
allegations in Paragraph 17 are denied.

18. Itis admitted on information and belief that Duastllatthew Ingalls is a registered
voter in Wake County. Defendant lacks knowledgsudficient information to form a belief as
to the truth of the allegations in Paragraph 18, @hdrefore, those allegations are denied.
Defendant further responds that the allegationsParagraph 18 that (a) District 4 is an
overpopulated and racially gerrymandered distnat éb) that District A is overpopulated call
for legal conclusions for which no response is me&gli To the extent a response is required,
those allegations are denied. Except as expresshitted herein, the allegations in Paragraph
18 are denied.

19. It is admitted on information and belief that Amy Oee is a registered voter in
Wake County. Defendant lacks knowledge or sufficiaformation to form a belief as to the
truth of the allegations in Paragraph 19 and, foeee those allegations are denied. Defendant
further responds that the allegation in Paragre@hhat District 3 is overpopulated calls for a
legal conclusion for which no response is requirdch the extent a response is required, that
allegation is denied. Except as expressly admitiexein, the allegations in Paragraph 19 are
denied.

20. It is admitted on information and belief that EnfRortman and Susan Portman
are registered voters in Wake County. Defendaksl&nowledge or sufficient information to

form a belief as to the truth of the allegationPiaragraph 20 and, therefore, those allegations
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are denied. Defendant further responds that tlegatlon in Paragraph 20 that District 6 is

overpopulated calls for a legal conclusion for vhiw response is required. To the extent a
response is required, that allegation is deniedxcept as expressly admitted herein, the
allegations in Paragraph 20 are denied.

21. Itis admitted on information and belief that J&eRogers is a registered voter in
Wake County. Defendant lacks knowledge or sufficiaformation to form a belief as to the
truth of the allegations in Paragraph 21 and, foeee those allegations are denied. Defendant
further responds that the allegation in Paragraplthat District A is overpopulated calls for a
legal conclusion for which no response is requirdch the extent a response is required, that
allegation is denied. Except as expressly admitiexein, the allegations in Paragraph 21 are
denied.

22. Itis admitted on information and belief that Bad®. Vandenbergh and John G.
Vandenbergh are registered voters in Wake Couiligfendant lacks knowledge or sufficient
information to form a belief as to the truth of thkegations in Paragraph 22 and, therefore,
those allegations are denied. Defendant furthegyaeds that the allegation in Paragraph 22 that
District A is overpopulated calls for a legal camibn for which no response is required. To the
extent a response is required, that allegatioremsedl. Except as expressly admitted herein, the
allegations in Paragraph 22 are denied.

23. Itis admitted on information and belief that AmyoWible is a registered voter in
Wake County. Defendant lacks knowledge or sufficiaformation to form a belief as to the
truth of the allegations in Paragraph 23 and, foeee those allegations are denied. Defendant
further responds that the allegations in Paragraphthat District 3 and District A are
overpopulated call for legal conclusions for whioh response is required. To the extent a

6
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response is required, those allegations are denkexkcept as expressly admitted herein, the
allegations in Paragraph 23 are denied. Excepixpessly admitted herein, the allegations in
Paragraph 23 are denied.

24. It is admitted on information and belief that PevWApods is a registered voter in
Wake County. Defendant lacks knowledge or sufficiaformation to form a belief as to the
truth of the allegations in Paragraph 24 and, foeee those allegations are denied. Defendant
further responds that the allegations in Parag@pkhat (a) District 4 is an overpopulated and
racially gerrymandered district and (b) that DwtrA is overpopulated both call for legal
conclusions for which no response is required. ti® extent a response is required, those
allegations are denied. Except as expressly agliniiterein, the allegations in Paragraph 24 are
denied.

25. Defendant lacks knowledge or sufficient informatietating to the allegations in
Paragraph 25, and therefore, the allegations imdPaph 25 are denied. Defendant further
responds that the allegation in Paragraph 25 tkatals are unjustifiably overpopulated calls for
legal conclusions for which no response is requir@d the extent a response is required, that
allegation is denied. Except as expressly admitiexein, the allegations in Paragraph 25 are
denied.

26. Defendant lacks knowledge or sufficient informatietating to the allegations in
Paragraph 26, and therefore, the allegations iadPaph 26 are denied. The allegations in
Paragraph 26 that District 4 is a racially gerrydened district or is otherwise discriminatory
call for legal conclusions for which no responseerguired. To the extent a response is required,
those allegations are denied. Except as expresshitted herein, the allegations in Paragraph

26 are denied.
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DEFENDANT

27. Admitted.

ADDITIONAL FACTUAL ALLEGATIONS

28.  Denied.

29. Itis admitted that in June of 2011 the Board otity Commissioners adopted a
new set of residence districts comprised of whalecipcts. Defendant lacks knowledge or
sufficient information to form a belief as to thath of the remaining allegations in Paragraph
29, and therefore, those allegations are deniedcce as expressly admitted herein, the

allegations in Paragraph 29 are denied.

30. Admitted.
31. Admitted.
32. Admitted.

33. Itis admitted, upon information and belief, than&te Bill 181 was introduced
on March 4, 2015. Except as expressly admittedihgthe allegations in Paragraph 33 are
denied.

34. It is admitted, upon information and belief, than&te Bill 181 was ratified on
April 2, 2015 as Session Law 2015-4. Defendarkddamowledge or sufficient information to
form a belief as to the truth of the allegationPiaragraph 34, and therefore, those allegations
are denied. Except as expressly admitted heleraltegations in Paragraph 34 are denied.

35. The allegations in Paragraph 35 are based upomprthasions of Session Law
2015-4. Those provisions speak for themselves.cepixas expressly admitted herein, the

allegations in Paragraph 35 are denied.
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36. Defendant lacks knowledge or sufficient informatiimnform a belief as to the
truth of the allegations in Paragraph 36, and foeegethe allegations in Paragraph 36 are denied.

37.  Admitted upon information and belief.

38. Defendant lacks knowledge or sufficient informatiimnform a belief as to the
truth of the allegations in Paragraph 38, and foeegethe allegations in Paragraph 38 are denied.

39. Denied.

40. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 40, and foeegethe allegations in Paragraph 40 are denied.

41. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 41, and foeegethe allegations in Paragraph 41 are denied.

42. Defendant admits that, upon information and betie¢ county government and
the county commissioners, collectively, intend ¢ove the people of Wake County. Defendant
lacks knowledge or sufficient information to form beelief as to the goals of the county
government as a whole or to any elected officiglanticular and, therefore, those allegations are
denied. Except as expressly admitted herein,ltbgations in Paragraph 42 are denied.

43. Defendant lacks knowledge or sufficient informatimnform a belief as to the
nature, extent, and geographic scope of the “sesvVithat the county is responsible to provide,
and therefore, the allegations in the first claokéaragraph 43 are denied. Defendant lacks
knowledge or sufficient information to form a bélas to what the General Assembly purported
to do with respect to the creation of the districtsSession Law 2015-14 and, therefore, the
allegations in the second clause of Paragraph d3danied. The remaining allegations in
Paragraph 43 are based upon the provisions ofd@ekaiv 2015-4, which speak for themselves.
Except as expressly admitted herein, the allegaiiofParagraph 43 are denied.

9
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44. The allegations in Paragraph 44 are based upomprthasions of Session Law
2015-4. Those provisions speak for themselves.

45.  The allegations in the first clause in Paragrapladbbased upon the provisions
of Session Law 2015-4. Those provisions speakhfemselves. Defendant lacks knowledge or
sufficient information to form a belief as to thrath of the remaining allegations in Paragraph 45
and therefore, the remaining allegations in Papag#b are denied.

46. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the remaining allegations in Paragraphad@ therefore, the allegations in Paragraph 46
are denied.

47. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 47 and tloeegtthe allegations in Paragraph 47 are denied.

48. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 48. Thegall®ns in Paragraph 48 that District A is
overpopulated and District B is underpopulated fmlllegal conclusions for which no response
is required. To the extent a response is requihede allegations are denied.

49. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 49. Thegaliens in Paragraph 49 that Districts 3, 4, and 6
are overpopulated call for legal conclusions folickimo response is required. To the extent a
response is required, those allegations are denied.

50. Defendant lacks knowledge or sufficient informatiimnform a belief as to the

truth of the allegations in Paragraph 50 and tloeegtthe allegations in Paragraph 50 are denied.

10
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51. Defendant lacks knowledge or sufficient informatiimnform a belief as to the
truth of the remaining allegations in Paragraphabd therefore, the allegations in Paragraph 51
are denied.

52. Defendant lacks knowledge or sufficient informatiimnform a belief as to the
truth of the remaining allegations in Paragraphab@ therefore, the allegations in Paragraph 52
are denied.

53. Defendant lacks knowledge or sufficient informatiimnform a belief as to the
truth of the remaining allegations in ParagraphaB8 therefore, the allegations in Paragraph 53
are denied.

54. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 54 and tloeegtthe allegations in Paragraph 54 are denied.

55.  Denied.

56. Denied.

57. Defendant lacks knowledge or sufficient informatiimnform a belief as to the
truth of the allegations in Paragraph 57 and tloeegtthe allegations in Paragraph 57 are denied.

58. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 58 and tloeegtthe allegations in Paragraph 58 are denied.

59. Itis admitted, upon information and belief, thadResentative Gill introduced an
amendment to the SB 181. Defendant lacks knowledgaefficient information to form a belief
as to the truth of the remaining allegations ina@easiph 59 and therefore, the allegations in
Paragraph 59 are denied.

60. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 60 and tloeegtthe allegations in Paragraph 60 are denied.

11
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61. Admitted upon information and belief.

62. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 62 and tloeegtthe allegations in Paragraph 62 are denied.

63. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 63 and tloeegtthe allegations in Paragraph 63 are denied.

64. Defendant lacks knowledge or sufficient informattorform a belief as to the
truth of the allegations in Paragraph 64 and tloeegtthe allegations in Paragraph 64 are denied.

65. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 65 and tloeegtthe allegations in Paragraph 65 are denied.

66. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 66 and tloeegtthe allegations in Paragraph 66 are denied.

67. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 67 and tloeegtthe allegations in Paragraph 67 are denied.

68. The allegations in Paragraph 68 call for legal dasions for which no response
is required. To the extent a response is requihedallegations in Paragraph 68 are denied.

69.  Admitted upon information and belief.

70. It is admitted that African-Americans have beencidd to the Wake County
Board of Commissioners. Defendant lacks knowlenigsufficient information to form a belief
as to the truth of the remaining allegations inageasph 70 and therefore, the allegations in
Paragraph 70 are denied. Except as expressly tadnhmérein, the allegations in Paragraph 70
are denied.

71. Admitted.

12
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72. Defendant lacks knowledge or sufficient informatianform a belief as to the
truth of the allegations in Paragraph 72 and tloeegtthe allegations in Paragraph 72 are denied.
73. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 73 and tloeegtthe allegations in Paragraph 73 are denied.
74. Defendant lacks knowledge or sufficient informatimnform a belief as to the
truth of the allegations in Paragraph 74 and tloeegtthe allegations in Paragraph 74 are denied.
75. Defendant lacks knowledge or sufficient informatimnform a belief as to the

truth of the allegations in Paragraph 75 and tloeegtthe allegations in Paragraph 75 are denied.

76.  Denied.
77.  Denied.
78.  Denied.
79. Denied.
80. Denied.

FIRST CLAIM FOR RELIEF

81. Defendant Wake County Board of Elections incorpesdiy reference and relies
herein upon all of its responses to prior paraggaphthe Amended Complaint. Except as
expressly admitted herein, the allegations in Rargg81 are denied.

82. The allegations in paragraph 82 call for legal ¢esions for which no response is
required. To the extent a response is requirederdant responds that the Fourteenth
Amendment is applicable to every American.

83.  The allegations in paragraph 83 call for legal ¢esions for which no response is
required. To the extent a response is requirederdant responds that the Fourteenth

Amendment is applicable to every American.
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84. Denied.

85. Denied.
86. Denied.
87. Denied.

SECOND CLAIM FOR RELIEF

88. Defendant Wake County Board of Elections incorpesdiy reference and relies
herein upon all of its responses to prior paraggaphthe Amended Complaint. Except as
expressly admitted herein, the allegations in Rarg88 are denied.

89. The allegations in paragraph 89 call for legal ¢wsions for which no response is
required. To the extent a response is requirederdant responds that the Fourteenth
Amendment is applicable to every American.

90. The allegations in paragraph 90 call for legal ¢esions for which no response is
required. To the extent a response is requirederdant responds that the Fourteenth

Amendment is applicable to every American.

91. Denied.
92. Denied.
93. Denied.
94.  Denied.

THIRD CLAIM FOR RELIEF

14
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95. Defendant Wake County Board of Elections incorpesdiy reference and relies
herein upon all of its responses to prior paraggaphthe Amended Complaint. Except as

expressly admitted herein, Plaintiffs’ allegatian$?aragraph 95 are denied.

96. Denied.
97. Denied.
98. Denied.

Plaintiffs’ prayer for relief is denied in its erdty.

SECOND DEFENSE
(Failure to State a Claim for Which Relief Can Be Ganted, Fed. R. Civ. P. 12(b)(6))

Plaintiffs’ third claim for relief fails to state alaim for which relief can be granted.
Plaintiffs’ claim that race was the predominanttéacn the drawing of District 4 conflicts with
(i) Plaintiffs’ other allegations in this actiong&ding the motivations of the General Assembly
in drawing the districts, and (ii) the allegatioinsa previously-filed action by some of these
same plaintiffs challenging these same electosttidis in elections for the Wake County Board
of Education \\right v. State of North Carolina, No. 5:13-CV-607-D).

THIRD DEFENSE
(Failure to Join a Necessary Party, Fed. R. Civ. R.2(b)(7) and 19(a))

Plaintiff has failed to name a necessary partgyant to Rules 19(a) and 12(b)(7). As a
practical matter, in the absence of the Attorneyésal of North Carolina as a Defendant, the
ability of the Attorney General to perform his congional and common law duty to defend the
constitutionality of Session Law 2015-4 will be ieaed and/or impeded pursuant to Rule
19(a)(1)(B)(i). The Attorney General of North Clima has a duty to appear for and defend all

15
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actions in in which the State, or its agencies @ifiders, have an interestSee, e.g., N.C. Gen.
Stat. § 114-2(1)Martin v. Thornburg, 320 N.C. 533, 546, 359 S.E.2d 472, 479 (1987Mhis
duty includes defending actions challenging thestitutionality of state statutes, and the
Attorney General has historically discharged thidyd The Attorney General informed this
Court in a related cas&\fight, et al. v. Sate of North Carolina, et al., 5:13-cv-607-D) that he
intended to move to intervene in that case in tlemethe State of North Carolina was dismissed
as a party. \\wight, D.E. 28, p. 17 n.6]. A representative of theoAtey General's Office,
however, recently informed counsel for Defendaat the Attorney General does not intend to
move to intervene in this matter—a result thahnsistent with the Attorney General’s duty to
defend the constitutionality of the duly-enactedssen Law 2015-4. Defendant Wake County
Board of Elections does not have the same dutiiseaAttorney General with respect to Session
Law 2015-4. As a result, the Attorney General reeaessary party whose joinder to this action
is required pursuant to Rule 19(a) of the Fedetd¢&Kof Civil Procedure.

PRAYER FOR RELIEF

WHEREFORE, the Defendant Wake County Board of tiflas, having fully answered
the Plaintiffs’ Amended Complaint, prays for théldaing relief:
a. That Plaintiffs’ third claim for relief be dismisdge
b. That the Attorney General of North Carolina be gulras a Defendant;
c. That Plaintiffs have and recover no relief by wayhess Amended Complaint;
d. That the costs of the action be taxed to Plaintiffs

e. For such other and further relief as the court oh@gm just and proper.
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This the 24th day of August, 2015.

/s/ Charles F. Marshall
Charles F. Marshall

N.C. State Bar No. 23297
cmarshall@brookspierce.com

Matthew B. Tynan
N.C. State Bar No. 47181
mtynan@brookspierce.com

BROOKS, PIERCE, McLENDON,
HUMPHREY & LEONARD, L.L.P.

1600 Wells Fargo Capitol Center

150 Fayetteville Street

Raleigh, NC 27601

Telephone: (919) 839-0300

Fax: (919) 839-0304

Attorneys for Defendant Wake County Board of
Elections
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CERTIFICATE OF SERVICE

| hereby certify that on August 24th, 2015, | elentcally filed the foregoing with the
Clerk of the Court using the CM/ECF system and heegfied that such filing was sent
electronically using the CM/ECF system to the failog:

Anita S. Earls

Southern Coalition for Social Justice
1415 West Highway 54, Suite 101
Durham, NC 27707

919-323-3380 x115

Fax: 919-323-3942

Email: anita@southerncoalition.org
Counsd for Plaintiffs

Respectfully Submitted,

/s/Charles F. Marshall

Matthew B. Tynan

N.C. State Bar No. 47181

BROOKS, PIERCE, McLENDON,
HUMPHREY & LEONARD, L.L.P.

230 North Elm Street

Suite 2000

Post Office Box 26000

Greensboro, NC 27401

Telephone:  (336) 271-3171

Fax: (336) 232-9171

mtynan@brookspierce.com

Attorney for Defendant
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