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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS’
CENTRAL DIVISION

JACKIE WILLIAMS SIMPSON ET AL PLAINTIFFS
V. No. 4:22-CV-213-JM-DRS-DPM
ASA HUTCHINSON ET AL DEFENDANTS

BRIEF IN SUPPORT OF PLAINTIFFS’ RESPONSE TO
DEFENDANTS’ MOTION TO DISMISS

INTRODUCTION

The opening paragraph of Defendants’ Brief begins with the statement that
“Redistricting is ‘a most difficult subject.”” (quoting Miller v. Johnson, 515 U.S.
900, 915 (1995)), which is, to be sure, an understatement. Defendants then attempt
to characterize the Plaintiffs’ motivations as being purely political, claiming that
“[N]either state nor federal law provides a vehicle for Plaintiffs to transform their
political dissatisfaction — and preference for a more Democrat-friendly map — into
a valid legal claim.” Defendants obviously do so in hopes of finding refuge in the
Supreme Court’s holdings that challenges to redistricting plans based on political
motivations are not justiciable. Rucho v. Common Cause, 139 S.Ct. 2484, 204

L.Ed.2d 931 (2019) (political gerrymandering is nonjusticiable.)
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Perhaps being in the highly-politicized atmosphere of the Arkansas Attorney
General’s office it becomes natural for that Office, representing the State, to
project their worldview onto others. However, there is frequently a fine line
between political interests and the protection of civil and voting rights. The
Plaintiffs in this case are not a political party, although some are elected officials.
They are, however, all Blacks, and are interested only in preserving the integrity of
their vote, their ability to vote as a community, and to have a vote that is as
meaningful as all other citizens of this State. The actions of the Arkansas General
Assembly, the Governor of Arkansas and the Secretary of State of Arkansas in the
development and implementation of the 2021 Reapportionment Plan that is
complained of have treated the Plaintiffs as mere pawns in a transparent and
dehumanizing effort to reduce Plaintiffs’ cohesiveness in the Second
Congressional District in order to shore-up the perpetuation of the election of
white, Republican members of Congress from that District. Plaintiffs are seeking
equal justice and an opportunity to have a meaningful role in selecting members of
Congress who will represent them as well as the white, Republican establishment.

Putting aside the Defendants’ efforts to politicize the motivations of the
Plaintiffs, Defendants make two major objections to the Plaintiffs’ Complaint as
the basis for their Motion to Dismiss. The first objection is that the sovereign

immunity provision of the Eleventh Amendment to the U.S. Constitution prohibits
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the bringing of this suit against at least one of the Defendants. The second
objection is that Plaintiffs have failed to state any claim for which relief may be
granted under either Federal or Arkansas law. Each of these objections have

several components and each is wrong.

BACKGROUND

In the 2021 Congressional Redistricting, the Arkansas General Assembly
made relatively few changes, but Defendants are incorrect in claiming in their
Brief (Def. Brief p. 4) that “Plaintiffs concede that the changes that were made are
insignificant.” Instead, Plaintiffs quoted the Defendant Governor Asa Hutchinson
in saying that “three of the four congressional districts do not differ that much from
the current percentages.” (Id.) He did, however, go on to state that the changes in
made in the Second Congressional District were “concerning.”

Plaintiffs’ claim in this case is that the General Assembly “cracked” or split-
off approximately 24,000 people from the largely Black-populated area of southern
Pulaski County from the Second District into the First and Fourth Districts by
drawing two “fingers” or peninsulas from the First and Fourth Districts into the
Second District in southern Pulaski County — areas that are overwhelmingly Black

and that historically vote cohesively — in order to dilute the votes of those people
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and to stem the increasing threat to the continued re-election of the Republican
Congressional incumbent in the Second District.

To offset the loss of that number of people from the Second District, the
General Assembly chose to move Cleburne County in north-central Arkansas —
formerly of the First District — into the Second District. Not coincidentally,
Cleburne County’s population is approximately 24,000, and it is virtually (98%)
all-white.

The Complaint alleges in Paragraph 32 that the Black vote in District Two
has, in recent years, become highly influential in congressional elections. The
percentage of votes for Black candidates for Congress in that District have
increased due to the presence of a substantial number of Black voters in southern
Pulaski County, and their propensity to vote in a block. In the general election for
Second District congressman in November 2020, Joyce Elliott, a Black educator
and State Senator from Senate District 31 (constituting a portion of Pulaski
County), received 44.6 percent of the votes to the incumbent congressman banker
French Hill’s 55.3 percent.

The Complaint also alleges that the Second District is the only electorally
competitive congressional district in the state for Blacks, and the cohesive Black
voting population and other ethnic minorities and their policy concerns have been a

major consideration for congressional candidates of both parties. As a result of



Case 4:22-cv-00213-JM-DRS-DPM Document 18 Filed 05/09/22 Page 5 of 36

Acts 1114/1116 (the 2021 Reapportionment Bills), those minorities and their
Interests in national policies, such as education, health care, economic and social
Issues, are no longer a significant consideration for the congressman representing
the district.

The Defendants attempt to justify their Reapportionment simply on
achieving a proportional balance among the four Districts. That rings hollow when
the Complaint alleges, and the facts will show, that over 24,000 Blacks
gerrymandered from the Second District were replaced by over 24,000 whites. It
also violated some of the generally-recognized guidelines of redistricting that
districts should be compact, that counties and other political subdivisions should be
preserved intact, and that communities in which residents have common interests
should be preserved. There were other Plans proposed that achieved the purpose of
balancing populations among the Districts without splitting the heavily Black
populated areas of Congressional District Two. No, this plan was deliberately
developed primarily to reduce the increasing strength of Black voters in the Second
District in order to preserve the incumbent’s job security.

Referring back to Defendant Governor Asa Hutchinson’s comment that
“three of the four congressional districts do not differ that much from the current
percentages,” it is clear that he believed that the gerrymandering made in the

Second District’s boundaries was significant. It is also noteworthy that Governor
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Hutchinson refused to sign the Reapportionment bills, allowing them to become
law without his signature, stating:
| am concerned about the impact of the redistricting plan on minority
populations. While the percentage of minority populations for three of
the four congressional districts do not differ that much from the

current percentages, the removal of minority areas in Pulaski County
into two different congressional districts does raise concerns.

(Complaint, 129)

Standard Of Review Of Motion To Dismiss

In evaluating a Motion to Dismiss a complaint under Federal Rule of Civil
Procedure 12(b), The Court accepts as true all factual allegations in the complaint
in the light most favorable to the nonmoving party. Smithrud v. City of St. Paul,
746 F.3d 391, 397 (8th Cir. 2014). However, the Court need not accept as true a
plaintiff's conclusory allegations or legal conclusions drawn from the facts. Hanten
v. Sch. Dist. of Riverview Gardens, 183 F.3d 799, 805 (8th Cir. 1999); Westcott v.
City of Omaha, 901 F.2d 1486, 1488 (8th Cir. 1990). Although detailed allegations
are not required to survive a Rule 12(b)(6) motion to dismiss, “a complaint must
contain sufficient factual matter, accepted as true, ‘to state a claim to relief that is
plausible on its face.” ”” Ashcroft v. Igbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173
L.Ed.2d 868 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127

S.Ct. 1955, 167 L.Ed.2d 929 (2007)). “A claim has facial plausibility when the
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plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Id. “Threadbare
recitals of the elements of a cause of action, supported by mere conclusory
statements, do not suffice.” Id. The plausibility standard is not akin to a
"probability requirement," but it asks for more than a sheer possibility that a
defendant has acted unlawfully. Ibid.

As will be demonstrated herein, Plaintiffs have met this standard.

ARGUMENT
1. Sovereign Immunity Does Not Bar This Litigation
The Eleventh Amendment establishes a general prohibition of suits in
federal court by a citizen of a state against his state or an officer or agency of that
state. Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 100, 104 S.Ct.
900, 79 L.Ed.2d 67 (1984). However, there are exceptions to this rule. Relevant
here, a suit against a state official may go forward in the limited circumstances
identified by the Supreme Court in Ex Parte Young. Under the Ex Parte
Young doctrine, a private party can sue a state officer in his official capacity to
enjoin a prospective action that would violate federal law. In determining whether
this exception applies, a court conducts “a straightforward inquiry into whether
[the] complaint alleges an ongoing violation of federal law and seeks relief

properly characterized as prospective.” Verizon Maryland, Inc. v. Pub. Serv.
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Comm'n of Maryland, 535 U.S. 635, 645, 122 S.Ct. 1753, 152 L.Ed.2d 871

(2002) (alteration in original) (internal quotation omitted). Here, there is no dispute
that the relief plaintiffs seek is prospective. The only question is whether Plaintiffs
have alleged that the defendants are engaged in an ongoing violation of federal
law.

In Fitzpatrick v. Bitzer, 427 U.S. 445. 96 S.Ct. 2666, 49 L.Ed.2d 614 (1976),
the Supreme Court explained the impact of the Thirteenth and Fourteenth
Amendments on the sovereign immunity bestowed on states in the Eleventh
Amendment:

The impact of the Fourteenth Amendment upon the relationship
between the Federal Government and the States, and the reach of
congressional power under s 5 [of the Fourteenth Amendment], were
examined at length by this Court in Ex parte State of Virginia, 100
U.S. 339, 25 L.Ed. 676 (1880). ... It then addressed the relationship
between the language of s 5 and the substantive provisions of the
Fourteenth Amendment:

The prohibitions of the Fourteenth Amendment are
directed to the States, and they are to a degree restrictions
of State power. It is these which Congress is empowered
to enforce, and to enforce against State action, however
put forth, whether that action be executive, legislative, or
judicial. Such enforcement is no invasion of State
sovereignty. No law can be, which the people of the
States have, by the Constitution of the United States,
empowered Congress to enact. . . . in exercising her
rights, a State cannot disregard the limitations which the
Federal Constitution has applied to her power. Her rights
do not reach to that extent. Nor can she deny to the
general government the right to exercise all its granted

8


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002314063&pubNum=708&originatingDoc=Iab03b88a71b211e0a8a2938374af9660&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=f512fa50e5494d42a23057507d1f1442&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002314063&pubNum=708&originatingDoc=Iab03b88a71b211e0a8a2938374af9660&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=f512fa50e5494d42a23057507d1f1442&contextData=(sc.DocLink)
https://1.next.westlaw.com/Document/Id4bc86e99c1d11d991d0cc6b54f12d4d/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=427+U.S.+445&docSource=b26a989e6e6447559e530d9f668f805e&ppcid=4388e8a9632f47fa99a62c3fd340a8f1
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOAMENDXIVS5&originatingDoc=Id4bc86e99c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=4388e8a9632f47fa99a62c3fd340a8f1&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800131995&pubNum=780&originatingDoc=Id4bc86e99c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4388e8a9632f47fa99a62c3fd340a8f1&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800131995&pubNum=780&originatingDoc=Id4bc86e99c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=4388e8a9632f47fa99a62c3fd340a8f1&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOAMENDXIVS5&originatingDoc=Id4bc86e99c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=4388e8a9632f47fa99a62c3fd340a8f1&contextData=(sc.UserEnteredCitation)

Case 4:22-cv-00213-JM-DRS-DPM Document 18 Filed 05/09/22 Page 9 of 36

powers, though they may interfere with the full
enjoyment of rights she would have if those powers had
not been thus granted. Indeed, every addition of power to
the general government involves a corresponding
diminution of the governmental powers of the States. It is
carved out of them.

427 U.S. 454-55, 96 S.Ct. 2670-71

Although not quoted in the Fitzpatrick v. Bitzerby opinion, Ex parte
Commonwealth of Virginia also contained findings that are highly applicable to
this case and that should be quoted:

One great purpose of these amendments was to raise the colored race

from that condition of inferiority and servitude in which most of them

had previously stood, into perfect equality of civil rights with all other

persons within the jurisdiction of the States. They were intended to

take away all possibility of oppression by law because of race or

color. They were intended to be, what they really are, limitations of

the power of the States and enlargements of the power of Congress.

They are to some extent declaratory of rights, and though in form

prohibitions, they imply immunities, such as may be protected by

congressional legislation.

100 U.S. 344-45

It is remarkable that those words were written in 1880, when one considers
the continuing efforts in this year of 2022 to oppress minority voting rights, among
others.

While the Eleventh Amendment generally prohibits suits against a state by
its own citizens in federal court, state sovereign immunity is not absolute.

Congress can abrogate state sovereign immunity pursuant to its Fourteenth

Amendment enforcement powers to redress discriminatory state action. To
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determine whether Congress abrogated state sovereign immunity, the courts
inquire as to whether Congress (1) expressed its unequivocal intent to do so and (2)
acted “pursuant to a valid grant of constitutional authority.” Bd. of Trs. of Univ. of
Ala. v. Garrett, 531 U.S. 356, 363, 121 S.Ct. 955, 148 L.Ed.2d 866 (2001) (internal
guotation marks omitted). There are many decisions of the Supreme Court holding
that claims based on the Thirteenth, Fourteenth and Fifteenth Amendments of
violation of federal laws guaranteeing the equal protection of the law are not
subject to sovereign immunity.

In this case, the Defendants conflate the congressional waiver of sovereign
Immunity as permitted by the Eleventh, Fourteenth and Fifteenth Amendments,
and the authorization under the Voting Rights Act for private parties to enforce that

Act. Those defenses are separate, and will be examined in the following sections.

The Voting Rights Act Has Been Held To Be Constitutional
And Waives States’ Sovereign Immunity

The Defendants go so far as to claim that “Congress neither had the
constitutional authority to abrogate states’ sovereign immunity in enacting Section
2 [of the VRA] and, in any event, didn’t ‘unmistakably’ intend to do so.” (Def.
Brief, p.8)

With some exceptions as to sections of the VRA not applicable here, the

United States Supreme Court declared the VRB to be constitutional. See South

RV
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Carolina v. Katzenbach, 383 U.S. 301, 86 S.Ct. 803, 15 L.Ed.2d 769, the opinion
of which included the following:

The Voting Rights Act was designed by Congress to banish the blight
of racial discrimination in voting, which has infected the electoral
process in parts of our country for nearly a century. The Act creates
stringent new remedies for voting discrimination where it persists on a
pervasive scale, and in addition the statute strengthens existing
remedies for pockets of voting discrimination elsewhere in the
country. Congress assumed the power to prescribe these remedies
from s 2 of the Fifteenth Amendment, which authorizes the National
Legislature to effectuate by ‘appropriate’ measures the constitutional
prohibition against racial discrimination in voting. We hold that the
sections of the Act which are properly before us are an appropriate
means for carrying out Congress' constitutional responsibilities and
are consonant with all other provisions of the Constitution.

Hopefully, millions of non-white Americans will now be able to
participate for the first time on an equal basis in the government under
which they live. We may finally look forward to the day when truly
‘(t)he right of citizens of the United States to vote shall not be denied

or abridged by the United States or by any State on account of race,
color, or previous condition of servitude.’

See also, U.S. v. Blaine County, Montana, 363 F.3d 897 (C.A.9, 2004),
certiorari denied 125 S.Ct. 1824, 544 U.S. 992, 161 L.Ed.2d 755; U.S.v.
Marengo County Com'n, 731 F.2d 1546 (C.A.11, 1984), appeal dismissed,
certiorari denied 105 S.Ct. 375, 469 U.S. 976, 83 L.Ed.2d 311.

There can be little doubt that the VVoting Rights Act (“VRA”) has been held
to be a constitutional exercise of congressional authority to waive the Eleventh

Amendment grant of sovereign immunity from suit by its own citizens.
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The VRA was designed “to implement the Fifteenth Amendment and, in
some respects, the Fourteenth Amendment.” Bd. of Comm'rs of Sheffield, 435 U.S.
at 126-27, 98 S.Ct. 965; see also Marengo, 731 F.2d at 1556 (“Congress [in
enacting Section 2] ... relied not on any independent power to interpret the
Constitution but rather on congressional power to enforce the Civil War
Amendments.”). As the Supreme Court has repeatedly recognized, the “Civil War
Amendments” allow Congress to intrude “into the judicial, executive, and
legislative spheres of autonomy previously reserved to the States.” Fitzpatrick, 427
U.S. at 455, 96 S.Ct. 2666; see also City of Rome v. United States, 446 U.S. 156,
179, 100 S.Ct. 1548, 64 L.Ed.2d 119 (1980) (explaining that the Civil War
Amendments “were specifically designed as an expansion of federal power and an
intrusion on state sovereignty”), abrogated on other grounds by Shelby Cty., Ala. v.
Holder, 570 U.S. 529, 133 S.Ct. 2612, 186 L.Ed.2d 651 (2013). Given this design,
“principles of federalism that might otherwise be an obstacle to congressional
authority are necessarily overridden by the power to enforce the Civil War
Amendments ‘by appropriate legislation.” ” City of Rome, 446 U.S. at 179, 100

S.Ct. 1548.

Both § 5 of the Fourteenth Amendment and § 2 of the Fifteenth Amendment,
using identical language, authorize Congress to enforce their respective provisions

by appropriate legislation. The Supreme Court has often referred to these
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enforcement provisions in tandem, describing them as “parallel” powers to enforce
the Civil Rights Amendments. See, e.g., City of Boerne v. Flores, 521 U.S. 507,
518, 117 S.Ct. 2157, 138 L.Ed.2d 624 (1997). The Fifth, Sixth and Eleventh
Circuits have held that if § 5 of the Fourteenth Amendment permits Congress to
abrogate state sovereign immunity, so too must § 2 of the Fifteenth

Amendment. See Mixon v. State of Ohio, 193 F.3d 389, 399; OCA-Greater
Houston v. Texas, 867 F.3d 604, 614 (5" Cir., 2017); Lewis v. Governor of
Alabama, 896 F.3d 1282 (11" Cir., 2018). The nature of the Civil War
Amendments as an intentional intrusion on state sovereignty and the

identical enforcement provisions of both Amendments allow for no other

conclusion.

By design, the VRA was intended to intrude on state sovereignty to eradicate
state-sponsored racial discrimination in voting. Because the Fifteenth Amendment
permits this intrusion, Arkansas is not immune from suit under § 2 of the VRA.
Nor is § 2 any great indignity to the State. Indeed, “it is a small thing and not a
great intrusion into state autonomy to require the [S]tates to live up to their
obligation to avoid discriminatory practices in the election process.” Marengo, 731

F.2d at 1561.

Plaintiffs are aware of the ruling of the U.S. District Court for the Eastern

District of Arkansas in the case of Christian Ministerial Alliance v. Arkansas, 2020
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WL 12968240 (E.D. Ark. 2020), authored by the Honorable James M. Moody, Jr.,
a member of the panel in this case, which specifically held that the VRA did not
abrogate the states’ sovereign immunity under the Eleventh Amendment (Opinion,
Sec. I11). With all due respect to the esteemed Judge Moody and his decision, it
came notwithstanding that three U.S. Courts of Appeal (the Fifth (OCA-Greater
Houston v. Texas, 867 F.3d 604, 614 (5" Cir., 2017)); the Sixth (Mixon v. State of
Ohio, 193 F.3d 389 (6™ Cir., 1999); and the Eleventh (Lewis v. Governor of
Alabama, 896 F.3d 1282 (11" Cir., 2018) — the only other Circuits to rule on the
issue of waiver of sovereign immunity — had concluded that Congress did abrogate
states’ sovereign immunity in enacting the VRA.! Further, the Eighth Circuit, in
Roberts v. Wamser, 883 F.2d 617 (8" Cir., 1989), apparently assumed such in a
VRA case, and, in fact, found that Congress had created a private right of action
for VRA Section 2 claims (888 F.2d at 621), an issue also raised in this case by the
Defendants in their Motion to Dismiss.

Judge Moody recognized in his opinion the decisions of the three Circuits

mentioned above, but nevertheless declined to follow them, relying on the

1 Another decision of the Eleventh Circuit, Alabama State Conference of National
Association for the Advancement of Colored People v. State of Alabama, 949 F.3d
647 (11" Cir., 2020), confirming that Congress had abrogated state immunity in
enacting the VRA, and intended to allow private parties to sue states, was vacated
by the U.S. Supreme Court (141 S.Ct. 2618 (Mem.) 2021) and remanded with
instructions to dismiss the case as moot.
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Supreme Court’s decision in Dellmuth v. Muth, 491 U.S. 223 (1989), interpreting
The Education of the Handicapped Act (a/k/a The Individuals With Disabilities
Act) with regard to abrogation of sovereign immunity.

While Dellmuth v. Muth confirmed the test that “Congress may abrogate the
States’ constitutionally secured immunity from suit in federal court only by making
its intention unmistakably clear in the language of the statute,” that does not mean
that such abrogation cannot be implied by the language used, without the necessity
of specific and explicit words to that effect. See Allen v. State Bd. of Elections, 393
U.S. 544, 89 S.Ct. 817, 22 L.Ed.2d 1 (1969), which will be discussed at greater
length herein.

In the VRA, the reader cannot make sense of the provisions without
concluding that Congress intended to, and did, abrogate sovereign immunity. Some
of the key provisions of the VRA that strongly imply abrogation read in relevant
part (italicized words in the quoted text relate to abrogation; underlined words
relate to creation of a private cause of action to be discussed herein):

8 10302. Proceeding to enforce the right to vote

(a) Authorization by court for appointment of Federal observers

Whenever the Attorney General or an aggrieved person institutes a

proceeding under any statute to enforce the voting guarantees of the

fourteenth or fifteenth amendment in any State or political subdivision

the court shall authorize the appointment of Federal observers by the

Director of the Office of Personnel Management in accordance with
section 1973d1 of Title 42 ...
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