Frances TAPPS, v. Randolph MCCLENDON, in his..., 2023 WL 3480781...

2023 WL 3480781 (E.D.La.) (Trial Motion, Memorandum and Affidavit)
United States District Court, E.D. Louisiana.

Frances TAPPS,
v.
Randolph MCCLENDON, in his Individual Capacity; Joseph P. Lopinto, III, in his
Official Capacity as Sheriff of Jefferson Parish, Louisiana; and Hum Management, LLC.

No. 2:22-CV-00013-MVL-KWR.
January 12, 2023.

Jury Trial Requested

Memorandum in Support of Motion for Summary Judgment

Plauché Maselli Parkerson LLP, G. Bruce Parkerson (#1118), Lauren B. Dietzen (#31444), Katherine H. Amoss (#38277),
701 Poydras Street, Suite 3800, New Orleans, Louisiana 70139, Telephone: (504) 582-1142, Telefax: (504) 582-1172, Email:
bparkerson@pmpllp.com, ldietzen@pmpllp.com, kamoss@pmpllp.com, for Hum Management, LLC.

Judge Mary Ann Vial Lemmon.
Magistrate Judge Karen Wells Roby.

MAY IT PLEASE THE COURT:

Defendant, Hum Management, LLC (“Hum”), moves for summary judgment as a matter of law dismissing all claims of plaintiff
against it because Hum did not employ or have direct control or supervision over Randolph McClendon (“McClendon”). Further,
there was no principal-agent relationship between Hum and McClendon. Therefore, plaintiff cannot establish a vicarious liability
claim against Hum for the alleged tortious conduct of McClendon.

FACTUAL BACKGROUND

Plaintiff, Frances Tapps, filed suit against several defendants, including Hum, regarding an alleged incident that occurred with
a Jefferson Parish Sheriff's Office Deputy on January 7, 2021, at a residential property rented by plaintiff and owned by Hum. !

Plaintiff's sole claim against Hum is vicarious liability for the actions of Randolph McClendon. 2

LAW AND ARGUMENT

I. Summary Judgment Standard

Rule 56 of the Federal Rules of Civil Procedure governs summary judgment. Specifically, it states, “[t]he court shall grant
summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to

judgment as a matter of law.” 3 Summary judgment is proper “if the pleadings, depositions, answers to interrogatories and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the
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moving party is entitled to judgment as a matter of law.” * The moving party must clearly demonstrate that there is no genuine

issue of fact.?

“When the nonmovant would bear the burden of proof at trial, the moving party can make a proper summary judgment motion
in reliance on the pleadings and the allegation that the nonmovant has failed to establish an element essential to that party's

case.” ® Then, the nonmoving party must go beyond the pleadings and designate specific facts showing there is a genuine issue

for trial to defeat summary judgment. ’ If no reasonable juror could find for the nonmovant, summary judgment should be
granted to the moving party.

II. Hum Management, LL.C Is Not Vicariously Liable for the Alleged Tortious Conduct of Randolph McClendon.

It is undisputed that Hum Management, LLC, was not present at the time of the subject incident. ® It is also undisputed that no

employee of Hum was present during the subject incident. ° Thus, the only way that Hum can be liable for any alleged damages
is if it was responsible through vicarious liability for the actions of Randolph McClendon. Vicarious liability only arises out of
a direct employment relationship or a principal-agent relationship, neither of which exist here.

Plaintiff's vicarious liability claim fails because McClendon was not an employee or agent of Hum, at the time of the alleged

incident. Hum did not control nor supervise McClendon during the subject incident. !° Therefore, Hum cannot be held liable for
the alleged tortious conduct of McClendon, including false imprisonment and intentional and negligent infliction of emotional
distress.

A. No Employment Relationship Existed Between McClendon and Hum.

The legal theory of vicarious liability provides that an employer is vicariously liable for the tortious conduct of his employee

while in the course and scope of employment. !! An employee's conduct is within the course and scope of his employment if
the conduct is of the kind that he is employed to perform, occurs substantially within the authorized limits of time and space,

and is activated at least in part by a purpose to serve the employer. '2 Before vicarious liability can apply, the party claiming

vicarious liability must show the existence of an employment relationship. 13

The employer-employee relationship is a contractual relationship. '* Further, in determining whether an employment
relationship exists, Louisiana jurisprudence has uniformly held that the most important element to be considered is the right

of control and supervision over an individual. !> In applying this test, it is not the supervision and control actually exercised

which is significant; the important question is whether, from the nature of the relationship, the right to do so exists. ' The four

primary factors that evidence the right to control are selection and engagement, payment of wages, power of dismissal, and
7

power of control, none of which exist here. !
It is undisputed that an employment relationship did not exist between Hum and McClendon. '¥ A contractual relationship did
not exist between Hum and McClendon. !° At no time relevant was McClendon employed or hired by Hum. 2° McClendon

was not paid by Hum. McClendon, at no time relevant, performed any services for Hum. 2! In fact, McClendon never knew

of Hum Management. 22
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Accordingly, Hum had no right of control or supervision over McClendon. Hum did not provide McClendon with any
instructions, suggestions, or requests. 2> McClendon was simply doing a favor for a friend, Mr. Siddiqui, when the subject

incident occurred. 2* As such, McClendon was free to perform the favor in the method and manner of his choice, and McClendon
controlled the time for performing the favor. McClendon received no compensation from Hum for the favor performed on

behalf of Mr. Siddiqui.* Therefore, there is no genuine issue of material fact that an employment relationship did not exist
between Hum and McClendon.

B. No Principal-Agent Relationship Existed Between McClendon and Hum.

To the extent that plaintiff and or McClendon asserts a principal-agent relationship, liability for the negligent and tortious acts

of another does not flow simply because of a principal-agent relationship. 2 Only when the relationship of the parties includes
the principal's right to control physical details of the actor as to the manner of his performance does the person in whose service

the act is done become subject to liability for the physical tortious conduct of the actor. 27

An agent is one who acts for or in place of another, the principal, by authority from the latter. 2 An agency relationship can only

be created by express appointment of a mandatary or by implied appointment arising from apparent authority. ?° Implied or
apparent agency exists if the principal has the right to control the conduct of the agent and the agent has the authority to bind the

principal. 3 Apparent agency arises when the principal has acted so as to give an innocent third party a reasonable belief that the

agent had the authority to act for the principal, and the third party reasonably relies on the manifested authority of the agent. 3!

At no time relevant was McClendon acting as an agent on behalf of Hum. There was no express appointment of McClendon
as Hum's mandatary. Further, Hum did not have the right to control the conduct of McClendon, and McClendon did not have
the authority to bind Hum. As previously stated herein, Hum did not have the right of control or supervision over McClendon's
conduct during the subject incident. As such, there was no implied agency.

It is undisputed that Hum did not act in a way such as to give plaintiff a reasonable belief that McClendon had the authority to
act on behalf of Hum, and plaintiff did not reasonably rely on any such authority. At all times relevant, plaintiff acknowledged

Mr. Siddiqui, or Hum Management, as her landlord. 3 Plaintiff knew that McClendon was not her landlord, and therefore, had

no authority to demand a key from her. 33

Prior to the subject incident, plaintiff and McClendon had a similar interaction whereby plaintiff was behind on rent and

McClendon, as a favor to Mr. Siddiqui, met with her to inquire about the late payment. ** In her deposition, regarding the prior
interaction with McClendon, plaintiff testified as follows:

Q. Okay. And what happened during that meeting?

A.T1just told him he wasn't my landlord and I had already talked to Sid, so what he was coming over here for and I closed

the door. 33

Similarly, regarding the subject incident, plaintiff testified as follows:
Q. Now, when you called the Kenner Police did you tell them that your landlord had left?

A. That my landlord had left?
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Q. Had left that day?
A. No.

Q. Was Mr. McClendon your landlord?

A. No. 3¢

Accordingly, plaintiff did not have any reasonable belief that McClendon had the authority to act on behalf of Hum and demand
her keys or rent payment, and there is no genuine issue of material fact that no principal-agency relationship, implied or apparent,
existed between Hum and McClendon.

C. No Independent Contractor Relationship Existed Between McClendon and Hum.

To the extent plaintiff asserts an independent contractor relationship, the same basic rule applies to independent contractors as
to agents. 3’ A principal is not liable for the offenses committed by an independent contractor unless the principal reserves the

right to supervise or control the work of the independent contractor. * For the reasons previously stated herein, Hum did not
have the right to control or supervise McClendon and cannot be held vicariously liable for the alleged conduct of McClendon.

Further, there was no independent contractor relationship between McClendon and Hum. 3° As previously stated herein,
there was no contract between Hum and McClendon. ** McClendon did not perform any services for Hum or receive any
compensation from Hum. #! Finally, as he received no instructions from Hum, the time and manner of McClendon's performance

was decided solely by McClendon. 42

As the above evidence makes clear, plaintiff cannot prove the essential elements of a vicarious liability claim against Hum. For
Hum to be held liable, McClendon must have been an employee or agent of the company. Absent proof of an employment or
principal-agent relationship, plaintiff cannot make a vicarious liability claim, or any claim with regard to the alleged incident,
against Hum Management, entitling Hum to summary judgment as a matter of law.

II1. No False Imprisonment Occurred.

False imprisonment consists of two essential elements: detention of the person and the unlawfulness of the detention. ** False

imprisonment occurs when one arrests and restrains another against his will without warrant or other statutory authority.

In the instant matter, McClendon did not detain, arrest, or restrain plaintiff. ** Plaintiff testified in her deposition taken on
October 4, 2022, that at no point during the alleged course of events did McClendon place plaintiff in handcuffs or tell her that

she was under arrest. “® Plaintiff's interactions with McClendon were consensual, and plaintiff was free to end the encounter
with McClendon at any time. There was nothing preventing plaintiff from returning into her home or walking to her mother's
house which was only a short distance away.
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Accordingly, there is no genuine issue of material fact that the alleged actions of McClendon do not constitute false
imprisonment. Further, because Hum is not vicariously liable for the alleged tortious conduct of McClendon, plaintiff's claims
against Hum for any alleged false imprisonment should be dismissed.

IV. Plaintiff's Vicarious Liability Claims of Negligent and
Intentional Infliction of Emotional Distress Must Be Dismissed.

Plaintiff's only remaining claims against Hum are for intentional and negligent infliction of emotional distress, which have a
necessary element of vicarious liability for the acts of McClendon to be imputed to Hum. For the reasons previously stated
herein, Hum is not vicariously liable for the alleged tortious conduct of McClendon, including intentional and negligent infliction
of emotional distress. Therefore, plaintiff's claims must be dismissed and summary judgment granted as a matter of law.

CONCLUSION

It is undisputed that plaintiff cannot prove a theory of vicarious liability against Hum stemming from the subject incident.
Defendant, Randolph McClendon, was not an employee or agent of Hum Management, LLC, at any time relevant. Therefore,
there is no genuine issue of material fact that Hum is not vicariously liable for the alleged tortious conduct of McClendon,
including false imprisonment and intentional and negligent infliction of emotional distress. For these reasons, defendant, Hum
Management, LLC, respectfully prays that this Honorable Court grant its Motion for Summary Judgment and dismiss Plaintiff's
claims, with prejudice, at plaintiff's cost.

Respectfully submitted;
PLAUCHE MASELLI PARKERSON LLP

/s/ G. Bruce Parkerson

G. BRUCE PARKERSON (#1118)
LAUREN B. DIETZEN (#31444)
KATHERINE H. AMOSS (#38277)
701 Poydras Street, Suite 3800
New Orleans, Louisiana 70139
Telephone: (504) 582-1142
Telefax: (504) 582-1172

Email: bparkerson@pmpllp.com

Idietzen@pmpllp.com

kamoss@pmpllp.com
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