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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

BECKLEY DIVISION 

 

THOMAS SHEPPHEARD,  

TYLER RANDALL, and  

ADAM PERRY, next friend and guardian of 

Minor child J.P., on their own behalf 

and on behalf of all others 

similarly situated,  

 

 Plaintiffs,  

 

v.         Civil Action No. 5:23-cv-00530 

        Judge Irene C. Berger 

JAMES C. JUSTICE JR., his official capacity 

as Governor of the State of West Virginia, and 

MARK SORSAIA, in his official capacity  

as the Cabinet Secretary of the West Virginia  

Department of Homeland Security,  

 

 Defendants.  

 

DEFENDANT MARK SORSAIA’S MOTION TO DISMISS 

 

 NOW COMES the Defendant, Mark Sorsaia, in his official capacity as the Cabinet 

Secretary of the West Virginia Department of Homeland Security, by counsel, Natalie C. Schaefer, 

Caleb B. David, Kimberly M. Bandy, and Shuman McCuskey Slicer PLLC, and requests that this 

action be dismissed pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil 

Procedure.   

 Plaintiffs’ Complaint seeks declaratory and injunctive relief pursuant to 42 U.S.C. § 1983 

for alleged violations of the Eighth and Fourteenth Amendments to the United States Constitution. 

Compl. ¶1. Specifically, Plaintiffs allege that overcrowding, understaffing, and deferred 

maintenance at the facilities where they are housed constitute deliberate indifference to Plaintiffs’ 

health and safety as a result of the conditions of confinement in the State’s correctional facilities. 
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Compl. ¶2. They allege that the action is brought on behalf of themselves and on behalf of all 

others similarly situated. Compl. ¶4.  

Plaintiffs bring this action against two Defendants, James C. Justice, Jr., the Governor of 

West Virginia, and Mark Sorsaia, the Cabinet Secretary for the West Virginia Department of 

Homeland Security, each in his official capacity. Plaintiffs seek extraordinarily broad-sweeping 

relief, asking this Court to direct the appropriation of 330 million dollars from West Virginia’s 

budget surplus “in order to make all of the necessary deferred maintenance repairs” and to hire 

and pay correctional staff. Compl., Prayer for Relief at (e) and (f). Plaintiffs further seek to “compel 

[Defendants] to implement and enforce policies, procedures, and practices” and to “compel them 

to make all necessary structural and/or infrastructure repairs, hazard abatements, financial 

investments, and personnel changes/additions.” Compl., Prayer for Relief at (c) and (d).  

 Defendant Sorsaia is entitled to dismissal pursuant to the Eleventh Amendment to the 

United States Constitution. Relief is requested in the alternative under Rule 12(b)(1) and/or Rule 

12(b)(6). The suit impermissibly seeks to impose a liability which must be paid from public funds 

in the state treasury. Additionally, Ex Parte Young does not apply because Plaintiffs have not 

demonstrated that Cabinet Secretary Sorsaia has the legal ability to remedy the alleged 

constitutional violation. “[A] general ‘supervisory’ role does not permit an individual to sue an 

officer under Ex Parte Young.” Doyle v. Hogan, 1 F.4th 249, 256 (4th Cir. 2021) (additional 

citations omitted).  

 Defendant Sorsaia seeks dismissal pursuant to Rule 12(b)(1) of the Federal Rules of Civil 

Procedure because Plaintiffs lack standing. Specifically, Plaintiffs cannot meet the components of 

traceability and redressability by showing that the injury is fairly traceable to the challenged 

conduct of the defendant, and the injury is likely to be redressed by a favorable judicial decision. 
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Defendant Sorsaia moves for dismissal pursuant to Rule 12(b)(1) based upon mootness. 

Intervening factual events have transpired resulting in the absence of a “case or controversy.” The 

instant Complaint seeking injunctive appropriations was filed on August 8, 2023. These requests 

have become moot in light of subsequent legislation and in light of legislation that became 

effective on or about August 8, 2023. 

Venue in the Beckley Division is improper and should be transferred to the Charleston 

Division pursuant to 28 U.S.C. § 1404 for two reasons. First, neither Defendant resides in the 

Beckley Division. Second, none of the named Plaintiffs reside in the Beckley Division. Instead, 

the facilities at which they are incarcerated are located in Fayette, Logan, and Boone Counties, all 

of which are within the Charleston Division. Therefore, pursuant to the federal venue statute, and 

for the convenience of the parties and witnesses, venue properly lies in the Charleston Division. 

Additionally, Defendant Sorsaia moves for dismissal pursuant to Rule 12(b)(6) of the 

Federal Rules of Civil Procedure for failure to state a claim upon which relief can be granted based 

on multiple grounds. First, pursuant to the Prison Litigation Reform Act, 42 U.S.C. § 1997e(a), 

Plaintiffs have failed to exhaust their administrative remedies, and their claims are therefore 

barred. The Supreme Court of the United States has held “[t]here is no question that exhaustion is 

mandatory under the PLRA and that unexhausted claims cannot be brought in court.” Jones v. 

Bock, 549 U.S. 199, 211, 127 S. Ct. 910, 918-919 (2007) (citing Porter v. Nussle, 534 U.S. 516, 

524, 122 S. Ct. 983 (2002)). Pursuant to Rule 12(d) of the Federal Rules of Civil Procedure, if 

matters outside the pleadings are presented to and not excluded by the court, the motion must be 

treated as one for summary judgment under Rule 56. Fed. R. Civ. P. 12(d).  

Plaintiffs have failed to state plausible claims that Defendant Sorsaia has violated their 

rights under the Eighth or Fourteenth Amendments. Plaintiffs have not plausibly alleged facts 
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which could support a finding against Defendant Sorsaia regarding the subjective component of 

deliberate indifference. There are no plausible allegations that Defendant Sorsaia knew of and 

disregarded an excessive risk to inmate health or safety. Additionally, Plaintiffs allege only 

isolated incidents that do not rise to the level of constitutional violations.  

A further ground for dismissal pursuant to Rule 12(b)(6) is that the injunctive relief sought 

by Plaintiffs is inappropriate as it violates the separation of powers and requests that the federal 

judiciary order State executive officials to take both executive and legislative action.  

The Complaint should be dismissed pursuant to Rule 12(b)(6) because it presents a non-

justiciable political question. Plaintiffs ask this Court to invade the provinces of the executive and 

legislative branches of the State government to force policy decisions preserved by the West 

Virginia Constitution to those coordinate branches. Plaintiffs do not seek redress for specific 

alleged constitutional harms. Instead, they seek to influence the political process by judicial decree. 

This Court should abstain from such a request. 

Finally, Plaintiffs’ claims should be dismissed pursuant to Rule 12(b)(6) because they are 

barred by the Tenth Amendment to the United States Constitution.  West Virginia is a sovereign 

State with the absolute right to govern consistent with the United States and West Virginia 

Constitutions. Because of the sovereign status of the states, this Court cannot provide the requested 

redress under the Tenth Amendment. 

WHEREFORE, Defendant Sorsaia requests that his Motion to Dismiss be granted, that 

the Complaint be dismissed against him, and for such other and further relief as the Court may 

direct. Defendant Sorsaia contemporaneously files a Memorandum of Law in further support of 

his Motion.    

MARK SORSAIA, 

By Counsel, 
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/s/ Caleb B. David    

Natalie C. Schaefer, Esquire (WVSB #9103) 

Caleb B. David, Esquire (WVSB #12732) 

Kimberly M. Bandy, Esquire (WVSB #10081) 

SHUMAN MCCUSKEY SLICER PLLC 

P.O. Box 3953 

Charleston, WV  25339 

(304) 345-1400; (304) 343-1826 (fax) 

nschaefer@shumanlaw.com 

cdavid@shumanlaw.com 

kbandy@shumanlaw.com 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

BECKLEY DIVISION 

 

THOMAS SHEPPHEARD,  

TYLER RANDALL, and  

ADAM PERRY, next friend and guardian of 

Minor child J.P., on their own behalf 

and on behalf of all others 

similarly situated,  

 

 Plaintiffs,  

 

v.         Civil Action No. 5:23-cv-00530 

        Judge Irene C. Berger 

JAMES C. JUSTICE JR., his official capacity 

as Governor of the State of West Virginia, and 

MARK SORSAIA, in his official capacity  

as the Cabinet Secretary of the West Virginia  

Department of Homeland Security,  

 

 Defendants. 

 

CERTIFICATE OF SERVICE 

 

 The undersigned, counsel for Defendant Mark Sorsaia, do hereby certify that on the 31st 

day of October 2023, a true and exact copy of “DEFENDANT MARK SORSAIA’S MOTION 

TO DISMISS” was served on counsel via electronic means as follows: 

Stephen P. New 

Emilee B. Wooldridge 

Stephen New & Associates 

Counsel for Plaintiff s 

430 Harper Park Drive 

Beckley, WV 25801 

steve@newlawoffice.com 

 

Timothy Lupardus 

The Lupardus Law Office 

Counsel for Plaintiffs 

275 Bearhole Road 

Pineville, WV 24874 

office@luparduslaw.com 
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Zachary Whitten 

The Whitten Law Office 

Counsel for Plaintiffs 

P.O. Box 753 

Pineville, WV 24874 

zwhittenlaw@gmail.com 

 

Robert Dunlap 

Robert Dunlap & Associates 

Counsel for Plaintiffs 

208 Main Street 

Beckley, WV 25801 

rdunlapesq@gmail.com 

 

Michael B. Hissam (WVSB #11526) 

J. Zak Ritchie (WVSB #11705) 

Maureen F. Gleason (WVSB #14452) 

HISSAM FORMAN DONOVAN RITCHIE PLLC 

Counsel for Defendant Justice 

P.O. Box 3983 

Charleston, WV 25339 

mhissam@hfdrlaw.com  

zritchie@hfdrlaw.com  

mgleason@hfdrlaw.com  

 

 

/s/ Caleb B. David      

Natalie C. Schaefer, Esquire (WVSB #9103) 

Caleb B. David, Esquire (WVSB #12732) 

Kimberly M. Bandy, Esquire (WVSB #10081) 

Counsel for Mark Sorsaia 

SHUMAN MCCUSKEY SLICER PLLC 

P.O. Box 3953 

Charleston, WV  25339 

(304) 345-1400; (304) 343-1826 (fax) 

nschaefer@shumanlaw.com 

cdavid@shumanlaw.com 

kbandy@shumanlaw.com 
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CHAPTER: 

WEST VIRGINIA 
DIVISION OF 

JUVENILE SERVICES 

POLICY NUMBER: 

REFERENCE AND RELATED STANDARDS: 

PAGES: 

5 

Institutional Operations 
WV Code Chapter §§49-2-903 and 49-4-721; ACA 3-JDF-
3D-04 thru -08; PbS Standard-Justice #1-3; Prison Rape 
Elimination Act (PREA), §§115.361 and 115.373 

SUBJECT: Resident Rights and Grievance Procedures 

DA TE: July 1, 2016 

PURPOSE 

This policy is to ensure the rights of every resident and their right to grieve the actions of staff 
and conditions and circumstances in the facility and of other residents which violate resident rights 
and those rights covered under the Prison Rape Elimination Act (PREA). 

CANCELLATION 

This policy has been revised and supersedes Policy 334.00 dated July 1, 2015. 

APPLICABILITY 

This Policy applies to all Division of Juvenile Services' facilities and centers. 

PROCEDURES 

1. The Division of Juvenile Services will ensure that all residents under its jurisdiction receive a 
copy of the following rights upon intake as provided by West Virginia Code §49-4-721 : 

a. A resident may not be punished by physical force, deprivation of nutritious meals, 
deprivation of family visits or imposition of solitary confinement; 

b. A resident shall be afforded an opportunity to participate in physical exercise each 
day; 

c. Except for sleeping hours, a resident in a state facility may not be locked alone in a 
room unless that resident is not amenable to reasonable direction and control; 

d. A resident shall be provided with his or her own clothing or individualized clothing 
which is clean and supplied by the facility, and shall also be afforded daily access to 
showers; 
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e. A resident shall be afforded constant access to writing materials and may send mail 
without limitation, censorship or prior reading, and may receive mail without prior 
reading, except that mail may be opened in the resident's presence, without being 
read, to inspect for contraband; 

f. A resident may make and receive regular local phone calls without charge and long 
distance calls to his or her family without charge at least once a week, and receive 
visitors daily and on a regular basis; 

g. A resident shall be afforded immediate access to medical care as needed; 

h. A resident shall be provided access to education, including teaching, educational 
materials and books; 

1. A resident shall be afforded reasonable access to an attorney upon request; and 

J. A resident shall be afforded a grievance procedure, including an appeal mechanism. 

2. The Division has also assured the following rights are provided to residents under its 
jurisdiction: 

a. Basic hygiene items at no cost; 

b. To be free from discrimination based on race, religion, national origin, gender, or 
physical handicap; 

c. To be adequately protected from personal abuse, personal injury, disease, property 
damage, and harassment; 

d. Immediate access to emergency dental care; 

e. Have access to religious material and service; 

f. To be provided due process safeguards as outlined in Division Policy 330.00 -
Resident Discipline; 

3. Each Facility Superintendent/Director is authorized to provide other privileges to all 
residents in his/her custody based on the purpose, mission and/or program of the facility to 
ensure that each resident is afforded quality care services. 

4. Staff will ensure that residents sign the Residents Rights/Handbook Acknowledgement Form 
during Intake (Attachment #1). This form will be uploaded into OIS. 

5. Resident Grievance Procedure - There is a three step grievance procedure available to all 
residents in the custody of the Division of Juvenile Services. These steps include relevant 
staff member, Facility Superintendent/Director and the Division Director. 
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a. Residents are informed of the grievance procedure upon intake at the facility. There 
is no time limit for the filing of a resident grievance. Forms are available to all 
residents. 

b. Grievance Process 

1. Any issue that is unresolved by staff to a resident's satisfaction can result in a 
formalized grievance procedure. Residents shall not be required to discuss 
any grievance with any staff involved or unit staff prior to filing a grievance. 

11. A resident may submit a written and signed grievance form to be placed in a 
locked Grievance Box located in an easily accessible area. This box can only 
be opened by the Facility Superintendent/Director or the Grievance 
Coordinator. 

m. Any resident who has difficulty writing shall receive assistance in preparing 
their grievance. 

1v. The Facility Superintendent/Director shall assign a staff member, in writing, 
to be the Grievance Coordinator. In this capacity, the Grievance Coordinator 
will only report to the Facility Superintendent/Director. This person will not 
have direct contact with or supervision of residents and/or any interest in the 
outcome of the grievance. Their duties include: 

1) Collect the grievances or grievance appeals a minimum of three times 
a week. 

2) Immediately notifying the Facility Superintendent/Director or 
Designee of all grievances against staff member(s) regarding staff 
misconduct or when there is an allegation that a resident is in 
imminent danger. 

a) In the event of a grievance alleging that a resident is in 
imminent danger, the complaint will be acted on immediately 
and, if the Facility Superintendent/Director detennines the 
necessity, will place the resident in protective custody, per 
policy 332.00, Specialized Housing. 

b) An initial response will be forwarded to the resident within 48 
hours and shall issue a final decision within five (5) calendar 
days. 

3) In the event that the grievance is of a PREA nature it will be 
immediately forwarded to the facility's PREA Compliance Manager. 
This will not be entered into the Grievance database. 

4) Uploading the grievance form and enter the resident's grievance 
verbatim into the Offender Information System (OIS). Complaints or 
appeals of a PREA nature will be handled by the PREA Compliance 
Manager or the PREA Counselor for that facility and input 
information into OIS. See procedures for PREA complaints or 
appeals in section 5 of Policy 151.00. 
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5) Notifying the appropriate staff member to respond. (In cases where a 
staff member is the subject of a grievance, that staff member shall not 
answer the grievance.) For good cause, this deadline may be 
extended by the Grievance Coordinator, who will notify the resident, 
in writing, of the new deadline date and the reason for such extension. 
That extension information is also entered into OIS. 

v. Any staff member answering a grievance have a responsibility to: 

1) Research the issue 
2) Meet with resident to hear the issue, if necessary 
3) Give their response to the Grievance Coordinator to be entered into 

OIS within seven (7) calendar days. A copy of the response will be 
given to the resident, regardless of resident's location within the 
Division. For good cause, the Grievance Coordinator may extend this 
deadline ( once only) for another seven (7) calendar days. The resident 
will be notified in writing, of the new deadline date and the reason for 
such extension. That extension information is also entered into OIS. 

vi. At any time, a resident may appeal a decision of the staff member to the 
Facility Superintendent/Director via grievance box. All appeals to the Facility 
Superintendent/Director will be reviewed and a decision determined within 
seven (7) calendar days of receipt of the grievance appeal in OIS. That 
decision will be printed out and given to the resident. For good cause, this 
deadline may be extended by the Facility Superintendent/Director, who wil1 
notify the resident, in writing, of the new deadline date and the reason for 
such extension. That extension information is also entered into OIS. 

v11. A resident may appeal at any time a decision of the Facility 
Superintendent/Director to the Division Director by placing appeal in the 
grievance box. The Grievance Coordinator will upload the appeal into OIS 
and complete the process for an appeal by the Division Director. 

vn1. All appeals to the Division Director will be reviewed and a decision 
determined within seven (7) calendar days ofreceipt of the grievance appeal 
in OIS. The Grievance Coordinator will print out the Grievance report with 
the Director's appeal in OIS and give to the resident for their signature and 
give the resident a copy. The Grievance Coordinator will upload the signed 
Grievance Report into OIS and shred the original grievance appeal and the 
original signed copy of the Grievance Report. For good cause, this deadline 
may be extended by the Division Director, who will notify the resident, in 
writing, of the new deadline date and the reason for such extension. That 
extension information is also entered into OIS. 

6. Third-Party Grievance Complaints - All complaints filed by a third-party on behalf of 
residents or former residents will be entered into the OIS System and forwarded to the 
appropriate Facility Superintendent/Director. All timelines will be based on the above­
referenced timeframes for grievance procedures. 
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7. Each facility will have in place an operational procedure to ensure the standards and practices 
of this policy are followed. 

RIGHTS RESERVED 

The Director reserves the right to modify, suspend or cancel any provision herein in part or 
entirety, without advance notice, unless prohibited by law. 

APPROVED: ~ ~~ 
D~ Date 
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West Virginia Division of Juvenile Services 
Resident Rights 

BY YOUR ADMISSION INTO A JUVENILE DETENTION OR CORRECTIONAL 
FACILITY, AS PURSUANT TO WV STATE CODE. 49-4-721 , THE FOLLOWING ARE 

YOUR RIGHTS: 

1. A Juvenile may not be punished by physical force, deprivation of nutritious meals, 
deprivation of family visits or imposition of solitary confinement; 

2. A juvenile shall be afforded an opportunity to participate in physical exercise each day; 
3. Except for sleeping hours, a juvenile in a state facility may not be locked alone in a room 

unless that juvenile is not amenable to reasonable direction and control; 
4. A juvenile shall be provided with his or her own clothing or individualized clothing, 

which is clean and supplied by the facility, and shall also be afforded daily access to 
showers; 

5. A juvenile shall be afforded constant access to writing materials and may send mail 
without limitation, censorship or prior reading, and may receive mail without prior 
reading, except that mail may be opened in the juveniles presence, without being read, to 
inspect for contraband; 

6. A juvenile may make and receive regular local phone calls without charge and long 
distance calls to his or her family without charge at least once a week, and receive 
visitors on Saturday and Sunday, and Holidays; 

7. A juvenile shall be afforded immediate access to medical care as needed; 
8. A juvenile in a juvenile detention facility or juvenile corrections facility shall be provided 

access to education, including teaching, educational materials and books; 
9. A juvenile shall be afforded reasonable access to an attorney upon request; and 
10. A juvenile shall be afforded a grievance procedure, including an appeal mechanism. 

By signing below acknowledges you have read/had read to you the above rights. You 
understand to follow all facility rules to the best of your abilities during your stay with the 
Division of Juvenile Services. 

Resident signature: _________ _ Date: - --------

Staff signature: ___________ _ Date: --- ------

Resident Handbook 

I, _________ , do hereby affirm that I received a resident handbook. 

Resident signature: _ ___________ _ Date: ---------
Resident Rights and Grievance Procedures 

Policy 334.00 
July l , 20 16 

Attachment# I 
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