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Explanatory Statement

One brief is being filed in these four cases. They funda-
mentally involve the same questions and issues. As an aid
to the Court, we are restating below a full history of each
case.

NO. 1

Opinion Below

The opinion of the statutory three-judge District Court
for the District of Kansas (R. 238-244) is reported at 98
F. Supp. 797.

Jurisdiction

The judgment of the court below was entered on August
3, 1951 (R. 247). On October 1, 1951, appellants filed a peti-
tion for appeal (R. 248), and an order allowing the appeal
was entered (R. 250). Probable jurisdiction was noted on
June 9, 1952 (R. 254). Jurisdiction of this Court rests on
Title 28, United States Code, §§ 1253 and 2101(b).

Statement of the Case

Appellants are Negro students eligible to attend and
attending elementary schools in Topeka, Kansas, and their
parents (R. 3-4). Appellees are state officers empowered
to maintain and operate the public schools of Topeka,
Kansas (R. 4-5). On March 22, 1951, appellants com-
menced this class action against appellees to restrain them
from enforcing and executing that part of Chapter 72-
1724, General Statutes of Kansas, 1949, which permitted
racial segregation in public elementary schools, on the
ground that it violated the Fourteenth Amendment by de-
priving the infant appellants of equal educational oppor-
tunities (R. 2-7), and for a judgment declaring that the



practice of appellees under said statute of maintaining
and operating racially segregated elementary schools is
in violation of the Fourteenth Amendment.

Appellees admitted in their answer that they acted pur-
suant to the statute and that, solely because of their color,
the infant appellants were not eligible to attend any of
the elementary schools maintained exclusively for white
students (R. 12). The Attorney General of the State of
Kansas filed a separate answer specifically to defend the
constitutional validity of the statute (R. 14).

The court below was convened in accordance with Title
28, United States Code, § 2284, and, on June 25-26, a trial
on the merits was held (R. 63 et seq.). On August 3, 1951, thé
court below filed its opinion (R. 238-244), findings of fact
(R. 244-246) and conclusions of law (R. 246-247) and en-
tered a final judgment denying the injunctive relief sought
(R. 247).

Specification of Errors

The court below erred:

1. In refusing to grant appellants’ application for a
permanent injunction to restrain appellees from acting
pursuant to the statute under which they are maintaining
separate public clementary schools for Negro children,
solely because of their race and color.

2. In refusing to hold that the State of Kansas is
without authority to promulgate the statute because it
enforces a classification based upon race and color which
is violative of the Constitution of the United States.

3. In refusing to enter judgment in favor of appellants
after finding that enforced attendance at racially segre-
gated elementary schools was detrimental and deprived
them of educational opportunities equal to those available
to white children.



NO. 2

Opinions Below

The majority and dissenting opinions of the statutory
three-judge District Court for the Eastern District of
South Carolina on the first hearing (R. 176-209) are re-
ported in 98 F. Supp. 529-548. The opinion on the second
hearing (R. 301-306) is reported in 103 F. Supp. 920-923.

Jurisdiction

The judgment of the court below was entered on March
13, 1952 (R. 306). A petition for appeal was filed below
and allowed on May 10, 1952 (R. 309). Probable jurisdic-
tion was noted on June 9, 1952 (R. 316). Jurisdiction of
this Court rests on Title 28, United States Code, $§ 1253
and 2101 (b).

Statement of the Case

Appellants are Negro children who reside in and are
eligible to attend the public schools of School Distriet No.
22, Clarendon County, South Carolina, and their respec-
tive parents and guardians (R. 4-5). Appellees are the
public school officials of said distriet who, as officers of the
state, maintain and operate the public schools of that dis-
trict (R. 5-6). On December 22, 1950, appellants com-
menced this class action against appellees to enjoin en-
forcement of Article X1, Section 7, of the Constitution of
South Carolina and Section 5377 of the Code of Laws of
South Carolina of 1942, which require the segregation of
races in public schools, on the ground that they deny to
appellants the equal protection of the laws secured by
the Fourteenth Amendment, and for a judgment declaring
that said laws violate the Fourteenth Amendment and are
invalid (R. 2-11).



Appellees in their answer admitted adherence to the
satd constitutional and statutory provisions requiring
racial segregation in public schools and asserted that such
provisions were a reasonable exercise of the police powers
of the state aud, theretore, were valid (R. 13-17).

A three-judge District Court was convened, pursuant
to Title 28, United States Code, §§ 2284, and on July
25, 1951, a trial on the merits was held (R. 30 ef seq.). On
June 23, 1951, the court below filed its opinion (R. 176)
and entered a final decree (R. 209): (1) upholding the
constitutional validity of the contested state constitutional
and statutory provisions; (2) denying the injunctive relief
which was sought; (3) requiring appellees to furnish to
appellants educational facilities equal to those furnished
to white students; and (4) requiring appellees within six
months to file a report of action taken toward that end.

An appeal from this judgment was allowed by this
Court on July 20, 1951. The report required by the de-
cree of the court below was filed on December 21, 1951, and
subsequently forwarded to this Court. On January 28,
1952, this Court vacated the judgment of the court below
and remanded the case for the purpose of obtaining the
views of the court below on the additional facts in the rec-
ord and to give it the opportunity to take such action as
it might deem appropriate in light of the report. 342 U. S.
350. Mr. Justice Black and Mr. Justice Douglas dis-
sented on the ground that the additional facts in the report
were ‘‘wholly irrelevant to the constitutional questions
presented by the appeal to this Court’’. 342 U. S. 350.

Pursuant to the mandate of this Court, a second trial
wag held in the court below on March 3, 1953 (R. 271), at
which time the appellees filed an additional report show-
ing progress made since the filing of the original report
(R. 273). On March 13, 1952, the court below filed its
opinion (R. 301) and entered a final decree (R. 306) again
upholding the validity of the contested coustitutional and
statutory provisions, denying the injunective relief re-



quested and requiring appellees to afford to appellants
educational facilities equal to those afforded to white stu-
dents.

Specification of Errors

The court below erred:

1. In refusing to enjoin the enforcement of the laws
of South Carolina requiring racial segregation in the public
schools of Clarendon County on the ground that these laws
violate rights secured under the equal protection clause of
the Fourteenth Amendment.

2. In refusing to grant to appellants immediate and
effective relief against the unconstitutional practice of ex-
cluding appellants from an opportunity to share the public
school facilities of Clarendon County on an equal basis
with other students without regard to race or color.

3. In predicating its decision on the doctrine of Plessy
v. Ferguson and in disregarding the rationale of Sweatt
v. Painter and McLaurin v. Board of Regents.

NO. 4

Opinion Below

The opinion of the statutory three-judge District Court
for the Eastern District of Virginia (R. 617-623) is reported
at 103 F. Supp. 337-341.

Jurisdiction

The judgment of the court below was entered on March
7, 1952 (R. 623). A petition for appeal was filed below and
allowed on May 5, 1952 (R. 625, 630, 683). Probable juris-
diction was noted on October 8, 1952. —U. S. —, 97
L. ed. (Advance p. 27). Jurisdiction of this Court rests

on Title 28, United States Code, §§ 12563 and 2101 (b).



Statement of the Case

Appellants, high school students vesiding in Prince
Edward County, Virginia, and their parents and guardiaus,
brought a class action against appellees, the County School
Board and the Division Superintendent of Schools on May
23, 1951. The complaint (R, 5-30) alleged that said appel-
lees maintained separate public secondary schools for
Negro and white children pursuant to Article IX, Section
140 of the Constitution of Virginia, and Title 22, Chapter
12, Article 1, section 22-221, of the Code of Virginia of
1950; that the Negro school was inferior and unequal to
the white schools; and that it was impossible for the infant
appellants to secure educational opportunities or facilities
equal to those afforded white children similarly situated
as long as said appellees enforce said laws or pursued a
policy of racial segregation. It sought a judgment declara-
tory of the invalidity of said laws as a denial of rights se-
cured by the due process and equal protection clauses of
the Fourteenth Amendment, and an injunction restraining
said appellees from enforcing said laws and from making
any distinetion based on race or color among children
attending the secondary schools of the County.

Appellees admitted maintenance of said schools, enforce-
ment of said laws, and inequalities as to physical plant and
equipment, but denied that the segregation violated the
Constitution (R. 32-36). Appellee, the Commonwealth of
Virginia, intervened (R. 37) and made the same admissions
and defense (R. 37-39).

On March 7, 1952, a three-judge District Court found
the Negro school inferior in plant, facilities, curricula and
means of transportation (R. 622-623) and ordered appel-
lees forthwith to provide ‘‘substantially’’ equal curricula
and transportation facilities and to ‘‘proceed with all rea-
sonable diligence and dispateh to remove’ the existing
inequality ““by huilding, furnishing and providing a high
school building and facilities for Negro students” (R. 624).
It refused to enjoin enforcement of the constitutional and



statutory segregation provisions on the grounds: (1) that
appellants’ evidence as to the effects of educational segre-
gation did not overbalance appellees’, and that it accepted
as ‘‘apt and able precedent’’ Briggs v. Elliott, 98 F. Supp.
529 (E. D. 8. C. 1951) and Carr v. Corning, 182 F. 2d 14
(C. A. D. C. 1950) which ‘‘refused to decree that segrega-
tion be abolished incontinently’’ (R. 619); (2) that nulli-
fication of the segregation provisions was unwarranted in
view of evidence that racial segregation was not based on
prejudice or caprice but, rather, was ‘‘one of the ways of
life in Virginia’’ (R. 620); (3) that segregation has begot-
ten greater opportunities for the Negro (R. 621); (4) that
elimination of segregation would lessen interest in and
financial support of public schools (R. 621); and (5) that,
finding ‘“no hurt or harm to either race,”’ it was not for
the court ‘“‘to adjudge the policy as right or wrong” (R.
621-622).

Specification of Errors

The court below erred:

1. In refusing to enjoin the enforcement of Article
IX, Section 140 of the Constitution of Virginia, and Title
22, Chapter 12, Article 1, Section 22-221, of the Code of
Virginia of 1950, upon the grounds that these laws violate
rights secured by the due process and equal protection

clauses of the Fourteenth Amendment to the Constitution
of the United States.

2. In refusing to forthwith restrain appellees from
using race as a factor in determining the assignment of
public secondary educational facilities in Prince Edward
County, Virginia, after it had found that appellants are
denied equality of buildings, facilities, curricula and means
of transportation in violation of the due process and equal
protection clauses of the Fourteenth Amendment.

3. In refusing to hold that appellants are entitled to
equality in all aspects of the public secondary educational
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process, in addition to equality in physical facilities and
curricula.

4. In issuing a decree ordering appellees to equalize
sccondary school facilities in the County where such decree
cannot be effectively enforced without involving the court
in the daily operation and supervision of schools.

NO. 10

Opinions Below

The opinion of the Chancellor of the State of Delaware
(A. 338) is reported at 87 A. (2d) 862. The opinion of the
Supreme Court of Delaware (R. 37) is reported at 91 A.
(2d) 137.*

Jurisdiction

The judgment of the court below was entered on August -
28, 1952 (R. 37). On November 13, 1952 petition for writ
of certiorari was filed herein. On November 20, 1952,
respondents waived the filing of a brief in opposition to
the petition for writ of certiorari and moved that, if cer-
tiorari were granted, the argument be advanced and heard
immediately following argument in Nos. 8 101 and 191.
On November 24, 1952, the petition for writ of certiorari
and motion to advance were granted. — U. S. —; 97 L. ed.

(Advance, p. 124). Jurisdiction of this Court rests upon
Title 28, United States Code, § 1257(3).

* The record in this case consists of five separate parts: appendix
to petitioners’ brief in the court below, the supplement thereto, appen-
dix to respondents’ brief in the court below, the supplement thereto,
and the record of proceedings in the Supreme Court of Delaware.
These will be referred to in respondents’ brief as follows:

Appendix to petitioners’ brief below will be indicated by A; the
supplement to the petitioners’ appendix below will he referred to as
SA; respondents’ appendix helow will be referred to as RA; the
supplement to respondents’ appendix helow will he referred to as
RSA ; the record of proceedings in the Supreme Court of Delaware
will be referred to as R.
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Statement of the Case

No. 10 arises from two separate class actions filed in
the Court of Chaucery of the State of Delaware by Negro
school children and their guardians seeking admittance
of the children to two public schools maintained by peti-
tioners exclusively for white children in New Castle County,
Delaware. In the courts below, plaintiffs prevailed, and
they and members of their class are now attending the
schools to which they sought admission, an application
for stay of fnal order having been denied. (Brief of
Respondents, No. 448, October Term, 1952, pp. 25-27).
Thus, in this case, unlike the other school segregation cases
now under cousideration, plaintiifs are respondents in this
Court. Nevertheless, they file their brief at this time along
with appellants in Numbers 1, 2 and 4, because, on the
fundamental issues, they take the same position as do those
appellants, and becuuse they believe that by so filing they
will facilitate the (fourt’s consideration of the matters at
bar.

The complaint (A 3-13) in one of the two cases from
which No. 10 arises, alleged that respondeuts residing in
the Claymont Speeial School District were refused admit-
tance to the Claymont High School maintained by peti-
tioner-members of the State Board of Education and mem-
bers of the Board of Education of the Claymont Special
School Distriet solely because of respondents’ color. Be-
cause of this, these respondents were compelled to attend
Howard High School (RA 47), a public school for Negroes
only, in Wilmington, Delaware. Iloward High Sechool is
operated and controlled by the Corporate Board of Publie
Education in Wilnington, not a party to this case (A 314-
15, 352; R 57, RA 203). The second complaint (A 14-30)
out of which No. 448 arises alleged that respondent was
excluded from Hockessin School No. 29, a public elementary
school maintained for white children only, by petitioner-
members of the State Board of Education and petitioner-
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members of the Board of School Trustees of Hockessin
School No. 29. Respoundent and the class she represented at
the time of the complaint, attended Ilockessin School No.
107, maintained solely for Negroes by the State Board of
Bducation. Respondents in both complaints asserted that
the aforesaid state-imposed racial segregation required by
Par. 2631, Revised Code of Delaware, 1935, and Article X,
Section 1 of the Constitution of Delaware: (1) compelled
them to attend schools substantially inferior io those tor
white children to which admittance was sought; and (2)
injured their mental health, impeded their mental and per-
sonality development and made inferior their educational
opportunity as compared with that offered by the state to
white children similarly situated. Such treatment, respond-
ents asserted, 1s prohibited by the equal protection clause
of the Fourteenth Amendment to the Constitution of the
United States. .

Petitioners’ answers (A 31-33, A 34-37) defended the
exclusion: (1) upon mandatory constitutional and statu-
tory provisions of the State of Delaware which require
separate public schools for white and colored children; and
{(2) upon the fact that the educational opportunities offered
respondents were equal to those offered white children
similarly situated.

The two cases were consolidated and tried before the
Chancellor. In an opinion (A 348-356; 87 A. (2d) 862)
filed on April 1, 1952, the Chancellor found as a fact that
in ““our Delaware society’’ segregation in education prac-
ticed by petitioners ‘‘itself results in Negro children, as a
class, receiving educational opportunities which are sub-
stantially inferior to those available to white children
otherwise similarly situated.”” However, the Chancel-
lor denied respondents’ prayers for a judgment on this
ground and refused to declare that the Delaware constitu-
tional and statutory provisions violated respondents’ right
to equal protection. But the Chancellor did award respond-
ents the relief which they requested because other in-
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equalities were found to exist. These included, in the high
school, teacher training, pupil-teacher ratio, extra-curricu-
lar activities, physical plant and esthetic comnsiderations,
and time and distance involved in travel. As to the ele-
mentary schools in question, the court fouud the Negro
facilities inferior in building and site, esthetic considera-
tions, teacher preparation and transportation facilities. A
more detailed exposition of the facts upon which these find-
ings were based is set forth in respondents’ Brief in No.
448, October Term, 1952, pp. 27-44.

The Chancellor, as stated above, ordered that respond-
ents be granted immediate relief in the only way that it
was then available, that is, by admission to the superior
facilities. On August 28, 1952, the Supreme Court of Dela-
ware affirmed. 91 A. (2d) 137. Its findings on some of the
facts were somewhat different than the Chancellor’s but,
on the whole, it agreed with him. Upholding the Chancel-
lor’s determination that the requested relief could not be
granted because of the harmful psychological effect of
racial segregation, it did not otherwise review his factual
findings in this regard. Denying petitioners’ plea for time
to equalize the facilities in question, the Supreme Court
held that in the high school case: (1) a decree ordering
petitioners to equalize the facilities in question could have
no effect on the legal entity having control of the Wilming-
ton public schools which was not a party to the cause; and
(2) that the court did not see how it could supervise and
control the expenditure of state funds in a matter com-
mitted to the administrative diseretion of school authori-
ties. Finally, the court held that it could not issue a decree
which would, in effect, deny to plaintiffs what it had held
they rightfully deserved. As to the elementary school,
the court also noted that defendants had not assumed the
burden of showing to what extent remedial legislation
had improved or could improve conditions in the future.
Alluding to its antecedent disecussion of the question of
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relief for high school respondents, it affirmed the Chancel-
lor’s finding on this issue also.

Stay of the order was denied by the Chancellor and by
the Supreme Court of Delaware (Brief of Respondents,
No. 448, October Term, 1952, pp. 23-27) and respondents
and members of their class are now enjoying their second
year of equal educational opportunities under the decree.

This Court’s Order

These four cases were argued and submitted to the Court
on December 9-11, 1952. Thereatter, on June 8, 1953, this
Court entered its order for reargument, as follows, — U. S.
—; 97 L. ed. (Advance p. 956) :

“Each of these cuses is ordered restored to the
docket and is assigned for reargumnent on Monduy,
October 12, next. In their briefs and on oral qrgu-
ment counsel are requested to discuss particularly
the following questions insofar as they are relevant
to the respective cases:

“1. What evidence is there thal the Congress which
submitted and the State legislatures and conven-
tions which ratified the Fourteenth Amendment con-
templated or did wnot contemplate, understood or
did mot understand, that it would abolish segrega-
tion in public schools?

“2. If neither the Congress in submitting nor the
States in ratifying the Fourteenth Amendment un-
derstood that compliance with it would require the
wmmediate abolition of segregation in public schools,
was it nevertheless the understanding of the framers
of the Amendment ‘

“Aa) that future Congresses might, in the cxercise
of their power under Sec. 5 of the Amendment,
abolish such segregation, or

“Ub) that it would be within the judicial power, in
light of future conditions, tv construe the dmend-
ment as cbolishing such segregation of its own
force?
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6

3. On the assumption that the answers to ques-
tions 2 («) and (b) do not dispose of the issue, is it
within the judicial power, in construing the Amend-
ment, to abolish segregution in public schools?

“4. Assuming it is decided that segregation in public
schools violates the Fourteenth Awmendment

“(a) would a decree necessarily follow providing
that, within the limits set by normal geographic
school districting, Negro children should forth-
with be admitted to schools of their choice, or

“(b) may this Court, in the exercise of its equity
powers, permit an effective gradual adjustment to
be brought about from emsting segregated sys-
tems to a system not based on color distinctions?

I

5. On the assumption on which questions 4(a) and
(b) are based, and assuming further that this Court
will exercise its equity powers to the end described
w question 4(b),

““(a) should this Court formulate detailed decrees
in these cases;

““(b) if so what specific issues should the decrees
reach;

““(c) should this Court appoint « special master
to hear cvidence with a wview to recommending
specific terms for such decrees;

“(d) should this Court remand to the courts of
first instance with directions to frame decrees in
these cases, and tf so, what gemeral directions
should the decrees of this Court include and what
procedures should the courts of first instance fol-
low i arriwing at the specific terms of more de-
tailed decrees?

“The Attorney Gencral of the United States is in-
vited to take part in the oral argument and to file an
additional brief if he so desires.”’

On August 4, 1953, upon motion of the Attorney General
of the United States and without objection by the parties,



this Court entered its order postponing the date assigned
for reargument of these caxes until December 7, 1953.

Summary of Argument

These cases consolidated for argument before this Court
present in different factual contexts essentially the same
ultimate legal questions.

The substantive guestion conunon to all is whether a
state cai, consistently with the Constitution, exelude chil-
dren, solely on the ground that they are Negroes, from
public schools which otherwise they would be gualified to
attend. It is the thesis of this brief, submitted on behalf
of the excluded children, that the answer to the question is
in the negative: the Fourteenth Amendment prevents states
trom according differential treatment to American children
on the basis of their color or race. Both the legal precedents
and the judicial theories, discussed in Part I hereof, and the
evidence concerning the intent of the framers of the Four-
teenth Amendment and the understanding of the Congress
and the ratifying states, developed in Part II hereof, sup-
port this proposition.

Denying this thesis, the school authorities, relying in
part on language originating in this Court’s opinion in
Plessy v. Ferguson, 163 U. 8. 537, urge that exclusion of
Negroes, qua Negroes, from designated public schools is
permissible when the excluded children are atforded admit-
tance to other schools especially reserved for Negroes,
qua Negroes, if such schools are equal.

The procedural question comnmon to all the cases is the
role to be played, and the time-table to be followed, by this
Court and the lower courts in directing an end to the
challenged exclusion, in the event that this Court deter-
mines, with respect to the substantive question, that exclu-
sion of Negroes, qua Negroes, from public schools contra-
venes the Constitution.
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The importance to our American democracy of the sub-
stantive question can hardily be overstaied. The question
is whether a nation founded on the proposition that ‘“all
men are created equal’’ is honoring its commitments to
grant ‘“‘due process of law’’ and ‘‘the equal protection of
the laws’’ to all within its borders when it, ov one of its

constituent states, confers or denies benefits on the basis
of color or race.

1. Distinctions drawn by state authorities on the basis
of color or race violate the Fourteenth Amendment. Shel-
ley v. Kraemer, 334 U. S. 1; Buchunan v. Warley, 245 U. S.
60. This has been held to be true even as to the conduct of
public eduecational institutions. Sweatt v. Painter, 339 U. S.
629; McLaurin v. Oklahoma State Regents, 339 U. S. 637.
‘Whatever other purposes the Fourteenth Amendment may
have had, it is indisputable that its primary purpose was
to complete the emancipation provided by the Thirteenth
Amendment by ensuring to the Negro equality before the
law. The Slaughter-llouse Cases, 16 Wall. 36; Strauder
v. West Virginia, 100 U. S. 303.

2. Even if the Fourteenth Amendment did not per se
invalidate racial distinctions as a matter of law, the racial
segregation challenged in the instant cases would run afoul
of the conventional test established for application of the
equal protection clause because the racial classifications
here have no reasonable relation to any valid legislative
purpose. See Quaker City Cab Co. v. Pennsylvania, 277
U. 8. 389; Truax v. Raich, 239 U. S. 33; Smith v. Cahoon,
283 U. 8. 553 ; Mayflower Farwms v. Ten Eyck, 297 U. S. 266;
Skinner v. Oklahoma, 316 U. 8. 535. See also Tunstall v.
Brotherhood of Locomotive Firemen, 323 U. S. 192; Steele
v. Louisville & Nashville R. R. Co., 323 U. S. 192.

3. Appraisal of the facts requires rejection of the
contention of the school authorities. The educational
detriment involved in racially constricting a student’s
associations has already been recognized by this Court.
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Sweatt v. Pawnter, 339 U. 8. 629; McLaurin v. Oklahoma
State Regents, 339 U. S. 637,

4. The argument that the requiremeunts of the Four-
teenth Amendment are met by providing alternative schools
vests, finally, on reiteration of the separate but equal doc-
trine enunciated iu Plessy v. Ferguson.

Were these ordinary cases, it might be enough to say
that the Plessy case can he distinguished—that it involved
only segregation in transportation. But these are not ordi-
nary cases, and in deference to their importance it seems
more fitting to meet the Plessy doctrine head-ou and to
declare that doctrine erroneous.

Candor requires recognition that the plain purpose and
effect of segregated education is to perpetuate an inferior
status for Negroes which is America’s sorry heritage from
slavery. But the primary purpose of the Fourteenth
Amendment was to deprive the states of all power to per-
petuate such a caste system.

5. The first and second of the five questions propounded
by this Court requested enlightment as to whether the
Congress which submitted, and the state legislatures and
conventions which ratified, the Fourteenth Amendment con-
templated or understood that it would prohibit segregation
in public schools, either of its own foree or through sub-
sequent legislative or judicial action. The evidence, both
in Congress and in the legislatures.of the ratifying states,
reflects the substantial intent of the Amendment’s pro-
ponents and the substantial understanding of its opponents
that the Fourteenth Amendment would, of its own force,
proscribe all forms of state-imposed racial distinctions, thus
necessarily including all racial segregation in public educa-
tion.

The Fourteenth Amendment was actually the culmina-
tion of the determined efforts of the Radical Republican
majority in Congress to incorporate into our fundamental
law the well-defined equalitarian principle of complete
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equality for all without regard to race or color. The debates
in the 39th Congress and succeeding Congresses clearly
reveal the intention that the Fourteenth Amendment would
work a revolutionary change in our state-federal relation-
ship by denying to the states the power to distinguish on
the basis of race.

The Civil Rights Bill of 1866, as originally proposed,
possessed scope sufficiently broad in the opinion of many
Congressmen to entirely destroy all state legislation based
on race. A great majority of the Republican Radicals—
who later formulated the Fourteenth Amendment—under-
stood and intended that the Bill would prohibit segregated
schools. Opponents of the measure shared this under-
standing. The scope of this legislation was narrowed be-
cause it was known that the Fourteenth Amendment was in
process of preparation and would itself have scope exceed-
ing that of the original draft of the Civil Rights Bill.

6. The evidence makes clear that it was the intent of
the proponents of the Fourteenth Amendment, and the sub-
stantial understanding of its opponents, that it would, of
its own force, prohibit all state action predicated upon
race or color. The intention of the framers with respect
to any specific example of caste state action—in the instant
cases, segregated education—cannot be determined solely
on the basis of a tabulation of contemporaneous statements
mentioning the specific practice. The framers were formu-
lating a constitutional provision setting broad standards for
determination of the relationship of the state to the indi-
vidual. In the nature of things they could not list all the
specific categories of existing and prospective state activity
which were to come within the constitutional prohibitions.
The broad general purpose of the Amendment—obliteration
of race and color distinctions—is clearly established by the
evidence. So far as there was consideration of the Amend-
ment’s impact upon the undeveloped educational systems
then existing, both proponents and opponents of the Amend-
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ment understood that it would proseribe all racial segrega-
tion in public education.

7. While the Amendment conferred upon Congress the
power to enforce its prohibitions, members of the 39th
Congress and those of subsequent Congresses made it clear
that the framers understood and intended that the Four-
teenth Amendment was self-executing and particularly
pointed out that the federal judiciary had authority to
enforee its prohibitions without Congressional implementa-
tion.

8. The evidence as to the understanding of the states
is equally convineing. Kach of the eleven states that had
seceded from the liniou ratified the Amendment, and con-
currently eliminated racial distinctions from its laws, and
adopted a constitution free of requirement or specific
authorization of segregated schools. Many rejected pro-
posals for segregated schools, and none cenacted a school
segregation law until after readmission. The significance
of these facts 1s manifest from the consideration that ten
of these states, which were required, as a condition of
readmission, to ratify the Amendment and to modify their
constitutions and laws in conformity therewith, considered
that the Amendment required them to remove all racial
distinctions from their existing and prospective laws, in-
cluding those pertaining to public education.

Twenty-two of the twenty-six Union states also ratified
the Amendment. Although unfettered by congressional
surveillance, the overwhelming majority of the Union states
acted with an undersianding that it prohibited racially
segregated schools and necessitated conformity of their
school laws to secure consistency with that understanding.

9. In short, the historical evidence fully sustains this
Court’s conclusion in the Slaughter Houses Cases, 16 Wall.
61, 81, that the Fourteenth Amendment was designed to
take from the states all power to enforce caste or class
distinctions.
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10. The Court in its fourth and fifth questions assumes
that segregation is declared unconstitutional and inquires
as to whether relief should be granted immediately or
gradually. Appellants, recognizing the possibility of delay
of a purely administrative character, do not ask for the
impossible. No cogent reasons justifying further exercise
of equitable discretion, however, have as yet been produced.

It has been indirectly suggested in the briefs and oral
argument of appellees that some such reasons exist. Two
plans were suggested by the United States in its Brief as
Amicus Curiae. We have analyzed each of these plans
as well as appellees’ briefs and oral argument and find
nothing there of sufficient merit on which this Court, in the
exercise of its equity power, could predicate a decree per-
mitting an effective gradual adjustment from segregated
to non-segregated school systems. Nor have we been able
to find any other reasons or plans sufficient to warrant the
exercise of such equitable discretion in these cases. There-
fore, in the present posture of these cases, appellants are
unable to suggest any compelling reasons for this Court
to postpone relief.
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ARGUMENT
PART ONE

The question of judicial power to abolish segregated
schools is basic to the issues iuvolved in these cases and for
that reasun we have undertaken to analyze it at the outset
before dealing with the other matters raised by the Court,
although formally thix wcans that the first section ol this
brief comprehends Question No. 3

Oun Lhe assumption that the unswers to question
2Aa) and (b) do not dispose of the issue, is it within
the judicial power, in construng the Amendmenf to
wbolish segregation in public schools?

I.

Normal exercise of the judicial function calls for
a declaration that the state is without power to enforce
distinctions based upon race or color in affording edu-
cational opportunities in the public schools.

This Court in a long line of decisions has made it plain
that the Fourteenth Amendment prohibits a state from mak-
ing racial distinetions in the exercise of governmental
power. Time and again this Court has held that if a state’s
power has been exercised in such a way as to deprive a
Negro of a right which he would have freely enjoyed if he
had heen white, then that state’s action violated the
Fourteenth Amendment. '

In Shelley v. Kraemer, 334 U. S. 1, for example, an
unanimous Court held that States of Missouri and
Michigan had violated the 14th Amendment when their
courts ruled that a Negro could not own real property whose
ownership it was admitted the state law would have pro-
tected him in, had he been white. This, despite the fact
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that the state court was doing no more than enforcing a
private agreement running with the land. The sole basis
for the decision, then, was that the Fourteenth Ameudment
compels the states to be color blind in exercising their power
and authority.

Buchanan v. Warley, 245 U. S. 60, was an earlier decision
to the same effect. There, this Court invalidated a Louis-
ville, Kentucky ordinance which required racial residential
segregation. Though it applied to Negro and white alike,
the Court rightly recognized that the ordinance wasg an
exercise of the state’s power based on race and race alone,
This, the Court ruled, was a violation of the Fourteenth
Amendment. To the same effect is Barrows v. Jackson,
— U. 8. —, 97 L. ed. Advance p. 261). And see Oyama v.
California, 332 U. S. 633.

This Court has applied the same rigorous requirement
to the exercise of the state’s power in providing public
education. Beginning with Missour: ex rel. Gaines v.
Canada, 305 U. S. 337, this Court has uniformly ruled
that the Fourteenth Amendment prohibits a state from
using race or color as the determinant of the quantum,
quality or type of education and the place at which educa-
tion is to be afforded. Most recently, this Court in
McLaurin v. Oklahoma State Regents, 339 U, S. 637, held
that rules which made distinctions among students in the
same school solely on the basis of color were forbidden
by the Fourteenth Amendment. Thus, this Court has
made it plain that no state may use color or race as
the axis upon which the state’s power turns, and the con-
duct of the public education system has not been excepted
from this ban.

This judicial recognition that race is an irrational basis
for governmental action under our Constitution has been
manifested in many decisions and opinions of this Court.
In Yick Wo v. Hopkins, 118 U. S. 356, this Court struck
down local administrative action which differentiated
between whites and Chinese. In Hirabayashi v. United
States, 320 U. S. 81, 100, Chief Justice Stone, in a majority
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opinion, characterized racial distinctions as *‘odious to a
free people™. In Korematsu v. United States, 323 U. S, 214,
216, the Court viewed racial restrictions as “immediately
suspect”’. Mr. Justice Jackson, concurring in Edwards
v. Culifornia, 314 U. 8. 180, 185, veferred to race and color
as ‘‘constitutionally an irrvelevance’. Mr. Justice Douglas,
dissenting in South v. Peters, 339 U. 8. 276, 278, considered
discriminations based upon race, creed, or color ‘‘beyond
the pale”. In an unanimous opinion in Henderson v,
United States, 339 U. 8. 816, 825, the Court, while not reach-
ing the constitutional yuestion raised, deseribed sigus, par-
titions and eurtains segregating Negroes in railroad dining
cars as emphasizing ‘‘the artificiality of a difference in
treatment which serves only to call attention to a racial
classification of passengers holding identical tickets and
using the same publie dining faecility’””. Every member of
the present Court has from time to time subseribed to this.
view of race as an irrational premise for government action.

The restrictions placed upon persons of Japanese origin
on the West Coast during World War 11 were sustained in
Hirabayashi v. United States, supra, and in Korematsu v.
United States, supra, as emergency war measures taken by
the national government in a dire national peril of the
gravest nature. The military decision was upheld as with-
in an implied war power, and the Court was unwilling to
interfere with measures considered necessary to the safety
of the nation by those primarily responsible for its security.
Yet, in upholding these orders, the Court made some of the
most sweeping condemnations of governmentally imposed
racial and color distinctions ever announced by our judi-
ciary. And while departure from accepted standards of
governmental conduct was sustained in oider to remove
persons of Japanese origin from areas where sabotage and
espionage might have worked havoe with the national war
effort, once this removal was accomplished and individnal
loyalty determined, further restrictions hased upon race or
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323 U. 8. 283.

Tunstall v. Brotherhood of Locomotive Firemen &
Enginemen, 323 U, 8. 210, and Steele v. Louisville & Nash-
ville R. R. Co., 323 U. S. 192, while not deciding the con-
stitutional question, left no doubt that the Fifth Amendment
had stripped the natioual government of power to enforce
the racial diserimination assailed.

These decisions serve to underscore the constitutional
prohibition against Congressional action grounded upon
color except in so far as it may have temporary justifica-
fion to meet an overwhelming national emergency snch as
that which led to decisions in the Hurabayasht and Kore-
matsu cases.

The power of states is even more rigidly circumseribed.
For there is grave doubt that their acts can be sustained
under the exception made in the Hirabayasht and Korematsu
cases with respeet {o the national government. See Oyama
v. California, 332 U. 8. 633. The Fourteenth Amendment
has been defined as a hroad prohibition against state enforee-
ment of differentiations and diserimination based upon race
or color. State action restricting the right of Negroes to
vote has been struck down as a violation of the Fourteenth
Amendment. Nizon v. Condon, 286 U. 8. 73. Similarly, the
Court has refused to sanetion the systematic exclusion of
Negroes from the petit or grand jury, Hill v. Texus, 316
U. 8. 400; Pierre v. Louisiana, 306 U. S. 354 ; their repre-
sentation on juries on a token or proportional basis, Cassell
v. Texas, 339 U. 8. 282; Shepherd v. Flovida, 341 U. S. 50;
or any method in the selection of juries suseeptible of racial
discrimination in practice. dvery v. Georgia, 345 U. 8. 559.

Legislation depriving persons of particular races of an
opportunity to pursue a gaintul oecupation has heen held a
denial of equal protection.” Truwwe v. Reuaich, 239 U. S. 33;
Takahashi v. Fish and Games Conenission, 334 U, 8. 410,
Tt is now well settled that a state may not make racial dif-
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ferences among its employees the basis Tor salary dilferen-
tiatious.  Alston v. Nchool Board, 112 F. 2d 992 (CA 41k
1940), cert. dented, 311 U. 8. 693.

Indeed, abhorence of race as a premise for governmental
action pervades a wide realm of judicial opinion dealing
with olhier eonstitutional provisions. Sweeping decisions
have enforced the right of Negroes to muke effective use of
the electoral process consistent with the reguirements of
the Fifteenth Amendment. (fuinn v. {Taited States, 238
U. 8. 347; Lane v. Wilson, 307 U. S. 268; Smith v. Allwright,
321 U. 8. 649; Terry v. Adums, 345 U. 8. 461.

It should be added pareuthetically that these decisions
are not mere pro forma applications of the selt-evident
requirements of the Fifteenth Amendment. On the con-
trary, the councept of state action has been utilized in a
dynamic and expanding fashiou as the Court has sought to
reach any method or subterfuge with which the state has -
attemipted to avoid its obligation under that constitutional
amendment. Swmith v. Allwright, supra; Terry v. Adams;
supra. See Rice v. Elmore, 165 F. 2d 387 (CA 4th 1947),
cert. dented, 333 U. S. 875 and Baskin v. Brown, 174 F. 2d.
391 (CA 4th 1949), cases holding state non-action violative
of the Fifteenth Amendment the prineciple of which was
expressly approved in Terry v. Adams.

State laws requiring racial segregation in interstate
commerce have been declared an invalid invasion of com-
merce power reserved to the Cougress. Morgan v. Virginia,
328 U. S. 373. But where a state sought to enforce against
a carrier engaged in foreign commerce its local non-segrega-
tion policy, the state law was upheld. The Court con-
sidered it inconceivable that the Congress in the exercise
of its plenary power over commerce would tdke any action
in conflict with the local nondiseriminatory regulations im-
posed. Bob-Lo Excursion Co. v. Michigan, 333 U. S. 28,
These two cases considered together strikingly exemplify
this Court’s position that fundamental national policy is
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by its prohibition.

The contention by a labor union that a state civil rights
law which prohibited racial diserimination in union mem-
bership offended the Fourteenth Amendment was dismissed
because such a position ‘‘would be a distortion of the policy
manifested in that amendment which was adopted to pre-
vent state legislation designed to perpetuate diserimination
on the basis of race and color’’. Railway Mail Association
v. Corst, 326 U. S. 88, 94.

Thus, the Court has all but universally made short shrift
of attempts to use governmental power to enforce racial
distinctions. Yet, where such power has prohibited racial
discrimination, it has been sustained even where it has been
urged that the state is acting in derogation of other consti-
tutional rights or protected interests.

At the graduate and professional school level, closest
to the cases here, racial distinctions as applied have been
struck down. MecLaurin v. Oklahoma State Regents, 339
U. 8. 637; Sweatt v. Painter, 339 U. S. 629. In those cases the
educational process was viewed as a totality. The faculty of
the school, the prestige of the institution, the fact that segre-
gation deprived the Negro applicant of the benefits which
he might secure in attending school with representatives of
the state’s dominant racial majority, the value judgment of
the community with respect to the segregated school, and
the impact of segregation on the individual were among the
factors considered by the Court in determining that equal
educational opportunities were not available. Those cases,
we submit, control disposition of the cases here.

Since segregation was found to impair and inhibit an
adult’s ability to study in the McLaurin case, it seems clear
that such segregation has even more far reaching adverse
consequences on the mental development of the children in-
volved here.

Sweatt’s isolation from the dominant racial majority in a
segregated law school was held to deprive him of an effec-
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public school is to instruct each suceceeding generation in
the fundamental traditions of our democracy. The child
ean best comie to believe in and respeet these traditions by
learning them in a setting in which they are in practical
operation. But to be taught that our sociely is founded
upon a concept of equality in a public school from which
those racial groups are exeluded which hold pre-eminence
in every field in his community makes it all but impossible
for such teachings to take root. Segregation here is detri-
mental to the Negro child in his effort to develop mto a use-
ful and productive citizen in a democracy.

The Sweatt and MeLaurin cases teach that the Court will
consider the edueational process in its entirety, including,
apart from the measurable physical facilities, whatever
factors have been shown to have educational significance.
This rule cannot be peculiar to any level of public educa-
tion. Dublic elementary and high school education is no
less a governmental function than graduate aud professional
education in state instifutions. Meoveover, just as Sweatt
and McLaurin were denied certain benefits characteristic
of graduate and professional education, it is apparent from
the records of these cases that Negroes are denied educa-
tional benefits which the state itself asserts are the funda-
mental objectives of public elementary and high school
education. ‘

South Carolina, like the other states in this country, has
accepted the obligation of furnishing the extensive benefits
of public education. Article XI, section 5, of the Constitu-
tion of South Carolina, declares: ‘‘The General Assembly
shall provide for a liberal system of free public schools for
all children between the ages of six and twenty-one years”’.
Some 410 pages of the Code of Laws of South Carolina deal
with “‘education’’. Title 31, Chapters 122-23, S. C. Code,
pp. 387-795 (1935). Provision is made for the entive state-
supported system of public schools, its administration and
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organization, from the kindergarten through the university.
Pupils and teachers, school buildings, minimum standards
of school construction, and specifications requiring certain
general courses of instruction are dealt with in detail. In
addition to requiring that the three ‘‘R’s’’ must be taught,
the law compels instruction in ‘‘morals and good behaviour”’
and in the ‘‘principles’’ and ‘essentials of the United States
Constitution, including the study of and devotion to Ameri-
can institutions’. Title 31, Chapter 122, sections 5321,
0323, 5325, S. C. Code (1935). The other states involved
here are attempting to promote the same objectives.

These states thus recognize the accepted broad pur-
poses of general public education in a democratic society.
There is no question that furnishing public education is now
an accepted governmental function. There are compelling
reasons for a democratic government’s assuming the bur-
den of educating its children, of increasing its citizens’
usefulness, efficiency and ability to govern.

In a democracy citizens from every group, no matter
what their social or economic status or their religious or
ethnic origins, are expected to participate widely in the
making of important public decisions. The public school,
even more than the family, the echurch, business institutions,
political and social groups and other institutions, has be-
come an effective agency tfor giving to all people that broad
background of attitudes and skills required to enable them
to function effectively as participants in a democracy. Thus,
“‘education’’ comprehends the entire process of developing
and training the mental, physical and moral powers and
capabilities of human beings. See Weyl v. Comm. of Int.
Rewv., 48 F. 2d 811, 812 (C'A 2d 1931) ; Jones v. Betier Busi-
ness Bureau, 123 F. 2d 767, 769 (CA 10th 1941).

The records in instant cases emphasize the extent to
which the state has deprived Negroes of these fundamental
educational benefits by separating them from the rest of the
school population. In the case of Briggs v. Elliott (No.
101), expert witnesses testified that compulsory racial
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erable personal injury ou the Negro pupils which endures
as long as these students remain in the segregated school.
These witnesses testified that compulsory racial segrega-
tion in the publie schools of Sounth Carolina injures the
Negro students by: (1) impaiving their ability fo learn
(R. 140, 161); (2) deterring the development of their per-
sonalities (R. 86, 89); (3) depriving them of equal status
in the school community (R, 89, 141, 145); (4) destroying
their self-respect (R. 140, 148) ; (5) denying them full oppor-
tunity for demoeratic social development (R. Y8, 99, 103);
(6) subjecting them to the prejudices of others (R. 133) and
stamping them with a badge of inferiority (R. 148).

Similar testimony was introduced in each of the other
three cases here involved, and that testimony was undis-
puted in the ease of Briggs v. Ellioit (No. 101); Brown v.
Board of Education of Topeka, et al. (No. 8); Gebhart v.
Belton (No. 448). In Davis v. County School Board
(No. 191), while witnesses for the appellees disputed
portions of the testimony of appellants’ expert witnesses,
four of appellees’ witnesses admitted that racial segrega-
tion has harmful effects and another recognized that such
segregation could be injurious. \

In the Gebhart case (No. 448) the Chancellor filed an
opinion in which he set forth a finding of fact, based
on the undisputed oral testimony of experts in education,
sociology, psychology, psychiatry and anthropology (A. 340-
341) that in ‘“‘our Delaware society’’, segregation in educa-
tion practiced by petitioners as agents of the state ‘‘itself
results in the Negro children, as a class, receiving educa-
tional opportunities which are substantially inferior to
those available to white children othetwise similarly
situated”’.

And the court below in the Brown case (No. 8) made the
following Finding of Fact (R. 245-246) :

¢ Segregation of white and colored childven in publie
scliools has a detrimental.effect upon the colored chil-
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dren. The impact is greater when it has the sanction
of the law; for the poliey of separating the races is
usually interpreted as denoting the inferiority of
the negro group. A sense of inferiorily affects the
motivation of a child to learu. Segregation with the
sanction of law, therefore, has n tendency to retard
the educational and mental development of negro
children and to deprive them of some of the henefils
they would receive in a racially integrated school
system.”’

The testimony of the expert witnesses in the cases now
under consideration, the Opinion of the Chancellor in the
Delaware case and the Finding of Fact by the lower court
in the Kansas cage are amply supported by scientific studies
of recognized experts. A compilation of these materials
was assembled and filed as an Appendix to the briefs in
these eases on the first hearing. The observation of Mr.
Justice Jackson in West Virginia State Board of Education
v. Barnette, 319 U. 8. 624, 636 that public school children,
being educated for eitizenship, must be secrupulously pro-
tected in their constitutional rights, ‘‘if we are not to
strangle the free mind at its source and teach youth to dis-
count important prineciples of our government as mere plati-
tudes”’, while made in somewhat different context, appro-
priately desecribes the high public interest which these cases
involve.

In sum, the statutes and constitutional provisions as-
sailed in these cases must fall because they are contrary to
this Court’s basic premise that, as a matter of law, race is
not an allowable basis of differentiation in governmental
action; they are inconsistent with the hroad prohihition of
the Fifth and Fourteenth Amendments as defined by this
Court; they are clearly within that category of racism in
state action specifically prohibited by the McLawrin and
Sweatt decisions.
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The statutory and constitutional provisions involved
in these cases cannot be validated under any separate
but equal concept.

The basice principles referred to in Point 1 above, we
submit, control these cases, and except for the mistaken
belief that the doctrine of Plessy v. Ferguson, 163 U. S. 537,
is a correct expression of the meaning of the Fourteenth
Amendment, these cases would present no difficult problem.

This Court announced the separate but equal doctrine in
a fransportation case, and proponents of segregation have
relied upon it repeatedly as a justification for racial segre-
gation as if ‘‘separate but equal’’ had become in haec verba
an amendment to the Fourteenth Amendmnent, itself. Under
that anomalous doctrine, it is said that racial differentia-
tions in the enjoyment of rights protected by the Fourteenth
Amendment are permitted as long as the segregated facili-
ties provided for Negroes are substantially equal to those
provided for other racial groups. In each case in this Court
where a state scheme of racism has heen deemed susceptible
of rationalization under the separate but equal formula, it
has been urged as a defense.

A careful reading of the cases, however, reveals that thls
doctrine has received only very limited and restricted appli-
cation in the actual decisions of this Court, and even that
support has been eroded by more recent decisions. See par-
tieularly McLaurin v. Olilahoma State Regents; Sweatt v,
Painter. Whatever appeal the separate but equal doctrine
might have had, it stands mirrored today as the faulty con-
ception of an era dominated by provincialism, hy intense
emotionalism in race relations caused by local and tempo-
rary conditions and by the preaching of a doctrine of racial
superiority that contradicted the hasic concept upon which
our society was founded. Twentieth century America,
fighting racism at home and abroad, has rejected the race
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views of Plessy v. Ferguson because we have come to the
realization that such views obviously tend to preserve not
the strength but the weaknesses of our heritage.

A. Racial Segregation Cannot Be Squared With
the Rationale of the Early Cases Interpreting
the Reach of the Fourteenth Amendment.

In the Slaughter Housc Cases, 16 Wall. 36—the first case
decided under the Fourteenth Amendment—the Court,
drawing on its knowledge of an almost contemporaneous
event, recognized that the Fourteenth Amendment secured
to Negroes full citizenship rights and prohibited any state
action diseriminating against them as a class on account of
their race. Thus, addressing itself to the intent of the
Thirteenth, Fourteenth and Fifteenth Amendments, the
Court said at pages 71 and 72:

“We repeat, then, in the light of this recapitu-
lation of events, almost too reecent to he called his-
tory, but which are familiar to us all; and on the
most casual examination of the language of these
amendments, no one can fail to be impressed with
the one pervading purpose found in them all, lying
at the foundation of each, and without which none
of them would have been even suggested; we mean
the freedom of the slave race, the security and firm
establishment of that freedom, and the protection
of the newly made freeman and citizen from the
oppressions of those who had formerly exercised un-
limited dominion over him. If is true that only the
15th Amendment, in terms, mentions the negro by
speaking of his color and his slavery. Bul it is just
as true that each of the other articles was addressed
to the grievances of that race, and designed to
remedy them as the fifteenth.”’

The real purpose of the equal protection clause was dis-
cussed in these terms at page 81:

“‘In the light of the history of these amendments,
and the pervading purpose of them, which we have
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already discussed, it is not difficult to give a meaning
to this clause. The existence of lnws in the states
where the newly emancipated negroes resided, which
discriminated with gross injustice apd  hardship
against them as u cluss, was the ceil lo be remedied
by this clause, and by @t such luws are forbidden.””
(Emphasis supplied).

So convinced was the Court that the overriding purpose
of the Fourteenth Amendment was to protect the Negro
against discrimination that it declared further at page 81:

““We doubt very much whether any action ol a state
not directed by way of discrimination against the
negroes as a class, or on account of their race, will
ever be held to come within the purview of this pro-
vision. It is so clearly a provision for that race and
that emergency, that a stroug case would be neces-
sary for its application to any other.”

In Strauder v. West Virginia, 100 U. S. 303, the Court,
on page 306, viewed the Fourteenth Amendment in the same
light and stated that its enactment was aimed to secure for
the Negro all the civil rights enjoyed by white persons:

“It was in view of these considerations the 14th
Amendment was framed and adopted. It was de-
signed to assure to the colored ruce the enjoyment
of all the civil rights that under the law are enjoyed
by white persons, and to give to that race the pro-
teetion of the Gemeral Government, in that enjoy-
ment, whenever it should be denied by the States.
It not only gave citizenship and the privileges of
citizenship to persons of color, but it denied to any
State the power to withhold from them the equal pro-
tection of the laws, and authorized Congress to en-
force its provisions by appropriate legislation.”’
(Emphasis supplied).

Clearly recognizing the nced to construe the Amend-
ment liberally in order to protect the Negro, the Court noted
at page 307:
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““If this is the spirit and meaning of the Aniend-
ment, whether it means more or not, it is to be con-
strued liberally, to carry out the purposes of its
framers. It ordains that no State shall make or
enforece any laws which shall abridge the privileges
or immunities of citizens of the United States (evi-
dently referring to the newly made citizens, who,
being citizens of the United States, are declaved to
be also citizens of the State in which they reside).”

It was explicitly stated at pages 307, 308 that the Amend-
ment prevented laws from distinguishing between colored
and white persons:

“What is this but declaring that the law in the
States shall be the same for the black as for the
white; that all persons, whether colored o1 white,
shall stand equal before the laws of the States and,
in regard to the colored race, for whose protection
the Amendment was primarily designed, that no dis-
crimination shall be made against them by law be-
cause of their color? The words of the Amendment,
it is true, are prohibitory, but they contain a neces-
sary implication of a positive immunity, or right,
most valuable to the colored race—the right to ex-
emption from unfriendly legislation against them
distinetly as colored; ecxemption from legal dix-
criminations, implying inferiority in civil society,
lessening the sceurity of their enjoyment of the
rights which others enjoy, and diseriminations
which are steps towards reducing them to the condi-
tion of a subject race.”” (Emphasis supplied).

Any distincetion based upon race was understood as cou-
stituting a badge of inferiority, at page 308:

““The very fact that colored people are singled out
and expressly denied by a statute all right to partici-
pate in the administration of the law, as jurors, bhe-
cause of their color, though they are eitizens and may
be in other respeets fully yualified, is practically a
brand upon them, affixed by the law; an assertion of
their inferiority, and a stimulant to that race preju-
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dice which is an impedinient to securing to indi-
viduals of the vace that cqual justice which the law
aims to secure to all others.”’

There was no doubt that this new coustitutional provi-
sion had changed the relationship between the tederal gov-
ernment and the states so that the federal courts could and
should now protect these 1rew rights. At page 309 the Court
said :

““The framers of the constitutional Amendment must
have known full well the existence of such prejudice
and its likelihood to coutinue against the manumitted
slaves and their race, and that knowledge was, doubt-
less, a motive that led to the Amendment. By their
manumission and citizeuship the colored race became
entitled to the equal protection of the laws of the
States in which they resided; and the apprehension
that, through prejudice, they might he denied that
equal protection, that is, that there might be dis-
crimination against theni,, was the 111ducemunt {o
bestow upon the National Government the power to
enforce the provision that no State shall deny to
them the equal protection of the laws. Without the
apprehended existence of prejudice that portion of
the Amendment would have heen unnecessary, and
it might have been left to tlie States to extend equal-
ity of protection.’’

That law must not distinguish between colored and
white persons was the thesis of all the early cases. United
States v. Cruikshank, 92 U. S. 542, 554, 555; Virginia v.
Rives, 100 U. S. 313; Ex Parte Virginia, 100 U. S. 339; Neal
v. Delaware, 103 U. 8. 370, 386 ; Bush v. Kentucky, 107 U. S.
110; Ciwwvil Rights Cases, 109 U. S. 3, 36, 43. As early as
Yick Wo v. Hopkins, 118 U. S. 356, it became settled doc-
trine that the Fourteenth Amendment was a broad prohibi-
tion against state enforcement of racial differentiations or
diserimination—a prohibition totally at war with any sepa-
rate hut equal notion. There can be no doubt, we submit,
that, had the state regulation approved in Plessy v. Fergu-
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son been betore the Court that rendered the initial interpre-
tations of the Fourteenth Amendment, the regulation would
have been held a violation of the Federal Constitution.

B. The First Time the Question Came Before the
Court, Racial Segregation In Transportation
Was Specifically Disapproved.

In Railroad Co. v. Brown, 17 Wall. 445, the first case
involving the validity of segregation to reach this Court
after the adoption of the Kourteenth Amendment, segrega-
tion was struck down as an unlawtul discrimination. While
the Fourteenth Amendment was not before the Court, the
decision in the Brown case was in line with the spirit of the
new status that the Negro had gained under the Thirteenth,
Fowrteenth and Fifteenth Amendments.

The problem before the Court concerned the validity of
the carricr’s rules and regulations that sought to segregate
its passengers hecause of race. The pertinent faets are
described by the Court as follows at page 451:

“In the enforcement of this regulation, the de-
fendant in error, a person of color, having entered a
car appropriated to white ladies, was requested to
leave it and take a seat in another car used for col-
ored persons. This she refused to do, and this re-
fusal resulted in her ejectment hy force and with
insult from the car she had first entered.”’

The Court characterized the railroad’s defense that its
practice of providing separate accommodations for Negroes
was valid, as an ingenious attempt at evasion, at page 452:

““The plaintiff in error contends that it has liter-
ally obeyed the direction, because it has never ex-
cluded this class of persons from the cars, but on
the contrary, has always provided acconnmodations
for them.

“This is an ingenious attempt to evade a compli-
ance with the obvious meaning of the requirement.
It is true the words taken literally might bear the
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interpretation put upon them by the plaintiff in
error, but evidently Clongress did not use them in
any such limited sense. There was no occasion,
in legislating for a railroad corporation, to annex a
condition to a grant of power, that the company
should allow colored persons to ride in its cars. This
right had never been refused, nor could there have
been in the mind of anyoune an apprehension that
such a state of things would ever occur, for self-
interest would clearly induce the carrvier—South as
well as North—to transport, if paid for it, all per-
sons whether white or blacl\, who should dcbne trans-
portation.”’

The Court stressed with particularity the fact that the dis-
crimination prohibited was discrimination in the use of the
cars, at pages 452-453 : '

““It was the discrimination in the use of the cars
on account of color, where slavery obtained, which
was the subject of discussion at the time, and not
the fact that the colored race could not ride in the
cars at all. Congress, in the belief that this dis-
crimination was unjust, acted. It told this company,
in substance, that it could extend its road in the
District as desired, but that this diserimination must
cease, and the colored and white race, in the use of
the cars, be placed on an equality. This condition it
had the right to impose, and in the temper of Con-
gress at the time, it is manifest the grant could not
have been made without it.”’

The regulation that was struck down in the Brown case
sought to accomplish exactly what was achieved under a
state statute upheld subsequently in Plessy v. Ferguson—
the segregation of Negro and white passengers. It is clear,
therefore, that in this earlier decision the Court considered
segregation per se¢ diserimination and a denial of equality.
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C. The Separate But Equal Doctrine Marked An
Unwarranted Departure From the Main Stream
of Constitutional Development and Permits the
Frustration of the Very Purposes of The Four-
teenth Amendment As Defined by This Court.

In Plessy v. Ferguson, this Court for the first time gave
approval to state imposed racial distinctions as consistent
with the purposes and meaning of the Fourteenth Amend-
ment. The Court described the aims and purposes of the
Fourteenth Amendment in the same manner as had the
earlier cases, at page 543:

. . . its main purpose was to establish the citizen-
ship of the negro; to give definifions of citizenship
of the United States and of the states, and to protect
from the hostile legislation of the states the privi-
leges and immunities of citizens of the United States,
as distinguished from those of citizens of the states.”’

But these defined aims and purposes were now considered
consistent with the imposition of legal distinctions based
upon race. The Court said at 544, 551-552:

““The object of the amendment was undoubtedly
to enforce the absolute equality of the two races be-
fore the law, but in the nature of things it could not
have been intended to abolish distinetions based upon
color, or to enforce social, as distinguished from
political, equality, or a commingling of the two races
upon terms unsatisfactory to either.

® * *

Legislation is powerless to eradicate racial instincts
or to abolish distinctions based upon physical dif-
ferences, and the attempt to do so can only result in
accentuating the difficulties of the present situation.
If the civil and political rights of both races be equal,
one cannot be inferior to the other civilly or politi-
cally. If one race be inferior to the other socially,
the Constitution of the United States cannot put
them upon the same plane.”’
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And reasonableness of the regulation was found in
established social usage, custom and tradition, at page 550:

““So far, then, as a conflict with the 14th Amend-
ment is concerned, the case reduces itselt to the gues-
tion whether the statute of Louisiana is a reason-
able regulation and with respect to this there must
necessarily be a large discretion on the part of the
legislature. In determining the question of reason-
ableness it is at liberly to act with reference to the
established usages, customs, and traditions of the
people, and with a view to the promwtion of their
comfort, and the preservation of the public peace
and good order.”’

In Plessy, through distortion of the concept of ‘‘social”’
rights as distinguished from ‘‘civil’’ rights, the right to
civil equality as one of the purposes of the Fourteenth
Amendment was given a restricted meaning wholly at vari-
ance with that of the earlier cases and the intent of the
framers as defined by this Court. Indeed, civil rights, as
defined by that Court, seem merely to encompass those
rights attendant upon use of the legal process and protec-
tion against complete exclusion pursuant to state mandate.
Race for the first time since the adoption of the Fourteenth
Amendment was sanctioned as a constitutionally valid basis
for state action, and reasonableness for the racial distine-
tions approved was found in the social customs, usages and
traditions of a people only thirty-one years removed from
a slave society.

Under this rationale the Court sought to square its
approval of racial segregation with the Slaughter House
Cases, Strauder v. West Virginia and the other precedents.
It is clear, however, that the early cases interpreted the
Fourteenth Amendment as encompassing that same cate-
gory of rights which were involved in Plessy v. Ferguson—
the right to be free of a racial differentiation imposed by
the state in the exercise of any civil right. And the Court’s
attempt to distinguish Railroud Co. v. Brown, as a case of
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exclusion, was the very argument that has been specifically
rejected in the Brown case as a sophisticated etfort to avoid
the obvious implications of the Congressional requirvement.
Thus, the separate but equal doetrine is a rejection of the
precedents and constitutes a break in the development of
constitutional law under which the Fourteenth Amendment
has been interpreted as a fundamental interdiction against

state imposed differentiations and diseriminations based
upon color.

D. The Separate But Equal Doctrine Was
Conceived in Error.

The separate but equal doctrine of Plessy v. Ferguson,
we submit, has alded and supported efforts to nullify the
Fourteenth Amendment’s undoubted purpose—equal status
for Negroes—as defined again and again by this Court. The
fallacious and pernicious implications of the doctrine were
evident to Justice Harlan and are set out in his dissenting
opinion. It is clear today that the fact that racial segrega-
tion accords with custom and usage or is considered needful
for the preservation of public peace and good order does
not suffice to give constitutional validity to the state’s action.
What the doctrine has in fact accomplished is to deprive
Negroes of the protection of the approved test of reason-
able classifications which is available to everyone else who

challenges legislative eategories or distinetions of whatever
kind.

1. TaEe Dissentine OriNiON OF JUsTICE HARLAN IN
PrEessy v. FERGUSON.

Justice Harlan recognized and set down for history the
purpose of segregation and the implications of the separate
but equal doctrine and evidenced prophetic insight concern-
ing the inevitable consequences of the Conrt’s approval of
racial segregation. He said at page 37: “The thing to
accomplish was, under the guise of giving equal accomnoda-
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tions for whites and blacks to compel the latter to keep to
themselves while traveling in railroad passenger coaches.”’

He realized at page 560, moreover, that the approved
regulations supported the inferior custe thesis of Seotf v.
Sandford, 19 How. 393, supposedly eradieated by the Civil
War Amendments: *‘But it seems that we have yet, in
some of the states, a dominant race, a superior class of
citizens, which assumes to regulate the enjoyment of eivil
rights, ecommon to all citizens, on the basis of race.” And
at page 562: ‘““We boast of the freedom eujoyed by our
people above all other people. But it is difficult to reconcile
that boast with a state of the law which, practically, puats
the brand of servitude and degradation upon a large class
of our fellow citizens, our equals before the law.”

While the majority opinion sought to rationalize its
holding on the basis of the state’s judgment that separation
of races was conducive to public peace and order, Justice
Harlan knew all too well that the seeds for continuing racial
animosities had been planted. e said at pages 560-561:

“The sure guaranty of peace and security of each
race is the clear, distinet, unconditional recognition
by our governments, national and state, of cvery
right that inheres in civil freedom, and of equality
before the law of all citizens of the United States
without regard to race. State enactments, regulat-
ing the enjoyment of civil rights, upon the basis of
race, and cunningly devised to defeat legitimate re-
sults of the war, under the pretense of recognizing
equality of rights, ean have no other result than to
render permanent peace impossible and to keep alive
a conflict of races, the continnance of whicli must do
harm to all concerned.”’

“Our Constitution”’, said Justice Harlan at 559, ‘‘is color-
blind, and neither knows nor tolerates classes among citi-
zens.”’ It is the dissenting opinion of Justice Harlan, rather
than the majority opinion in Plessy v. Ferguson, that is in
keeping with the scope and meaning of the Fourteenth
Amendment as consistently defined by this Court both
before and after Plessy v. Ferguson.



2. CustoMm, Usack aNp TrapirioNn RooTEDp IN THE
Srave Trabirion Cannor Be rtae ConsriTu-
TIONAL Y ARDSTICK FOR MEASURING STATE ACTION
UxNDER THE FOURTEENTH AMENDMENT.

The analysis by Justice Harlan of the bases for the
majority opinion in Plessy v. Ferguson was adopted by this
Court in Chiles v. Chesupeake & Ohio Ruilroad Company,
218 U. 8. 71, 77, 78. There this Court cited Plessy v. Fer-
guson as authority for sustaining the validity of legislative
distinctions based upon race and color alone.

The importance of this case is its clear recognition and
understanding that in Plessy v. Ferguson this Court ap-
proved the enforcement of racial distinctions as reasonable
because they are in accordance with established social usage,
custom and tradition. The Court said at pages 77, 78:

“It 1s true the power of a legislature to recognize
a racial distinction was the subject considered, but
if the test of reasonableness in legislation be, as
it was declared to be, ‘the established usages,
customs and traditions of the people,” and the
‘promotion of their comfort and the preservation of
the public peace and good order,’ this must also be
the test of reasonableness of the regulations of a
carrier, made for like purposes and to secure like re-
sults.”’

But the very purpose of the Thirteenth, Fourteenth and
Fifteenth Amendments was to effectuate a complete break
with governmental action based on the established usages,
customs and traditions of the slave era, to revolutionize the
legal relationship between Negroes and whites, to destroy
the inferior status of the Negro and to place him upon a
plane of complete equality with the white man. As we will
demonstrate, post Civil War reestablishment of ante-bellum
custom and usage, climaxed by the decision in Plessy v. Fer-
guson, reflected a constant effort to return the Negro to his
pre-Thirteenth, Fourteenth Amendment inferior status.
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When the Court employed the old usages, customs and tra-
ditions as the basis for determining the reasonableness of
segregation statutes designed to resubjugate the Negro to
an inferior status, it nullified the acknowledged intention of
the framers of the Amendment, and made a travesty of the
equal protection clause of the Fourteenth Amendment.

Here, again, the Plessy v. Ferguson decision is out of
line with the modern holdings of this Court, for in a variety
of cases involving the rights of Negroes it has constantly
refused to regard custom and usage, however widespread,
as determinative of reasonableness. This was true in Smith
v. Allwright, of a deeply entrenched custom and usage of
excluding Negroes from voting in the primaries. It was
true in Shelley v. Kraemer, of a long standing custom ex-
cluding Negroes from the use and ownership of real prop-
erty on the basis of race. In Henderson v. United States,
a discriminatory practice of many years was held to violate
the Interstate Commerce Act. In the Sweatt and McLaurin
decisions, the Court broke a southern tradition of state-
enforeced racial distinctions in graduate and professional
education—a custom almost as old as graduate and pro-
fessional education, itself.

In each instance the custom and usage had persisted for
generations and its durability was cited as grounds for its
validity. If this were the only test, ours indeed would be-
come a stagnant society. HKven if there be some situations in
which custom, usage and tradition may be considered in
testing the reasonableness of governmental action, customs,
traditions and usages rooted in slavery cammot be worthy
of the constitutional sanction of this Court.

3. PreservaTioN oF PusLic Peace Caxnwor Justiry
DEeprIvATION OF CONSTITUTIONAL RIGHTS.

The fallacy underlying Plessy v. Ferguson of justifying

racially-discriminatory statutes as essential to the public
peace and good order has been completely exposed by
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Frederick W. Lehmann, a former Solicitor General of the
United States, and Wells H. Blodgctt in their Brief as amici
curtue in Buchanan v. Warley, 245 U. 8. 60. Their statc-
ments warrant repetition here:

*‘The implication of the title of the ordinance is,
that unless the white and colored people live in sepa-
rate blocks, ill feeling will be engendered betwecn
them and confliets will resull and so it is asswed that
a segregation of the races is neeessary for the
preservation of the public peace and the promotion
of the general welfare. There is ¢vidence in the ree-
ord that prior to the enactment of the ordinance
there were instances of colored people moving into
white blocks and efforts by the white people to drive
them out by violenee. So to preserve the peace, the
ordinance was enacted not to repress the lawless vio-
lence, but to give the sanction of the law to the mo-
tives which inspired it and to make the purpose of it

lawful.

““The population of Louisville numbers two hun-
dred and fifty thousand, of whom about one-fifth are
colored. The ordinaunce, almost upon its fave, and
clearly by the evidence submitted and the arguments
offered in support of it is a discriminating enactment
by the dominant majority against a minority who
are held to be an inferior people. It cannot be justi-
fied by the recitals of the title, even if they are {(rue.
Many things may rouse a man’s prejudice or stir
him to anger, but he is not always to be humored in
his wrath. The question may arise, ‘Dost thou well
to be angry?’ >’ (Brief Amici Curiae, pp. 2 and 3).

Accepting this view, the Court in Buchanan v. Warlcy
rejected the argument that a state could deny constitutional
rights with impunity in its efforts to maintain the public
peace:

“It is urged that this proposed segregation will
promote the public peace by preventing race con-
fliets. Desirable as this is, and important as is the
preservation of the public peace, this aim eannot be
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accomplished by laws or ordinances which deny
rights created or protected hy the Federal Clonstitu-
tion’? (245 U. S. 60, 81).

Accord, Morgan v. Virginia, supra; Monk v. City of Bir-
mangham, 185 F. 2d 859 (CA 5th 1950), cert. denied, 341
U. S. 940.

Thus, the bases upon which the separate but equal doc-
trine was approved in the Plessy v. I'erguson case have all
been uprooted by subsequent decisions of this Court. All
that remains is the naked doctrine itself, unsupported by
reason, contrary to the intent of the framers, and out of
tune with present notions of constitutional rights. Repu-
diation of the doctrine itself, we submit, is long overdue.

4, THE SeraraTi BUT KQUAL DOCTRINE DEPRIVES
Necroes oF Tuar Prorecrion WHICH THE
FourtEeNTH AMENDMENT ACCORDS UNDER THE
GeEnNERAL CrassiricatioNn TesrT.

One of the irounies of the separate but equal doctrine of
Plessy v. Ferguson is that under it, the Fourteenth Amend-
ment, the primary purpose of which was the protection of
Negroes, 1s construed as encompassing a narrower area of
protection for Negroes than for other persons under the
general classification test.

Early in its history, the Fourteenth Amendment was
construed as reaching not only state action based upon race
and color, but also as prohibiting all unreasonable classi-
fications and distinctions even though not racial in char-
acter. Barbier v. Connolly, 113 U. S. 27, seems to be the
earliest case to adopt this concept of the Amendment. There
the Court said on page 31:

““The Fourteenth Amendment . . . undoubtedly
intended, not only that there should he no arbitrary
deprivation of life or liberty or arbitrary spoliation
of property but that equal protection and sceurity
should be given to all under like eircumstances in the
enjoyment of their personal and eivil rights.”’
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Accord: Minneapolis & St. Louis Ry. Co. v. Beckwith,
129 U. 8. 26, 28, 29; Bell’s Gap R. R. Co. v. Pennsylvania,
134 U. 8. 232, 237; McPherson v. Blacker, 146 U. S. 1, 39;
Yesler v. Board of Harbor Line Commissioners, 146 U, S,
646, 655; Giozea v. Tiernan, 148 U. S. 637, 662; Marchant v,
Peunsylvania R. Co., 153 U. S. 380, 390; Moore v. Missouri,
159 U. 8. 673, 678.

In effectuating the protection afforded by this secondary
purpose, the Court has required the classification or distine-
tion used be based upon some real or substantial difference
pertinent to a valid legislative objective. E.g.,, Quaker
City Cub Co. v, Pennsylvania, 277 U. S, 389 ; Truax v. Raich,
239 U. 8. 33; Smith v. Cahoon, 283 U. S. 553; Mayflower
Farms v. Ten Eyck, 297 U. S. 266 ; Skinner v. Oklahoma, 316
U. 8. 535. See also Cities Service (fas Co, v. Peerless Oil &
Gas Co., 340 U. S. 179, 186.

Justice Holmes in Nixon v. Herndon, 273 U. S. 536, 541,
recognized and restated a long established and well settled
judicial proposition when he desceribed the Fourteenth
Amendment’s prohibition against unreasonable legislative
classification as less rigidly proseriptive of state action than
the Amendment’s prohibition of color differentiation.
There he concluded:

“‘States may do a good deal of classifying that it is
difficult to believe rational, but there are limits, and
it is too clear for extended argument that color can-
not he made the basis of a statatory classification
affecting the right set up in this case.”’

But the separate but equal doetrine substitutes race for
reasonableness as the constitutional test of classification.
We submit, it would be a distortion of the purposes and
intendment of the Fourteenth Amendment to deny to those
persons for whose benefit that provision was primarily in-
tended the same measure of protection atforded by a rule
of construction evolved to reach the Amendment’s sub-
sidiary and secondary objectives. We urge this Court to
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examine the segregation statutes in these cases to deter-
mine whether the statutes seek to serve a permissible legis-
lative objective; and, it any permissible objective is found,
whether eolor differentiation has pertinence to it. So ex-
amined, the constitutional provisions and statutes involved
here diselose unmistakably their constitutional infirmity.

E. The Separate But Equal Doctrine Has Not
Received Unqualified Approval in This Court.

Even while the separate but equal doetrine was evolv-
ing, this Court imposed limitations upon its applications.
In Buchanan v. Wuarley, the Court, after reviewing the
limited acceptance which the doctrine had received, con-
cluded that its extension to approve state enforced segrega-
tion in housing was not permissible.

Ten years later in Gong Lum v. Rice, 275 U. 8. 78, 83,
86, without any intervening development in the doctrine
in this Court, sweeping language was used which gave the
erroneous impression that this Court already had cextended
the application of the doctrine to the field of edueation.
And in Missouri ex rel. Gaines v. Canada, 305 U. 8. 337,
the doctrine is mentioned in passing as if its application to
public education were well established. But, what Justice
Day was careful to point out in Buchanan v. Warley, was
true then and is true now—the separate but equal doctrine
has never been extended by this Court beyond the field
of transportation in any case where such extension was
contested.

While the doctrine itself has not been specifically
repudiated as a valid constitutional yardstick in the field
of public education, in cases in which this Court has had
to determine whether the state had performed its con-
stitutional obligation to provide equal education oppor-
tunities—the question presented here—the separate but
equal doetrine has never been used by this Court to sustain
the validity of the state’s separate school laws. Missour:
ex rel. Gaines v. Canada; Sipuel v. Board of Regents, 332
U. 8. 631; Sweatt v. Painter; McLaurin v. Oklahoma State
Regents.
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Karlier educational cases, not concerned with equality,
did not apply the doctrine. In Cumining v. County Board
of Education, 175 U. S. 528, the question was explicitly
beyond the scope of the decision rendered. In Berea
College v. Kentucky, 211 U. S. 45, the question was reserved,
In Gong Lum v. Rice, the separate but equal doctrine was
not put in issue. Instead of challenging the validity of
the Mississippi school segregation laws, the Chinese child
merely objected to being classified as a Negro for public
school purposes.

Even in the field of transportation, subsequent decisions
have sapped the doctrine of vitality. Henderson v. United
States in effect overruled Chiles v. Chesapeake & Ohio
Railway Co., 218 U. S. 71. See Chance v. Lambeth, 186
F. 2d 879 (CA 4th 1951), cert. denied, 341 U. S. 91. Morgan
v. Virginie places persons traveling in interstate com-
merce beyond the thrust of state segregation statutes.
Thus, the reach of the separate but equal doctrine approved
in the Plessy case has now been so severely restricted and
narrowed in scope that, it may he appropriately said of
Plessy v. Ferguson as it was said of Crowell v. Benson,
285 U. S. 22, ““one had supposed that the doctrine had earned
a deserved rvepose.”’ Hstep v. United States, 327 U. S.
114, 142 (concurring opinion).

F. The Necessary Consequence of the Sweatt and
McLaurin Decisions is Repudiation of the Sepa-
rate But Equal Doctrine.

While Sweatt v. Painter and McLaurin v. Oklahoma
State Regents were not in terms rejections of the separate
but equal doctrine, their application in effect destroyed the
practice of segregation with respect to state graduate and
professional schools. Wilson v. Board of Supervisors, 92
F. Supp. 986 (k. D. La. 1950), «ff’d, 340 U. S. 909; Gray
v. Board of Trustecs of University of Tennessee, 342 U, S.
517; McKissick v. Curmichacl, 187 F. 2d 949 (C'A 4th 1951),
cert. dented, 341 U. S, 951; Swanson v. Unwersity of Vir-
ginie, Civil Action #30 (W. D. Va. 1950) unreported;
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Payne v. Bourd of Supervisors, Civil Action #894 (L. D.
La. 1952) unreported; Foisier v. Bourd of Supervisors,
Civil Action #937 (E. D. La. 1932) unreported; Mitchell
v. Board of Regents of niversity of Marylund, Docket
#16, Folio 126 (Baltimore City Court 1950) unreported.!

In the Sweat! case, the ('ourt stated that, with members
of the state’s dominant racial groups excluded from the
segregated law school which the state sought to require
Swealt to atlend, ‘““we cannot conclude that the education
offered petitioner is substantially equal to that he would
receive if admitted to the University of Texas.”® If this
consideration is one of the controlling factors in determin-
ing substantial equality at the law school level, it is impos-
sible for any segregated law school to be an equal law
school. And pursuant to that decision one of the oldest
and best state-supported segregated law schools in the
country was found unequal and Negro applicants were
ordered admitted to the University of North Carolina.
McKissick v. Carmichael. Thus, substantial equalily in
professional edueation is ‘‘substantially equal’ only if
there is no racial segregation.

In the McLaurin ease, the racial distincetions imposed in
an effort to comply with the state’s segregation laws were
held to impair and inhibit ability to study, to exchange

views with other students aud, in general, to learn one’s

! Negroes are now attending state graduate and professional
schouls in West Virginia, Maryland, Arkansas, Delaware, Okla-
homa, Kentucky, Texas, Missouri, North Carolina, Virginia, amdl
Louisiana. See (Editorial Comment), Tur Courts ann Racian
InrtecrATION IN Eptcariown, 21 J. Nra. Bouce, 3 (1952).

Negroes are also now attending private universities and colleges in
Missouri, Georgia, Kentucky, Louisiana, Texas, Maryland, West
Virginia, North Carolina, District of Columbia, and Virginia. See
Tue Courts aNp Racian Intecration 18 Epuvcarios, 21 [
NEG. Epve. 3 (1952): Some Proukess 13 ELimization of Dis-
CRIMTNATION 1N Higuer Epucation N THi UNITED STATES,
19 7. Nrg, Evue, 4-5 (1950); Ler ann Kramer, Racian IncLu-
sioN I8N CrnurcH-Revatin ColLeces 18 THE Sovti, 22 ). NEG
Ebuc. 22 {1953); A New Trenp 18 Privati ConLecrs, 6 New
Sourn 1 (1951).
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profession. The state, theretore, was required to remove
all restrictions and to treat McLaurin the same way as
other students are treated. Consequently these decisions
are a repudiation of the separate but equal doctrine.

III.

Viewed in the light of history the separate but
equal doctrine has been an instrumentality of defiant
nullification of the Fourteenth Amendment.

The history of segregation laws reveals that their main
purpose was to organize the community upon the basis of
a superior white and an inferior Negro caste. These laws
were conceived in a belief in the inherent inferiority of
Negroes, a concept taken from slavery. Inevitably, segre-
gation in its operation and effect has meant inequality
consistent only with the belief that the people segregated
are inferior and not worthy, or capable, of enjoying the
facilities set apart for the dominant group.

Segregation originated as a part of an effort to build
a social order in which the Negro would be placed in a
status as close as possible to that he had held before the
Civil War. The separate but equal doctrine furnished a
base from which those who sought to nullify the Thirteenth,
Fourteenth and Fifteenth Amendments were permitted to
operate in relative security. While this must have been
apparent at the end of the last century, the doctrine has
become beclouded with so much fiction that it becomes
important to consider the matter in historical context to
restore a proper view of its meaning and import.

A. The Status of the Negro, Slave and Free,
Prior to the Civil War.

One of the basic assumptions of the slave system was the
Negro’s inherent inferiority.? As the invention of the

2 For an illuminating discussion of these assumptions, see JoHN-
soN, THE IproLocy oF WHITE SupPrEMACY, 1876-1910, 1N Essavs
IN SoUTHERN HrisTory PRESENTED To JosErH GREGOIRE DEROULHAC
HamiLToN, GREEN ED., 124-156 (1949).
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cotton gin rendered slavery essential to the maintenance
of the plantation economy in the South, a body of pseudo-
scientifie thought developed in passionate defense of
slavery, premised on the Negro’s unlitness for freedom
and equality.* Thus, the Negro's inferiority with respect
to hrain capacity, lung activity and countless other physio-
logical attributes was purportedly established by some of
the South’s most respeeted scientists.* In all relation-
ships between the two races the Negro's place was that
of an inferior, for it was claimed that any other relation-
ship status would automatically degrade the white man.®

This concept of the Negro as an inferior fit only for
slavery was complicated lyy the presence of several hundred
thousand Negroes, who although not slaves, could not be
described as free men® In order that they would not

- 3 JENKINS, Pro-Svavery TroucHT 1N THE OLb Soutn 243
(1935); Jounson, THE NEGro N AMERICAN CiviLizaTioN 5-15
(1930).

+See Vax EvriE, NEGROEsS AND NEGRo SrLavery 120 ff, 122
ff, 214 ff (1861); CarrwricHT, DistasES AND PECULJARITIES OF
THE NEGRO RAcCE, 2 DEBow, THE INDUSTRIAL RESOURCES, ETC.,
OF THE SOUTHERN AND WESTERN StaTEs 315-329 (1852);
Norr, Two Lectures ON THE NaTuraL History or THE Cau-
caslaN aAND NEGRO RacEs (1866) ; VAN EvriE, NEGROES AND NEGRO
“Scavery”; THe First AN INFEriOR RACE—THE LaTTER ITS
Normar ConpitioNn (1853); Van Evrig, SusceEnartioN: THE
Tueory oF THE NorMaL ReLaTiON oF THE Races (1864); Cart-
WRIGHT, DISEASES AND PECULIARITIES OF THE NEGRO RACEs,
9 DeBow’s Revikw 64-69 (1851); CarTwriGHT, Essavs, BrEING
InpucTioNs DrawnN From THE Baconian PHILOsSOPHY Prov-
ING THE TRUTH OF THE BIBLE AND THE JUSTICE AND BENEVOLENCE
oF THE DECREE DoomING CaANAAN To BE A SERVANT OF SERVANTS
(1843).

# JENKINS, PRO-SLAVERY THouGHT IN THE OLp SoutH 242
ff (1935); THE Pro-SLAVERY ARGUMENT, especially HARPER’s
MEenorr oN Srtavery, pp. 20-98; and Simwms, THE MORALS OF
SLAVERY, pp. 175-275 (1835); JounsoN, Trar Ineorocy oF WHITE
SurrEMACY, op. cit. supra, n. 2 at 135,

6 See FRANKLIN, FrOM Sravery To Frezpon : A-JlisTory oF
AMERICAN NEGroEs 213-238 (1947).



constitute a threat to the slave regime, free Negroes were
denied the full rights and privileges of citizens. They
enjoyed no equality in the courts, their right to assemble
was denied, their movements were proseribed, and educa-
tion was withheld.” Their plight, in consequence of these
proscriptions, invited the unfavorable comparison of them
with slaves and confirmed the views of many that Negroes
could not profit by freedom. They were regarded by the
white society as the ‘“‘very drones and pests of society,”’
pariahs of the land, and an incubus on the body politic.t
Even this Cowrt, in Scott v. Sunford, recognized this sub-
stantial body of opinion to the effect that free Negroes had
no rights that a white man was bound to respect.

The few privileges that free Negroes enjoyed were
being constantly whittled away in the early nineteenth
century. By 1836, free Negroes were denied the ballot in
every southern state and in many states outside the South.?
In some states, they were denied residence on penalty of
enslavement; and in some, they were hanned from the
mechanical trades because of the economic pressure upon
the white artisans.'® Before the outbreak of the Civil
War, the movement o reenslave free Negroes was under
way in several states in the South.!’

7" FRanKLIN, THE Free NEGro IN NorTH CaroLina, 1790-1860
59-120 (1943).

8 Dew, Review oF THE Depates In THE VIRGINIA LEGISLA-
TURE OF 1831-1832, THE Pro-Svavery ArGUMENT, 422 ff (1853);
JENKINS, op. cif. supra, n. 5, 246.

? Weeks, History oF NEGRO SUFFRAGE IN THE SOUTH, 9
Por. Sci. Q. 671-703 (1894); PorrtEr, A History 0F SUFFRAGE
IN THE UNITED Statrs 87 ff (1918); Suucs, Necro VOTING IN
THE ANTE-BiLLus Soutn, 21 J. Nra, Hist, 357-364 (1936).

W Va. House |. 84 (1831-1832); Va. Laws 1831, . 107; Cuan-
NING, History or THE UNIiTED STATES 136-137 (1921); GREENE
and Woonsox, THE NEGRo WAGE JLArRNER 15 ff (1930).

1 FRANKLIN, THE IENSLAVEMENT oF FrREE-NEGROES 1N NorTI
CaroLINA, 29 J. NEG, Hisr, 401-428 (1944).
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This ante-bellum view of the inferiority of the Negro
persisted after the Civil War among those who already
regarded the newly freed slaves as simply augmenting
the group of {ree Negroes who had been regarded as “‘the
most ignorant . . . vicious, improverished, and degraded
population of this country.”

B. The Post War Struggle.

The slave system had supported and sustained a planta-
tion economy under which 1,000 families received approxi-
mately $00,000,000 a year with the remaining 600,000
families receiving about $60,000,000 per annum. The per-
fection of that economy meant the ruthless destruetiou
of the small independent white farmer who was ecither
bought out or driven back to the poorer lands—the slave-
holders controlled the destiny of both the slave and the
poor whites.'> Slaves were not only farmers and unskilled
laborers but were trained by their masters as skilled
artisans. Thus, slave labor was in formidable competition
with white labor at every level, and the latter was the more
expendable for it did not represent property and invest-
ment. Only a few white supervisory persons were needed
to insure the successful operation of the plantation system.

After the Civil War, the independent white farmer
entered into cotton cultivation and took over the lands
of the now impracticable large plantations. Within a few
years the independent farmer was engaged in 40% of the
cotton cultivation, and by 1910 this percentage had risen
to 67%."* To the poor white Southerner the new Negro,

2 See JENKINS, op. cit. supru, n. 5, 246,

13 WEestoN, THE ProGrReEss or SLAVERY (1859); HeLper, THE
ImreENDING Crisis oF THE SoutH (1863): Jounson, Tue NuGro
IN AMERICAN CIVILIZATION, op. cit. supru, n. 2; PHILLIPS, AMER-
1cAN NEGRO Sravery, DocumEeENTARY HIsTorY oF AMERICAN
INDUSTRIAL  SOCIETY-PLANTATION AND  FRONTIER DOCUMENTS
(1910-11).

HVance, Huoman Facrors 1N Corron Currivation (1926);
Sinkins, Tre Tiwiawaw Moveasent ix Sovrn CaroniNa (1926).
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as a skilled farmer and artisan in a free competitive
economy, loomed as an even greater economic menace than
he had been under the slave system. They became firm
advocates of the Negro’s subjugation to insure their own
economic well being.’

The plantation aristoecracy sought to vegain their
economic and political pre-eminence by rebuilding the pre-
war social structure on the philosophy of the Negro’s
inferiority. This group found that they could build a
new economic structure based upon a depressed labor
market of poor whites and Negroes. Thus, to the aristo-
cracy, too, the Negro’s subjugation was an economic advan-
tage.

The mutual concern of these two groups of white
Southerners for the subjugation of the Negro gave them a
common basis for unity in irreconcilable resistance to the
revolutionary change in the Negro’s status which the Civil
War Amendments were designed to effect. Their attitude
towards the Fourteenth Amendment is best described by a
Mississippi editor who said that the southern states were
not prepared ‘‘to become parties to their own degrada-
tion.”” ¢ There were white southerners, however, as there
always had been, who sought to build a society which would
respect and dignify the rights of the Freedmen. But this
group was in the minority and southern sentiment in bitter
opposition to Negro equality prevailed. Accordingly, as
a temporary expedient, even as an army of occupa-
tion has been necessary recently in Germany and Japan to
prevent lawlessness by irreconcilables and the recrudes-
cense of totalitarianism, so Union forces were needed dur-
ing Reconstruction to maintain order and to make possible

the development of a more democratic way of life in the
states recently in rebellion.

15 For discussion of this whole development see Jouxson, THE
NeGro 1N AMERICAN CrviLization (1930).

16 CouLtER, THE Soutrn DurinG ReconsTrUCTION 434 (1947).



The Thirteenth, Fourteenth and Fifteenth Amendments
and the Reconstruction effort, implemented by those in
the South who were coming to accept the new concept of
the Negro as a free man on full terms of equality, could
have led to a society free of racism. The possibility of the
extensive establishment aud expansion of mixed schools
was real at this stage. It was discussed in every southern
gtate, and in most states serious consideration was given to
the proposal to establish them.'?

1 Kanisur, Pustie Evvcartion iy Tue Souvru 320 (1922),
See also Part 11 Difra, at pages 142-157.

There were interracial colleges, academies. and tributary gram-
mar schools in the South established and maintained largely by phil-
anthropic societies and individuals from the North.  Although they
were predominantly Negro institutions, in the Reconstruction period
and later. institutions such as Fisk University in Nashville, Ten-
nessee, and Talladega College in Alabama usually had some white
students, In the last quarter of the nineteenth century most of the
teachers in these institutions were white, For accounts of co-racial
education at Juppa Institute and Nat School in Alabama, Piedmunt
College in Georgia, Saluda Iustitute in North Carolina and in other
southern schools, see BrowNLEE, NEew Dav Ascexpinc 98-110
(1946).

The effect of these institutions in keeping alive the possibility of
Negrues and whites living and learning together on the basis of com-
plete equality was pointed out hy one of the South’s most distin-
guished men of letters, George W. Cable. “In these institutions,”
he said:

“. .. there is a complete ignoring of thuse race distinctions in
the enjoyment of common public rights so religiously enforced
on every side beyond their borders; and yet none of those
unitamable disasters bave come to or from them which the advo-
cates of these onerous public distinctions and separations
predict and dread. On scores of Southern hilltops these schools
stand out almost totally without companions ur competitors
in their peculiar field, so many refutations, visible and com-
plete, of the idea that any interest requires the colored Amer-
jcan citizen to be limited in any of the civil rights that would
he his without question if the same man were white.”

CasLg, Tue Necro Question 19 (1890).
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C. The Compromise of 1877 and the Abandonment
of Reconstruction.

The return to power of the southern irreconcilables was
finally made possible by rapproachement between northern
and southern economic interests culminating in the com-
promise of 1877. In the North, control of the Republican
Party passed to those who believed that the protection and
expaunsion of their economic power could best be served by
political coneciliation of the southern irreconcilables, rather
than by unswerving insistence upon human equality and the
rights guaranteed by the post war Amendments. In the
1870’s those forces that held fast to the notion of the
Negro’s preordained inferiority returned to power in state
after state, and it is significant that one of the first measures
adopted was to require segregated schools on a permanent
basis in disregard of the Fourteenth Amendment.'s

In 1877, out of the exigencies of a close and contested
election, came a bargain between the Republican Party
and the southern leaders of the Democratic Party which
assured President Hayes’ election, led to the withdrawal
of federal troops from the non-redeemed states and left the
South free to solve the Negro problem without apparent

18 Georgia, where the reconstruction government was especially
short-lived, passed a law in 1870 making it mandatory for district
school officials to *‘make all necessary arrangements for the instruc-
tion of the white and colored youth . . . in separate schools. They shall
provide the same facilities for each . . . but the children of the white
and colored races shall not be taught together in any sub-district of the
state.” Ga. Laws 1870, p. 56. As soon as they were redeemed, the other
southern states enacted similar legislation providing for segregated
schools and gradually the states incorpurated the provision into their
constitutions. See, for example, Ark. laws 1873, p. 423; THE
Journar oF THE TeExas ConstiTurioNar CoNVENTION 1875, pp.
608-616; Miss. Laws 1878, . 103; STEpHENSON, RACE DISTINCTIONS
IN AMERIcAN Law 170-176 (1908). When South Carolina and
Lousiana conservatives secured control of their governments in
1877, they immediately repealed the laws providing for mixed schools
and established separate institutions for white and colored youth,
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fear of federal intervention. This agreement preserved
the pragmatic and material ends of Reconstruction at the
expense ol the enforcement of not only the Fourteenth
Amendment bul the Fifteenth Amendment as well.’®  For
it brought in its wake peonage aud disfranchisement as well
as segregation and other denials of equal protection.
Although there is grave danger in oversimplification of the
complexities of history, oun reflection it seems eclear that
more profoundly than constitutional amendments and wordy
statutes, the Compromise of 1877 shaped the future of four
million freedmen and their progeny for generations to
come., For the road to freedom and equality, which had
seemed sure and open in 1868, was now to be securely
blocked and barred by a maze of restrictions and limitations
proclaimed as essential to a way of life.

D. Consequences of the 1877 Compromise.

Once the South was left to its own devices, the militant
irreconcilables quickly seized or consolidated power. Laws
and practices designed to achieve rigid segregation and the
disfranchisement of the Negro came on in increasing
numbers and harshness.

19 The explanation for this reversal of national policy in 1877 and
the abandonment of an experiment that had enlisted national support
and deeply aroused the emwtions and hopes has been sought in many
quarters. The most commonly accepted aud often repeated story
is that authorized spokesmen of Hayes met representatives of the
Southern Democrats at the Wormley House in Washington in late
February, 1877, and promised the withdrawal! of troops and aban-
donment of the Negro in return for the support of southern Con-
gressmen for Hayes against the Demwcratic caudidate Samuel |.
Tilden in the contested Presidential election.  Recent  investi-
gation has demonstrated that the so-called “Wormley House Bar-
gain”, though offered by southern participants as the explanation, is
not the full relevation of the complex and elaborate maneuvering
which fimally led to the agreement. See Woonwarn, REUN1ION AND
Reacriox: Trre Conmverosise or 1877 axv tuE IEND oF RECON-
strucrion (1951) for an elaborate and detailed explanation of the’
compromise agreement. '



The policy of the southern states was to destroy the
political power of the Negro so that he could never seriously
challenge the order that was being established. By the
poll tax, the Grandfather Clause, the white primary, gerry-
mandering, the complicated eleetion proeedures, and hy
unabated intimidation and threats of violeuev, the Negro
was stripped of effective political participation.*

The final blow to the political respectability of the
Negro came with disfranchisement in the final decade
of the Nineteenth Century and the early years of the
present century when the diseriminatory provisions were
written into the state constitutions.”” That problem the
Court dealt with during the next forty years from Guinn
v. United States, 238 U. S. 347 to Terry v. Adams, 345 U. S.
461.

A movement to repeal the Fourteenth and Fifteenth
Amendments shows the extremity to which the irrecon-
cilables were willing to go to make certain that the Negro
remained in an inferior position. At the Mississippi Con-
stitutional Convention of 1890, a special committee studied
the matter and concluded that ‘‘the white people only are
capable of conducting and maintaining the government’
and that the Negro race, ‘‘even if its people were educated,
being wholly unequal to such responsibility,”” should he ex-
cluded from the franchise. It, therefore, resolved that the
“‘true and only efficient remedy for the great and important
difficulties’’ that would ensue from Negro participation lay

20 In 1890, Judge J. Chrisman of Mississippi could say that
there had not been a full vote and a fair count in his state since 1875,
that they had preserved the ascendancy of the whites by revolutionary
methods. In plain words, he conunued, “We have been stuffing the
ballot boxes, committing perjury and here and there in the State
carrying the elections by fraud and violence until the whole machinery
for election was about to rot down.” Quoted in WoonwArp, ORIGINS
oF THE NEw SourH 58 (1951).

21 Key, SOUTHERN PoLiTics IN STaTE AND NaTion 539-550
(1949) ; Woobwarp, Orrcins oF THE NEW Soutr 205, 263 (1951).
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in the *‘repeal of the Fifteenth Amendment . . . whereby
such restrictions and limitations may be put upon Negro
suffrage as may be necessary and proper for the mainten-
ance of good and stable government . . ."7 22

A delegate 1o the Virginia Constitutional Convention of
1901-1902 submitted a resolution calling for a repeal of the
Fifteenth Amendment because it 1s wrong, ‘‘in that it pro-
ceeds on the theory that the two races are equally competent
of free govermment.”’ 2* Senator Edward Carmack of Ten-
nessee gave notice in 1903 that he would bring in a bill to
repeal the Amendments.** The movement, though unsue-
cessful, clearly illustrates the temper of the white South.

Having consigned the Negro to a permanently inferior
caste status, racist spokesmen, with unabashed boldness,
set forth views regarding the Negro’s unassimilability and
uneducability even more pernicious than those held by the
old South. Ben Tillman, the leader of South Carolina,
declared that a Negro should not have the same treatment
as a white man, ‘‘for the simple reason that God Almighty
made him colored and did not make him white.”” He
lamented the end of slavery which reversed the process of
improving the Negro and ‘‘inoculated him with the virus of

22 JourNAL OF THE Mississirpl CoNSTITUTIONAL CONVENTION,
1890, 303-304. Tillman, Vardaman, and other Southern leaders fre-
(uently called for the repeal of the Amendments. Tillman believed
“that such a formal declaration of surrender in the struggle to give the
Negro political and civil equality would confirim the black man in his
mferior position and pave the way for greater harmouy hetween the
races.” SiMKiINs, PrircHFORK BENx Tiroman 395 (1944). Varda-
man called for repeal as a recognition that the Negro “was physically,
mentally, morally, racially, and eternally inferior to the white man.”
See KirwaN, RevoLt orF THE RepNECKs (1951).

B JourNAL oF THE VIRGINIA CoNsSTITUTIONAL CONVENTION,
1901-1902, pp. 47-48.

# Jounson, Twur Ibrorocy or WHITE SuprEMACY, op. cit.

supra, n. 2, 136 ft.
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equality.”” 2® These views were expressed many tinies in
the disfranchising conventions toward the end of the
century.?® Nor were the politicians alone in uttering such
views about the Negro. Drawing on the theory of evolu-
tion as expressed by Darwin and the theory of progress
developed by Spencer, persons of scholarly pretension
speeded the work of justifying an inferior status for the
Negro.*” Alfred H. Stone, having the reputation of a
widely respected scholar in Mississippi, declared that the
“Negro was an inferior type of man with predominantly
African customs and character traits whom no amount of
education or improvement of envirommental conditions
could ever elevate to as high a scale in the human species
as the white man.”” As late as 1910, E. . Randle in his

25 SiMKINS, PrtcarorK BN TiiLaman 395, 399 (1944).
Tillman’s Mississippi counterpart, J. K. Vardaman, was equally
vigorous in denouncing the Negro. He described the Negro as an
“industrial stumbling block, a political ulcer, a social scab, ‘a lazy,
lying, lustful animal which no conceivable amount of training can
transform into a tolerable citizen.”” Quoted in Kirwan, op. cit.
supra, n. 22, at 146.

26 See, for example, Alabama Constitutional Convention, 1901,
Official Proceedings, Vol. I, p. 12, Vol. II, pp. 2710-2711, 2713,
2719, 2782, 2785-2786, 2793; Journal of the South Carolina Con-
vention, 1895, pp. 443-472; Journal of the Mississippi Constitutional
Convention, 1890, pp. 10, 303, 701-702; Journal of the Louisiana
Constitutional Convention, 1898, pp. 9-10.

27 See RowLAND, A Mississtppl VIEW 0F RELATIONS IN TIHE
SoutH, A Paper (1903) ; HErBErT, et al.,, \Wny tae Sorn SovtH?
Or REeconsTrRUCTION AND ITs Resurts (1890); Bruce, Tur
PrantaTion NEGro As A FREEMAN: OBsErvAaTIONS ON His Crar-
acter, CoNDITION AND Prospects In Vircinia (1889); Stong,
Stupies IN THE AMERICAN RACE ProsLeM (1908) ; Carrorr, THE
NEeGro A Beast (1908); CarroLL, Tue TeMmPTER OF Eve, OrR THE
CrRIMINALITY 0F MAN's SociaL, PovLiTicaL, aAND RELTGious Eguar-
1ty WITH THE NEGRO, AND THE AMALGAMATION To Wiricn Trese
CriMEs INEvITABLY LEAD 286 ff (1902); Pack, Tue NEGRo: THE
SoutHERNER'S Prosrenm 126 ff (1904) ; RaNDLE, CHARACTERISTICS
oF THE SoUutHERN NEGrRo 51 ff (1910).
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Churacteristics of the Southern Negro declared that ‘“the
first important thing to remember in judging the Negro
was that his mental capacity was inferior to that of the
white man.’’ 28

Such was the real philosophy behind the late 19th
Century segregation laws—an essential part of the whole
racist complex. Controlling economic and political in-
terests in the South were convinced that the Negro’s sub-
jugation was essential to their survival, and the Court in
Plessy v. Ferguson had ruled that such subjugation through
public authority was sanctioned by the Constitution. This
is the overriding vice of Plessy v. Ferguson. For without
the sanction of Plessy v. Ferguson, archaic and provincial
notions of racial superiority could not have injured and
disfigured an entire region for so long a time. The full
force and effect of the protection afforded by the Four-
teenth Amendment was etfectively blunted by the vigorous
efforts of the proponents of the concept that the Negro
was inferior. This nullification was effectuated. in all
aspects of Negro life in the South, particularly in the field
of education, by the exercise of state power.

As the invention of the cotton gin stilled the voices of
Southern Abolitionists, Plessy v. Ferguson chilled the de-
velopment in the South of opinion conducive to the accep-
tance of Negroes on the basis of equality because those
of the white South desiring to afford Negroes the
equalitarian status which the Civil War Amendments had
hoped to achieve were barred by state law from acting in
accordance with their beliefs. In this connection, it is
significant that the Populist movement flourished for a

28 Quoted in JouNsoN, IpEoLocy orF WHITE SUPREMACY, 0p. cit.,
supra, n. 2, p. 151, That the South was not alone in these views
is clearly shown by Logan’s study of the Northern press hetween 1877
and 1901, See Locan, Tue NEGRoO 1IN AMIRICAN L[LIFE AND
TaouguT: THE Napir 1877-1901, cc. 9-10 (unpub. ms., to be pub.
early in 1954 hy the Dial Press).
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short period during the 1890’s and threatened to take over
political control of the South through a coalition of the
poor Negro and poor white tarmers.?” This movement was
completely smashed and since Plessy v. Ferguson no similar
phenomenon has taken hold.

Without the ‘‘constitutional’” sanction which Plessy v.
Ferguson atfords, racial segregation could not have hecome
entrenched in the South, and individuals and local communi-
ties would have been free to maintain public school systeins
in conformity with the underlying purposes of the Four-
teenth Amendment by providing education without racial
distinetions. The doctrine of Plessy v. Ferguson was
essential to the successful maintenance of a racial caste
system in the United States. Efforts toward the elimina-
tion of race disecrimination are jeopardized as long as the
separate but equal doctrine endures. But for this doctrine
we could more confidently assert that ours is a demo-
cratic society based upon a belief in individual equality.

E. Nullification of the Rights Guaranteed by the
Fourteenth Amendment and the Reestablish-
ment of the Negro’s Pre-Civil War Inferior

Status Fully Realized.

Before the end of the century, even without repeal of
the Fourteenth and Fifteenth Amendments, those forces
committed to a perpetuation of the slave concept of the
Negro had realized their goal. They had defied the federal
goverument, threatened the white defenders of equal rights,
had used intimidation and violence against the Negro and
had effectively smashed a political movement designed to
unite the Negro and the poor whites. Provisions requir-

29 See CarLETON, THE CONSERVATIVE SoUTH—A POLITICAL
MyTH, 22 Va. Q. Rev. 179-192 (1946); LewinNson, Racg, Crass
AND Party (1932); Moon, THE BALANCE oF PowerR—THE NEGRO
Vore, c. 4 (1948).
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ing segregated schools were written into state constitutions
and statutes. Negroes had heen driven from participation
in political affairs, and a veritable maze of Jim Crow laws
had been erected to ‘‘keep the Negro in his place’ (of
inferiority), all with impunity. There was no longer any
need to pretend either that Negroes were getting an educa-
tion equal to the whites or were entitled to it.

In the Constitutional Convention of Virginia, 1901-1902,
Senator Carter Glass, in explaining a resolution requiring
that state funds be used to maintain primary schools for
four months before being used for establishment of higher
grades, explained that ‘‘white people of the black sections
of Virginia should be permitted to tax themselves, and
after a certain point had been passed which would safe-
guard the poorer classes of those communities, divert that
fund to the exclusive use of white children. ...’ 3

Senator Vardaman thought it was folly to make such
pretenses. In Mississippi there were too many people to
edncate and not enough money to go around, he felt. The
state, he ingisted, should not spend as much on the educa-
tion of Negroes as it was doing. ‘‘There is no use multiply-
ing words about it,”” he said in 1899, ‘‘the negro will not
be permitted to rise above the station he now fills.”” Money
spent on his education was, therefore, a ‘‘positive unkind-
ness’’ to him. ‘It simply renders him unfit for the work
which the white man has preseribed and which he will be
forced to perform.’”’# Vardaman’s scholarly compatriot,
Dunbar Rowland, seconded these views in 1902, when he
said that ‘‘thoughtful men in the South were beginning to
lose faith in the power of education which had been hereto-
fore given to uplift the negro,”” and to complain of the

30 REPORT OF THE PROCEEDINGS AND DEBATES oF THE CONSTITU-
TiIoNAL CONVENTION, State of Virginia, Richmond, June 12, 1901-
June 26, 1902, p. 1677 (1906).

31 KIRWAN, op. cit. supra, n, 22, at 145-146.
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burden thus placed upon the people of the South in their
poverty.*?

The views of Tillman, Vardamau, Stone, Rowland, Glass
and others were largely a justification for what had beeu
done by the time they uttered them. The South had suec-
ceeded in setting up the machinery by which it was hoped
to retain the Negro in an inferior status. Through separate,
inferior schools, through an elaborate system ot humiliating
Jim Crow, and through effective distranchisement of the
Negro, the exclusive enjoyment of first-class citizenship had
now become the sole possession of white persons.

And, finally, the Negro was etfectively restored to an
inferior position through laws and through practices, now
dignified as ‘‘custom and tradition.”” Moreover, this rela-
tionship—of an inferior Negro and superior white status—
established through laws, practice, custom and tradition,
was even more rigidly enforced than in the ante-bellum
era. As one historian has aptly stated:

““Whether by state law or local law, or by the
more pervasive coereion of sovereign white opinion,
‘the Negro’s place’ was gradually defined—in the
courts, schools, and libraries, in parks, theaters,
hotels, and residential districts, in hospitals, insane

32 JounsoN, IDpEoLocy oF \WHITE SUPREMACY, op. cit. supra,
n. 2, at 153. That this pattern is not an antiquated doctrine but a
modern view may be seen in the current expenditure per pupil in
average daily attendance 1949-1950: In Alabama, $130.09 was spent
for whites against $92.69 for Negroes; in Arkansas $123.00 for
whites and $73.03 for Negroes; in Florida $196.42 for whites, $136.71
for Negroes; in Georgia, $145.15 for whites and $79.73 for Negroes;
in Maryland, $217.41 for whites and $198.76 for Negroes: in Missis-
sippi, $122.93 for whites and $32.55 for Negroes; in North Carolina,
$148.21 for whites and $122.90 for Negroes:; in South Carolina,
$154.62 for whites and $79.82 for Negroes: in the District of Colum-
bia, $289.68 for whites and $220.74 for Negroes. BLOSE anD
JARAcz, BIENNTAL SURVEY OF EpUucATION IN THE UNITED STATES,
1948-50, TaBLE 43, “STATISTICS OF STATE SCHOOL SysTEMS, 1949-
50" (1952).
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asylums—everywhere including on sidewalks and in
cemeteries, 'When complete, the new codes of White
Supremacy were vastly more complex than the ante-
hellum slave codes or the Black Codes of 1865-1866,
and, it anything, they were stronger and more rigidly
enforced.’” ®3

This is the historic background against which the validity
of the separate but equal doctrine must be tested. History
reveals it as a part of an overriding purpose to defeat the
aims of the Thirteenth, Fourteenth and Fifteenth Amend-
ments. Segregation was designed to insure inequality—to
diseriminate on account of race and color—and the separate
but equal doctrine accommodated the Constitution to that
purpose, Separate but equal is a legal fiction. There never
was and never will be any separate cquality. Our Consti-
tution cannot be used to sustain ideologies and practices
which we as a people abhor.

That the Constitution is color blind is our dedicated
helief. We submit that this Court cannot sustain these
school segregation laws under any separate but equal con-
cept unless it is willing to accept as truths the racist
notions of the perpetuators of segregation and to repeat
the tragic error of the Plessy court supporting those who
would nullify the Fourteenth Amendment and the basic tenet
of our way of life which it incorporates. We respect-
fully suggest that it is the obligation of this Court to
correct that error by holding that these laws and consti-
tutional provisions which seek to condition educational
opportunities on the basis of race and color are historic
aberrations and are inconsistent with the federal Constitu-
tion and cannot stand. The separate but equal doctrine
of Plessy v. Ferguson should now be overruled.

3 Woonwarn, Oricins oF THE New Sovrnm 212 (1951),
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CONCLUSION TO PART ONE

In short, our answer to Question No. 3 proposed by the
Court is that it is within the judicial power, whatever the
evidence concerning Questions 2(a) and (b) may disclose,
to hold that segregated schools violate the Fourteenth
Amendment, and for the reasons hereinabove stated that
such power should now be exercised.

‘WHEREFORE, it is respectfully submitted that constitu-
tional provisions and statutes involved in these cases are
invalid and should be struck down.
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PART TWO

This portion of the brief is directed to questions one
and two propounded by the Court:

““1. What evidence is there that the Congress which
submitted und the State legislutures und conventions
which ratified the Fourteenth Amendment contem-
plated or did not contemplute, understood or did not
understund, that it would ubolish segregation in pub-
lic schools?

2. 1If neither the Congress in submitting nor the
States tn ratifying the Fourteenth Amendment
understood that compliance with it would require the
immediate abolition of segregalion in public schools,
was it nevertheless the understanding of the framers
of the Amendment

““(a) that future Congresses might, in the exercise
of their power under Sec. 5 of the dnmendment, abol-
wsh such segregation, or

(b) that it would be within the judicial power, wn
light of future condibions, to consirue the Amend-
ment as abolishing such segregation of its own
force?’’

The Fourteenth Amendment was intended to de-

stroy all caste and color legislation in the United States,
including racial segregation.

Research by political scientists and historians, special-
ists on the period between 1820 and 1900, and other experts
in the field, as well as independent research by attorneys in
these cases, convinces us that: (1) there is ample evidence
that the Congress which submitted and the states which rati-
fied the Fourteenth Amendment contemplated and under-
stood that the Amendment would deprive the states of the
power to impose any racial distinctions in determining when,
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where, and how its citizens would enjoy the various civil
rights afforded by the states; (2) in so far as views of
undeveloped public education in the 1860’s can be applied
to universal compulsory education in the 1950’s, the right
to public school education was one of the eivil rights with
respect to which the states were deprived of the power to
impose racial distinctions; (3) while the framers of the
Fourteenth Amendment clearly intended that Congress
should have the power to enforce the provisions of the
Amendment, they also clearly intended that the Amend-
ment would be prohibitory on the states without Con-
gressional action.

The historie background of the Fourteenth Amendment
and the legislative history of its adoption show clearly that
the framers intended that the Amendment would deprive
the states of power to make any racial distinction in the
enjoyment of civil rights. It is also clear that the statutes
involved in these cases impose racial distinctions which
the framers of the Amendment and others concerned with
its adoption understood to be beyond the power of a state
to enforce.

The framers of the Fourteenth Amendment were men
who came to the 39th Congress with a well defined back-
ground of Abolitionist doctrine dedieated to the equali-
tarian principles of real and complete equality for all men.
Congressional debates during this period must be read
with an understanding of this background along with the
actual legal and political status of the Negro at the end of
the Civil War. This background gives an understanding
of the determination of the franters of the Fourieenth
Amendment to change the inferior legal and political status
of Negroes and to give them the full protection of the
Federal Governmment in the enjoyment of complete and
real equality in all civil rights.3*

3t tenBroek, THE ANTISLAVERY ORIGINS OF THE FOURTEENTH
AmENDMENT 185, 186 (1951).
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A. The Era Prior to the Civil War Was Marked
By Determined Efforts to Secure Recognition of
the Principle of Complete and Real Equality
For All Men Within the Existing Constitutional
Framework of Our Government.

The men who wrote the Fourteenth Amendiment were
themselves products of a gigantic antislavery crusade
which, in turn, was an expression of the great humanitarian
reform movement of the Age of Enlightenment, This
philosophy upon which the Abolitionists had taken their
stand had heen adequately summed up in Jefferson’s basic
proposition ‘‘that all men are created equal’’ and ‘‘are
endowed by their Creator with certain unalienable Rights.”’
To this philosophy they adhered with an almost fanatic
devotion and an unswerving determination to obliterate
any obstructions which stood in the way of its fulfillment.
In their drive toward this goal, it may be that they thrust
aside some then accepted notions of law and, indeed, that
they attempted to give to the Declaration of Independence a
substance which might have surprised its draftsmen, No
matter, the crucial point is that their revolutionary drive
was successful and that it was climaxed in the Amendment
here under discussion.

The first Section of the Fourteenth Amendment is the
legal capstone of the revolutionary drive of the Abolition-
ists to reach the goal of true equality. It was in this spirit
that they wrote the Fourteenth Amendment and it is in the
light of this revolutionary idealism that the questions pro-
pounded by this Court can best be answered.

In the beginning, the basic and imimediate concern of
the Abolitionists was necessarily slavery itself. The total
question of removing all other disecriminatory relationships
after the abolition of slavery was at first a matter for the
future. As a consequence, the philosophy of equality was
in a state of continuous development from 1830 through
the time of the passage of the Fourteenth Amendment.
However, the ultimate ohjective was always clearly in
wind—absolute and complete equality for all Americans.
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During the pre-Civil War decades, the auntislavery move-
ment here and there began to develop special meaning and
significance in the legal concept of ‘‘privileges and im-
munities,”’ the concept of ‘‘due process’ and the most
important concept of all for these cases, ‘‘equal protection
of the laws.”” In the immniediately succeeding sections, we
shall show how the development of these ideas culminated
in a firm intention to obliterate all class distinetion as a
part of the destruction of a caste society in America.

The development of each of these conceptions was often
ragged and uneven with much overlapping: what was
‘‘equal protection’’ to one was ‘“‘due process’’ or ‘‘privilege
and immunity’’ to another. However, regardless of the
phrase used, the hasic tenet of all was the uniform belief
that Negroes were citizens and, as citizens, freedom from
discrimination was their right, To them ‘‘diserimination’’
included all forms of racial distinetions.

Bquavity Unper Law

One tool developed to secure full standing for Negroes
was the concept of equal protection of the laws. It was
one thing, and a very important one, to declare as a
political abstraction that ‘‘all men are created equal,”
and quite another to attach concrete rights to this state
of equality. The Declaration of Independence did the
former. The latter was Charles Sumner’s outstanding
contribution to American law.

The great abstraction of the Declaration of Independ-
ence was the central rallying point for the Abolitionists.
When slavery was the evil to be attacked, no more was
needed. But as some of the New Kngland states became
progressively more committed to abolition, the focus of
interest shifted from slavery itself to the status and rights
of the free Negro. In the Massachusetts legislature in
the 1840’s, Henry Wilson, manufacturer, Abolitionist,
and later United States Senator and Vice President, led
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the fight against diserimination, with ‘‘equality’’ as his
rallying cry.® Omne Wilson measure adopted by the
Massachusetts Legislature in 1845 gave the vight to recover
damages to any person ‘“‘unlawfully exclunded’ from the
Massachusetts publie schools.3¢

Boston thereafter established a segregated school for
Negro children, the legality of which was challenged in
Roberts v. City of Boston, 5 Cush. (Mass.) 198 (1849).
Charles Sumner, who later was to play such an important
role in the Congress that formulated the Fourteenth Amend-
ment, was counsel for Roberts. His oral argument, which
the Abolitionists widely circulated, is one of the landmarks
in the crystallization of the equalitarian concept.

This case was technically an action for damages under
the Wilson Act. However, Sumner attacked segregation
in public schools on the broader ground that segregation
violated the Massachusetts Constitution which provided:
““All men are created free and equal’’, and it was from this
base that he launched his attack.

“Of Kquality I shall speak, not as a sentiment,
but as a prineiple,...** * Thus it is with all moral
and political ideas, First appearing as a sentiment,
they awake a noble impulse, filling the soul with gener-
ous sympathy, and encouraging to congenital effort.
Slowly recognized, they finally pass into a formula,
to be acted upon, to be applied, to be defended in
the concerns of life, as principles.”” *?

“KEquality before the law’’ % was the tormula he employed.
He traced the equalitarian theory from the eighteenth

35 For an account of Wilson's struggles against anti-miscegena-
tion laws, against jim-crow transportation and jim-crow education,
sece Nason, LiFe oF HENry WiLsON 48 ¢t seq. (1876).

36 Massachusetts Act 1845, § 214,

372 Works or Cuarces SumNer 330, 335-336 (1875). The
entire argument is reprinted at 327 et seq.

8 1d. at 327, 330-331.
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century Freuch philosophers through the I'rench Revolu-
tion into the language of the French Revelutionary Cou-
stitution of 1791,3* the Coustitution of Kebruary 1793,
the Constitution of June 1793 ** and the Charter of Louis
Phillipe.** Equality before the law, i.e., equality of rights,
was the real meaning of the Massachusetts constitutional
provision. Before it ‘‘all . . . distinetions disappear’’:

““He miay be poor, weak, humble, or hlaci—he
may be Caucasian, Jewish, Indian or Ithiopian race
—he may be of Freuch, German, Knglish or Irish
extraction; but before the Constitution of Massa-
chusetts all these distinctions disappear. He is not
poor, weak, humble, or black; nor is he French,
(Uerman, [inglish or Irish; he is a MAN, the cqual of
all his fellowmen.’’ 43

Hence, he urged, separate schools are illegal.

The Massachusetts court rejected Sumner’s argunient
and refused to grant relief. Subsequent thereto, in 1853,
the Legislature of Massachusetts, after careful considera-
tion of the problem involving hearings and reports, amended
the Wilson statute by providing, among other things, that
in determining the qualifications of school children in public
schools in Massachusetts ‘‘no distinetion was to be made on
account of the race, color or religious opinions of the
appellant or scholar.”” ¢4

The Committee on Education of the House of Repre-
sentatives iu its report recommending adoption of this bill
carefully considered the arguments for and against the
measure and concluded :

39 “Men are born and continue free and cqual in their rights.”
1d. at 337.

40 “The law ought to be equal for all.” [d. at 338,

41 “All men are equal by nature and before the law.” Id. at 339,

42 “Frenchmen are equal before the law. . . .” Ibid.

9 Jd, at 341-342.

44 General Laws of Mass, c. 256, § 1 (1855).
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“Your committee believe, in the words of another,
that ‘The only security we can have for a healthy
aud cfficient system of public lwstrucetion rests in the
deep interest and vigilant care with which the more
intelligent watelt over the welfare of the schools.
This only will sectre competent teachers, indefatiy-
able exertion, and a high standard of excellence; aud
where the colored children are mingled up with the
mass of their more favored fellows, they will par-
take of the advantages of this watchful oversight.
Shut out and separated, they are sure to be neglected
and 1o experience all the evils of an isolated and
despised elass.  One of the great merits of our
system of public instructiou is the tusion of all elasses
which it produces. From a childhood which shares
the same bench and sports there can hardly arise a
manhood of aristoeratic prejudice or separate castes
and elasges. Our common-school system suits our
institutions, promotes the feeling of brotherhood, and
the habit of republican equality. To debar the colored
race from these advantages, even if we still secured
to them equal educational results, is a sore injustice
and wrong, and is taking the surest means of per-
petuating a prejudice that should be depreciated and
discountenanced by all intelligent and Christian
men')’ 45

.

Thus, the argmment and theories advanced by Sumner,
although rejected by the Supreme Court of Massachusetts,
finally became incorporated into the law of the State of
Massachusetts. More important, however, is the fact that
the argument of Sumner was widely distributed throughout
the country during the period immediately preceding the
consideration of the Fourteenth Amendment.*® As a con-
sequence it became a fundamental article of faith among

45 Report of Commiitiee on [Lducation to House of Representatives,
Commonwealth of Massachusetts, March 17, 1855.

H Among those active i distributing the argunent was SALMON
P. Chase. Diary aND CORRESPONDENCE OF SALMON P. CHASE,
Chase to Sumner, Dec. 111849, in 2 Ann. Rep. Am. Hist. Ass'n. 188
(1902).
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the Radical Republicans that from a constitutional stand-
point racial segregation was incompatible with constitu-
tional guarantees of equal protection.*’

The analysis of the available materials covering the
period from 1830 to 1860, while important to this point, is
too voluminous to be included in the argument at this point.
We have, therefore, placed this analysis in a supplement
at the end of the brief, The analysis of these materials
compels the following historical conclusions:

1. To the Abolitionists, equality was an absolute—not
a relative—concept which comprehended that no legal recog-
nition be given to racial distinctions of any kind. The
notion that any state could require racial segregation was
totally incompatible with this doctrine.

2. The phrases—‘‘privileges and immunities,’’ ‘‘equal
protection,’” and ‘‘due process’’-—that were to appear in the
Amendment had come to have a specific significance to
opponents of slavery in the United States. Proponents of
slavery knew and understood what that significance was,
even as they disagreed with these theories. Members of
the Congress that proposed the Amendment, shared this
knowledge.

3. These radical Abolitionists, who had been in the
minority prior to the Civil War, gained control of the Re-
publican party in Congress during the course of the war
and thus emerged in a dominant position in the Congress
which was to write the Fourteenth Amendment. Ten of
the members of the Joint Committee of Fifteen were men
who had definite antislavery backgrounds and two others
had likewise opposed slavery.

47 See, for examiple, Sumner resolution offered Congress on
December 4, 1865 which called for “The organization of an educa-
tional system for the equal benefit of all without distinction of color
or race.” Cong. Globe, 39th Cong., 1st Sess. 2 (1865-1866).
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4. When the Joint Committee of Fifteen translated into
constitutional provisions the cqualitarian concepts held and
widely bruited about in the struggle against slavery, it used
the traditional phrases that had all beconie freighted with
equalitarian meaning in its widest sense: ‘‘equal protec-
tion”’, “‘privileges and immunities’’ and ‘‘due process.”’

In these respects history buttresses and gives particular
content to the recent admonition of this Court that
“[w]hatever else the framers sought to achieve, it is clear
that the matter of primary concern was the establishment of
equality in the enjoyment of hasic eivil and political rights
and the preservation of those rights from discriminatory
action on the part of the States based on considerations of
race and color.”” Shelley v. Kruemer, 334 U. S. 1, 23.

Despite the high principles and dedication of the leaders
of the Abolitionist movement, their program ran into re-
peated roadhblocks frown both individual groups and state
machinery. The movement was not only blocked in so far
as the abolition of slavery itself was coucerned, but was
met by an ever increasing tendency on the part of all the
southern states and some northern states to gradually
cut down on the rights of free Negroes and to bring their
status nearer and nearer to that of slaves. This counter-
movement culminated in the decision of the Supreme Court
in the Dred Scott case (Scott v. Sandford, 19 How. 393)
that no person of the ‘“ African race, whether free or not”’
could enjoy, under the Constitution of the United States,
any right or protection whatsoever. All Negroes were
thereby left, by the principles of that case, to the absolute,
unrestrained power of the several states.

B. The Movement For Complete Equality Reached
Its Successful Culmination in the Civil War and
the Fourteenth Amendment.

The onset of the Civil War marked the turning point of
the Abolitionists’ drive to achieve absolute equality for all
Awmericans. The first great success came on January 1,
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1863, when President Lincoln’s Kmancipation Proclamation
freed all slaves in those areas in insurrection against the
United States. Obviously this was far from a complete
vietory. The doctrines enunciated by Chief Justice Taney
in the Dred Scott case were still unqualified and remained
as a part of the ‘‘constitutional law’’ of the time.

In February, 1865, the Abolitionist-dominated 38th
Congress adopted and submitted to the states what was
to become the Thirteenth Amendment to the Constitution.
However, the Radical Republicans in Congress were in-
tensely aware that the abolition of slavery constituted only
a partial attaimment of their goal of complete political and
legal equality for Negroes. They had already determined
as early as the spring and summer of 1862 to strike at the
objective of federal statutory and constitutional guarantees
for Negro equality. As yet, however, their thinking had
not succeeded in distilling clearly a series of specifically
defined legal aud political objectives which they proposed
to write into federal law and Constitution.

It should be observed in passing that their reason for
this obviously was not necessarily pure Abolitionist ideal-
ism. They were in part motivated by hard practical con-
siderations of Republican Party ascendency, and the fear
that a restored South, in which Negroes were not given
complete legal and political equality, would fall into the
hands of a pre-war conservative white political leadership
which would threaten the national political control of the
Radical Republicans themselves. Thus their idealistic,
social philosophy and their hard practical considerations
of party interest dovetailed very nicely.*s

It was to require the events of 1865-66, most notably
the attempt to restore political rule in the South and the
attempt to impose an inferior non-citizenship status upon
the Negro in the restored southern states, to make clear to

8 tenBroek, Tag ANTISLAVERY ORIGINS OF THE FOURTEENTH
AMENDMENT 117-119 (1951).
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{he Radical Republicans their new constitutional objectives
and the means they would seek to obtain it.

C. The Principle of Absolute and Complete Equal-
ity Began to Be Translated Into Federal Law
as Early as 1862,

In 1862 Congress addressed itself to an immediate prob-
lem over which it had authority. In debating the bill which
was to abolish slavery in the Distriet of Columbia, Repre-
sentative Bingham said: ‘‘The great privilege and immun-
ity of an American citizen to be respected everywhere in
this land, and especially in this Distriet, is that they shall not
be deprived of life, liberty, or property without due process
of law’’.** Representative Fessenden concluded: “If I
do not mistake, it is quite appareut that when this bill
shall be put on its final passage it will proclaim liberty to
the slaves within this Distriet. These meu—for God created
them men, though man has used them as goods and chat-
tels—slaves—these men and women and children will, when
the President of the United States signs this bill, be trans-
lated ... [to a] condition in which they are invested with the
rights of freemen, upon which none can trespass with im-
punity ; since over the person of the free black as well as the
free white man there is thrown the broad shield of the
nation’s majesty.”” ® The bill was enacted into law.5!

Simultaneously Congress discoutinued the application
of the Black Codes of Maryland and Virginia to the Dis-
triet of Columbia.??

Between the time of the Emancipation Proclamation in
1863 and the formulation of the Fourteenth Amendment,
Congress took several forward steps to secure complete
equality for the class so recently freed. These steps came
in the form of particular solutions to particular problems.

¥ Cong. Globe, 37th Cung.. 2d Sess. 1039 (1862).
W Id, at 1642,

7112 Stat. 376 (1862).

52 12 Stat. 407 (1862).
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To this Congress (38th), the most immediate problem was
one which fell under their glance daily, the problem of
transportation in the District of Columbia. Congressional
treatment of this problem is of significance hecause it re-
veals the early determination of the Radical Republicans
to prohibit racial segregatiomn.

In 1863, Congress amended the charter of the Alexan-
dria and Washington Railroad to eliminate the practice of
putting white and Negro passengers in separate parts of
the street cars.?® When, in 1864, the Washington and
Georgetown street car company attempted to put colored
passengers in cars separate fromn those of the white pas-
sengers, Senator Summner denounced the practice in the
Senate and set forth on his crusade to prohibit all racial
distinctions by first eliminating street car segregation in
the Distriet.>* 1In 1865, he carried to passage a law appli-
cable to all District carriers that ‘‘no person shall be ex-
cluded from any car on account of color.’’??

The debate on the street car bill covered the entire issue
of segregation in transportation. Those who supported
prohibition of segregation did so on the ground that any
such separation was a denial of equality itself. Senator
Wilson denounced the ‘“Jim Crow car,”’ declaring it to be
“‘in defiance of decency.’”” Senator Sumner persuaded
his brethen to accept the Massachusetts view, saying that
in Massachusetts, ‘‘the rights of every colored person are
placed on an equality with those of white persons. They
have the same right with white persons to ride in every
public conveyance in the Commonwealth.”” 5" Thus, when
Congress in 1866 framed the Fourteenth Amendment, it
did so against a background of Congressional determination
that segregation in transportation was unegual, unjust, and
was ‘‘in defiance of decency.”’

53 12 Stat. 805 (1863).

5+ Cong. Globe, 38th Cong.. Ist Sess, 553, 817 (1864).
3513 Stat. 536, 537 (1865).

¢ Cong. Globe, 38th Cong., 1st Sess. 3132, 3133 (1864).
57 Jd. at 1158,
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D. From the Beginning the Thirty-Ninth Congress
Was Determined to Eliminate Race Distinctions
From American Law.

The 39th Cougress which was to propose the Four-
{eeuth Amendment convened in December 1865 with the
realization that, although slavery had been abolished, the
overall objective, the complete legal and political equality
for all men had uot been rvealized. This was dramatically
cmphasized by the infamous Black Codes being enacted
throughoutl the southern states. These Black Codes had
the single purpose of providing additional legislative sane-
tion to maintain the inferior status for all Negroes which had
been judicially decreed in the opinion in the case of Scott
v. Sundford, 19 How. 393.

The Black Codes, while they grudgingly admitted that
Negroes were no longer slaves, nonetheless used the states’
power to impose and maintain essentially the same in-
ferior, servile position which Negroes had oceupied prior
to the abolition of slavery. These codes thus followed the
legal pattern of the ante-bellum slave codes. Like their
slavery forerunners, these codes compelled Negroes to
work for arbitrarily limited pay; restricted their mobility;
forbade them, among other things, to carry firearms; for-
bade their testimony in a court against any white man; and
highly significant here, contained innumerable provisions
for segregation on carriers and in public places. In at least
three states these codes prohibited Negroes from attending
the publie schools provided for white children.?®

5% See the summary in Senator Wilson’s speech before Congress,
Cong. Globe, 39th Cong., 1st Sess, 39-40, 589 (1866): 1 FLEMING,
DoceyMeNTARY  History or Reconstrucrion 273-312 (1906) ;
McPuoerson, Tur Pourrrcar. History or T#E UNITED STATES
Derine THE PERIob or REconsTrRUCTION 29-44 (1880).
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It was this inferior caste position which the Radical
Republicans in Congress were determined to destroy. They
were equally determined that by federal statutory or con-
stitutional means, or both, Congress would not only invali-
date the existing Black Codes but would proscribe any and
all future attempts to enforce governmentally-imposed
caste distinctions.

Congress was well aware of the fact that to take this
step involved a veritable revolution in federal-state rela-
tions. A number of Senators and Representatives in the
39th Congress, by speech and resolution, nade it eminently
clear that they aimed at nothing less than the total destrue-
tion of all hierarchy, oligarchy and class rule in the south-
ern states. Omne of the more notable resolutions of this kind
was that of Senator Charles Sumner, introduced on Decem-
ber 4, 1865, at the opening of the session. This resolution as-
serted that no state formerly declared to be in rebellion was
to be allowed to resume its relation to the Union until ‘‘the
complete reestablishment of loyalty . . .’’ and:

““The complete suppression of all oligarchical pre-
tensions, and the complete cnfraunchisement of all
citizens, so that there shall be no denial of rights on
account of color or race; but justice shall be impar-
tial, and all shall be equal before the law.”’

Another requirement of Sumner’s resolution called for:

““The organization of an educational system for
the equal benefit of all without distinction of color or
race.”’®?

Sumner thus recognized the close relationship between
the destruction of the southern ruling class and the elimina-
tion of segregation in the educational system.

Representative Jehu Baker of Illinois introduced a simi-
lar resolution in the House of Representatives, which read
in part as follows:

59 Cong. Globe, 39th Cong., 1st Sess. 2 (1865-1866).
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“Whereas class rule and arvistoeratic principles
ol government have burdened well nigh all Burope
with enormmons public debts and standing armies,
which press as a grievous incubus on the people,
absorbing thieir substance, impeding their eulture,
and impairing their happiness; and whereas the class
rule and aristoeratic element of slaveholding which
found a place in om Republic has proved itselt, in
like maunne, hurttul to our people . . . Therefore,

“Resolved, (as the sense of this House,) That
once for all we should have done with class rule and
aristocracy as a privileged power before the law in
this nation, no matter where or in what form they
may appear; aud that, in restoring the normal rela-
tions of the States lately iu rebellion, it is the high
and sacred duty of the Representatives of the people
to proceed upon the true, as distinguished from the
false, democratic prineiple, and to realize and secure
the largest attainable liberty {o the whole people of
the Republie, irrespective of class or race,”™

There were nminerous other resolutions and speeches ex-
pressing similar sentimments. All of the resolutions were
referrved to the Joint Committee on Reconstruction and are
a part of the background of that commmittee’s work in the
framing of the Fourteenth Amendment.

These expressions of principle were started toward
statutory fruition by Senator Trumbull’s Bill to enlarge
the powers of the Freedmen’s Bureau. The debates which
followed the introduection of his Senate Bill No. G0 are of par-
ticular interest because they make it clear that a large num-
ber of the Radical Republicans regarded the destruction
of segregation in the school districts of the southern states
as a highly desirable legislative objective. What followed
amounted to a forthright assault on the idea that there
could be racial segregation in the public schools.

0 Cong. Globe, 39th Cong. 1st Sess. 69 (1865-1866).
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Representative Hubbard of Connecticut expressed the
broad pattern of thinking of which this bill was a part:

““The words, caste, race, color, ever unkunown to
the Constitution, . . . are still potent for evil on
the lips of men Whose niinds are swayed by preju-
dice or blinded by passion, and the freedmen necd
the protection of this bill.

““The era is dawning when it will be a reproach
to talk in scorn about the distinetions of race or
color. Our country is, and must Dbe, cosmo-
politan. .

“1t 1s in vain that we talk about race, caste, or
color, , , .78

Likewise, Representative Rousseau of Kentucky stated:

‘. . . Here are four school-houses taken posses-
sion of, and unless they mix up white children with
black, the white children can have no chance in these
schools for instruction. And so it is wherever this
Freedmen’s Bureau operates.’’®”

Representative Dawson of Pennsylvania recognized
that the supporters of the bill:

““, . . hold that the white and black 1race are

equal. . . . Their children are to attend the same
schools with white children, and to sit side by side
with them. . . .’’¢3

Of more importance was S.61 ‘“A Bill to Protect All
Persons in the United States in Their Civil Rights and
Furnish the Means of Vindication.’”” This bill, though in-
troduced through Senator Trumbull in his capacity as
Chairman of the Judiciary Committee, was in fact a meas-
ure sponsored by the entire Radical Republican majority.

Y1 Jd. at 630.
52 Id. at App. 7L
63 Jd. at 541,
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The bill forbade any ‘“‘diserimination in civil rights or
inmunities’’ amony ‘‘the people of the United States on
account of race, color, or previous condition of slavery’’.
It provided ihat all persons should have ‘‘full and equal
benefits of all laws?' for the security of their persons and
their property.

In a lengthy speech, Senator Trumbull defended the
wisdom and coustitutionality of this bill in detail. The
Thirteenth Amendment, he argued, made the bill both con-
stitutional and necessary.

“Mhen, sir, I take it that any statute which is not
equal to all, and which deprives any citizen of eivil
rights which are secured to other citizens, 18 an un-
just encroachmenl upon his liberty; aud is, in faet,
a hadge of servitude which, by the Constitution, is
prohibited.’’é*

Senator Trumbull’s argument precipitated a lengthy de-
bate on t{he constitutional issues. Opponents of the meas-
ure, conceding that Congress had the power under the Thir-
teenth Amendment to assure freedom of Negroes, denied
that Congress had the power to endow Negroes with citizen-
ship and civil rights. To sustain their position they pointed
to the fact that Negroes who were freed prior to the Eman-
cipation Proclamation were not treated as citizens and
under the authority of the Dred Scott case could not be
citizens.%?

In reply, Trumbull advanced the additional constitu-
tional argument that, once slavery was abolished, the natu-
ralization clause of the Constitution provided Congress with
the power to endow Negroes with the citizenship the Dred
Scott case had held they could not otherwise enjoy. Trum-
bull thus adopted the position of Chief Justice Taney in

8 ]d. at 474.
% See statements of Senators Van Winkle ol West Virginia
and Saulshury of Delaware. [d. at 475 {f.
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the Dred Scott case that the power to coufer citizenship was
vested in the federal, not the state government,

Another major area of controversy with respect to the
bill was as to its scope. Time and again the Democrats and
the more conservative Republicans in the Senate asserted
that the bill would invalidate every state law which pro-
vided for racial segregation, or provided a different rule
for persons of different races.®® Ior example, there was
the charge of Senator Cowan, a Republican of Pennsylvania,
who said:

““Now, as I understand the meaning . . . of this
bill, it is that there shall be no discrimination madc
between the inhabitants of the several States of this
Union, none in any way. In Pennsylvania, for the
greater convenience of tlie people, and for the
greater convenience, I may say, of both classes of
the people, in certain distriets the Legislature has
provided schools for colored children, has diserimi-
nated as between the two classes of children. We put
the Afriean children in this school-house aml the
white children over in that school-house, and edu-
cate them there as we best can. Is this amendment
to the Constitution of the United States abolishing
slavery to break up that system which Pennsylvania
has adopted for the education of her white and col-
ored children? Are the school directors who carry
out that law and who make this distinction between
these classes of children to be punished for a viola-
tion of this statute of the United States? To me it
is monstrous.’’%?

Senator Howard in reply gave the Conservatives no
comfort;
¢I do not understand the bill which i1s now before

us to contemplate anything eise but this, that in re-
spect to all eivil vights . . . there is to be hereafter

66 Id. at 500 ff,
§7 Id. at 500,
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no distinction betwceen the white race and the black
race. It1isto secure to these men whom we have made
free the ordinary rights of a freeman aund nothing
else. . . . There ix no invasion of the legitimate
rights of the States.’’ o3

But, perhaps the best answer of all to these assertions
of the sweeping character ot the bill was given by Senator
Morrill of Vermont, a member of the Joint Committee of
Fifteen:

““The Senator from Kentucky tells us that the
proposition [federal guarantee of ecivil rights] is
revolutionary, . . . 1 admit that this species of legis-
lation is absolutely revoluntionary. But are we not
11 the midst of revolution? 1s the Senator from Ken-
tucky utterly oblivious to the grant results of four
years of war?”’%

It is highly significant that Senator Morrill was not only
a member of the Joint Committee of Fifteen, even then en-
gaged in drafting the Fourteenth Amendment, but that he
later was to insist that the Fourteenth Amendment pro-
hibited separate but equal provisions in state school legis-
lation. )

After two full days of debate, the Senate passed the
Trumbull bill by a vote of 33 to 12.

The only rational inference to be drawn from the legis-
lative history of the Trumbull bill in the Senate is that the
great majority of that body was determined to bar the
states from using their power to impose or maintain racial
distinctions. The same majority was of the opinion that the
federal government had constitutional authority so to de-
limit such action by the state.

In the House, the Conservatives pointed out force-
fully that the text of the bill presented would destroy all

68 [, at 504.
6 I at 570.
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limitations on federal power over state legislation and
would likewise destroy all state legislative and judicial
provisions making distinctions against Negroes. Repre-
sentative Rogers observed:

“In the State of Pennsylvania there is a dis-
¢rinination made between the schools for white
children and the schools for black. The laws there
provide that certain schools shall be set apart for
black persons, and certain schools shall be set apart
for white persons. Now, it this C'ongress has a right,
by such a bill as this, to enter the soveriegn domain
of a State . .. then, by parity of reasoning, it has a
right to enter the domaln of that State and infliel
upon the people there, without their eonsent, the right
of the negro to enjoy the cleetive franchise, . . '™

In a somewhat disingenous attempt to deal with the
argument of the Conservatives, Representative Wilson of
Iowa, chairman of the House Judiciary Committee, argued
vaguely that the bill would not have the effect of destroying
all legislation diseriminating on the basis of race.” Never-
theless Wilson broadly defined the term civil rights as used
in the bill as being ‘‘the natural rights of man.”” Moreover,
he observed that ‘‘immunities’’ secured ‘‘to citizens of the
United States equality in the exemptions of the law.”’?*

At this point, Representative Bingham of Ohio, who had
become converted to the Conservatives’ constitutional power
argument, made a notable address to the House. While
admitting that perhaps Congress was at that time without
constitutional authority to enact so sweeping a bill, he said
it was nevertheless true that the bill as it stood was as
sweeping as was charged by the Conservatives.

Representative Bingham then made it preeminently clear
that he entirely approved of the sweeping objectives of the

70 Id. at 1121.
71 [d. at 1117.
72 Ibid.
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bill as it came from the Senate. His willingness to accept any
modification of the bill was solely on the grounds of an
overwhelming present constitutional objection which he
himself was even then in the process of curing with a pro-
posal for a constitutional amendment. He said:

“1f civil rights has this extent, what, then, is pro-
posed by the provision of the first section? Simply
to strike down by congressional enactment every
State constitution whiell makes a discrimination on
account of race or color in any of the civil rights
of the citizen. T might say here, without the least
fear of contradiction, that there is scarcely a State
in this Union which does not, by its Constitution or by
its statute laws, make some discrimination on account
of race or color between citizens of the United States
in respect of civil rights.””?3

Bingham then insisted that he believed that all discrimina-
tory legislation should he wiped out by amending the Coun-
stitution.

*The law in every State should he just; it should
be no respecter of persons. 1t is otherwise now, and
it has been otherwise for many years in many of the
States of the Union. I should remedy that not by an
arbitrary assumption of power, but by amending the
Clonstitution of the United States, expressly pro-
hibiting the States from any such abuse of power in
the future,’”’™

Bingham’s prestige as a leader of the Radical Repub-
lican majority obliged Wilson to accept the Ohioan’s inter-
pretation. Consequently, the bill was returned to the Judi-
ciary Committee and amended to eliminate the sweeping
phrase ‘‘there shall be no discrimination in civil rights
and immunities.”” Wilson no doubt comforted himself with
the fact that even as amended the language of the bill was

13 ]d. at 1291.
" ]d. at 1294,
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still revolutionary. At any rate, the Conservatives were still
convineed that the bill invalidated state racial segregation
laws. With considerable force, they argued that the phrase
‘‘the inhabitants of every state’’ ... shall have the rights
to full and equal benefits of all laws and proceedings for
the “‘security of persouns and property ...’ was properly
to be broadly interpreted. In fact, Senator Davis of Ken-
tucky had this to say:

‘. . . [T]his measurc proscribes all diserimina-
tions against negroes in favor of white persons that
may be made anywheve in the Uunited States by auny
‘ordinance, regulation, or custony’ as well as by ‘law
or statute.’

But there are civil rights, immunities, and
privileges ‘which ordinances, regulations, and cus-
toms’ couter upon white persons cverywhere in
the United States, and withhold from negroes.
On ships and steamboats the most comfortable and
handsomely furnished cabins and state-rooms, the
first tables, and other privileges; in public hotels
the most luxuriously appointed parlors, chambers,
aud saloons, the most sumptuous tables, and baths ; in
churehes not only the most softly cushioned pews, but
the most eligible sections of the edifices ; on railroads,
national, local, aud street, not only seats, but whole
cars, are assigned to white persons to the exclusion
of negroes and mulattoes. All these discriminations
in the entire society of the United States are estab-
lished by ordinances, regulations, aud customs. This
bill proposes to break down and sweep them all away
and to consummate their destruction, and bring the
two races upon the same great plane of perfect equal-
ity, declares all persons who cenforee those distine-
tions to be eriminals against the United btates, and
subjects them to punlshmont by fine and imprison-
ment. . . .7’

Significantly, there was no attempt to reply to this interpre-
tation of the amended bill.

7 [d. at App. 183.
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The Lill in its amended form was adopted by Congress
and vetoed by President Johnson.

Representative Lawrence, who spoke in favor of over-
riding President Johnson’s veto said:

““This section does not limit the enjoyment of
privileges to such as may be aceorded only to citizens
of ‘some class,” or ‘some race,” or ‘of the least
favored elass,” or ‘of the most favored class,” or of a
particalar complexion, for these distinctions were
never contemplated or recognized as possible in fun-
damental civil rights, which are alike necessary and
hmportant to all eitizens, and to make inequalities in
which is rank injustice.’’?¢

He also said:

¢, .. distinetions created by nature of sex, age,
insanity, ete., are recognized as modifying conditions
and privileges, but mere race or color, as among citi-
zens never can [be].” 7"

Numerous newspapers also thought the bill destroyed
all segregation in schools, theatres, churches, public vehicles
and the like.”® Flack said of the bill:

““Many [Congressmen] believed that the negro
would be entitled to sit on juries, to attend the
same schools, cte.,, since, if the States undertook
to legislate on those matters, it might be claimed
that he was denied the cqual rights and privileges
accorded to white men. It does not appear that all
of these contentions were specifically contradicted.

* * *

76 Jd. at 1836.

77 Id. at 1835.

78 New York Herald, March 29 and April 10, 1866: Commercial
March 30, 1866 ; National Intelligencer, April 16, 1866 and May
16, 1866, There were a number of suits against local segre-
gation laws banning Negroes from theatres, omnibuses, etc.,
McPherson’s Scrap Buok, The Civil Rights Bill, pp. 110 ff. None
of these suits appear to have involved school segregation laws,
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It would seem reasonable to suppose that if the bill
should prove to bhe constitutional that these rights
could not be legally denied them.’” 7

* * *

“, . . many of the leading papers of the
country, including some of the principal Republican
papers, regarded the Civil Rights Bill as a limitation
of the powers of the States, and as a step towards
centralization, in that it interfered with the regula-
tion of lveal affairs which had hitherto been regu-
lated by state and loeal authorities or by custown.
This opinion was held in the North as well as in the
South. There also seems to have been a general
impression amonyg the press that negroes would, by
the provisions of the hill, be admitted, ou the same
terms and conditions as the white people, to schools,
theaters, hotels, churches, railway cars, steawboats,
etc.’i 80

* * *

“What the papers gave as their opinion must
necessarily have been the opinion of large numbers
of people. There is much evidence to substantiate
this conclusion, for almost immediately after the
passage of the bill over the President’s veto, efforts
were made by the negroes to secure these rights.”’ 5

The following generalizations are pertinent to the rela-
tionship of the Civil Rights Act (S. 61 as amended) to the
problem of segregation in schools and the Fourteenth
Amendment :

1. As originally drafted, the Act contained a
phrase ‘‘there shall be no discrimination in ecivil
rights and immunities among the inhabitants of any
state . . .”” This was so broad in scope that most
Senators and Representatives believed that it would
have the effect of destroying entirely all state legis-

M FLack, TrE ApopTioN oF THE FOURTEENTH AMENDMENT
40 (1908).

80 Id, at 45.

81 [ bid.
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tion which distinguished or classified in any manner
on the basis of race. School segregation laws, sta-
tutes establishing unequal penalties in eriminal codes,
laws banning Negroes from juries, all alike would
have become invalid as against the federal statute.

2. A great majority of the Republicans—the men
who formulated the Fourteenth Amendment—had no
objection to a bill which went this far. Men like
Rogers, Kerr and Cowan objected to the bill on the
ground that it would end all caste legislation, in-
cluding segregated schools, and this was the view of
the Senate. None of the bill’s supporters in the
House, except Wilson, denied that the bill had that
effect.

3. The Bingham amendment was finally adopted
in the House which struck out the ‘‘no discrimina-
tion’’ clause, simply because a majority of the mem-
bers of the House believed that so sweeping a
measure could not be justified under the Constitution
as it stood. They accepted Bingham’s argument that
the proper remedy for removing racial distinctions
and classifications in the states was a new amend-
ment to the Constitution.

4. The logic of the Bingham coustitutional objec-
tions aside, the persuasiveness of his technical objec-
tion to the Trumbull bill was immeasurably enhanced
by the fact that several days before his motion to
amend the Civil Rights Bill, Bingham had in fact
proposed to the House, on behalf of the Joint Com-
mittee, a constitutional amendment by the terms of
which his constitutional objections to the Trumbull
bill were obviated. That measure, H. R. 63, with
some significant changes intended to underscore the
prohibition on state governmental action with the
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addition of the citizenship clause became the Four-
teenth Amendinent.?

3. The law as finally enacted enumerated certain
rights which Trumbull and other Radicals had felt
were inseparably connected with the status of free-
dom. However, there is no evidence that even after
the modification of the bill, the enumeration in the
bill was considered to exclude 1ights not mentioned.
Kerr, Rogers, Cowan, Grimes and other conserva-
tives still insisted that the bill, even in its final
form, banned segregation laws. The phrase ‘‘the in-
habitants of every race .. . shall have the right . . .
to full and equal benefit of all laws and proceedings
for the security of persons and property’’ still stood
in the bill and was susceptible of broad interpreta-
tion.

6. Finally, it may be observed that a majority
of both Houses of Congress were ready to go beyond
the provisions of the Civil Rights Act. Congress-
men as diverse in their views as John A. Bingham
and Henry J. Raymond, a moderate Republican and
editor of the New York Times, united in proposing
a congstitutional amendment which would remove
doubts as to the ability of Congress to destroy all
state legislation discriminating and segregating omn
the basis of race. The forthcoming amendment, at
all odds, was to set at rest all doubts as to the power
of Congress to abolish all state laws making auny
racial distinctions or classifications.

82 “The Congress shall have power to make all laws which
shall be necessary and proper to secure to the citizens of each state
all privileges and immunities of citizens 1 the several states (Art. 4,
Sec. 2); and to all persons in the several States equal protection in
the rights of life, liberty and property (5th Amendment).” THE
JournaL or rur Jornt Coasrerie or FIFTEEN oN REcoNsTRUC-
TION, 61 (Kendrick ed. 1914 ).
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Tur Framers or THE FOURTEENTH AMENDMENT

While Congress was engaged in the passage of the Civil
Rights Act, a powerful congressional committee was even
then wrestling with the problen ot drafting a constitutional
amendment which they hoped would definitely destroy all
class and caste legislation in the United States. This
committee was the now tamous Joint Committee of Fifteen,
which the two houses of Congress had established by Joint
Resolution in December, 1865, to ‘‘inquire into the condi-
tions of the states which formed the so-called Confederate
States of America and report whether any or all of them
were entitled to representation in Congress.” It is ex-
tremely important for the purpose of this brief to observe
that the Joint Committee of Fifteen was altogether under

" the domination of a group of Radical Republicans who were

produects of the great Abolitionist tradition, the equalitarian-
ism which has been set forth earlier in this brief.

Section 1 of the Fourteenth Amendment, and particularly
the equal protection clause, is pecularily the product of this
group, plus Senators Sumner, Wilson and Trumbull.??

Co-chairmen of the Commitee were Representative Thad-
deus Stevens of Pennsylvania and Senator William P.
Fessenden of Maine.

Stevens was virtually dictator of the House. It was his
dedicated belief that the Negro must be immediately ele-
vated to a position of unconditional, legal, economie, poli-
tical and social equality; and to this end he was determined
to destroy every legal and political bharrier that stood in

83 KELLY AND HarsisoN, TuHE AMERICAN CoNSTITUTION, ITs
Oricin anD DevELorMENT 4060-463 (1948); BoubiN, TruT AND
Ficrion ABouT tiIE FoURTEENTH AMENDMENT, 16 N. Y. U, L. Q.
Rrv. 19 (1938) ; Fraxk andp Munro, Tz ORIGINAL UNDERSTAND-
ING OF “"liouvaL ProrecrionN or teE Laws”, 50 Cou. L. Rev. 131,
141 (1950).
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the way of his goal.** Obviously, any coustitutional amend-
ment alfecting the Negro would very heavily refleet his
point of view.

Stevens believed that the law could not permit any dis-
tinctions between men because of their race. It was his
understanding of the first section of the Fourteenth Amend-
ment that: ¢“. .. where any State makes a distinetion in the
same law between different classes of individuals, Congress
shall have power to correct such discrimination and inequal-
ity ...’ 85 He believed that it was up to Congress to repu-
diate ‘“. . . the whole doctrine of the legal superiority of
families or races,’’ 52 and that under the Amendment, ‘‘. ..
no distinction would be tolerated in this purified Republic
but what arose tfrom merit and conduct.”’ 8

Senator Fessenden undoubtedly held moderate views on
the Reconstruction and, these views probably accounted
for his selection as Co-chairman of the Joint Committee.
Although Fessenden hoped that the Republican Party would
work successfully with President Johuson, he broke with
Johnson on the Civil Rights Aect, which he supported with
conviction. He was a staunch champion of the Fourteenth
Amendment. Fessenden believed that all distinctions in
civil rights based upon race must be swept away, and he

84 See for example, Stevens’ speech attacking the “doctrine of the
legal superiority of families or races” and denouncing the idea that
“this is a white man’s government.” Cong. Globe, 39th Cong., 1st
Sess. 75 (1865). *‘Sir,” he said on this occasion, ““this doctrine of a
white man’s Government is as atrocious as the infamous sentiment that
damned the late Chief Justice to everlasting fame; and, I fear, to ever-
lasting fire.” See also similar observations on Stevens in BOWERs,
Tug Tracic Era (1929) and WoonsurN, Tue LiFe oF THADDEUS
StevENs (1913).

35 Cong. Glohe, 39th Cong., Ist Sess. 1063 (1866).

852 [d. at 74.

86 Jd. at 3148.
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was in favor of execluding the southern states from any
represceutation in Cougress until this end was assured.’”

His son reports thial the essence of his views was ‘‘all
civil and political distinctions on account of race or color
[would ] be inoperative and void....”” ¥

Senator James W. Grimes, Republican of lowa, was a
Moderate and a close friend of Fessenden.®® While
lie was governor of Towa, prior to his election to the Senate
the state constitution was revised to provide schools free
and open to all children.’ He insisted upon free schools
open to all,* and Lewellen, who analyzed Grimes’ poli-
tical ideas, concluded that—

**Special legislation, whether for individual or class,
was opposed by Grimes as coutrary ‘lo the true
theory of a Republican government’ and as the
‘source of great corruption.’ Although he sympa-
thized with the newly treed Negroes after the Civil
War, he opposed any attempt to make them wards
of the Federal government. They had been made
citizens and had heen given the right to vote; there
was no reason in the world why a law should be
passed ‘applicable to colored people’ and not to
white people. While Lis ideas on the Negro ques-
tion were colored by his radical opinions on the
slavery question his opposition to race legislation
would probably have been practically as firm upon
any other subject.’’ ®*

Senator Ira Harris of New York, one of the least vocal
members of the Committee of Fifteen, was a close friend

87 KENDRICK, op. cif. supra n. 82, at 172-177 ; 6 DICTIONARY OF
AMERICAN Brocrapmy 349-350 (1931).

88 2 FESSENDEN, LIFE AND PPUBLIC SERVICES OF WiLLIAM PITT
FessenpEN 36 (1931).

8¢ KENDRICK, op. cif. supra n. 82, at 190-191.
907 DICTIONARY OF AMERICAN DiloGrapny 032 (1931).
2 Jbid.; SALTER, LirE or Janmes W. GriMEs, ¢ 3 (1876).

92 T oweLLEN, PoriticaL Ipeas or James W, Grinis 42 Towa
Hist. & Poc. 339, 347 (1944).
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of Charles Sumner,?® and ‘‘acted with the radicals in all
matters pertaining to reconstruction.”’ ** His explicit views
on segregation are unascertained.®® He was, however, so
closely allied to the insiders on the Committee who con-
sidered race and color an indefensible basis for mmaking legal
distinctions,*® that it is safe to conclude that he espoused,
or at least acquiesced in, this viewpoint.

Senator George H. Williams, an Oregon Republican and
former Douglas Democrat, claimed authorship of the First
Reconstruction Act of 1867, originally called the Military
Reconstruction Bill, which he introduced in the Senate on
February 4, 1867." In commenting upon this hill he said:

1 will say that in preparing this bill, I had no desire
to oppress or injure the people of the South, but my
sole purpose was to provide a system by which all
classes would be protected in life, liberty, and prop-
erty .. .7 %8

His views on segregation are also unascertained.®® It should
be noted, however, that there is no record of his ever lending
his voice or his votes to any law providing segregation based
upon race or color.

Senator Jacob H. Howard of Michigan was clearly in
the vanguard of that group which worked to secure full

93 8 DicTioNARY oF AMERICAN Biograruy 310 (1932).
¥4 KENDRICK, 0p. cit. supra n. 82, at 195.

95 FRANK AND MuNRo, THE ORIGINAL UNDERSTANDING OF
EquaL Protection oF THE Laws, 50 Cor. L. Rev. 131, 142 (1950).

96 bid.

97 KENDRICK, 0p. cit. supra n. 82, at 191; Williams, Six Years in
the United States Senate, Daily Oregonian, Dec. 3, 10, 1905.

98 CurISTENSEN, THE GranND OLp Max oF OrecoN: THE LiFe
oF GEorGE H. WiLL1iaMs 26 (1939).

" FrRaNK AND MUNRO, 0p. cit. supra n. 83, at 142,
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equality for Negroes.'® He was clear and definite in his
interpretation of the Civil Rights Aet of 1866 and the
Fourteenth Amendment. e said after the passage of the
former that ‘‘in respect of all eivil rights, there is to be
hereafter no distinction between the white race and the black
race.’”’ 1°t  In explaining the intention of the Joint Com-
mittee during discussion of the joint resolution to propose
what was to become the Fourteenth Amendment, he said:

“lle desired 1o put this question of citizeuship and
the rights of citizeus and freedmen under the ecivil
rights bill beyoud the legislative power of such
gentlemen as [ Senator Doolittle of Wisconsin] who
would pull the whole system up by the roots and
destroy it, and expose the freedmen again to the
oppressions of their old masters.”’ "2

In another speech, while acting for Senator Fessenden
as floor leader for the Amendment, Howard interpreted
Section 1 as follows:

“‘The last two clauses of first section . .. disable a
state from depriving . . . any person . . . of lite,
liberty or property without due process of law, or
from denying to him the equal protection of the
laws of the state, This aholishes all class legislation
and does away with the injustice of subjecting one
caste of persons to a code not applicable to another
.. . Ought not the time to be now passed when one
measure of justice is to be meted out to a member
of one caste while another and a different measure
1s meted out to the member of another caste, hoth

castes being alike citizens of the United States
103

The evidence conclusively establishes that Howard’s
interpretation of the equal protection clause precluded any

100 [KENDRICK, op. cit. supra n. 82, at 192,

101 FRANK AND MUNRO, op. cit. supra n. 83, at 140.
102 Cong. Globe, 39th Cong., Ist Sess. 2896 (1860).
103 [d. at 2766,
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use whatever of color as a basis for legal distinctions.%¢

Senator Reverdy Johnson, Democrat of Maryland, wasg
attorney for the defemse in Dred Scott v. Sandford.1os
George I. Curtis, one of Scott’s attorneys, credited Johnson
with being the major influence in shaping the decision.ivs
Where segregation was concerned, Johnson was not entirely
consistent or predictable.

In 1864 he supported the motion of Senator Charles
Sumner that the Washington Railroad end the exclusion of
persons of color.’®” During the debate upon Sumner’s mo-
tion, Johnson said:

‘It may be convenient, because it meets with the
publi¢c wish or with the public taste of both classes,
the white and the black, that there should be cars in
which the white men and ladies are to travel, desig-
nated for that purpose, and cars in which the hlack
men and black women are to travel, designated for
that purpose. But that is a matter to be decided as
between these two classes. There is no wore right
to exclude a Dlack man from a car designated for
the transportation of white persons than there is a
right to refuse to transport in a car designated for
black persons white men; and I do not suppose that
anybody will contend . .. that there exists any power
in the company to exclude white men trom a ear
because the company have appropriated that car
for the general transportation of black passengers, s

Two years later, Johnson said:

¢, .. as slavery has been abolished in the several
States, those who were before slaves are now citizens
of the United States, standing . .. upon the same condi-

104 FRANK AND MUNRo, 0p. cit. supra n. 83, at 142,

105 19 How. 393.

106 10 DictioNARY oF AMERICAN Biocraruy 113 (1933).

107 \WWiLson, History oF THE RISE aAND FALL oF THE SLAVE
Powegr IN AMErIca 507 (1877).

108 Cong. Globe, 38th Cong., 1st Sess. 1156 (1864).
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tion, therefore, with the white citizens. 1f there is
an authority in the Constitution to provide for the
black citizen, it cannot be because be is Dlack; it must
be beeanse he is a citizen: and 1hat reason |is]
cqually applicable to the white man as {o the black
man, . .0

Thus it appears that he understood that the granting of
citizenship rights to Negroes meant that racial distinctions
could no longer be imposed by law.

Representative John A. Bingham of Ohio, a member of
the committee who has been described as the ¢ Madison of
the first section of the Fourteenth Amendment’’ *1* and un-
doubtedly its author, was a strong and fervent Abolitionist,
classified with those whose views of equal protection ‘‘pre-
cluded any use whatsoever of color as a basis of legal dis-
tinctions.’’ 111

* 'While the Fourteenth Amendment was pending, Repre-
sentative Bingham took the view that state constitutions
which barred segregated schools were ‘‘in accordance with
the spirit and letter of the Constitution of the United States
... [if] the utterance of Jefferson ever meant anything . ..
it meant precisely that when he declared for equal and
exact justice. . . .’ 112

Representative George Boutwell of Massachusetts, was a
hard, practical politician rather than an idealist. He was how-

109 Cong. Globe, 39th Cong., 1st Sess. 372-374 (1865-1866).

110 Dissent of Mr. Justice Black in Adamson v. California, 332
Ul SO 46’ 74'

111 FRANK AND MuUnNRO, THE ORIGINAL UNDERSTANDING OF
Eguar Protecrion or tHE Laws, 50 Cor. L. Rev. at 151, See
GranaM, Tue “ConsriRacY THEORY” OF THE FOURTEENTH AMEND-
aENT., 47 Yare L. ], 371, 400-401 (1938); Graumam, TrE
FARLY ANTISLAVERY BACKGROUNDS 0F THE FOURTEENTH AMEND-
meNT, 1950 Wis., L. Rev. 479 at 492; Cong. Globe. 39th Cong..
Ist Sess. 1291, 1293, 2401-2462 (1806). For other sketches of
Bingham see 2 DicTioNaRY or AMERICAN Drosrarmy 278 (1929)
and KeENDRICK, op. cif. supra n. 82 at 183,

112 Cong. Globe, 40th Cong., 1st Sess. 2462 (1863).
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ever, no less extreme in his demauds for Negro civil rights
and Negro suffrage than men like Stevens and Sumner. In-
dicative of his views is his vote on May 22, 1874 against the
Sargent amendment to the Civil Rights Aet of 1875, which
would have permitted separate but equal schools.’*® During
Reconstruction Alabama was ‘‘Hlooded with the radical
speeches of Morton and Boutwell in favor of mixed
schools.”” ''*  He was among those whose interpretation of
‘‘equal protection’” would not admnit color as a basis for
legal distinctions.!s

Representative Roscoe Conkling, a New York Repub-
lican, was thought to have taken his views on Reconstruction
from Stevens.® He was called by some a protege of
Stevens; at any rate, they worked as partners on much
reconstruction legislation.’*” In 1868, when the readmis-
sion of Arkansas was being discussed, he voted against the
Henderson Amendment to the bill which would have per-
mitted the state to establish segregated schools.’'® In 1872
he favored the supplementary civil rights bill and voted
against the Thurman amendment which would have struck
out a clause permitting colored persons to enter ‘‘any place
of public amusement or entertainment.’”” 1** He was in the
Senate majority which on May 22, 1874, voted down the
Sargent amendment to the Civil Rights Bill, an amendnient
which would have permitted separate but equal schools.120
Conkling must be classified as one of those who agreed
to no legal classifications or distinctions based upon color,t2!

113 2 Cong. Rec. 4167 (1874 ).

114 Bowgrs, THE TracIC ErA 427 (1929).

116 FRANK AND MUNRO, op. cit. supra n. 83, at 142,

116 KENDRICK, op. cit. supra . 82, at 186.

117 CHIDSEY, THE GENTLEMAN FROM NEW York 34-35 (1935).

118 Cong. Glohe, 40th Cong., 2nd Sess, 2748 (1868).

119 COoNKLING, LiFE aND LETTERs or RoscoE CONKLING 432
(1869)-

120 2 Cong. Rec. 4167 (1874).

121 FRANK AND MUNRO, op. cif. supra n. 83, at 142.
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Representative Henry T, Blow, a Missouri Republican,
lirst supported the views of Thaddeus Stevens in the Joint
('ommittee and then in the second session gave his support
to Bingham.'** In either case, he acted with those who
favored a broad amd sweeping denial of the right of the
states to wake legal classifications on the basis of race or
color. Blow came to Congress with a stroug antislavery
background and took the position that color discrimination
could not be defended, us a matter of course.1z?

Representative Justin 8. Morrill of Vermout is char-
aclerized as “an extreme rvadical’’; one ‘‘regularly on the
side of radicalism™. It is said of himn that ‘“the only part
taken by him in Reconstruction was to attend the meetings
of the Committee and cast hig vote.”” 12+ However, he was
awong those voting against the ‘‘white’’ clause in the
Nebraska counstitution when the bill to adinit that state to
the unionn was under consideration.’*® He voted against
the Henderson amendment to permit segregated schools
in the bill to readmit Arkansas.’*® He voted against the
Sargent Amendment to allow separate but equal schools,
during the debates on the bill that became the Civil Rights
Act of 1875.1*" Morrill thus belongs in the group of those
who did not consider color a reasonable ground for legal
distinctions.**

Representative Elihu Washburne of Illinois was a
staunch member of the House Radical bloe, and a pro-
nounced enemy of the more moderate Reconstruction poli-

cies of President Johnson. He supported both the Civil

122 KENDRICK, op. cit. supra n. 32, at 194

128 FRANK AND MUNRO, 0p. cit. supra 1. 83, at 142,

124 NENDRICK, op. cit. supra n. 82, at 140, 193.

125 Cong. Globe, 39th Cong., Ist Sess. 4275-4270 (1860).
126 Cong. Globe, 40th Cong., 2nd Sess. 2748 (1808).

127 2 Cong. Rec. 4167 (1874).

128 FRANK AND MUNRO, op. cit. supra n. 83, at 142,
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Rights Act and the Fourteenth Amendment and his remarks
make it clear that he favored a revolution in the southern
social order.*??

The two Democratic members of the Joint Committee
from the House were both enemies of the Civil Rights Act
and the Fourteenth Amendment. Representative Henry
Grider of Kentucky was without influence in the drafting of
the Fourteenth Amendment by the Joint Committee.13°
However, remarks of Representative Andrew Jackson
Rogers of New Jersey, in opposition to these measures,
are significant indication of contemporary understanding of
their reach and thrust. Thus, in speaking of the Civil Rights
Bill, Rogers said:

““In the State of Pennsylvania there is a diserimina-
tion made between the schools for white children and
the schools for black. The laws there provide that cer-
tain schools shall be set apart for black persons, and
certain schools shall be set apart for white persons,
Now, if this Congress has a right, by such a bill as
this, to enter the sovereign domain of a State and
interfere with these statutes ..., then ... it has a
right to . . ., inflict upon the people . . . the right of
the negro to [votel....”" '

Similarly, in speaking of the proposed Section 1 of the
Fourteenth Amendment on February 26, 1866, he said:

‘... Under this amendment, Congress would have
power to compel the State to provide for white chil-
dren and black children to attend the same seliool,
upoun the principle that all the people . . . shall have

129 19 DicTioNary oF AMERICAN Brograrmy 504 (1936); see
also KENDRICK, op. cit. supra n. 82, at 194.

130 KENURICK, op. cit. supru n. 82, at 196, Urider is nul even
listed in the DicrioNary oF Americay Liosraruy. He died hefore
the secund session of the 39th Congress.  KENDRICK. op. cit. supri
n. 82, at 197.

131 Cong. Globe., 39th Cong., Ist Sess. 1121 (1860).
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equal protection in all the rights of life, liberty, and
property, and all the pllVll(‘“DS and immunities of
citizeus. . . "7 182

Again, in denouncing the Amendment, he declared:

“This section of the joint resolution is no more nor
Jess than an attempt to embody in the Constitution
of the United States that outrageous and miserable
civil rights bill. . . .”’

.. 1 hold [the amendment| will prevent any State
from refusing to allow anything to anybody.’’ 133

E. The Fourteenth Amendment Was Intended to
Write into the Organic Law of the United
States the Principle of Absolute and Complete
Equality in Broad Constitutional Language.

~While the Civil Rights Act of 1866 was moving through
the two Houses of Congress, the Joint Committee of Fifteen
was engaged in the task of drafting a constitutional amend-
ment as a part of a program for the ‘‘readmission’’ of the
southern states to the Union. When the Committee began
its meetings in January 1866, several of its members
introduced proposals for constitutional amendments guar-
anteeing civil rights to the freedmen. After a series of
drafting experiments, Representative Bingham on February
3 proposed the following:

“The Congress shall have power to make all laws
which shall be necessary and proper to sceure to
the citizens of each State all privileges and im-
munities of citizens in the several States (Art.
4, Sec. 2); and to all peryons in the several
States equal protection in the rights of life, liberty
and property (5th Amendment),’” 184

182 Jd, at App. 134 (18060).

183 Jd. at 2538,

134 This proposal with some changes was destined to become
eventually the second portion of Section 1 of the Fourteenth Amend-
ment. KENDRICK, op. cit. supra n. 82, at Ol.
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The Joint Committee found this proposal satisfactory
and accordingly on February 13th introduced it in the
House as H. R. 63.1%%

By now the dedicated purpose ot the Radical Republicans
based in part upon the ante-war equalitarian principles as
opposed to caste and class legislation had to be cerystallized
in a Fourteenth Amendment. Necessarily, the drafters of
this amendment and those who participated in the debates
on the amendment recognized that constitutional amend-
ments are properly worded in the broadest and most compre-
hensive language possible.

It must be horne in mind that Representative Bingham,
and those who supported his position on the amendment to
the Civil Rights Bill of 1866, had already demonstrated
that the constitutional amendment under consideration
wonld be at least as comprehensive in its scope and effect
as the original sweeping language of the Trumbull Civil
Rights Bill before it was amended in the House, and that
it would be far broader than the scope of the bill as finally
enacted into law, On this point, Bingham repeatedly made
his intentions clear, both in his diseussion ou the power
limitations on the Civil Rights Bill itsclf and in his defense
of his early drafts of the proposed constitutional amend-
ment.

Representative Rogers immediately attacked the pro-
posed constitutional amendment (II. R. 63) as “more
dangerous to the liherties of the people and the founda-
tions of the government?’ than any proposal for amending
the Constitution heretofore advanced. This amendment,
he said, would destroy all state legislation distinguishing
Negroes on the basis of race. Laws against racial inter-
marriage, laws applying special puuishments to Negroes
for certain erimes, and laws imposing segregation, ineluding
school segregation laws, alike would become unconstitu-
tional. He said:

135 Cong. Globe, 39th Cong., 1st Sess. 813 (1865-1866).
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“Who gave the Senate the constitutioual power
to pass that hill guarantying equal ughts to all, if
it is necessuary to amend the organic law in the manner
proposed by this joint rexolution? . It provides
that all persons in the several States shall have equal
protection in the right of life, liberty, and property.
Now, it is claimed by geutlemen upon the other side
of the House that Nug,l oes are citizens of the United
States. Suppose that in the State of New Jersey
Negroes are citizens, as they are clabmed to be by
the other side of the House, and they change their
residence to the State of South Carolina, if this
amendment be passed Congress can pass under it a
law compelling South (‘arolina to grant to Negroes
every right accorded to white people there; and as
white men there have the right to marry white
women, Negroes, under this amendment, would be
entitled 1o the same right; and thus miscegenation and
nmixture of the races could he authorized in any State,
as all citizens under this amendment are entitled to
the same privileges and iminunities, and the same pro-
tection in life, liberty, and property.

* * *

“In the State of Pennsylvaunia there are laws
which make a distinetion with regard to the school-
ing of white children aud the schooling of black
children. It is provided that certain schools shall
he designated and set apart tor white children, and
certain othel schools designated and set apart for
black children. Uinder thlb amendment, Congress
would have power to compel the State to provide for
white children and black children to attend the same
school, upon the priuciple that all the people . . .
shall have equal protection in all the rights of life,
liberty, and property, and ail the pr ivileges and im-
munities of citizens in the several States.”’ '™

Representative Bingham, who was contemporaneously
anlending the original Trumbull Civil Rights Bill because
its broad anti-diserimination provisions lacked constitu-

136 Cong. Globe, 39th Cong., Ist Sess., App. 134 (1865-1866).
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tional foundation, naturally did not dispute Representative
Rogers’ appraisal of the wide scope of H. R. 63. Ou the
contrary, Representative Bingham two days later indi-
cated his concurrence in that appraisal in the course of a
colloquy with Representative Hale.

Representative Hale iuquired of Representative Bing-
ham whether his proposed constitutional amendment did
not ‘‘confer upon Congress a general power of legislation
for the purpose of securing to all persons in the several
states protection of life, liberty and property, subject only
to the qualification that the protection shall be equal.’’
And Representative Bingham replied, ‘‘I believe it
does . . .”

In order to nail down the precise source of the proposed
grant of power, Representative Hale then asked Repre-
sentative Bingham to ‘* point me to that clause or part ...
which coutains the doctrine he here announces?’’ To which
the answer was, ‘‘The words ‘equal protection’, contain it,
and nothing else.’? %7

The House at the end of February was preoceupied with
debating Reconstruction generally as well as the Civil
Rights Bill, and it showed itself in no hurry to take up Bing-
ham’s proposal, especially since it was obvious that a morc
comprehensive nieasure would soon be forthcoming from
the Joint Committee. Following the debate on February
28, the House postponed further consideration of the pro-
posed amendment until mid-April.’3® In faet, ““H. R. 637
was not to be heard from in that form again. Yet its protec-
tive scope presently passed into the more extensive pro-
posal which the Joint Committee brought forward at the
end of April and which became, after some changes, the
amendment which Congress finally submitted to the states.

During most of March and April, the Joint Committee
paid little attention to the question of eivil rights.

137 Id. at 1094.
138 Jd. at 1095
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1t was coneerned, for a time, with the question of the admis-
sion of Tennessee; then, for a time, it appears to have been
innetive.  Not until late April did it vesume sessions look-
g forward to the drafting of a comprehensive constitu-
tional amendment on Reconstruction.  On April 21, Stevens
offered to the committee a draft of a proposed coustitu-
tional amendment, covering civil rights, representation,
Negro suffrage and the repudiation of the “rebel”” debt.

This proposal became the {rame upon which the Four-
teenth Amendment was constructed. Most significant from
our point of view was section 1:

““No diserimination shall he made by any state,
nor by the United States, as to the civil rights of per-
sons because of race, color, or previous condition of
servitude.’’ 15®

Seetion 2 provided that on and after July 4, 1876, no dis-
erimination should be made between persons in the rights
of suftrage on account of race, color, or previous condition
of servitude. Section 3 provided that until that time, no
class of persons against whom a state imposed suffrage dis-
crimination bhecause of race, color or previous condition of
servitude should be included in the state’s basis of repre-
sentation. Section 4 invalidated the ‘‘rebel’” debt. Section
9, which passed substantially intact into the Fourteenth
Amendment, provided that Congress was to have the power
to enforee the provisions of the amendment by appropriate
legislation, !

Section 1 was to pass through several critical changes in
the next few days. Almost at once, Senator Bingham moved
to have the following provision added to section 1:

¢, ..nor shall any state deny to any persou within
is jurisdietion the equal protection of the laws, nor
{ake private property for public use without just
compensation,” !

189 KENDRICK, of. cit. supra n. 82, at 83.
140 Thid.,
14174, at 85,
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It will be noticed that Binghan’s suggestion had within it
the substance of the equal protection elause of the Four-
teenth Aniendment. After sonie discussion, the committee
voted this suggestion down, seven to five.

Other changes followed. After some further discussion,
Bingham moved that the following he added as a new sec-
tion of the amendment :

““No state shall make or enforce any law which
shall abridge the privileges or immuuities of citizens
of the United States; nor shall any state deprive any
person of life, liberty or property without due process
of law; nor deny to any person within its jurisdic-
tion the equal protection of the laws,*" 42

This was substantially Bingham'’s earlier amendment, sub-
mitted to Congress in February as H. R. 63 with the addi-
tion of the equal protection clause. One significant differ-
ence lay iu the fact that Bingham’s new section did not con-
fer power upon Congress to legislate; instead, it made
privileges and immunities, due process and equal pro-
tection constitutional guarantees against state interference,

F. The Republican Majority in the 39th Congress
Was Determined to Prevent Future Con-
gresses from Diminishing Federal Protection

of These Rights.

There were two rather obvious 1reasons for Senator Bing-
ham’s last two amendments. First, a number of committee
members had earlier expressed some concern over the
phraseology of H. R. 63 because it allowed Congress to
refuse to enforce the guarantees it it saw fit. The Radical
Republicans were openly fearful lest later and more con-
servative Congresses destroy their work.'*® But direct

142 Jd. at 87.

143 See speeches of Representatives Gartield, Broomall, Eldridge,
and Stevens and Senator Howard, Cong. Globe, 39th Cong., 1st Sess.
2459, 2462, 2498, 2506, 2396 (1865-1866).
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constitutional guarantees would be beyond the power of
(lungress to impair or destroy. Second, Bingham was
aeting with the knewledge that section 5 of the proposed
amendment already granted Congress full power to legis-
late to enforee the guaranteces of the amendment. Tn other
words, the Radical Republicans had no thought of stripping
Congress of the power to enforee the ameundment by ade-
quate legislation. They put the guarantees themselves
beyoud the reach of a hostile (‘ongress.'*

The C(‘onnnittee at once adopted Representative Bing-
ham’s suggested addition by a vote of ten to two.*** Four
days later, however, on April 23, the Committee on Williams’
motion, struck out Bingham’s latest suggested revision, only
Stevens, Bingham, Morrill, Rogers and Blow voting to
retain it."*¢ On April 28, in the final stages of committee
discussion, Bingham moved to strike out section 1, reading
“no diserimination shall be made . . .”” and insert his
proposal of April 21 in its place. Although the Committee
had voted only three days earlier to kill Bingham’s pro-
posal entirely, it now passed his new motion.'*” Thus,
Bingham's proposal ultimately hecame section 1 of the
amendment which the Committee now submitted to Cong-
ress.  Asg such, and with the addition of the citizenship
clause adopted from the Civil Rights Act of 1866, it was
to pass into the Fourteenth Amendment as finally aceepted
by Congress.

On April 30, Representative Stevens introduced the text
of the Committee’s proposed amendment in the House of
Representatives, As presented, the amendment differed in
two particulars from the Fourteenth Amendment as finally
adopted: the first scetion as yet did not contain the citizen-

14 See for exaniple Stevens’s explanations on the reasons for re-
enforcing the Civil Rights Act by coustitutional guarantees. [Id. at
2459,

145 ENDRICK, op. cit. supru 1. 82, at 87.

16 [, at 98.

"7 jd, at 106.
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ship clausc; and the third section carried a clause for the
complete disfranchisement of Coufederate supporters until
1870. An accompanying resolution proposed to make sue-
cessful ratification of the amendment, together with ratifica-
tion by the several southeru states, a condition precedent
to the readmission of the southern states to representation
in Congregs.'*

On May 8, Stevens opened debate in the House on the
proposed amendwent. In a sharp speech he emphasized
the legislative power of Congress under the proposed amend-
ment :

“1 can hardly Dbelieve that any person can be
found who will not admit that every one of these
provigions [in the first section] is just. They are
all asserted, in some form or other, in our pECLARA-
TION or organic law. But the Constitution limits
only the action of Congress, and is not a limitation
on ihe States. This amendnent supplies that defeet,
and allows Congress to correct the unjust legislation
of the States, so far that the law which operates upan
one man shall operate cqually upon all. Whatever
law punishes a white man for a erime, shall punish
the black man precisely in the same way and to the
same degree. Whatever law protects the white mau
shall atford ‘equal’ protection to the hlack man.”” !

The amendment, he added, was made necessary by the
““oppressive codes’’ which had become law in the southeru
states. ‘‘Unless the Constitution should restrain them,
those States will all, I fear, keep up this diserimination and
crush to death the hated freedmen.’’ 13°

Finally, he stated that the purpose of section 1 was to
place the Civil Rights Act beyond the reach of a hostile
Congress:

M8 Cong. Globe, 39th Cong., 1st Sess. 2459 (1866).
149 Ihid. (italics in original ),

150 Thid,
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“Some answer, ‘Your civil rights bill secures
the same things.” That is partly true, but a law is
repealable by a majority. And I need hardly say
that the first time that the South with their copper-
head allies obtain the conmmand of Congress it wili
be repealed . .. This amendment once adopted cannot
he annulled without two-thirds of Congress. Tlat
they will hardly get.’’ 151

There was geueral agreement among subsequent
speakers that one of the purpose of section 1 of the amend-
ment was to reinforee the ('ivil Rights Aet, Knemies of the
proposed amendment charged that Radieal Republicans,
having foreed throngh what was an unconstitutional statute,
were now attempting io clear up the constitutional issue
by writing the statute into the supreme law.!5

The Radical Republicans refused to admit that they
were attempting to cover up the passage of an unconstitu-
tional statute. Instead, they insisted that one of the pur-
poses of the present proposed amendment was to place
the guarvantees of the Civil Rights Aet beyond attack by
futnre Clongresses unfriendly to the rights of the treedman
“The Civil Rights Bill is now part of the law of this land,”
said Representative James A. Garfield of Ohio in defending
the ameudment. ‘“But every gentleman knows it will cease to

51 Ihid.

152 Representative William Finck of Obio asserted, for example,
that “‘all T have to say about this section is, that if 1t 1s necessary to
adopt it . . . then the civil rights bill, which the President vetoed, was
passed without authority and was clearly unconstitutional.”” [d. at
2461, Representative Benjamiu Boyer of Pennsylvania, another
enemy of the amendment, after observing that “the first section em-
hodlies the principles of the civil rights bill,” twitted the Republicans
for seeking to rectify their own constitutional error and attacked the
present amendment as “objectionable, also, in its phrascology, being
open to ambiguity and admitting the conflicting constructions.” [d. at
2467, Representative Charles Eldridge of \Wisconsin asked ironi-
eally, “\What necessity is there, then, for this amendment if that hiil
was constitutional at the time of its passage ”  1d. at Z500.
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ship clause; and the third section carried a clause for the
complete disfranchisement of Confederate supporters until
1870. An accompanying resolution proposed to make suc-
cesstul ratification of the amendment, together with ratifica-
tion by the several southern states, a condition precedent
to the readmission of the southern states to representation
in Congress.'4®

On May 8, Stevens opened debate in the House on the
proposed amendment. In a sharp speech he emphasized
the legislative power of Congress under the proposed amend-
ment :

“I can hardly believe that any person can be
found who will not admit that every one of these
provisions [in the first section] is just. They are
all asserted, in some form or other, in our pECLARA-
TION or organic law. But the Constitution limits
only the action of Congress, and is not a limitation
on the States. This amendment supplies that defect,
and allows Congress to correct the unjust legislation
of the States, so far that the law which operates upon
one man shall operate equally upon all. Whatever
law punishes a white man for a erime, shall punish
the black man precisely in the same way and to the
same degree. Whatever law protects the white mauy
shall afford ‘equal’ protection to the black man.’’ '

The amendment, he added, was made necessary by the
“‘oppressive codes’’ which had become law in the southern
states. ‘‘Unless the Constitution should restrain them,
those States will all, I fear, keep up this disecrimination and
crush to death the hated freedmen.’’ 15°

Finally, he stated that the purpose of section 1 was to
place the Civil Rights Act beyond the reach of a hostile
Congress:

148 Cong. Globe, 39th Cong., 1st Sess. 2459 (1866).
149 [bid. (italics in original).

150 [ bsd.



e ——— — — ——

—_—

111

““Some answer, ‘Your civil righls bill secures
the same things.” That is partly true, but a law is
repealable by a majority. And I need hardly say
that the first time that the South with their copper-
head allies obtain the connnaud of Congress it will
he repealed . . . This amendment once adopted eannot
be annulled without two-thirds of Congress. That
they will hardly get.’’ 25!

There was general agreenment among subsequent
speakers that one of the purpose of section 1 of the amend-
ment was to reinforce the (Yivil Rights Act. Knemies of the
proposed amendment charged that Radical Republicans,
baving forced through what was an unconstitutional statute,
were now attempting to clear up the constitutional issue
by writing the statute into the supreme law.s?

The Radical Republicans refused to admit that they
were attempting to cover up the passage of an unconstitu-
tional statute. Instead, they insisted that one of the pur-
poses of the present propused amendment was to place
the guaranices of the Civil Rights Act heyond attack by
future Congresses uufriendly to the rights of the freedman
“The Civil Rights Bill is now part of the law of this land,”’
said Representative James A. Garfield of Ohio in defending
the amendment. ‘‘But every gentleman knows it will cease to

151 I'bid.

152 Representative Willlam Finck of Ohio asserted, for example,
that “all I have to say about this section is, that if it is necessary to
adopt it . . . then the civil rights bill, which the President vetoed, was
passed without authority and was clearly unconstitutional.” fd. at
2461, Representative Benjamin Boyer of Pennsylvania, another
enemy of the amendment, after observing that “the first section em-
hudies the principles of the civil rights bill,)” twitted the Republicans
for seeking to rectify their own constitutional error and attacked the
present amendment as “objectionable, also, in its phraseology, being
open to ambiguity and admitting the conflicting constructions.” Id. at
2407, Representative Charles Eldridge of Wisconsin asked ironi-
cally, “What necessity is there, then, for this amendment if that bill
was constitutional at the time of its passage?” Id. at 2506.
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be a part of the law whenever the sad moment arrives when
that gentleman’s party comes into power . . . Ior this
reason, and uot because I bhelieve the civil vights bill to
be uncoustitutional, 1 am glad to sce that first section
here.”’1%  Representative John Broomall of Ohio, making
the same point, said, ““If we are already safe with the civil
rights bill, it will do no harm to become the more effectually
so, and to prevent a mere majority trom repealing the law
and thus thwarting the will of the loval people.”” Broomall
pointed out, also, that no less a friend of the Negro than Rep-
resentative John A. Binghani, had entertained grave doubts
as to the coustitutionality ot the measure, and thought a con-
stitutional amendment necessary. He disagreed, Broomall
said, with Bingham’s doubts, but he was not so sure of
himself that he felt justified ‘“in refusing to place the power
to enact the law unmistakably in the Constitution.’” st

Probably other moderate Republicans agreed with
Representative Henry J. Raymond of New York who had
voted against the Civil Rights bill because he ‘‘regarded
it as very doubtful, to say the least, whether Congress,
under the existing Coustitution had any power to enact
such alaw....”” But he nonetheless had heartily favored the
principles and objectives of the bill, and because he still
favored ‘‘securing an equality of rights to all citizens’’ he
would vote ‘‘very cheerfully’’ for the present amendment.?*

There was little discussion during the debate in the
House of the scope of the civil rights which would be pro-
tected by the proposed amendment, apparently because
both sides realized that debate on the original Civil Rights
Bill had exhausted the issue. The indefatigable Rogers,
fighting to the last against any attempt to guarantee rights
for the Negro, repeatedly reminded Congress that the
amendment would sweep the entire range of civil rights

153 fd. at 2402,
154 [d. at 2498.
155 [d. at 2502.
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under the protection of the Kederal (fovernment and so
work a revolution in the counstitutional system.!3t

Although 1t was not necessary to answer Rogers, Bing-
ham reminded (Congress:

“The necessity for the first section of this amend-
ment to the Constitution, Me. Speaker, is one of the
lessons that have heen taught to your conunittee and
taught to all the people of this country by the history
of the past four years of terrific conflict—that his-
fory in which God is, and in which He teaches the pro-
foundest lessons to men and nations. There was a
want hitherto, and there remains a want now, in the
(‘onstitution of our country, which the proposed
amendment will supply. What is that? It is the
power in the people, the whole people of the United
States, by express authority of the Constitution
to do that by congressional enactinent whieh hitherto
they have not had the power to do, and have never
even attempted to doj; that is, to protect hy national
law the privileges and immunities of all the citizens of
the Republic and the inborn rights of every person
within its jurisdiction whenever the same shall be
abridged or denied by the nnconstitutional acts of
any State.

Alow me, Mr. Speaker, in passing, to say that
this amendment takes from no State any right
that ever pertained to it. No State ever had the
right, under the forms of law or otherwise, to
deny to any freeman the equal protection of the laws
or tu abridge the privileges or immunities of any
citizen of the Republie, although many of themn have
assumed and exercised the power, and that without
remedy.’’ 197

156 Jdf at 2537.
15T [, at 2542.



114

G. Congress Understood That While the Four-
teenth Amendment Would Give Authority to
Congress to Enforce Its Provisions, the
Amendment in and of Itself Would Invalidate
All Class Legislation by the States.

On May 10, the House passed the amendment without
modification by a vote of 128 to 37. The measure then went
to the Senate.15®

On the same day, Senator Howard opened the debate
in the Senate. Speaking tor the Joint Committee because
of Senator Fessenden’s illness, Howard gave a broad inter-
pretation of the first section ot the proposed amendment. He
emphasized the scope of legislative power which Cou-
gress would possess in the enforcement of the Amendment.

“How will it be doune under the present amend-
ment?! As I have remarked, they are not [at present]
powers granted to (longress, and thercfore it is
necessary, if they are to bhe effectuated and enforced,
as they assuredly ought to be, that additional power
be given to Congress to that end. This is done by the
fifth section of this amendment which declares that
‘the Congress shall have power to enforce by appro-
priate legislation the provisions of this article.’
Here is a direct affirmative delegation of power to
Congress to carry out all the prineiples of all these
guarantees, a power not found in the Constitu-
tion.’’ 189

Senator IHoward’s interpretation of the legislative
power of Congress under the proposed amendment makes
it obvious that the Joint Committee, in separating the guar-
antees of civil rights from the congressional power to legis-
late thereon, had not at all intended to weaken the legislative
capacity of Congress to enforce the rights conferred by the
amendment. The guarantees, however, no longer depended
upou congressional fiat alone for their effectiveness as they

158 T at 2545,
159 Jd. at 2760,
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had in Bingham’s proposed civil rights amendient of Janu-
ary (ILLR. 63). But in Howard’s view and that of the
(‘omunittee, this meant merely that future Congresses could
not destroy the rights conferred,

Senator Howard then passed to an cequally expansive
interpretation of the due proeess amd cqual protection
clauses of the amendment :

“The last two clauses of the first section of the
atnendment disabled a State from depriving not
merely a citizen of the United States, but any person,
wlioever he may be, of life, liberty, or property
without due process of law or from denying to him
the equal protection of the laws of the State. This
abolishes all cluss legislution in the Ntates and does
cwaey with the injustice of stbjecting one caste of
persons bo a code nol applicable to another. Tt pro-
hibits the hanging of a black man for a ¢rime for
which the white man is not to be hanged. 1t pro-
tects the black man in his fundamental rvights as a
citizen with the same shield which it throws over
the white man.’’ 1% (Italics added.)

The enly class of rights, Howard added, which were not
conferred hy the first section of the amendment was ‘‘the
right of suffrage.” Howard concluded this analysis by
asserting that the entire first section, taken in conjunction
with the legislative power of Congress conferred in section
five, was of epoch-making importance:

“T look upon the first section, taken in con-
neection with the fifth, as very important. 1t will, if
adopted by the States, forever disable everyone of
them from passing laws trenching upou those funda-
mental rights and privileges which pertain to citizens
of the United Stales, and to all persous who wmay hap-
pen to be within their jurisdietion. It establishes
equality before the law, and il gives to the humblest,
the poorest, the most despised of the race the same
rights and the same protection hefore the law as it

o0 [/, at 2766.
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gives to the most powertul, the most wealthy, or the
most haughty. That, siv, is republican govern-
nient, as I understand it, and the only one which can
claim the praise of a just Government.’’ 6

Thus, Senator Howard understood that due process and
equal protection would sweep away entirely ‘“all class
legislation” in the states. By implication, he subscribed to
a “‘substantive interpretation’’ of due process of law, thus
making due process a limitation upon state governments to
subvert civil liberties.

No Senator thereafter challenged these sweeping clains
for the efficacy of the civil rights portion of Section 1.
Howard’s allies subscribed enthusiastically to his interpre-
tation. Senator Luke Poland of Vermont, a staunch Radi-
cal Republican, regarded the amendment as neeessary to
set to rest all questions of congressional competence in
enacting the civil rights bill:

“Clongress has already shown its desire and in-
tention to uproot and destroy all such partial State
legislation in the passage of what is called the civil
rights Dill. The power of Congress to do this has
been doubted and denied by persons entitled to high
consideration. It certainly seems desirable that no
doubt should he left existing as to the power of Con-
gress to enforce principles lying at the very founda-
tion of all republican govermnent it they be denied
or violated hy the States. .. .’ 162

Certainly the Conservatives in the Senate agreed alto-
gether with Senator Howard and the other Senate Republi-
cans about the sweeping impact which the prospective
amendment would have upon state caste legislation. Senator
Thomas Hendricks of Indiana, in condemning the legisla-
tive power to enforce the amendment which (‘fongress would

161 fd. at 2700.
162 [d. at 2961,
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acqquire from the operation of secection 3, said that these
words had

¢« such foree and seope of meaning ax that (fon-

gress might invade the jurisdiction of the States,

m]) thvm of their reserved rights, aud crown thc

federal (Government with absolute and despotic

power.  As construed this provision is most danger-
EEIN11%1

Ous,

The prospective amendment moved forward rapidly in
the Senate, with comparatively little debate. The Radieal
Republicans were confident of their objectives. The con-
worvative Republicans aud Demoerats despaired of arrest-
ing the tide of events. One significant change occurred on
May 30 when Howard brought forward the citizenship
clause ot the Civil Rights Act and suecessfully moved it as
an amendment fo section 1. Few Republicans doubled that
(longress already had the power to leglsldh- upon the ques-
tion of citizenship. However, the new provision cleared up
a serions hiatus In the original Clonstitution by settling in
unequivoeal fashion the definition of national and state
citizenship.  Needless to say, the uew provision, like its
predecessor in the Civil Rights Act, specifically endowed
Negroes with eitizenship and veversed the dictum of the
Dred Scotf ease that no Negro could he a citizen of the
United States,

The Radical Republicans were well aware thai hy endow-
ing the Negro with citizenship, they strengthened his claim
{o the entire scope of civil rights. Bingham had mentioned
as much in debate in the House, while Representative Ray-
mond of New York had added that once the Negro hecame
i citizen, it would not he possible in a republican govern-
nmient to deny him any right or to impose upon him any re-
<triction, even including that of suffrage. The torce of this
stratagem did not escape the Conservatives in the Senate.

183 [, at 2940,
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Senator Garrett Davis of Kentucky had this to say of the
citizenship provision of the amendment:

“‘The real and only object of the first provision of
this section, which the Nenate has added to it, is
to make Negroes citizens, to prop the civil righls
bill, and give them a more plausible, if not a valid,
claim to its provisions, and to press them forward
to a full community of civil and political rights with
the white race, for which its authors are struggling
and mean to contuluL to struggle,”’ 164

The Senate passed the amendment in June, 33 to 11. Cong-
ress formally proposed the amendment on June 13 and it
was submitted to the states.

ConGRrEss INTENDED To DEsSTROY ALL CLAss DISTINCTIONS
INn Law

What, then, may one conclude concerning the intent
of Congress with regard to segregation in the framing of
the amendment?

Both Senator Howard and Representative Stevens made
it definitely clear that the scope of the rights guaranteed
by the amendment was much greater than that embraced
in the Civil Rights Act.

It is evident that the members of the Joint Committee
intended to place all civil rights within the protection of
the Federal Government and to deny the states any power
to interfere with those rights on the basis of eolor. The
scope of the concept of liberties entertained by the Com-
mittee was very broad. The breadth of this concept was
recognized by this Court in all of its decisions up to
Plessy v. Ferguson.

In adopting the Civil Rights Act of 1866, Congress had
enumerated the rights protected. This was done because
Bingham and others doubted that Congress had the power
to take all civil liberties under federal protection. -Un-

164 [d. at App. 240.
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restricted by this consideration in drafting a constitutional
provision, (ongress used broad comprehensive language
to define the standards necessary to guarautee complete
federal protection. This was promptly recognized by this
Court in one of the earliest decisions construing the Amend-
ment when it was held: ¢ The 14th Amendment makes no
effort to cnumerate the rights it designs to protect. It
speaks in general terms, and those are as comprehensive
as possible.” Strauder v. West Virgina, 100 U. 8. 303,
310,

Did Congress specifieally intend to baun state laws impos-
ing segregation by race?! Anud more specifically, did it
intend to prohibit segregation in school systems, even where
a state provided a separate but equal system for Negroes?
Mo hegin with it must be recognized that the ‘‘separate but
equal’’ doectrine was yet to be horn. The whole tenor of
the dominant argument in Congress was at odds with any
governmentally enforced racial segregation as a constitu-
tionally permissible state practice.

Senafor Howard, among others, asserted categorically
that the effect of the due process and equal protection
clauses of the Fourteenth Amendment would be to sweep
away entirely all caste legislation in the United States.
Certainly a number of Conscrvatives, notably Representa-
tive Rogers of New Jersey, a member of the Joint Com-
mittee and Senator Davis of Kentucky, were convineed that
the effect of the amendment would be to prohibit entirely
all laws classifying or segregating on the basis of race.
They believed, and stated, that school laws providing sepa-
rate systems for whites and Negroes of the kind which
existed in Pennsylvania, Ohio and in several of the Johnson-
Reconstructed southern states would be made illegal by
the amendment.

It is notable that while there were some assurances
extended by Radical Republicans to the Moderates
and Conservatives as to the scope of the Civil Rights Aet of
1866 in this regard, there were no such assurances in the
debates on the Fourteenth Amendment.
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The Republican majority realized full well that it could
not envisage all possible future applications of the amend-
ment to protect civil rights. By separating secetion 1 of
the amendment, which provides an absolute tederal con-
stitutional guarantee for those rights, from section 5, which
endows (ongress with legislative capacity to protect such
rights, the framers of the amendment assured continued
protection of these rights, by making it possible to win en-
forcement of them in the courts and eliminated the power of
Congress alone to diminish them.

H. The Treatment of Public Education or Segre-
gation in Public Schools During the 39th Con-
gress Must Be Considered in the Light of the
Status of Public Education at That Time.

Although today, compulsory free public education is uni-
versally regarded as a basic, appropriate govermmental
function, there was no such unanimity existing at the time
the Fourteenth Amendment was adopted. Arrayed against
those who then visualized education as vital to ctfective
government, there were many who still regarded education
as a purely private funection.

While it has already been shown that the conception of
equal protection of the laws and due process of law, devel-
oped by the Abolitionists before the Civil War, was so broad
that it would necessarily cover such educational segregation
as 1s now before this Court, compulsory public education at
that time was the exception rather than the rule. The con-
ception of umiversal compulsory free education was not
established throughout the states in 1866. The struggle
for such education went on through most of the 19th century
and, even where accepted in prineiple in some of the states,
it sometimes was not fully put into practice.

Prior to the first quarter of the nineteenth century child-
hood education was considered an individual private re-
sponsibility.t® The period 1830-1860 was one of marked

168 CubBerLY, A Brisr History or IEpucartion, ce. XXV-

XXVTI (1920).
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cducational advancement. 1t has comumonly been termed
as the era of the Common School Revival, a movement to
extend and improve facilities for general education, This
movement lourished in New Fngland under the leadership
of Horace Mamn, Henry Barnard and others, There was a
definite tendency throughout the c¢ouutry to shift from
private to public support of cducation and this trend ex-
tended to normal schools and facilities for secondary and
higher edueation. Many states, urged on by educational
leaders, publicists and statesmen, hegan making legislative
provisions for public education.

On the othier hand, these gains have been commonly ex-
aggerated and 1n some respects misinterpreted. The laws
were by 1o means always carried into effeet and the recom-
nendations of the reforiners were, in most instances, ac-
copted with great hesitancy.'™  Another authority after
appraising publie edueation during the period just prior to
the Civil War made the following generalizations:

“Practically all the states were making substan-
tinl progress in the development of systems of public
cducation. (2) At the close of the period no single
state can be said to have been providing any large
percentage of its children and youth with schools
well-supported and well-taught.  (3) The tacilities
tor secondary education were by 1o means as e€x-
tensive as has commonly heen veported. (4) Re-
gional differences in educational development have
been exaggerated; and (H) where sectional ditfer-
cuees in school support and attendance did exist they
appear to have been due more to differentials in
urban aund rural development than to differences
in social attitudes and philosophies.”” 197

T general, 1t should be noted that in New Kugland and
in New York the main problem during this period was to

TS W aARDS anb Kicney, The Scuoon 1N 113 Sociar, ORDER
421 (1947).

167 T, at 423.
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improve the educational systems which had already been
established and to secure additional support for them. Iu the
Middle Atlantic states the major problem was to establish
systems of public schools and to provide eftective public
education. In the West, the prevailing political and social
philosophy required that at least some degree of education
be provided to as large an element of the population as
possible.

Public education was mueh slower in getting under way
in the South. In most of the southern states, despite some
promising beginnings, an cducational system was not created
until after the close ot the Civil War. One historian con-
cluded:

¢, .. although the ‘commmou school awakening’
which took place in the Northern States after IHorace
Mann began his work in Massachusetts (1837) was
felt in some of the Southern States as well, and
although some very commendable heginnings had
been made in a few of these States bhefore 1860, the
establishment of state educational systems in the
South was in reality the work of the period follow-
ing the close of the Civil War. The coming of this
conflict, evident for a decade before the storm hroke,
tended to postpone further educational develop~
ment.’’ 164

Public education in the South made progress only after it
became acceptable as being compatible with its ideal of a
white aristocracy.'*?

Among the factors respousible for this coudition were
the aristocratic attitude which held that it was not neces-

168 CupserLy, PusLic Eptcarion 1IN tie UNiTED STATES 251
(1919).
169 Epwarps AND RICHEY, op. cif. supra n. 100, at 434,
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sary 10 edueate the masses, the reluetance of the people to
tax themselves for educational purposes, the marked indi-
vidualism of the people, boin of iseclation, and the im-
perfeet state of soeinl and political institutions. Most
southerners saw little or no relation between education and
lite. Consequently, the view prevailed that those who could
afford education could indulge themselves in securing it
and those who could not afford il lost little, if anything.
This southeru atlitude was aptly summed up fifteen years
after the close of the war hy the statement of Virginia's
Uovernor . W. M. Holliday that public schools were “‘a
luxary . . . to be paid for like any other luxury, by the
people who wish their benefits.”” 17 Kdueation in the South
was not 50 much a process of individual and community im-
provement as it was an experience that carried with it a
presumption of social equality for those who shared it,
a view Hardly compatible with any notion of universal
education which included persons of diverse social and
cthnic backgrounds.

Between 1840 and 1860, public education began to
advance in the South hut its henefits were denied Negroes.
1t is significant that vaecist and other types of intolerant
legislation inereased markedly during this period. While
education could be extended to all whites who, for political
purposes, helonged to one big happy family, there was
nothing in such a conception that suggested that Negroes
should be included.”™ The editor of the authoritative ante-
bellum organ of southern opinion, DeBow’s Review, sum-
med up the matter of education for Negroes during slavery
as follows: “U'nder the institution of slavery we used to
teach them everyvthing nearly except to read.”’ '™

The framers of the Fourteenth Amendnient were familiar
with public education, therefore, only as a developing con-

1T Ouoted in \Woopwakn, Origins oF ot New Sovr 01
(1931).

171 PDrBow, Thie INTEREST IN SLAVERY OF TIHE SOUTHERN
NON-SLAVETTOLDER 3-12 (1860).

172 REPorT oF TUE JorxT Coaantrir ox RecoNstruerion, 39th
Cong., st Sess.,, Pt. 1V, 135 (1800).
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cept. We have already demoustrated that they were
determined to eliminate all governmentally imposed racial
distinetions—sophisticated as well as simple minded—aud
expressed their views in the broadest and most conclusive
terms. The intentions they expressed were definitely broad
enough {o proscribe state imposed racial distinetions in
public education as they knew it, and the language which
they used in the Fourteenth Amendment was broad enough
to forever bar racial distinetions in whatever public educa-
tional system the states might later develop.

Furthermore, the framers intended that Congress would
have the power under section 5 to provide additional sane-
tions, civil and criminal, against persons who attempted
to enforce states statutes made invalid by seection 1 of the
Amendment. Asstated above, Representative Bingham pur-
posely revised an earlier draft of the Amendment so that the
prohibitions of section 1 would be self-executing against
state statutes repugnant thereto and would be beyond the
threat of Lostile Congressional action seeking to repeal civil
rights legislation. In other words, the judicial power to
enforce the prohihitory etfect of section 1 was not made
dependent upon Congressional action.

Thus, the exercise of this Court’s judicial power does
not await precise Congressional legislation. This Court
has repeatedly declared invalid state statutes which con-
flicted with section 1 of the Fourteenth Amendment, even
though Congress had not acted.!™ For example, there

178 Of course, Title 8 provides a remedy in law or equity against
any person acting under color of State law who deprives anvone within
the jurisdiction of the United States of rights secured by the Federal
Constitution or laws. It provides: "[very person who, under color
of any statute, ordinance, regulation, custom, or usage, of any State
or Territory, subjects, or causes to he subjected, any citizen of the
United States or other person withiu the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall he lable to the party injured in an action
at law, suit in cquity, or other proper proceeding for redress.”

8 U. S. C. §43.
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is 1o tfederal statute to the effect that a state whieh permits
released time for religious instruetions is acting in a way
prohibited by the Fourteenth Amendwment. This Court,
nevertheless, held that such state action countlicted with
section 1 of the Fourteenth Amendment and directed the
trial ecourt to enjoin the continuauce of the prosceribed state
action.  Hlinois ex rvel. MoCollun v. Bourd of Fducation,
B33 UL 8. 208.

Similarly, this Court has acted to redress violations
of constitutional rights, even in the absence of specific
Congressional statute, in a long series of eases Involving
the rights of freedom of expression and freedom of worship
uuder the Fourteenth Awendment. Sec e.g., De Jonge v.
Oregon, 299 11,8, 353, And this Court has often vindicated
the constitutional rights of wembers of minority groups
i the area of public education in the absence ot any Con-
gressional statute. Sweatt v. Painter, supra.

Tndecd, this rule has been applied iu all arcas in which
the prohibitory effect of seetion 1 has been employed by
the Court. E.g., Miller v. Schoene, 276 U. 8. 272; McCurdle
v, Indienapolis Water Co., 272 U. S. 400. To now hold
(longressional action a condition precedent to judicial action
would be {o stultify the provisions in the Federal Constitu-
tion protecting the rights of minorities. In effeet, this
Court would be holding that action by a state against an
unpopular minority which the Constitution prohibits
caumot he  judicially restrained umless the unpopular
niinority convineces a large majority (the whole country as
represented in Congress) that a forum in which to ask
relief should be provided for the precise protection they
seek.
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I. During the Congressional Debates on Pro-
posed Legislation Which Culminated in the
Civil Rights Act of 1875 Veterans of the
Thirty-Ninth Congress Adhered to Their Con-
viction That the Fourteenth Amendment Had
Proscribed Segregation in Public Schools.

At various times during the 1870°s, Congress considered
bills for implementing the Fourteenth Amendment as well
as the Civil Rights Act of 1866. Debate on these measures
was on occasion extremely significant, since it gave members
of Congress an opportunity to express themselves as to
the nieaning and scope of the Amendment. These observa-
tions were the more significant in that perhaps two-fifths
of the members of both Houses in the carly seventies were
veterans of the Thirty-ninth Congress which had formu-
lated the Amendment. Moreover, the impact of the Amend-
ment upon segregated schools had by this time moved into
the public consciousness so that Congressmen now had an
opportunity to say specifically what they thought about the
validity under the Amendment of state statutes imposing
segregation upon public school systems.

The second session of the Forty-second Congress, which
convened in December, 1871, soon found itself involved in
a fairly extended discussion of the effect of the Fourteenth
Amendment upon racial segregation, particularly in school
systems. Karly in the session the Senate {ook under con-
sideration an ammesty bill to restore the political rights of
ex-Confederate officials in accordance with the provisions
of section 3 of the Amendment. On December 20, Senator
Sumner of Massachusetts, now a veteran champion of the
rights of the Negro, moved the following as an amendment
to the measure under consideration:

“Section—That all citizens of the United Stales,
without distinetion of race, color, or previous condi-
tion of scrvitude, are entitled fo the equal and
impartial enjovment of any accommodation, advan-
tage, facility, or privilege furnished by eommnon
carriers, whether on land or water: hy inn-keepers;
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by licensed owners, managers, or lessees of theaters
or other places of public amusement; by trustees,
connnissioners, superintendents, teachers, or otlier
officers of ecommon schools and other public institu-
tions of learning, the same being supported or
authorized by law. . . and this right shall not be
denied or abridged on any preteuse of race, color, or
previous condition of servitude.”” '™

Here was a provision, which if adopted would commit
(‘ongress to the proposition that under the Fourteenth
Amenduient it could do away entirely with state school
statutes providing for segregated school systems. Sumner
attacked school segregation at length. The public school,
Lie asserted, ““must be open to all or its designation is a
misnomer and a mockery. 1t is not a school for whites
or a school for hlacks, hut a school tor all; in other words
a common school for all.”” Segregation he called an ‘‘odius
diserimination’’ and an ‘“ill-disguised violation of the prin-
ciple of Kquality.’’ "™

In the debate that followed, it was apparent that a
large majority of the Republicans in the Senate were con-
vinced that Congress quite appropriately might enact such
legislation in accordance with section d of the Fourteenth
Amendment.

Senator Carpenter of Wisconsin, one of the best consti-
{utional lawvers in the Upper House, was doubtful of the
constitutionality of Summner’s measure iusofar as it applied
to churches. But he had no doubt ou the authority of Con-
gress to guarauntee the ¥ight of all persons, regardless of
race or color, to attend public schools, to use transporta-
tion facilities, and the like, and he offered a resolution of his
own to this end.!™ Kven the conservative Kentuckian Gar-
rett Davis admitted that there was no question ot congres-
stonal competence under the Anendment to guarantee these

1 Cong. Globe, 42nd Cong.. 2nd Sess. 244 (1871).
1A L at 383-384
16 Id, at 760.



rights as against state action, though he challenged the
validity of any statute protecting rights against private
diserimination.’” And Senator Stevenson of Kentucky,
another strong enemy of mixed schools, confined his attack
to discussion of the evil involved in an attempt to ‘‘coerce
social equality between the races in public schools, in hotels,
in theatres....”’; he spoke not at all of constitutional objec-
tions,'78

The real objection to Sumuner’s measure, however, was
not the constitutionality of the measure itself, but the
icongruity of its attachment as a rider to an amnesty bill,
which required a two-thirds majority of both Houses of
Congress. Nonetheless, the Senate, after extended debate,
adopted Sumner’s amendment, including the provision ban-
ning segregated schools, by a vote of 2828, the ballot
of the Viee President breaking the tie.!'™ The amnesty
measure itselt later failed to obtain the necessary two-
thirds majority of the Senate.

The impressive Senate support in favor of a bill which
would have banned segregation in state school systems
alarmed Conservatives in both Houses, who now began to
advance, very deliberately, the idea that ‘‘separate but
equal’’ facilities would be constitutional under the limita-
tions of the equal protection clause of the Fourteenth
Amendment. In the House, a few days after the defeat
of the amnesty bill, Representative Frank Hereford of West
Virginia otfered the following resolution as an expression
of conservative sentiment:

“Be it resolved, That it would be contrary to the
Constitution and a tyranunical usurpation of power
for Uongress to force mixed schools upon the Stutes,
and equally unconstitutional and tyraunical for Coun-

177 ]d. at 764.

178 Id. at 913.

19 [d. at 919. The Senate vote on the amnesty bill was 33 to 19
in favor of the measure. [d. at 929,
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aress to pass any law interfering with churches,
pnblm carriers, or inn-keepers, such subjects of legla-
lation belonging of right to the States respectively.”’

There was no debate ou the Hereford resolution, which was
put to an immediate vote and defeated, 85 to 61, 14 not vol-
ing.180

Later in the session, there was still forther debate in
the Senate concerning segregated schools. With a second
amuesty bill up for consideration, Summner on May 8 again
moved un amendient providing :

HPhat no eitizen of the United States shall, by reason
of race, color, or previons condition of servitude, be
excepted or exceluded from the full aud equal enjoy-
ment of auny d('wnmmda'rion, advantage, facility, or
privilege furnished by inn- keepers; by common car-
viers . .. or . .. by trustees, connuissioners, superin-
tendents, le:wliu 8, apd other officers of common
sehools and other public institutions ol learning, the
saie being supported by moneys dervived from gen-
eral taxation, or authorized by law, .. . '®

This proposal led to sharp debate and decided differences
of opinion anong the Republican majority. Senator Trum-
bull of Iilinois, who was the aunthor of the Civil Rights Act
of 1866 and who had become deeidedly more conservative in
his political outlook since the early Reconstruction era,
now insisted that the right to attend public schools was in
any event not a civil right, so that Coungress could not
legislate on the subjeet under the Fourteenth Amendment.
But Senator George Edmunds of Vermount, already known
us a distinguished constitutional lawyer and who had en-
tered the Senate iu 1866 in time to participate in the debates
on the Fourteenth Amendinent, dissented sharply, insisting
that the right to attend tax-supported public schools was
a eivil right and therefore subject to regulation by Con-

180 74 at 1582,
181 Id, at 3181,
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gress.'*®  Senator Morton taking the same view, insisted
that ““if the right to participate in these schools is to be
governed by color, I say that it 15 a traud upon those who
pay the taxes.”” And he added that where there are public
schools supported by common taxation upon everybody,
white and black, then there is a civil rights that there shall
be equal participation in those schools.

Observing that the Ohio Supreme Court had but lately
held constitutional a state statute providing for segregation
in public schools, lie argued that Congress was entirely
competent under the Fourteenth Amendment to prohibit
segregated schools.

Senator Arthur Boreman of West Virginia also took it
as a matter of course that Congress had the power under
the amendment to prohibit separate hut equal facilities in
school systems; he thought that Congress ought not to
force the issue at present:

“The time will come when . . . these distinetions will
pass away in all the States, when school laws will
be passed without this question appearing upon the
face of those laws; but it is not so now, and for the
present I am willing to allow the laws of the State to
remain as they are where they provide schools for
both classes.’” 183

At the close of the debate, the proponents of segregated
school systems tried unsuccesstully to modity the Sumner
measure to eliminate the requirement for mixed school
systems. Senator Orris Ferry of Connecticut first moved
to strike out entirely the provisions of the Summner amend-
ment which related to public school systems. This motion
the Senate defeated 26 to 25."%! Senator Franecis P. Blair
of Missouri then offered another amendment to allow ¢“local

182 1d. at 3190.
188 1d. at 3195.
4 Td. at 3256, 3258.
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option'” elections within the states on the question of mixed
versus segregated schools,  Sumner, Edmunds and Howe
all strongly condemned this proposal, which the horder and
southern Senators as strougly conunended.  The Blaiv
amendment in turn met defeat, 23 to 30.'%%  Finally, an
amendment 1o strike out the first five sections of the Sumner
measure, thereby complelely destroying its eflect, was de-
feated 29 to 29, with the Vice President casting a deeiding
negative vote.'™ The Senate then formally adopted the
Sumner amendment to the amnesty bill, 28 to 28, with {he
Vice President voting in the affirmative.'s?

The conclusion scenms inescapable that as of 1872 a
substantial majority of the Republican Senators and per-
haps half of the Scuate at large believed that the prohi-
bitions of the Fourteenth Amendment extended to segre-
gated schools.

The authority of the Judlualy to act in this field was
specifically recognized and not disputed.'®® A significant
nuntber of the Senators in question, among them Edmunds,
Howe, Stnner, Conkling, and Morrill, had been in Congress
during the dehates on the adoption of the Amendment, while
Conkling and Morrill had been members of the Joint Com-
mittee. And Viee President Henry Wilson, who several
times cast a deciding vote in favor of prohibiting segre-
gated schools not only had been in Congress during the
debates on the Amendment but had also authored one of
the early civil rights bills of -the Thirty-ninth Congress.

The first session of the Forty-third Congress, which
opened i December, 1873, saw extended discussion of the
issue of segregated schools in hoth Houses. On December

WS . at 3262.
86T at 3264-3265.
T, at 3208, The anmesty bill itself subsequently received

a favorable vote of 32 to 22, thereby fuling to receive the necessary
two-thirds majority,  Td. at 3270.

IS8 [ at 3192,
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18, Representative Benjamin F. Butler of Massachusetts,
chairman of the House Judiciary Committee and long one
of the most outspoken leaders of the Radical faction of
the Republican party, introduced the following measure
from his committee :
¢, .. whoever, being a corporation or natural person
and owner, or in charge of any public inn, or of
any place of public amusement or entertainment
for which a license from any legal authority is
required, or of any line of stage-coaches, railroad,
or other means of public carriage of passengers
or freight, or of any cemetery or other benevolent
institution, or any public school supported in
whole or in part at public expense or by endow-
ment for public use, shall make any distinction
as to admission o1 accommodation therein of any
citizen of the United States because of race, color, or
previous condition of servitude, shall, on convietion
thereof, be fined not less than $100 nor more than
$5000 for each offense. . . .77 180

This measure inspired a somewhat bitter two-day debate
early in January, 1874, during which the power of Con-
gress to prohibit segregated schools received more atten-
tion than any other single issue involved. The most ex-
tended defense of the constitutionality of Butler’s measure
was made by Representative William Lawrence of Ohio,
who began with the flat assertion that ‘‘Congress has the
constitutional power to pass this bill.”” Denying that civil
rights were any longer in the exclusive care of the states, he
asserted that since the passage of the Fourteenth Amend-
ment, ‘‘if a state permits any inequality in rights to be
created or meted out by citizens or corporations enjoying
its protection, it denied the equal protection of laws.”” He
then launched into an extended historical analysis of the
debates in the Thirty-ninth Congress before and during
the passage of the Amendment. e recalled Bingham’s

189 2 ConG. Rec. 318 (1873-1874).
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statement in opposition to the original extreme language
of the Civil Rights bill, in which the Ohioan had said that
the proper remedy for state violation of eivil rights was to
be achicved not Iy an ‘*arbitrary assumption of power,”’
hut “by amending the Constitution of the United States
expressly probhibiting the States from any such abuse of
power in the future.”” He quoted Stevens’ and How-
ard's specches introducing the Amendment in Congress to
show the broad purpose which they had represented to be
the objectives of the Joint Committee. In some irony, he
quoted various conservatives in the House, among them
Finck, Boyer and Shanklin, who had asserted again and
again that the Amendiment would place all eivil rights within
the protective custody of the federal government.'®® Law-
rence’s speech was the more impressive in that he was a
veteran of the Thirty-ninth Congress who had actively sup-
ported both the Civil Rights Aet and the passuge of the
Fourteenth Amendment. Morcover, he was held in great re-
spect in Congress as an able jurist and constitutional law-
yer,191

The mmost extended argument in opposition to Lawrence
was advanced by Representative Roger Q. Mills of Texas,
who presented the contention that civil rights, in spite of
the Fourteenth Amendment, were still entrusted entirely
to the care of the states. Congress, he thought, had no
right to touch the public school system of the several states.
““The States,’’ he said, ‘‘have ... [an] unquestioned right
. .. to establish universities, colleges, academies, and com-
mon scheols, and govern them according to their own pleas-
ure.”” He relied upon the narrow interpretation of the
“privileges or immunities’’ clause of the Fourteenth
Amendment recently advanced by the Supreme Court in
the Sluughter House Cases as a new argunient in support of

W at 412 ff.

Y11 DretroNaRry. op. cit. supra n. 129, at 52, He was later
the author of the statute creating the Department of Justice.
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tended defense of the constitutionality of Butler’s measure
was made by Representative William Lawrence of Ohio,
who began with the flat assertion that ¢‘Congress has the
constitutional power to pass this bill.”” Denying that civil
rights were any longer in the exclusive care of the states, he
asserted that since the passage of the Fourteenth Amend-
ment, ‘“‘if a state permits any inequality in rights to be
created or meted out by citizens or corporations enjoying
its protection, it denied the equal protection of laws.”’ He
then launched into an extended historical analysis of the
debates in the Thirty-ninth Congress before and during
the passage of the Amendment. He recalled Bingham’s
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statement in opposition to the original extreme language
of the Uivil Rights bill, in which the Ohioan had said that
the proper remedy for state violation of eivil rights was lo
be achicved not by an “‘wrbitrary assumption of power,’’
but ““by amending the Constitution of the United Siates
expressly prohibiting the States from any such abuge of
power in the tuture.” lle quoted Stevens' and How-
ard's speeches introducing the Amendment in Cougress to
show the broad purpose which they had represented to be
the objectives of the Joint Committee. In some irony, he
quoted various conservatives in the House, among them
Finek, Boyer and Shanklin, who had asserted again and
again that the Amendment would place all eivil rights within
the profective custody of the federal government.!” Law-
renee’s speeeh was the more impressive in that he was a
veteran of the Thirty-ninth Congress who had actively sup-
ported both the Civil Rights Aet and the passage of the
Fourteenth Amendinent. Moreover, he was held in great re-
spect in Congress as an able jurist and constitutional law-
yer.101

The most extended argument in opposition to Lawrence
was advanced by Representative Roger Q. Mills of Texas,
who presented the contention that eivil rights, in spite of
the Fourteenth Amendment, were still entrusted entively
to the care of the states. Congress, he thought, had no
right to touch the public sehool system of the several states.
“The States,’’ he said, ‘‘have . .. [an] unquestioned right
... lo establish universities, colleges, academies, and com-
mon scheols, and govern them according to their own pleas-
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e g, at 412 ff.

W1 DicTIONARY. op. cit. supra n. 129, at 52, He was later
the author of the statute creating the Department of Justice.
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his contentton. And he finished with the warning, not en-
tirely unheard in the twentieth century, that if Cougress
passed any such measure as the Butler bill, ‘‘the Legisla-
tures of every State where the white people have control
will repeal the common-school laws.”’ 1 At the end of de-
bate, Butler’s bill was recommitted on the motion of its
sponsor, and was not heard ot again during the session.

More significant events were occurring in the Senate. On
December 2, Sumner had once more presented his now well-
known civil rights measure, this time as an independent
Senate bill instead of a proposed amendment to an amnesty
resolution.’®®  This bill finally came up for debate in late
April and May, although Summer himself had died in
March. Conkling of New York, Boutwell of Massachusetls,
Howe of Wisconsin, Kdmunds of Vermont, and Freling-
huysen of New Jersey all gave il very effective support
in debate.tv4

In a strong speecch, Senator Frelinghuysen pointed out
that a variety of conflicting state decisions had introduced
some confusion into the question of whether or not state
statutes setting up segregated school systems were con-
stitntional under the Amendment. The present measure,
he thought, would destroy ‘‘injurious agitation’’ on that
subject. There could be no question of the constitutional
power of (‘ongress to enact the Dbill; the ““privileges or
immunities’’ and ‘‘the equal protection’ clauses, in par-
ticular, were especially germaue to congressionul power.
And he pointed out that it the present bill became law, it
would still be possible to pursue an informal voluntary
segregation by the consent of hoth parents and school
boards, where for a time that secemed advisable. But he
added that segregated school systems established by law

w22 Cong. Rec. 383 ff. (1873-1874).

193 [d, at 2.

194 Boutwell and Conkling, it will be recalled, had hoth served as
members of the Joint Committee.
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were i1 complete violation of the whole spirit of the Amend-
ment; separate schools for colored people were inevitably
inferior to those for whites. ‘“Sir’’, he said in conclusion,
“if we did not intend to make the colored race full
citizens . .. we should have left them slaves,’’ 195

Senator Edmunds used hoth constitutional and prag-
matic arguments in support of the bill. *“What the Con-
stitution authorizes us to do is to enforee equality,”” he
said, “‘and . . . not half-equality, for there is no such thing
as half-equality. It is entire equality or noune at all.’” And
segregated schools imposed inequality on Negroes. He
quoted figures from (teorgia school statistics, to demon-
strate that although forty-three percent of the children in
that state were colored, there were nonetheless only 356
schools for colored children ‘as against 1379 for whites. In
the light of this kind of evidence, he thought, the duty of
Congress was clear.1%®

Senator Boutwell declared that ‘‘opening the public
schools of this country to every class and condition of
people without distinetion of race and color, is security . . .
that ... the rising ... generations will advance to manhood
with the fixed purpose of maintaining these principles [of
the Republic].”” Like Kdmunds, he argued that segregation
nade either adequate or equal facilities impossible; there
was not enough money in the South to support two school
systems. 197 ‘

Senator Howe asserted that ‘“. . . 1 am of the opinion
that the authority of Congress to issue these commands, to
eunact this bill into law, is as clear, as indisputable as its
authority to lay taxes or do any other one thing referred to
m the Counstitution.”” Like Frelinghuysen he thought that
voluntary segregation might exist in some places for a time
without violating the amendnient. ‘‘Open two school houses

W5 Jd, at 3451-3455.
16 [ at 4173.
17 [4. at 4116.
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wherever you please;’’ he said, and ‘‘furnish in them equal
accommodations and equal instruction, and the whites will
for a time go by themselves, and the colored children will
go by themselves for the same reason, because each will
feel more at home by themselves than at present either can
feel with the other....”” But legally segregated schools, he
thought would not in fact be equal, and it was the duty of
Congress to prohibit them,?s

Senator Pease of Mississippi shortly before the bill was
passed speaking in favor of the bill said in unequivocal
terms:

““The main objection that has heen brought for-
ward by the opponents of this bill is the objection
growing out of mixed schools. ... There has been a
great revolution in publie =entiment in the South
during the last three or four years, and I believe
that to-day a majority of the southern people are in
favor of supporting, maintaining, and fostering a
system of comuon education . . . 1 believe that the
people of the South so fully recognize this, that if
this measure shall become a law, there is not a State
south of Mason and Dixon’s line that will abolish
its school system. . ..

* * * T say that whenever a State shall legislate
that the races shall be separated, and that legislation
is based upon color or race, there is a distinction
made; it is a distinction the intent of which is to
foster a concomitant of slavery and to degrade him.
The colored man understands and appreciates his
former condition; and when laws are passed that say
that ‘because you are a black man you shall have a
separate school,” he looks upon that, and justly, as
tending to degrade him. There is no equality in that.

41
.

. . because when this question is settled I
want every college and every institution of learning
in this broad land to be open to every citizen, that
there shall he no diserimination.”” 1**

198 Id. at 4151.
199 Jd. at 4153-4154.
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The opponents of the Sumner bill meantime had become
aware of the epoch-making significance of the Supreme
Court's decisiou in the Slaughter House Cases, and they
leaned very heavily npon Justice Miller's opinion during
the debate. Thurman of Ohio unalysed the Slaughter House
(‘ases at length to prove his former contention that the
main body of civil rights was still in the custody of the
states and that the present bill was unconstitutional.’’ 20¢
Senator Henry Cooper of Tennessce, after citing Justice
Miller’s opinioun to make the same counstitutional point,
asked the Republican majority, ‘“. . . what good are you to
accomplish thus by forcing the mixture of the races in
schoolg?’’ 2t And Senator Saulsbury of Delaware, who,
in 1866 had insisted that if Congress enacted the
Fourteenth Amendment it would work an entire revolution
in state-federal relations, now argued flatly that the Sumner
bill was unconstitutional under Justice Miller’s interpreta-
tion of the limited scope of the ‘‘privileges or immunities”’
clause of the Amendment.29?

However, the Senate majority remained firm in its in-
tention {o pass the bill with the ban on segregated schools.
At the close of debate, Senator Aaron Sargent of Cali-
fornia presented an amendment that ‘“nothing herein con-
tained shall be construed to prohibit any State or school
district from providing separate schools for persons of
different sex or color, where such separate schools are
equal in all respects to others of the same grade estab-
lished by such authority, and supported by an equal pro rata
expenditure of school funds.”” This amendment the Senate
promptly defeated, 21 to 26.2°3 Senator MecCreery then
moved an amendment providing that ‘‘nothing herein con-
tained shall be so construed as to apply to sehools already

200 Jd, at 4089.
21 Jd, at 4154.
202 [d, at 4159,
208 [d at 4167,
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established.””  This, too, met defeat, mustering hut cleven
“ayes’’ in its support.?*  Innuediately atter this, the Scu-
ate, on May 22, passed the Sumuer hill, by a vote of 29 (o 1,
and sent it to the House.*"®

Agaiu the conclusion with respect to congressional in-
tent as regards segregated schools scems fairly clear: a
majority of the Senate in the Forty-third Congress, under
control of leaders, a number of whom had supported the
passage of the Fourteenth Amendment eight years earlicr,
thought Congress had the constitutional power to ban segre-
gated schools and that it would be good national policy to
dO SO_?OU 7

Congress adjourned before the House could take action
on the Summner bill, so that the measure carried over to the
second session of the Congress, beginning in December,
1874. And now occurred a curious anticlhimax with respect
to the prohibition of segregated schools; Congress speedily
enacted what virtnally amounted to the Summner hill of 1874
into law, but with the provision hauning segregated schools
eliminated from the bill.

The ceritical action occmrred 1 the House of Representa-
tives, where Butler on December 16 introduced what
amounted to a somewhat modified draft of the measuare
passed by the Senate the previous spring. The constitu-
tional debhates produced little that was new. It was ap-
parent that Congress by virtue of Section 3 had the consti-
tutional power to take all eivil liberties under its protec-
tion. Representative Robert Hale of New York, a veteran
of the Thirty-ninth Congress, twitted Finck of Ohio for his
fallible memory iu forgetting so conveniently that in 1866,

204 ]d. at 4171,

205 Jd. at 4170,

206 Wlack long ago reached a similar conclusion, that the great
majority in Congress who voted for Sumner’'s hill “fully believed
thev had the power to pass it.” “Of all the evidence,” he said, “only
a very minor part of it against this conclusion.”  Frack, op. ot
supra n. 79, at 271,
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Lo had golemnly warned that the impending amendment
would place all eivil rights under federal 1)|'Qtection.2“7

Whatever may be said about the quantum or quality
of (fongressionnl debates on one side or the other no one
cant deny that the 39th Uuugruss opene.d with a dgtermina-
tjon on the part of the Radical Bepub.hcul.l majority to de-
pri\’t‘ the states of all pm\ier to maintain racial distine-
tions in governniental t‘uuethns. No oue c¢an gainsay that
{his determination permeated the 39th Congress and con-
tinued through the passage adoption of the Fourteenth
Amendment.  The debates and all of the related materials
<how conclusively that the Fourteenth Amendment effec-
{ively gave constitutional sanction to the prineiple that
slates are thereby deprived of all power to enforce racial
Jistinetions in govermmental fuunetions including public
schools.

.

I1

There is convincing evidence that the State Legis-
latures and conventions which ratified the Fourteenth
Amendment contemplated and understood that it
prohibited State legislation which would require racial
segregation in public schools.

The Fourteenth Amendment was submitted to the states
for consideration on June 16, 1866, 14 Stat, 358. It was
deliberated hy thirty-seven states and ratified by thirty-
three.2®s  We urge that the evidence with respeet to the

273 Cong. Ree. 979, Y80 (1875).

205 The ratifying states included twenty. free os non-slaveholding
states ( Connecticut, New Hampshire, New Jersey. Oregen, Vermont,
New York. Ohio, Illinois, Kansas, Maine, Nevada, Indiana, Minne-
sota, Rhode Island, Wisconsin, Pennsylvania, Michigan, Massachu-
setts, Nebraska and Towa), two former slave-holding hut loyal states
(West Virginia and Missouri), and the cleven former slaveholding
states which had seceded  (Alabama, Arkansas, Florida, Georgia,
Louisiana, Mississippi., North Carolina, South Carolina, Tennessee,
Texas and Virginiay.,  Delaware, Kentucky and Maryland, three
former slave-holding bul non-seceding states, expressly rejected the
Anendment,  California, prabably heciuse the control of its legisla-
ture differed in cach house, was unable to take any definitive action.
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states” understanding indicates that three-fourths ol the
states understood and eontcmplated the Ameundment o
forbid legislation compelling the assignment of whife and
Negro youth to separate schools,

The evidenee which compels this conclusion is adduced
from governors’ messages, reports ot the legislative com-
mittees on federal relations and cutries in the journals
of the legislatures. At that thme, the legislatures, almost
without exception, kept no verbhatim record of dehates and
speeches ; and the journals werely noted motions and votes.
There are, however, newspaper sunnnaries ot some speeches
and proceedings. But much of the cvidence trom these
sources 1s inadequate.

More significant is the modifications which the states
made in their schools laws, For if it was understood
in the legislatures, whieli considered the proposed Amend-
ment, that ratification would perforee torbid compulsory
segregated schools, it seems certain that the legislatures
would have apprehended its effect upon the state’s consti-
tutional or statutory provisions for public schools. If, for
example, a state required or authorized segregated schools
under existing law, presumably the legislature would not
knowingly adopt the Amendment without giving some
thought to its implications, After adoption, it would be
éxpected that measures would be taken to conform the
school laws to the new constitutional mandate. I, how-
ever, a state’s school laws and practices already conformed
to the understanding that the Fourteenth Amendment for-
bade segregated schools, it is probable that its legislature
would not have oljected to the Amendment on thisx question
and would afterwards either retain or reinforce its school
laws. On the other hand, if there was an authorization ov re-
quirement ot segregation in a state’s school laws, and, after
ratification, the legislature took no action to cud this dis-
parity, imdoulitedly it wounld appear that this state did not
understand the Amendment to have the effeet whieh Appel-
lants urge. Yet, if a state under these same conditions had
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rejected the Amendment, it wonld suggest that the Amend-
ment’s impact upon the school segregation law was a con-
trolling factor. We submnit, the new counstitutional and
statutory provisions enacted with respeet to public schools
during the eritical period, ie., trom 1866, the year the
Amendment was submitted, until several vears following
adoption, constitute strong cvidence on the question of
the understanding of the Amendment in the state legis-
latures.

Then, too, we note that the Fourteenth Amendment
was designed porticularly as a linitation upon the late
Confederate States.  Slaughter House Cases, 16 Wall, 36.
Isach of them, exeept Tennessee, was requirved to endorsc
the Amendment and the price of veadmission also requirved
cach to demonstrate that it “*modified its constitution and
laws in conformity therewith.”” 14 Stat. 428 (Act of March

2, 1867). 1In this connection, Representative Boutwell signi-
ficantly declared: ="

“We are engaged in the great work of reconstrueting
this Govermmnent, and 1 suppose if we are committed
to unything, it is this: that in the ten States not now
represented there shall hereafter he no distinction
on acconni of race or color.”

These new constitutions, and the proposals and debates of
the conventions which framed them, then are of utmost
significance.  Certainly, they had to measure up to the
requirements ot the Fourteenth Amendment and, there-
fore, their cducational provisions apparently reflect the
understanding of the draftsmen as to the Amendment’s effect
upon compulsory public school segregation. Similarly,
sinee the coustitutions of these states, were subject to
the scrutiny of (‘ongress, an additional insight into the
understanding of Congress is provided. For it would
Lavdly he possible to maintain that Congress contemplated

208 Cong, Globe, 39th Cong., 2ud Sess. 472 (1807).
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the Fourteenth Amendment as a prohibition on compulsory
segregated schools if it had approved a constitution having
a provision inconsistent with this proposition.

We now turn to the legislative history of the Fourteenth
Amendment in the states. The proceedings in the several
states shall be taken up in turn. Because of the geographic
origin of certain of the instant cases and the significance
of the contemporary understanding and contemplation of
the effect of the Amendment upon Southern institutions,
we will first treat the evidence from the states whose
readmission to the Union was conditioned upon their con-
formity with the Amendment.

A, The Eleven States Seeking Readmission
Understood that the Fourteenth Amendment
Stripped Them of Power to Maintain Segre-
gated Schools.

Subsequent to the proclamation of the Thirteenth
Amendment the South sought to define the relations between
the new freedmen and white men in a manner which retained
most of the taint of the former master-slave relationship.
The ante-bellum constitutions remained inviolate although
prohibitions against slavery were added. [Laws were passed
which restricted Negroes in their freedom of movement,
employment, and opportunities for learning. Slaughter
House Cases, 16 Wall. 36, 71-72; Strauder v. West Virgima,
100 U. S. 303, 306-307. In Arkansas*'* and Florida,?'* the
so-called Black Codes required separate schools for the
children of the two races.

After March 2, 1867, the date of the First Reconstruec-
tion Aect, 14 Stat. 428, the South was obliged to redefine
the status of the freedmen in conformity with their under-
standing of the Fourteenth Ameundment. New constitu-
tions were adopted which without exception were free of

210 Ark, Acts 1866-67 p. 100.
211 Cong. Globe, 39th Cong., Ist Sess. 217 (1866).
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any requirement or specific authorization of segregated
sehools. Tt is also significant that in almost all of these
constitutional conventions and legislatures, the issue
of segregated schools was specifically raised and rejected.
And no law eompelling segregated schools was enacted in
any state until after it had been readmitted.

ARKANSAS

The first of these states to be readmitted was Arkansas.
15 Stat. 72 (Act of June 22, 1868). The constitution which
it sulnnitted to Congress had not oune reference to race;
the education article merely obligated the general assembly
to ‘“‘establish and maintain a system of free schools for
all persons’’ of school age,*'? It is reported that this article
was adopled to nullify the segregated school law passed by
the legislature earlier in 1867.2'* Its adoption had been
wenerally opposed in the Convention on the ground that it
would ‘“establish schools in which there would be ‘indis-
eriminate social intercourse between whites and blacks.” 77214
The electorate was warned that this constitution would
““force children into mixed schools.”’ 21> But the new consti-
tution was adopted and proclaimed law on April 1, 1868.216

The general assembly convened on April 3, and ratified
the Fourteenth Amendment on April 6, 1868227 It then
proceeded to repeal the former school statute and a new
school law was proposed whereby taxes were to be assessed
to support a system of common schools for the education
of all children. This law was interpreted as establishing
““a system of schools where the two races are blended
together.”” 218 And it was attacked because it granted white

212 Ark. Const. 1868, Art. 1X, § 1.

213 STAPLES, RECONSTRUCTION IN ARKANSAS 28 (1923).

24 [d. at 247.

215 Daily Arkansas Gazette, March 19, 1868 ; Id., March 15, 1868.
216 Id., April 2, 1868.

7 Ark. Sen. J., 17th Sess. 19-21 (1869).

28 Jhid.
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parents ‘“no option to their children . . . but to send them to
the negro schools . . . unless, as is now rarely the case, they
are able to give their children education in other schools.”’ 21%

These provisions for public schools were included in
the legislative record which Arkansas submitted to the
serutiny of Congress. Wherceupon, Arkansas was re-ad-
mitted on June 22, 1868. 15 Stat. 72. One month later,
but after readmission, the legislature amended the public
school statute and directed the Board of loducation to
“make the necessary provisions tor establishing separate
schools for white and colored children and youths. .. .”" 22

NoktH CAROLINA, SOUTH (AROLINA, LOUISIANA,
GEORGIA, ALABAMA AND F'roRIDA.

The North Carolina, South Carolina, Louisiana, Georgia,
Alabama and Florida modifications in their constitutions
and laws were approved by Congress in the Ommnibus Act
of June 25, 1868 and Congress authorized readmittance
effective on the date each ratified the Amendment. 15 Stat.
73. The constitution which Florida offered for congres-
sional review imposed a specific duty on the state to provide
“for the education of all children residing within its borders
without distinetion or preference.’”” 22t  The legislaturc
ratified the Amendment on June 9, 1868 and when it next
convened passed a law to maintain ‘‘a uniform system of
instruction, free to all youth of six to twenty-one years.’’ *=*
It is agreed that this law was not designed to foster
segregated schools and by its operation ‘‘mixed schools
were authorized or required.’’ *2#

219 Daily Arkansas Gazette, April 10, 1868.

220 Act of July 23, 1868 as amended by Ark. Acts 1873, p. 423.
See Ark. Dig. Stats., c. 120 § 5513 (1874).

221 Fra. Const, 1868, Art. VIIT § 1.

222 Fla, Laws 1869, Act of Jan. 30, 1809.

228 )N, PuBLic Epccearion ix thae Sourn 306 (1922)
EaToN, “SreEciAL REPORT To THE UNITED STATES COM MISSTONER

orF Epucation”, Rer. U. S. Commr. Evuc. 10 Skecy. InT. 127
(1871).
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Several years later the Florida Legislature passed a
sweeping law whieh forbade any racial distinetion in the
full and equal enjoyment of public schools, conveyauces,
accommodations aud amusements.#** The first compulsory
school segregation provision did not appear until over
twenty years after veadmission.*?

In the North Carolina Coustitution of 1868, the educa-
tion article called lor the general assembly to maintain
“a general and uniform system of public schools, wherein
tuition shinll be free of charge to all the children of the
State between the ages of six and sixteen.’’ *2¢  Further-
more, the general assembly was “‘empowered to enact that
every child of sufficient mental and physical ability, shall
attend the public schools™ unless otherwise educated.???
It is reported that the Constitutional Convention refused
by a vote of 86 to 11 {o adopt a section which provided
that **The General Assembly shall provide separate and
distinet schools for the black children of the state, from
those provided for white children.’” #** The adopted article
also survived amendments which would have permitted
separate schools ““for auy class of the population’ provid-
ing each elass shared equally in the school tund.*** Some
propounents of the edueation article said that it did not force
racial commingling but they frankly admitted that it did
not prevent it and contended {hat separate sehools, if
established, should only develop out of the mutual agree-
ment of parents rather than through legislation.?®* Avail-

224 Fla, Laws 1873, c. 1947,

225 Fra. Const. 1885, Art. XI1 §2..

226 N, C. Const. 1868, Art. [X § 2.

27 ]d., §17.

228 Motion of Mr. Durham reported in KNiGHT, INFLUENCE OF
RECONSTRUCTION oN EpucaTtion 22 (1913).

229 Motions of Messrs, Graham and Tourgee reported in /d. at 22.

280 NoBLE, A HisTory oF Pureric ScHceoLs iIN NoRTH CAROLINA
340-41 (1930).
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able contemporary comment upon the education article of
the 1868 constitution uniformly agreed that it either author-
ized or required mixed schools.??

The 1868 Constitution, with this education article, was
submitted to Congress and treated as being in conformity
with the Amendment. North (arolina’s readnission was
thus assured contingent upon its ratification ot the Four-
teenth Amendment.

The state legislature convened on July 1, 1868 and rati-
fied the Amendment on July 4th.2%2 Three days later the
lower house adopted a resolution providing for the estab-
lishment of separate schools, but it failed to win support in
the upper house which successtully carried a resolution
instructing the Board of Education to prepare a code for
the maintenance of the system of free public schools con-
templated in the constitution.?*® Significantly, this neasure
made no reference to race. It was enrolled on July 28,
1868.234

At the next regular session after readmission, the legis-
lature passed a school law which required separate
schools.?*®> However doubtful the validity of this law was to
some as late as 1870,23¢ the state constitution as amended in
1872, settled the issue by specifically requiring racial sepa-
ration in education.2s?

231 Wilmington Morning Star, March 27, 1868; id., March 28,
1868, p. 2; Charlotte Western Democrat, March 24, 1868, id., April
17, 1868, p. 2; Greenshoro Times, April 2, 1868, p. 3: id., April 16,
1868, p. 1; Fayetteville News, April 14, 1868, p. 2: id., June 2,
1868, p. 1.

282 N. C. Laws 1867, ch. CLXXXIV, Sec. 50.

2838 NoBLE, op. cit. supra n. 230, at 297, 299.

234 See List of Public Acts and Resolutions Passed by the General
Assembly of North Carolina, Spec. Sess. of July, 1868.

233 N, C. Laws 1868-69, ¢. CLXXXIV, § 50.

286 NOBLE, vp. cit. supra n. 230, at 325.

297 Art. X, § 2.
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South Uarolina and Louisiaua both ratified the Amend-
menl ot Jualy 4, 1868 and were readmitted as of that date
pursuant to the Omnibus Aet. 13 Stat. 73. The educational
articles in their 1868 coustitutious were of the same cloth,
The Louisiana article Hatly said: **There shall be no sepa-
rate schools or iustitutions of learning established exelu-
sively for any race hy the State of Louisiana.”’ **  South
(‘avolina's constitution provided that: “*All the public
schools, colleges and universities of this State, supported
in whole or i part by the publie school tand, shall be free
and open to all the ehildren and youths of the State, without
regard to race or color.”*"  In addition to this, the South
(‘arolina Constitution required the legislature to pass a
compulsory school law after it organized facilities for the
cdueation of all children#® The 1868 conslitutions of both
states also declared that all cjtizens, without regard to
race or color, were entitled to equal civil and political
rights.?#! ‘

The proponents of the edueation artieles in the Loui-
stana and South Carolina eonventions defended the provi-
sions prohibiting segregation by force of law in publie
schools as an inecident of equal justice or equal benefits
in return for equal burdens; and they overwhelmingly con-
sidered compulsory segregation to be a hostile distinetion
based on race and previous condition.*** The chairman of
the Education Committee of the South Carolina Convention,
defending the proposed education article, explained: 243

288 LA, Cownst. 1868, Title VII, Art. 135.

230 5. C. Const. 1868, Art. XX § 10.

20 1d, §4.

241 J1d., Art. 1, §7; L.a. Consr, 1868, Title 1, Art 2.

242 Proceedings of the South Carolina Constitutional Convention
of 1868, Held at Charleston, S. C., Beginning January 14th and
Fading March 17th, 18368, pp. 654-900 (1868) ; Official Journal of

the Proceedings for Framing a Constitution {or Louisiana, 1867-1868,
passim (1868).

28 Proceedings, op. ol supra n. 242, at 899,
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““The whole mcasure of Reconstruction is antag-
onistic to the wishes of the people of the State, and
this section is a legitimate portion of that scheme.
Tt secures to every man in this State full political
and civil equality, and I hope members will not
commit so suicidal an act as to oppose the adoption
of this section.”

Continuing, he explained :***

“We only compel parents to send thew children
to some school, not that they shall send them with
the colored children; we simply give those colored
children who desire to go to white schools, the privi-
lege to do so.”” (Emphasis supplied.)

After the Louisiana and South Carolina constitutions
were approved by Congress, the South Carolina Legisla-
ture, in a special session, ratified the Amendment and tem-
porarily organized the school system in conformity with
the education article, despite Governor Scott’s plea for a
law which would require racial separation in schools as a
preventive against ‘‘educational miscegenation.’’ 2 At
the next regular session, the school system was permanently
organized, and a law was passed forbidding officials of the
state university to ‘‘make any distinction in the admission
of students or management of the university on account of
race, color or creed.’’ 246

The Louisiana legislature acted with similar celerity
and consistency. It assembled on June 29, 1868, ratified
the Amendment on July 9, 1868 and enacted laws conform-
ing to the constitutional mandate against segregated
schools.*™ At its next session, it supplemented the school

244 Jd. at 690,

245 S, C. House J., Spec. Sess., p. 51 et seq. (1868). See Charles-
ton Daily News, July 10, 1868.

246 S, C. Acts 1868-69, pp. 203-204.

247 DABNEY, UNIVERSAL EpUcATION IN THE SouTtH 370 (1936).
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laws by imposing penal and civil sanctions against any
teacher refusing to accept a pupil of either race.**®* Subse-
quent laws forbade racial distinetions at a state institution
for the instruetion of the blind, prohibited racial separation
on common carriers, and provided that there should be no
racial diserimination in admission, management and disci-
pline at an agrieultural and mechanical college.?*"

More than a quarter-century elapsed before South Caro-
lina and Louisiana in 1895 and 1898, respectively, changed
these laws to require racial segregation in public educa-
tion.?s°

The Alabama Constitutional Convention assembled on
November 4, 1867, but the education article was not adopted
until December 5th, the final day of the session. What
emerged was borrowed directly from the Iowa Constitution
of 1857, in most particulars, plus the language of a statute
passed by the 1865-66 Iowa legislature to specifically bar
segregation in schools.?®* This anti-segregation article sur-
vived two attempts to introduce provisos specifically re-
quiring the establishment of separate schools.?**

Congress found that Alabama had conformed its con-
stitution with the Amendment and considered the state
qualified for readmission as soon as it ratified the Four-
teenth Amendment. On July 13th, 1868, the General As-
sembly fulfilled the final requirement. Thereafter, on
August 11th, the State Board of Eduecation, acting under
the legislative powers conferred upon it in the constitution,

248 Koy, “Tue History oF EpucaTioN 1N Loursiana”, 1 U. S.
Bu. Eduec. Cir. No. 1, p. 101 (1898).

249 La, Acts 1869, p. 37; La. Laws 1871, pp. 208-10; La. Laws
1875, pp. 50-52.

250 S, C. Const. 1895, Art. XI §7; La. Const. 1898, Art. 248.
251 Compare ALA. Const. 1867, Art. XTI with Iowa Const. 1857,
Art. IX and Towa Laws 1865-66, p. 158

#52 Official Journal of the Constitutional Convention of the State
of Alabama 1867-68, pp. 237, 242 (1869).
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passed a regulation which made it unlawful ‘‘to unite in
one school both colored and white children, unless it be by
the unanimous consent of the parents and guardians of such
children . . .’?2%% But the significant point again is that
this was done only after readmission.

Georgia, like most of the South, had no publte school
system prior to Reconstruction. In fact, no reference to
public schools appears in either the ante-bellum Georgia
Constitution or the Constitution of 1865 which was sub-
stantially a reenactment of the former,25¢

The Constitutional Convention of 1867-68, however,
rewrote the basic state document and the cominittee on
education reported a proposal to establish a thorough
system of public education ‘‘without partiality or distine-
tion.”” 20  During the drafting and consideration of the
proposed education article, several efforts to include pro-
visions requiring segregated schools were defeated.?® The
Convention adopted an article which directed the General
Assembly to ‘“provide a thorough system of general educa-
tion to be forever free to all children of the State . . .??.257

After this constitution was approved by Congress, the
legislature ratified the Fourteenth Amendment on July
21, 1868 and Georgia apparently qualified for readmission.
But the General Assembly forcibly expelled its Negro
complement at this session on the ground that their color

253 Ala. Laws 1868, App., Acts Ala. Bd. of Educ. It would
appear that had this law been tested, application of the rule applicuble
to borrowed statutes would have invalidated it inasmuch as a similar
statute in Towa had been struck down on the basis of a less stringent
constitutivnal provision. Clark v. Board of School Directors, 24
Towa 266 (1868).

254 2 Thorpe, Federal and State Constitutions 765 ¢t seq. (1909).

255 Journul of the Constitutional Convention of Georgia, 1867-68,
p. 151 (1868,

256 [d., at 0Y, 151, 479, 558. See Orr, History oF EbUcaTION
v Georaia 187 (1950).

257 Ga. Const. 1868, Art. VI.
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made them ineligible to hold office. This action prompted
Congress to refuse to seat the Georgia congressional
delegation.?®® The General Assembly then reconvened on
January 10, 1870, re-seated its Negro members, ratified the
Fourteenth Amendment again, and expunged the word
“white”” from all state laws.?®® The conduet of this legis-
lature satisfied Congress and (teorgia was readmitted to
the Union on July 15, 1870. 16 Stat. 363.

Three months later, on October 13, 1870, the state
legislature passed a public school act which in section 32
established a system of segregated schools.>®® The state
constitution was amended in 1877 and validated this legisla-
tion by an express requirement for racial separation in
public schools,25! '

TExAS.

In Texas a Constitutional Convention met in June 1868
to frame the constitution under which it was subsequently
readmitted. Drafted to secure the approval of Congress,*¢?
it required the legislature to maintain ‘‘a system of public
free schools, for the gratuitous instruction of all the
inhabitants of this State of school age.”” ** This constitu-
tion was accepted at the elections in 1869, and the legislature,
without discussion, ratified the three Civil War Amend-
ments on February 18, 1870.2¢* Texas was readmitted on
March 30, 1870, 16 Stat. 80, and the legislature drafted
a public school law which provided that local boards of

258 ORR, op. cit. supra n. 256, at 195-190.

23 Ga. Sen. J. Pt. II, p. 289 (1870) ; Ga. House J. pp. 307, 1065
(1870).

260 (Ga, Laws 1870, p. 57.

261 Ga. Consr. 1877, Art. VIII § 1.

252 Tpx, Const. 1871, Art. T § 1.

263 [d. Art. 1X §§ 1-4.

294 Daily State Journal, February 20, 1870.
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education, ‘‘when in their opinion the harmony and success
of the schools require it, . . . may make any separation of
the students or schools necessary to secure success in
operation . . .’.2%% Contemporary opinion was that this
grant of discretion to school boards was a restrained effort
to achieve racial separation without offending Congress
and that the Fourteenth Amendment forbade the require-
ment of separate schools although it did not compel mixed
schools.?®® It was not until 1876, when Texas adopted a
new constitution, that racial separation in schools was
expressly required by law,267

VIRGINIA.

Virginia submitted to Congress a coustitution which
contained no reference to race or racial separation in public
schools.?®® In the Constitutional Convention, the issue of
segregation was introduced when the report of the commit-
tee on education was being cousidered. First, an amendment
was proposed to provide ‘‘that in no case shall white and col-
ored children be taught in the same school.”’ 26 This amend-
ment was defeated.>’® Subsequently, a proposal to add an
independent section providing for the establishment of
segregated schools met a like fate.?”? A provision was also
submitted to require that public schools be open to all
classes without distinetion and that the legislature be denied
the power to make any law which would admit of any

2656 Tex. Laws 1866-71, p. 288. (Emphasis added.)

266 Flake's Daily Bulletin, March 3, 1870; Id. March 13, 1870,

267 Tex. Const. 1876, Art. VII §7; 8 Tex. Laws 1873-79
CXX § 54.

268 VA, Const, 1868, Art. VIII § 3.

260 ToURNAL OF THE VIRGINIA CoNsTITUTIONAL CONVENTION,
1867-68, p. 299 (1868).

270 Id. at 300; Richmond Enquirer, March 31, 1868.

271 Journal, op cit. supra n. 269, at 301.
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invidious distinetions.?” This proposal and a substitute to
the same effect were also defeated.?”® Qpponents of the
proposals to prohibit segregated schools explained the
failure of passage, not on the grounds of fundamental
objection, but because it was feared that the adoption of
such an article in the constitution would doom its chance
of ratification.?”® Thus, an article merely directing the
general assembly to provide for a uniform system of public
free schools was adopted ‘‘rather than risk having the Con-
gress o Union Leagues force an obnoxious law on them.”” 27

After the election of 1869, at which the constitution was
adopted, the General Assembly convened and ratified the
Fourteenth Amendment on October 8, 1869. This session
passed no school laws and the establishment of the public
school system was deferred until after readmission. Full
statehood status was regained on January 26, 1870. 16 Stat.
62. Six months later, on June 11th, the General Assembly
established a ‘‘uniform system of schools’’ in which sepa-
rate schools were required.?*® A specific constitutional
mandate for segregated?’” schools, however, did not appear
until 1902.

Mississiprr

Mississippi followed the general pattern of the former
seceded states. The Constitutional Convention of 1868,
adopted an education article which made no mention of

race or racial separation.?’® At least two unsuccessful

272 Jd., at 333.

278 Id,, at 335-40.

*7* ApDRESS OF THE CONSERVATIVE MEMBERS OF THE LATE
StaTE CONVENTION TO THE VOTERS OF VIRGINIA (1868).

275 DaBnEY, UnNIviErsaL EbpucaTion 1IN THE SoutrH 143-44
(1936).

276 Va. Acts 1869-70, c. 259 §47, p. 402,
217\, Const. 1902, Art. IX § 140.
278 Mass. Const. 1868, Art. VIIL
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attempts were also made in the Convention to require
segregated schools.27¢

While the convention journal does not specifically indi-
cate that the Fourteenth Amendment was raised as an
objection to segregated schools, the convention had passed
a resolution which declared that:

¢ . .. the paramount political object . . . 1s the
restoration or veconstruction of our government
upon a truly loyal and national bhasis, or a basis
which will secure liberty and equality before the law,
to all men, regardless of race, color or previous
conditions.’” =8¢

The convention also framed a Bill of Rights which required
all public conveyances to accord all persons the same
rights,?5! and it refused to adopt an article forbidding inter-
marriage,.?8?

The next legislature convened in January, 1870, ratified
the Fourteenth and Fifteenth Amendments, repealed all
laws relative to Negroes in the Code of 1857, as amended
by the Black Code of 1865, and indicated that it intended
to remove all laws ‘“‘which in any manner recognize any
natural difference or distinction between citizens and in-
habitants of the state.’’ 282

The Constitution and actions of the legislature proved
acceptable to Congress, and Mississippi was restored to the
Union on February 23, 1870. 16 Stat. 77. It was not until
1878 that Mississippi passed a law requiring segregated

279 JOURNAL OF THE M1ssissippr CoNSTITUTIONAL CONVENTION
or 1868, pp. 3106-18, 479-80 (1863).

280 [d, at 123.

281 Jd, at 47; Miss. Const. 1868, Art I, §24.

282 JOURNAL OF THE MIssissiPp CoNSTITUTIONAL CONVENTION
oF 1868, pp. 199, 212 (1868).

283 (GARNER, REconsTrUCTION 1N Mississiprr 285 (1901).
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schools;*%* and it was still later when the Constitution was
altered to reiterate this requirement z#s

TENNESSKEE.,

Tennessee, although a member state in the late Con-
federacy, was not subjected to the requirements of the
First Reconstruction Aect, inasmueh as it had promptly
ratified the Fourteenth Amendment and had been read-
mitted prior to the passage of that Act. Nevertheless,
this state likewise reentered the Union with compulsory
racial segregation absent from its constitution and statutory
provisions on public schools. Readmission was under the
Constitution of 1834, inasmuch as the Constitutional Con-
vention of 1865 merely amended it to abrogate slavery and
authorize the general assembly to determine the qualifica-
tions of the exercise of the elective franchise.28¢ The
education article in this constitution merely required the
legislature to encourage and support common schools ‘‘for
the benefit of all the people’’ in the state.28? The first law
providing for tax supported schools, on its face, also made
no racial distinetion.?®® The next law, however, prohibited
compulsory integrated schools.”®® Contemporary federal

284 Miss. Laws 1878, p. 103.

285 Miss. Const. 1890, Art. IX, § 2.

286 TENN. ConsT. 1834 as amended by §§ 1 and 9 of “Schedule”
ratified February 22, 1865. 1In conformity with the Schedule’s di-
rective the legislature enacted that Negroes could exercise and pursue
all types of employment and business under the laws applicable to
white persons, Tenn, Acts. 1865-66, c¢. 15; that Negroes were compe-
tent witnesses, /d., c. 18; and that persons of color henceforth had
the same rights in courts, contracts and property as white persons
except that Negroes could not serve on juries and that this act “shall
not be construed as to require the education of white and colored
children in the same school.” Id., c¢. 40, § 4.

27 TrNN. Const, 1834, Art. XTI § 10.

288 Perm. Acts. 1853-54, ¢. 81.

289 Tenn, Acts 1865-60, c¢. 40, § 4.
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authorities noted that ante-bellum practice apparently had
restricted the benefits of the school system to white cliildren;
but approved these provisions because, in sum, they pro-
vided a sufficient guarantee for the support and enjoyment
of common schools for the equal benefit of all the people
without distinetion on the basis of race or color.29

The Governor convened the legislature in special session
on July 4, 1866 to consider the Fourteenth Amendment. In
urging its adoption, he summarized Section 1, and said
that its practical effect was to protect the civil rights of
Negroes and to ‘‘prevent unjust and oppressive discrimina-
tion’’ in the exercise of these citizenship rights.2®? A joint
resolution to ratify was introdunced in the upper house;
and a resolution to amend it with a proviso that the pro-
posed Amendment should not be construed to confer upon
a person of color rights to vote, to hold office, to sit on juries
or to intermarry with whites or to ‘‘prevent any state from
enacting and enforcing such laws’” was voted down.??2 Then
the Senate approved the joint resolution and the House
concurred.?®3

After ratification, a group in the lower house formally
protested its confirmation of the Amendment on the ground
that it invaded state rights ‘‘and obliterates all distinctions
in regard to races, except Indians not taxed.’’ 294 A gimilar
protest was filed in the upper house.2%> Such of the debates
as were reported in the press indicate that the legislators
understood the Amendment to force absolute equality 29¢ and
that under the inhibitions of Section 1 ““distinctions in

290 Rep. U. S. Commr. Educ. 1867-68, 101 (18 ).

201 Tenn. House ., Called Sess. 3, 26-27 (1866) ; Tenn. Sen. J.,
Called Sess. 8 (1866).

292 Tenn. Sen. J., Called Sess. 26 (1866).

203 Id. at p. 24; Tenn. House J., Called Sess. 24 (1866).

294 Tenn. House J., Called Sess. 38 (1866).

205 Tenn. Sen. J., Called Sess. 41-42 (1866).

296 Nashville Dispatch, July 12, 1866.
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schools cannot be made, and the same privileges the one has
cannot be denied the other. .. .”” 27

Tennessee was readmitted July 24, 1866. 15 Stat. 708-
711. After readmission, a school law was passed on March
3, 1867 wherely boards of education were ‘‘authorized and
required to establish . . . special schools for colored children,
when the whole number by enumeration exceeds twenty-
five.”” 2%% It also provided for the discontinuance of these
separate schools when the enrollment fell helow fifteen.
The law, however, did not forhid non-segregated schools.
But it was repealed in 1869 and replaced with a require-
ment that racial separation in schools be observed without
exception.?*” Finally, the constitution was amended in 1870
to secure the same result.300

In summary, therefore, as to these eleven states the
evidence clearly reveals that the Fourteenth Amendment
was understood as prohibiting color distinctions in publie
schools.

B. The Majority of the Twenty-two Union States
Ratifying the 14th Amendment Understood that
it Forbade Compulsory Segregation in Public
Schools.

Other than the states already treated, twenty-six Union
States considered the Amendment. Twenty-two of them
ratified it. The evidence adduced here is of a somewhat less
uniform character than that from the states which formed
the late Confederacy for the simple reason that the legis-
latures in the North were unfettered by any congressional
surveillance, and they did not experience the imperative
necessity of re-examining their constitutions and laws at
the time the proposed Fourteenth Amendment was con-

297 [d., July 25, 1866,

298 Tenn. Laws 1867, c. 27, § 17.

#9 Tenn. Laws 1870, c. 33, § 4.

300 TENN, Const. 1870, Art. X1, §12.
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sidered by them. Thus, it is to be expected that some of
these legislatures deferred attuning their school laws with
the keynote of the Amendiient until several years after it
had become the law of the land. In other states, the legis-
latures adjusted their school laws almost simultaneously
with their ratification of the Amendment. Still others,
because existing laws and practices conformed with their
basic understanding with respect to the impact of the
Amendment, were not required to act. In the end, never-
theless, we submit that the overwhelming majority of the
Union States ratified or did not ratify the Fourteenth
Amendment with an understanding or contemplation that it
commanded them to refrain from compelling segregated
schools and obliged them to conform their school laws to
assure consistency with such an understanding.

WEsT VireiNia AND MissoUrL

West Virginia, a state created during the Civil War
when forty western counties refused to follow Virginia
down the road to secession, and Missouri, a former slave-
holding state comprised the small minority of states which
ratified the Fourteenth Amendment and perpetuated laws
requiring segregated schools without any subsequent enact-
ment consistent with a discernment that such laws and the
Amendment were incompatible.

Both states required separate schools for the two races
prior to the submission of the Amendment.?*! These laws
were continued after the Amendment was proclaimed as
ratified; 22 and both states subsequently strengthened the
requirenient of separate schools in the 1870’s by amending
their constitutions to specifically prosecribe racial integra-
tion in public schools.??

301 W, Va, Laws 1865, p. 54 Mo. Laws 1864, p. 126.
302 W, Va, Laws 1867, ¢. 98; W. Va. Taws 1871, p. 206; Mo.
[aws 1868, p. 170; Mo. Laws 186Y, p. 80.

308 W, Va. Const. 1872, Art, XII, §8: Mo. Const. 1875,
Art, IX,
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TarE NEw ENGLAND STATES.

Segregated schools also existed in sonie of the strongly
abolitionist New England states prior to their consideration
and ratifieation of {he Ameundment. But their reaction
to the prahibitions of Section 1 was directly contrary to
the course taken in West Virginia and Missouri.

In Connecticut, prior to the adoption of the Amendment,
racial segregation was not required by state law but segre-
gated schools were requived in some cities and communities,
e.g., it Hartford pursnant to an ordinance enacted in 1867
and in New Haven by administrative regulation.®*®* On
August 1, 1868, four days after the Amendment was pro-
claimed, however, the legislature expressly forbade sepa-
rate schools.®*® Intferestingly, during the course of dehate
on this hill, amendments which would have vequired segre-
gation or permitted separate ‘‘equal’’ schools were intro-
duced and rejected.’s

Similarly, racial separation in schools was never re-
quired by the constitution or laws of Rhode Island, but
segregated schools existed at least in Providence, Newport
and Bristol.®*™ Here, too, the same legiglature which

a04 Morse, THE DEVELOPMENT OF FREE ScHooLs IN THE UNITED
STaTES AS [LLUSTRATED By CoNNECTICUT AND MicEIGAN 127, 144,
192 (1918) ; Warngr, New Haven Nrecroes 34, 71-72 (1940).

son Conn. - Acts 1800-08, p. 206, See Comn. House ], 410
(1800 ; Conm. Sen. [ 374 (1860).

aue Conn. Sen. [, 247-48 (1868); Conn. House J. 595 (1868).
See New Haven Lvening Register, June 17, 1868.

407 BARTLETT, FroM Scave 1o Crrizeéwn, c. 6 passim. (unpub.

ms., Puh. expected in Dec. 1953). See Ammons v. School Dist.
No. 5.7 R L 596 (1864).
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ratified the Amendment enacteq , |
segregation in public schools,s0s

In Maine, there was no racial separation in public sehools
prior to the adoption of the Amendment.?** However, the
leading supporter of ratification extolled in the broadest
terms its equality provisions and indicated that the pro-
ponents expected it to compel in the other states the same
equality in civil and political rights as existed in Maine,
itself.310

Massachusetts too, had already made unlawful any
racial segregation in schools prior to the submission of the
Amendment.?'' Thus, since Massachusetts had already
considered state required racial segregation completely
inconsistent with a system of laws and government which
treats all persons alike irrespective of color,?'* there was

aw prohibiting racial

308 R I. Laws 1866, c. 609.

The Committee on Iducation recommended passage of this act,
saying: “The great events of the time are, also, all in favor of the
elevation of the colored man. They are all tending to merge the
distinctions of race and of class in the common brotherhood of
humanity. They have already declared the Negro and the white
man to be equal before the law; and the privileges here asked for hy
these petitioners, are simply a necessary result of this recognized
equality.” It went on to say, "We have no right to withhold it from
him in any case”, and asked, “With what consistency can we demand
that these colored people shall be equal before the law in other states
or the territories, while we, ourselves, deprive them of one of their
most important civil rights?” Report of Committee on Education,
Pub. Doc. No. 4 (1896).

309 See CHADBOURNE, A History or Epucation 1IN MAINE
(1936).

310 Speech of Senator Crosby in the Maine Senate, January 16,
1867, reported in Kennebec Journal, January 22, 1867, p. 1.

311 Mass. Acts & Res. 1854-1855, p. 650; Mass. Acts & Res.
1864-1865, pp. 674-75.

812 This was precisely the fundamental proposition underlying
the enactment of the Act of 1855 prohibiting racial segregation in
public schools.  Report of the Committee on Education, Mass.
House Doc. No, 167, March 17, 1855.
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no subsequent legislative action interpretative of the impact
of the Amendment on segregation.

The deliberations of the legislature on the proposed
Amendment opened with ils reference to the body by the
governor. He reconmnended ratification and his speech
indicates that bhe understood Section 1 of the Amendment
to he a reinforcement of the Civil Rights Act of 1866 and
observed: ‘““Whatever reasons existed at the time for the
enactment of that bill, apply to the incorporation of its
provisions into the state law.”’ %3 Surprisingly, strong
opposition to ratification developed. A majority of the
joint commitiee recommended rejection on the ground that
the proposed Amendment neither specifically guaranteed
Negro suffrage nor added anything to what was already
in the constitution ‘“possibly excepting the last clause’ of
Section 1. Of this, is concluded : 314

‘“The denial by any state to any person within its
Jurisdiction, of the equal protection of the laws, would
be a lagrant perversion of the guarantees of personal
vights. . . . [But] such denial would be equally
possible and probable hereafter, in spite of an

indefinite zeltelatmn of these fruarantees by new
amendments.’

The minority reported that: 33

* Withont enfering into auy argument upon the merits
of the amnndmuut they would express the opinion
that its Iatlﬁcatlon is extremely important in the
present condition of national affairs.”’

When these reports were presented in the lower house
of the legislature, a motion was passed to substitute the

413 Mass. Acts and Res. 1867, pp. 789, 820; Boston Daily Adver-
tiser, January 5, 1867, Sat. Supp.

314 Mass. House Doc. 149, Pp- 23-24 (1867)
315 [d., at 25.
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minority report.*'® Suffrage had claimed much of the
strident debate on the motion. But a speech of one of the
last members to speak for the motion was reported as
follows: 327

“To the first article of this amendment, there had
been no objection brought by those who favored
rejection. . .. The speaker felt that this was a most
important article; by it the question of equal rights
was taken from the supreme courts of the States
and given to the Supreme (‘ourt of the United States
for decision; the adoption of the article was the
greatest movement that the country had made toward
centralization, and was a serious and most imporfant
step. This was taken solely for the reason of obtain-
ing protection for the colored people of the South:
the white men who do not need this artiele and do
not like it, sacrifice some of their rights for the pur-
pose of aiding the hlacks.”’

The upper house considered the motion several days later,
re-echoed the theme of the speceches previously made in
the lower house, and voted for ratification.?®

The New Hampshire legislature took up the proposed
Amendment in June of 1866. The governor’s message
urged ratification but its brief comment was not reveal-
ing.%® The majority report of the house committee with
respect to the Amendment merely offered a resolution to
modify.?2¢ But the minority reported a number of reasons

316 Boston Daily Advertiser, March 13, 1867, p. 2; Ibid., March
14, 1867, p. 1. \

817 Jd,, March 14, 1867, p. 1 (Speech of Richard Henry Dana,
Jr.).

318 Mass. Acts and Res. 1867, p. 787 ; Mass. Leg. Doc. Sen. Doc.
No. 25 (1867); Boston Daily Advertiser, March 21, 1867, p. 1.

319N, H. House ]. 137 (1860).

320 Ibid., p. 174.
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for rejection whiely, wnter alia, criticized section 1 on the
grounds of ambiguity and furthermore: 3%

“Because said amendment 1s a dangerous 1n-
fringement upon the rights and independence of
all the states, north as well as south, assuming as it
does, control their legislation in matters purely local
in their charaeter, and impose disabilities upon them
[or regulating, in their own way |such matters].”’

The same set of objections was presented by a minority of
the speeial committee of the upper house.322 Both chambers
voted for ratification, however, within a month after the
Amendinent was offered to the state.?2s

Laws governing public schools in New Hampshire appear
to have never been qualified on the basis of race or color
at any time after its organic law obligated the legislature
to stinulate public education.®* Similarly, Vermont seems
to have no history of segregated schools. Neither did its
laws sauction such a policy.??® When the legislature con-
vened in 1866, the Governor’s opening message discussed
the proposed Fourteenth Amendment at some length. He
urged that it be ratified to secure ‘‘equal rights and impar-
tial liberty”’, otherwise a small number of whites in the
South and the entire colored race would be left unprotected.
In concluding, he said Vermont welcomed ‘‘such a re-
organization of the rebellious communities, as would have
given the people, white and black, the equal civil and
political rights secured to the people of the State, by our
Bill of Rights and Constitution, and under which peace,

321 Id, at 176.

422 N, H. Sen. J. 70 (1866).

323 Id, at 94, N. H. House J. 231-33 (1866).

324 N, H. Const. 1792, § LXXXIIIL.

320 Vo, Const. 1777, ¢. 11, § XXXTIX; Vv, Const. 1786, c. 11,
§ NXXVIL; Vo, Cownst. 17930 ¢ 11, §41. See Report of the In-
diana  Department of Public Instruction 23-28 (1867-68).
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order, civilization, education, contentment, Christianity and
liberty have shed their benign and blessed influence alike
upon every home and household in our beloved Common-

wealth.”” 226 Thereupon, both houses routinely voted for
ratification 327

Tar MIDDLE ATLANTIC STATES.

Three Mid-Atlantic States, New York, New Jersey and
Penngylvania ratified the Amendment. The Pennsylvania
evidence 1s in some detail because it was oue of the few
states to preserve the tull discussions and debates of its
legislature. Furthermore, its statutes, previous to the
adoption of the Amendment, authorized segregation in
schools; %% and public carriers had regulations which ex-
cluded o1 segregated Negroes. See West Chester & Phila.
R. Co. v. Mues, 5 Smith (55 Pa.) 209 (1867).

On January 2, 1867, the Governor transmitted the Four-
teenth Amendment to the Legislature. He called for its
adoption primarily upon political grounds but strenuously
urged that every citizen of the United States had certain
rights that no state had a right to abridge and the proposed
Amendment asserted ‘‘these vital prineiples in an authori-
tative manner, and this is done in the first clause of the
proposed amendments [sic|.’’ 32¢

The resolution recommending ratification was intro-
duced in the Pennsylvania Senate by its floor leader. He
urged that one of the reasons why it had to be adopted
was because Mississippi had enacted a law requiring segre-
gation on railroads and the Amendment was necessary to

326 Vt, Sen. ). 28 (1866); Vt. House J. 33 (1866). (Limphasis
added.)

327 Vt. House ]. 139 (1866); Vt. Sen. ]. 75 (1866).

328 Act of May 8, 1854, Pa. [.. 617 § 24.

320 Pa. Sen. J. 16 (1867).



165

overcome all state legislation of this character.**® In sum-
mary of his coneept of the purpose of section 1, he said:

Cophe Soutlimust be Feueed in by a system of positive,
strong, just legislation. The lack of this has wrought
her present ruin; her future renovation can come
only through pure and equitable law; law vestraining
the vicious and protecting the innocent, making all
castes and colors l‘qlldl before its solcmn har, that,
sir, is the sine qua non. . ..”’

The pith of the speeches of both the proponents and
opponents of ratification are as follows:

Senator Bingham, a leading supporter of the resolution,
noted that ‘‘it has been only a question of time how soon
all legal distinetions will be wiped out.?’381

Another announced, ‘‘1 shall vote for it with satisfaction
for my own conscience and gratitude to Congress for
squarely meeting the universal demand of the loyal states
to destroy all legal caxte within our borders.’’3s2

The leading opponent of ratification interpreted the
Amendment as follows ;33

““By the first section it is intended to destroy every
distinetion founded upon a diftference in the caste,
nationality, race or color of persons ... which has
found its way into the laws of the Federal or State
Governments which regulate the civil relations or
rights of the people. No law shall be made or exe-
culed which does not securce equal rights to all.
In oll matters of cwil legislation and administration
there shall be perfect equality in the advantuges and
securities guaranteed by vach state to everyone here
declared a citizen, without distinction of race or color,
every one being equally entitled to demand from the

#3802 Pa, Leg. Rec., app., p. [1I (1867).

#U7d, at XV

2 1, at XXII (speech of Senator Taylor).

s33 fd.at XY (speech of Mr. Jenks).
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order, civilization, education, contentment, Christianity and
liberty have shed their benign and blessed influence alike
upon every home and household in our beloved Common-
wealth.’’ 326 Thereupon, both houses routinely voted for
ratification.®?”

TaE MIDDLE ATLANTIC STATES.

Three Mid-Atlantic States, New York, New Jersey and
Pennsylvania ratified the Amendnent. The Pennsylvania
evidence is in some detail because it was one of the few
states to preserve the full discussions and debates of its
legislature. Furthermore, its statutes, previous to the
adoption of the Amendment, authorized segregation in
schools; **¥ and public carriers had regulations which ex-
cluded or segregated Negroes. See West Chester & Phila.
R. Co. v. Miles, 5 Smith (55 Pa.) 209 (1867).

On Jauuary 2, 1867, the Governor transmitted the Four-
teenth Amendment to the Legislature. He called for its
adoption primarily upon political grounds but strenuously
urged that every citizen of the United States had certain
rights that no state had a right to abridge and the proposed
Amendment asserted ‘‘these vital principles in an authori-
tative manner, and this is done in the first clause of the
proposed amendments [sic].’’ 32¢

The resolution recommending ratification was intro-
duced in the Pennsylvania Senate by its floor leader. He
urged that one of the reasons why it had to be adopted
was because Mississippi had enacted a law requiring segre-
gation on railroads and the Amendment was necessary to

326 Vt, Sen. ]. 28 (1866); Vt. House J. 33 (1866). (LEmphasis
added.)

327 Vt. House J. 139 (1866); Vt. Sen. ]J. 75 (1866).

428 Act of May &, 1854, Pa. I.. 617 § 24.

320 Pa. Sen. J. 16 (1867).
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overcome all state legislation of this charaeter.?3 In sum-
mary of his coneept of the purpose of section 1, he said:

“The NSouth wmust be Teneed iu by a systemn of positive,
strong, just legislation. The lack of this hus wronght
her present ruing her future renovation van come
oily 1through pure and equitable law; law restraining
the vicious and protecting the tunocent, making all
castes and colors equal hefore its solemn bar, that,
siv, is the sine qua non. . . .*°

The pith of the speeches of both the proponents and
opponents of ratifieation are as follows:

Senator Bingham, a leading supporter of the resolution,
noted that **it Las heen only a guestion of tine how soon
all legal distinetions will he wiped out.’’s3!

Auvother announced, 1 shiall vole for it with satistfaction
for my own couscience and gratitude to Congress for
squarely meeting the universal demand of the loyal states
to destroy all legal caste within our horders.’’332

The leading oppouent of ratification interpreted the
Amendment as follows :#33

“‘By the first section it is intended 1o destroy every
distinetion founded upon a difference in the caste,
nationality, race or color of persons . .. which has
tound its way into the laws of the Federal or State
Governments which regulate the eivil relations or
rights of the people. No law shall be made or exe-
cuted which does not seeure equal rights o all.
I all matters of civil legislation and udmministration
there shall be perfect equality in the advanteges and
securiies guaranteed by vach slate to everyone here
declared a citizen, without distinction of race vr color,
every one being equally entitled to demand from the

802 Py, Leg. Rec., app., p. [IT (1867).

a3 1d. at XV

#2 1d. at XXII (speech of Senator Taylor ).
#8 1d. at XL (speech of Mr. Jenks).
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state and state authorities full security in the enjoy-
ment of yuch advantages and securities.”” (Emphasis
supplied).

The legislature ratified the Amendment on January
17, 1867.334

About two weeks later, on February 5th, a bill was intro-
duced making it unlawful for public conveyances to ex-
clude or segregate Negroes.**> In introducing this bill, its
sponsor announced that the doctrine of equality before the
law required the passage of this bill. Both he and another
supporter of the bill pointed out that these practices were
pursuant to carrier regulations and policies and had to be
eradicated by legislative action. It was also pointed out
that the bill did not effect social equality because that is
regulated solely by the personal tastes of each individual.?3¢
The bill was overwhelmingly enacted into law the following
month.337

The school law authorizing separate schools was not
specifically repealed until 1881 when the legislature made it
unlawful for any school official to make any distinction on
account of race or color in students attending or seeking to
attend any public school.338

It appears, however, that when the state constitution
was amended 1 1873, the 1804 school law was viewed as
having been brought into conformity with the adoption of
a provision for a school gsystem ‘‘wherein all children of
this Commonwealth above the age of six years shall be
educated. . . .7’ *3 The Secretary of State, official reporter

334 Pa. Laws 1867, 1334.
335 2 Pa. Leg. Rec., app. p. LXXXIV (1867).
336 Id. at pp. LXXXIV ef seq. (Remarks of Senators Lowery and

Brown.)
137 Act of March 22, 1867, Pa. Laws 1867, pp. 38-39.

338 Act of June 8, 1881, Pa. L. 76, § 1. Pa. Laws 1881, p. 76.
a3v Pa, Consr. 1873, Art. N, § L.
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of the Convention, states particular attention was paid to
“that part which confers authority on the subject of educa-
tion.””  Aud he noted that the new article was formulated
to conform with the policy of protest against all racial
diserimination and, speeifically, to remwove the ‘“equivocal
and indivious provizion.”’ 3 These purposes are furiher
borne out when the sponsor of the 1881 bill stated : 34t

“In proposing the repeal of the act of 1854, which
in terms would be prohibited by the present State
and Federal Coustitutious, it seems a matter of sur-
prisce that an aet so direetly in conflict with the Four-
teenth and Fiffeenth Amendments of the Constitu-
tion of the United States should have been permitted
to have remained in the statute book until this time.”’

New Jersey, as carly as 1844, enacted general legisla-
tion for the establishment and support of a public school
system ¢“for the equal benefit of all persons. . . .??3¢ In
1850, special legislation was enacted which enabled Morris
Township to establish a separate colored school district if
the local town meeting voted to do s0.** The state super-
intendent of schools construed this act and concluded that
it in combination with the earlier law of 1844 permitted any
local school system to maintain separate schools provided
both schools offered the same advantages and no child was
excluded.34

The New Jersey Legislature convened in a special ses-
sion and hastily ratified the Amendment on September 11,
1866.34® The dispatech with which this was done was made

340 JorpaN, Orriciai. CoNVENTION MANUAL 44 (1874).
81 Pa. Sen. J. (entry dated May 26, 1881).

332 N, J. Consrt. 1844, Art. IV §7(6); N. J. REv. Stats, ¢. 3
(1847).

3N, ). Laws 1850, pp. 63-64.

34 ANNUAL REPORT OF THE STATE SUPERINTENDENT 0F SCHOOLS
41-42, (1868).

5N, J. Sen. ]., Extra Sess., 1300, p. 14; MINUTES OF THE
AssEaBLy, Extra Sess., 1866, p. 8.
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a focal issue in the following elections. The Republicans
broadly defended the Amendiment as ‘‘torbidding eclass
legislation, or the subjecting of one class of people to
burdens that are not equally laid upon all.”’ ##¢ The Demo-
crats more specifically contended that their candidates op-
posed the Amendment because they were ‘‘against Negro
suffrage and the attempt to mix negroes with workingmen’s
children in public schools.”’ *" When the Republicans
captured the governorship and elected a radical congres-
sional delegation, the Democrats captured the state legis-
lature and immediately proceeded to rescind New Jersey’s
ratification.34s

When the Republicans recaptured control of the legisla-
ture in 1870 the school law was amended to require ‘‘a
thorough and effective system of public schools for the
instruction of all children. . . .7’ ¥ And this was later
reinforced by an enactment which made it unlawful to
exclude any child from any public school on account of
color.®®® Ay a result of this law, separate schools soon
disappeared except in a few couuties where Negro citizens
generally accepted them. When Negroes chose not to ac-
cept these segregated schools the school authorities were
required to admit them to the white schools pursuant to
the prohibition of the 1881 school law.?%

New York, like the other Middle-Atlantic states, had
ante-bellum constitutions which merely anthorized the legis-

346 Newark Daily Advertiser, October 25, 1866; Trenton State
Gazette, November 3, 1866.

347 Trenton Daily True American, November 3, 1866.

348 N, J. Sen. J. 198, 249, 356 (1868) ; Minutes of the Assembly ;
309, 743 (1868). See Kxarp, NEw JERSEY Porrtics DURING THE
Periop oF Crvi. War AND REeconsTrRUCTION 167 (1924),

349 N, J. Laws 1874, p. 135.

350 N. J. Laws 1881, p. 186.

351 See Pierce v. Union Dist. School Trustees, 17 Vroom (46
N. J. L.) 76 (1884).
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lature to establish a common school fund.*®*> There was
never any general legislation on the subject of racial sepa-
ration in schools sharing in the common school fund. The
legislature, however, granted charters to Brooklyn, Canan-
daigua, Buftfalo and Alhany which permitted these cities to
maintain segregated schools as early as 1850.%%¢  The Com-
mon School Act of 1864 was in the same vein. 1t only per-
mitted school boards in certain political subdivisions to
establish and maintain segregated schools ‘“when the in-
habitants of any school distriet shall so determine, by resolu-
tion at any annual meeting called for that purpose, establish
a separate school o1 separate schools for the mstruction
of such colored children. . ..”" 3¢ Communities exercising
the option under this law comprised the exception rather
than the rule.*®

Shortly after New York ratified the Amendment,?¢ a
constitutional convention was held and it adopted a new
constitution which provided for free instruction of all per-
sons of school age.*” The convention approved a committee
report which contained a ringing declaration that Negroes

352 N. Y. Consrt. 1821, Art. VII; N. Y. Const. 1846, Art. IX,

338 N. Y. Laws 1850, ¢. 143; N. Y. Laws 1852, ¢. 291. See Dallas
v. Fosdick, 50 How. Prac. 249 (1869Y) ; People v. Easton, 13 Abb.
Prac. N. 5. 159 (1872).

334 N.Y, Laws 1864, ¢. 555.

335 ANNUAL REPORT OF THE STATE SUPERINTENDENT OF PUBLIC
InstrUcTiON 131, 159, 163, 1606, 170, 233, 323 (1866).

356 N, Y. Sen. J. 33 (1867); N. Y. Ass. ]. 77 (1867). The
Governor’s message upon transmission of the Amendment leaves little
doubt that he considered it as a “moderate proposition” containing
“just the conditions for safety and justice indispensible to a perma-
neut settlement.” N, Y. Sen. J. 6 (1367); N. Y. Ass. J. 13 (1867).

837 N, Y. Coxst. 1868, Art IX. See PROCEEDINGS AND DEBATES

or 1k CoxstrrutioNaL CONVENTION OF THE STATE oF NEw YORK
1867-68 (1868).
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should have full equality in the enjoyment of all civil and
political rights and privileges.**

Subsequently, in 1873, the legislature passed an ‘‘Act
to Provide for the Protection of Citizens in Their Civil
and Public Rights.”’ #»® The Act made it unlawful for any
person to exclude any other person on the ground of race
or color from the equal enjoyment of any place of public
accommodation, place of public amusement, public convey-
ance, ‘‘common schools and public instruction [sic] of
learning. ...”’ (emphasis supplied). It also annulled the use
of the word ‘“white’’ or any other discriminatory term in
all existing laws, statutes, ordinances and regulations.®®
The New York Court of Appeals did not give vitality to
this act in the case of People ex rel. King v. Gallagher, 92
N. Y. 438 (1883). But cf. Railway Mail Association v. Corsi,
326 U. S. 88.

TaE WesTErN RESERVE STATES.

The five states in the Western Reserve all ratified the
Fourteenth Amendment. KEach of them had rather well
established public school systems prior to the Civil War.
In Ohio, the first public school legislation expressly denied

358 “First. Strike out all discriminations based on culor.  Slavery,
the vital source and only plausible ground of such invidious discrimi-
nation, being dead, not only in this State, but throughout the Union,
as it is soon to be, we trust, throughout this hemisphere, we can
imagine no tolerable excuse for perpetuating the existing proscription.
\Whites and blacks are required to render like obedience to our laws,
and are punished in like measure for their violation. Whites and
blacks are indiscriminately drafted and held to service to fill our
State’s quotas in a war whereby the Republic was saved from dis-
ruption. We trust that we are henceforth to deal with men according
to their conduct, without regard to their color. 1f so, the fact should
be embodied in the Const.” DocumenNts or THE CONVENTION OF
THE STATE oF NEw York., 1867-68, Doc. No. 15 (1868).

259 N Y. Laws 1873, c. 186 § 1.
380 Jd, § 3.
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Negroes the benefit of free schools.™ Twenty years later,
in 1847, this act was amended to perniit the maintenance of
separate scliools for colored children if the residents of a
school distriet objected to their admnission into the white
schools.™™ At its next session, the legislature repealed the
provision in an earlier law that had prolhibited the applica-
tion of taxes paid by white residents toward the support of
colored schools.®  And in 1853 the school law was revised
to require the allocation of public school funds in proportion
to the number of children of school age regardless of
color .3

Separate schools, however, were still maintained except
in leveland, Oberlin and other northern cities despite the
general feeling that this act had relaxed the stringent re-
strictions of the antecedent laws. Furthermore, the State
Supreme Court held this law not to entitle colored chil-
dren, as of right, to admission into white schools. Van
Camp v, Bourd of Education, 9 Ohio St. 406 (1859).

After ratification of the Amendment,® the legislature
did not immediately modify the schools laws. In faet, it did
nothing until after the Ohio Supreme Court upheld com-
pulsory segregated schools in State ex rel. Garnes v.
McCuann, 21 Ohio St. 198 (1872). Then the legislature
cnacted a statute which permitted rather than required seg-

361 Ohio Laws 1828-29, p. 73.

62 Ohio Laws 1847-48, pp. 81-83.

364 Ohio Laws 1848-49, pp. 17-18.

4 Ohio Laws 1852, p. 441,

35 Ohio Sen. J. 9 (1867); Ohio House ]J. 13 (1867). The
Amendment was ratified within two days of its submission to the
legislature by the Governor, He obhserved that the Amendment had
four provisinns: the first of which was “the grant of power to the
National Government to protect the citizens of the whole country

. shouid any state attempt to oppress classes or individuals, or
deprive them of equal protection of the laws . . .” Ohio Exec. Doc.,

Part 1. 282 (1867).
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.

regated schools.® Later, it denied local school authorities
the power to exercise their diseretion in the premisess7
By this act, all public schools were opened to all children
without distinetion on account of race or color. State v.
Board of Education, 2 Ohio Cir. Ct. Rep. 557 (1887).

Indiana’s pre-Fourteenth Amendment school law pro-
vided for the support of public schools but exempted ‘“all
Negroes and mulattoes’’ trom the assessment.®® This law
was interpreted as excluding colored children from publie
schools wherever the parents of white children objected.
Lewis v. Henley, 2 Ind. 332 (1850).

On January 11, 1867, Governor Morton submitted the
Fourteenth Amendment to the legislature. His message
urged ratification but suggested that schools should be pro-
vided for Negroes and that they he educated in separate
schools to relieve any friction which could arise if they were
required to be admitted to white schools.*® A resolution to
ratify the Amendment was introduced on the same day and
referred to a joint committee. Five days later the resolu-
tion was reported out favorably with a recommendation of
prompt ratification.?”® A minority report was made which
objected to the Amendment primarily because it conferred
civil and political equality upon Negroes, including the same
rights that were then enjoyed by the white race.3™

The resolution was adopted on the same day in the
Senate.?”? No speeches were made in support of the resolu-
tion in this chamber but two senators spoke at length against
it.3"® In the House, the main contention of the opponents
was that the Amendment would impose Negro equality,37+

468 Ohio Laws 1878, p. 513.

367 Ohio Laws 1887, p. 34.

368 Tnd, Rev. Stats. 314 (1843).

400 Tnd, Doc. J., Part I, p. 21 (1867).

470 Ind. House J. 101 (1867).

871 Id. at 102.

372 Ind. Sen. J. 79 (1867).

373 Brevier, Legislative Reports 44-45 (1867).
874 [d. at 79,
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seat Negroes on juries, grant them suffrage and admit them
into the white schools.”™ The proponents only denied that
the Amendment conferved suffrage®™  And the lower
chamber adopted the resolution on January 23, 1867.377

Two years after ratlification of the Fourteenth Amend-
ment, the legislature revised its law to require the organi-
zation of separate schools.*™ The act also authorized the
maintenance of non-segregated schools in areas where
there were insufficient Negro children residing within a rea-
sonable distance to justify a separate school. In 1874, the
compulsory segregation section of this law was declared
valid in the ease of Cory v. Carter, 48 Ind. 327 (1874).

The legislature, however, revised the school laws at its
next session to permit (not require) scgregated schools.3™®
The revised law, furthermore, required that colored chil-
dren he admitted to the regular schools if a separate sehool

‘was not maintained. This provision was applied in sus-

taining mixed schiools in State v. Grubbs, 85 Ind. 213 (1883).

Ulinois statutes never specitically required separate
schools.  But the ante-bellum school statute provided that
school districts with Negro populations should allow these
residents a portion of the school fund equal to the amount
of taxes collected from them.*s Ag construed by the state
superintendent of schools, this law was applied to require
segregated schools.®8?

The Tllinois legislature received the governor’s message
endorsing ratification of the Fourteenth Amendment on

375 [d. at 80, 88-89, 90.

576 Id, at 90,

377 Ind. House J. 184 (1867).

378 Ind. Laws 1869, p. 41.

879 Tnd. Laws 1877, p. 124,

80 T11. Stats. 1858, p. 460.

380 Sixti BieNNial, REvorT oF THE SUPERINTENDENT OF

Puriic INSTRUCTION oF THE StateE 0F lLLINois, 1865-66, pp. 27-

29; 2 RErorTs MaDE To THE GENERAL ASSEMBLY AT ITS TWENTY-
Firrn Session, pp. 35-37.
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January 7, 1867. Both chambers then ratified it on the
same day with virtually no discussion or debate.?®> About
one year later, in December 1869, Illinois called a constitu-
tional convention. 1t adopted the present organic law which
provides for a free public school system tor the education
of ‘‘all children’’.?8% This provision stems from a resolu-
tion in which the convention directed the Education Com-
mittee to submit an article which would call for the estab-
lishment of a public school system for the education of
every ‘‘susceptible child—without regard to color or previ-
ous condition’’.#®* Furthermore, the convention rejected
two resolutions which would have directed the establish-
ment of a compulsory segregated school system.3®?

Of all the states of the Western Reserve, Michigan was
most deeply affected by the tide of abolitionism which
swept this section during the pre-war years. By its Con-
stitution of 1850 the word ‘‘white’’ was eliminated from the
section establishing voting qualifications **¢ and slavery was
declared intolerable.?®™ Neither this constitution nor the
general law of the state recognized any racial distinctions
in the enjoyment of public education. But as early as 1842
and as late as 1866, special statutes were passed granting
school boards in certain of the larger cities discretionary
power to regulate the apportionment of school funds and
distribution of pupils among the several schools under their

382 I1l. House J. 40, 154 (1867); Il Sen. J. 40, 76 (1867).

383 I, Const. 1870, Art. VIII, § 1.

384 JoURNAL OF THE CoNSTITUTIONAL CONVENTION OF THE
State OF ILuiNois, Convened at Springfield, December 13, 1869,
p. 234

385 Jd. at 429-431, 860-861,

386 Compare Micm. Const. 1850, Art. VII, §1 with Micu.
Cownst. 1835, Art. I1, § 1.

387 Art. XVIHII, § 11,
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Jjurisdiction. Pursuant to this anthority some school boards,
e.&., I Detroit and Jackson, established separate schools.®88

The Amendment was submitted to the legiglatare on
January 6, 1867, On Jaunary 12th, a resolution wag adopted
in the Senate instrueting the Committee on Publie Instrue-
tion to report out a hill *‘to prevent the exelusion of chil-
dren tfrom the primary or graded or other public schools
of this state on account of race or eolor.” And four days
later the general school law was amended {o provide that
*‘all residents of any distriet shall bave an cqual right to
attend any school therein. .. .”” # The Fourteenth Amend-
ment was subscequently ratified on February 16, 1867 200

The legislative record of Michigan during the next sev-
cral years is veplete with more blows against segregation
and other distinetions based on race or color. In 186Y, insur-
ance companies were prohibited from making any distine-
tion between white and Negro insureds.*®® The ban against
interracial marriages was removed in 188322 Then in
1885, the civil rights law was enacted prohibiting racial
separation on public conveyances, in places of public accom-
modation, reereation, and amusement,?#

388 See People ex rel. Workman v, Board of Education of Detroit,
18 Mich. 400 (1809 for reference to these special statutes and notice
of separate schools in these two cities.  Since the decision in this
case, there have been no segregated schools maintained by state
authorities.

av 1 Mich. Laws 42 (1867); Mich. Acts 1867, Act 34 §28.

w0 The journals of the Michigan legislature indicate that both
houses promptly ratilied the Amendment without reference to a
committee.  Mich. Sen. J. 125, 162 (1867): Mich. House J. 181
(1867).

301 Mich. Acts 1869, Act 77 §32.
§ 7220 (1897).

a2 Mich., Acts 1883, Act 23, p. 16.

393 Mich, Acts 18835, Acer 130
§11759 (1897).

See Mich. Comp. Laws

§ 1. See Mich. Comp. Laws
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.

Wisconsin, since 1848, provided for a public school
system free to all children.®»* Moreover, during the crucial
years, its Negro population was insignificant—less than
two-tenths of one percent,»> Thus, it seems obvious why
segregation in schools or elsewhere never merited the atten-
tion of the legislature at the time of its ratification of the
Amendment or thereafter,ss

The Wisconsin legislature met on January 3, 1867 and
wag addressed by the Governor. His speech suggests that
in his thinking the Fourteenth Amendment which he asked
them to ratify was designed to apply solely to the South
and required that ‘‘they must assent to the proposed amend-
ment with all of its guarantees, securing to all men equality
before the law. . . .?7 397 A joint resolution was introduced
to ratify the Amendment and referred to a committee of
three, two of whom reported a recommendation to adopt.
The report filed by the minority member condemned the
Amendment at some length. ¢‘The apparent object,”’ to
him, was to allow Congress to enfranchise Negroes, legis-
late generally on civil rights, ‘‘give to the federal govern-
ment the supervision of all the social and domestic rela-
tions of the citizen of the state and to subordinate state
governments to federal power.’” 398

394 Wis, Const, 1848, Art. X, §3; Wis, Rev. Starts. Title VII
(1849).
395 EGAL STATUS OF THE COLORED POPULATION IN RESPECT TO

ScuooLs aAND EpucatioN, SpeciaL Reprort oF THE COMMISSIONER
or EpucaTtion, 400 (1871).

396 Wis. Sen. J. 119, 149 (1867); Wis. Ass. J. 224-226, 393
(1867). The entire series of Journals covering the War and Recon-
struction years shows but a single reference to color in connection
with education. This was a proposal to amend an 1863 hill so as to
limit certain educational privileges to children of “white parentage”.
The amendment failed and the matter was never revived. Wis.
Ass. ], 618 (1863).

897 Wis. Sen. J. 32 (1867) ; Wis. House [. 33 (1867).

898 Id, at 96, 98 ¢t seq. (Report filed by Sen. Garrett T. Thorne).
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It appears that this understanding of the Amendment
was nol disputed. Rather, one supporter of the Amend-
ment is reported as stating: *‘If the states refuse to legis-
late us to give all men equal civil rights and equal protec-
tion hefore the laws, then, sir, there should be supervisory
power o make them do that, and a consolidation of that
kind will be a benelit instead of an injury.**® And, another
answered: #%°

““We therefore need such a provision in the (‘oustitu-
tion so that it {he Nouth discriminates against the
Blacks the United States courts can protect them, I
know it 1s objeeted that this is an enlargement of the
power of the United States Supreme Court. But it
1% # power given on the side of liberty—power to pro-
{ect and not power to oppress. For the appeal will
come up to this court from the aggrieved individual
against the aggressing state. . . .”

TeE WESTERN STATES.

Of the states west of the Mississippi which ratified the
Amendment, Nebraska is quite significant becanse it was
admitted to the Union during the life of the 39tk Congress
and conditions were imposed upon its admission which
demonstrate that the Congress which prepared the Amend-
ment intended to eradicate all distinctions based upon race.
Nebraska won statehood without having ratified the
Amendment. But the enabling Act provided that ‘‘this act
shall take effect with the fundamental and perpetual condi-
tion that there shall be no abridgement or denial of the
exercise of the elective franchise, or any other right, to any
person by reason of race or color. . . .”” Act of February
9, 1867, ch. 9, sec. 3, 14 Stat. 377 (emphasis supplied). The
Act, furthermore, required Nebraska to publicly proclaim

599 Wisconsin State Journal, Feb. 7, 1867 (Reporting speech of
Assemblyman C. B. Thomas).

100 Daily Wisconsin Union, Feb. 7, 1867 (Reporting speech of
Asgsemblyman H. C. Hobart).
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this fundamental condition ‘‘as a part of the organization
of this state.”’

While the enabling Aect was still being cousidered by
Congress, the territorial legislature forthwith passed a ¢ Bill
to remove all distinetions ou account of race or color in our
public schools’’ ** since the existing school law restricting
the enumeration of pupils to white youths *** had hereto-
fore been administratively coustrued to exclude colored
children from the public schools. This bill failed to enter
the statute books for lack of gubernatorial endorsement.*®

The same session of the legislature by an appropriate
resolution recognized the enabling Act’s ‘‘fundamental con-
dition’’ on February 20, 1867 and on March 1st Nebraska
was proclaimed the 37th state. Two months later, a special
session of the legislature was called to ratify the Amend-
ment and to enact legislation to ‘‘render Nebraska second
to 1o other state in the facilities offered to all her children,
irrespective of sex or condition. . ..” ** The Amendment
was ratified in June 1867, and the school law was amended
to require the enumeration of ‘‘all the children’’ in the
school census.*”  The new school law did not in specific
language prohibit segregation, but colored children entered
the public schools on a non-segregated basis at the next
school term in September, 1867407

Another school law was enacted in 1869 which provided
an increase in the taxes for the support of public schools

401 Neb, House J., 12th Terr. Sess. 99, 105 (1867). See Omaha
Weekly Republican, January 25, 1867, p. 2; Id., February 8, 1367.

402 Neb, Comp. Laws 1855-65, pp. 92, 234, 560, 642 (1886).

403 MESSAGES AND PROCLAMATIONS OF THE (GOVERNORS OF NEB-
rRAasKA. COLLECTED IN PUBLICATIONS OF THE NEBRASKA STATE
HisToRICAL SoCIETY, 249 (1942).

104 [d. at 274,

105 Neb. House J. 148 (1867); Neb. Sen. J. 174 (1867).

406 2 Neb, Comp. Laws 1866-77, p. 351 (1887).

407 See Nebraska City News, August 26, 1867, p. 3: [d., Sep-
tember 4, 1867, p. 3.
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“affording the advantages of a free education to all
youth;”” *% and thereafter no school law has contained any
language describing the systeni of public schools operated
by the state.

Prior to its ratification of the Amendment, Kansas, a
loval border state, had adoypted a policy of permissive segre-
gation whereby boards of eduention were authorized, but
not required, to establish separate schools.*™ The legisla-
ture ratified the Amendment on January 16, 1867,**° and
changed the school law on February 26th by an act which
made it illegal for ““any’’ school board to refuse to admit
““any’’ child*'' In 1868, it reenacted the earlier permissive
school segregation law.*” Subsequently, an 1876 revision
of the school laws omitted any authorization for segrega-
tion in cities of the first elass and specifically forbade segre-
gated schools in cities of the second class.*® The same
session also passed a civil rights aet which is still the law
and proscribes any distinetion on account of race or color
in “‘any state university, college, or other school of public
instruction’’ or in any licensed place of public accommoda-
tion or amusement, or on any means of public carriage. 14
In 1879, the legislature reenacted the law permitting racial

208 2 Neb. Comp. Laws 1866-77, pp. 451, 453 (1887).

10w Kan. Laws 1862, c. 40, Art. 4 §§ 3, 18; Kan. Laws 1804, c. 67,
§4; Kan. Laws 1865, c. 46, § 1.

410 The Amendment was ratified without reference to a committee
within three days after it was submitted to the legislature. Kan,
Sen. ). 43, 76, 128 (1867 ) ; Kan. House J. 62, 79 (1867).

11 Kan. Laws 1867, ¢. 125, §1; Kax. GeN. StaTts, ¢. 92, §1
(1868). The punitive feature of this statute directed county super-
intendents to withhold school funds from any offending schools.

#12 Kan, Gen. Stats., ¢. 18, Art. V § 75, ¢. 19, Art. V § 57 (1868),

413 Kan. Laws 1876, 23K.

A Kan, Laws 1874, ¢, 49, § 1. See Kax. Rev. Srars. § 21-
2424 (1935).
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separation in schools but limited it to cities of the first
class. 413

Minnesota ratified the Fourteenth Amendment on Janu-
ary 16, 1867.41% Tts legislature was not obliged to contem-
plate whether the Amendment nullified segregated schools
because such practices had been made a penal offense in
1864.#17 However, in submitting the Amendment to the
legislature, the governor urged that its adoption was neces-
sary because of the failure of the former seceding states
‘‘to reorganize their civil government on the basis of equal
. .. rights, without distinction of color. . . .”’#8 In 1873,
the legislature rephrased the school law so as to specifically
prohibit segregated schools.*1?

In Nevada, the school law in existence prior to its con-
sideration of the Amendment excluded Negroes from public
schools and presecribed a penalty against any school which
opened its doors to such persons.*2® However, the statute
provided that school authorities might, if they deemed it
advisable, establish a separate school for colored children
and maintain it out of the general school fund. While the
legislature took no affirmative action after it ratified the
Amendment on January 22, 1867,#*! it similarly remained

418 Kan. Laws 1879, c. 81, § 1. This is the current law in Kan-
sas. KaN. Rev. Stars. § 27-1724 (1935).

416 The governor laid the proposed Amendment hefore the legis-
lature with the olservation that it would secure equal civil rights
to all citizens and both houses voted at once to ratify the Amendment
without further reference. Minn. Exec. Doc. 26 (1866); Minn.
House J. 26 (1860) ; Minn. Sen. J. 22, 23 (1866).

17 Minn, Laws 1864, c¢. 4, §1, amending Minn. Laws 1862,
c 1, §33

418 Minn. Exec. Docs. 25 (1866).

1% Minn. Stats., ch. 15 § 74 (1873).

420 Nev. Laws 1864-65, p. 426.

421 The governor presented the Amendment to the legislature
with an admonition that they were expected to ratify it and the ratifi-
cation was accomplished three days later. The journals indicate
virtually no opposition or advocacy of the Amendment. Nev. Sen. J.

9, 47 (1867) ; Nev. Ass. J. 25 (1867).
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inaetive after the decision in State v. Duffy, 7 Nev. 342
(1872), which vitiated the first section of the school law.
There is no subseqnent reference to the subject of separate
schools in the statute hooks and the segregatory statute
itself’ was dropped from subsequent ecompilutions of laws.4**

The Oregon evidence is singularly meager. There were
10 laws requiring or permitting racial separation in schools
either prior or subsequent to ratification of the Amendment
on Seplewber ¥, 1866. What the vatifying legislature un-
derstood as to the foree of the Amendwent and the signifi-
cance of the abortive attempt to withdraw its ratification
in 1868 on this subject is unavailable from the bare nota-
tions contained in the legislative journals.*** The contem-
porary newspapers are also barren of information on this
point.***  What evidence there is, indicates that separate
schools did exist at least in Portland as late as 1867 and
that they werve discontinued in 1871.4%"

Almost two years after the Amendment was submitted
to the states, Towa ratified on April 3, 1868.420 Neither the
stale constitution nor laws required or in any manner au-

422 See Nev. Comp. Laws (1929).

423 Ore. Sen. J. 25, 34-36 (1866) ; Id., at 271-272 (1868) ; Ore.
House J. 273 (1868); Ore. laws 1868, 114; Id., “Joint Resolu-
tions and Memorials” 13.

24 The Oregunian, the state’s leading newspaper, purportedly
carried all the legislative happenings in full. See The Oregonian,
September 14, 1866, None of its 1866 issues indicate more than
that the legislature considered the Amendment dealt with “equality”
and that the primary controversy was with respect to suffrage.
Ibid.. September 21, 18606.

425 See REvyorps, PorrtAnn Puslic Scuoos, 1875, 33 Ore.
Hist. Q. 344 (1932): W. P. A, Apurt LbpucarioN ProJECT,
History of Lpvcarion 18 Porrrann 34 (1937).

+26 Ratification was almost perfunctorily effected. lowa Sen. J.
265 (1868) Towa House J. 132 (1368).
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thorized racial separation in schools at that time.**? In-
stances of exclusion and segregation were being quickly
remedied without recourse to the courts.**®* Where the
courts were called upon, local practices of segregation in
schools were never sustained as lawful. Clark v. School
Directors, 24 Towa 266 (1868); Smith v. Directors of Inde-
pendent Schools Dist., 40 Towa D18 (1873); Dove v. Inde-
pendent School Dist., 41 Towa 689 (1875). The state
supreme court also forbade segregation by a common car-
rier in its dining facilities, predicating its decision squarely
upou the Fourteenth Amendment. (oger v. N. W. Union
Packet Co., 37 Towa 145 (1873).

Tn sum, the legislatures in all of the Union States which
ratified the Fourteenth Amendment, except three, under-
stood and contemplated that the Amendment proscribed
State laws compelling segregation in public schools.

C. The Non-Ratifying States Understood that the
Fourteenth Amendment Forbade Enforced
Segregation in Public Schools.

Four states did not ratify the Amendment, three spe-
cifically withholding endorsement and the other being un-
able to arrive at any definitive position. Delaware, in the
anomalous position of a former slave state which sided with
the Union, rejected it on February 7, 1867 with a resolution
which declared that ‘‘this General Assembly believes the
adoption of the said proposed amendment to the Constitu-
tion would have a tendency to destroy the rights of the
States in their Sovereign capacity as states, would be an
attempt to establish an equality not sanctioned by the laws

427 Jowa Const. 1857, Art. IX, §12; Towa Laws 1866, p. 158,
reinforcing the Acts of 1860 aud 1862 which required the instruction
of all children without regard to race. SCHAFFTER, THE lowa
Crvic Ricrits Acrt, 14 Towa [.. Rrv. 03, 04-65 (1928).

428 Dubugue Weekly Herald, January 30, 1867, p. 2; Des Moines
Towa State Register, January 29, 1868, p. 1; Id.,, February 19,
1868, p. 1.
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of nature or God. ...””*** Again, in 1873, the state legis-
lators denounced

(%3

. all other measures intended or caleulated to
equalize or amalgamate the Negro race with the white
race, politically or socially, and especially do they
proclaim unccasing ()])p()‘il'[l()ll to making Negroes
cligible {o publie otﬁcu to sit on juries, and to their
ﬂdmission iuto public schools where white children
attend, and to the adinission on terms of equality with
white people in the churches, public conveyances,
places of amusement or hotels, and to any measure
designed or haviug the effect to promote the equality
of the Negro with the white man in any of the rela-

tions of hte or which may possibly conduce to such
result.’’ 30

Then, shortly thercafter, the General Assembly in a series
of discriminatory statutes demonstrated that it fully under-
stood that equality before the law demanded non-segrega-
tion. It passed laws permitting segregation in schools,*st
places of public accommodation, places of public amuse-
ment and on public carriers.*® Delaware, however, de-
ferred sanctioning compulsory racial separation in public

schools until after this Court handed down the Plessy deci-
sion.*3?

MARYLAND.

Maryland was also a loyal former slave-holding state.
It rejected the Amendment on March 23, 1867.*** The

420 13 Del. Laws 256. See Del. Sen. J. 76 (1867} ; Del. House
J. 88 (1867) for speech of Governor Saulsbury reconmumending

rejection on the ground that it was a flagrant invasion of state
rights.

430 Del. Laws 1871-73, pp. 686-87.

+31 DEL. REV, STATS. €. 42 § 12 (1874); Del. Laws 1875, pp. 82-
83; Del. Laws 1881, ¢. 362.

432 Del. Laws 1875-77, ¢. 194,
133 D, Const. 1897, Art. X, § 2.
434 Md. Sen, [. 808 (1867) ; Md. House J. 1141 (1867).
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establishment of universal free public education here coin-
cided with the Reconstruction Period. Although Marvland
has always maintained a dual school system, it hag never
enacted a law specifically forbidding racial integration in
its public schools. Rather, separate and parallel provi-
stons were magde for the education of white and colored chil-
dren‘435

KenTUCKY.

The third of the states which rejected the Amendment
was Kentucky, a state with a slaveholding background and
generally sympathetic with the South with regard to the
status of Negroes although it did not secede. It was the
first to refuse ratification: its rejection was enrolled on
Jannary 10, 1867.**¢ While Negroes were denied or
severely limited in the enjoyment of many citizenship rights
at that time, including exclusion from juries,**” the legisla-
ture was silent on the specific question of compulsory segre-
gated schools.*®® Like its Maryland brothers, it passed
two discrete series of laws, one for the beuefit of white
children and the other for colored children. But no definite
compulsory education statute was enacted until 1904 **
although the constitution had been previously amended so
as to support such legislation.***

435 Md. Laws 1865, ¢. 160, tit. i-iv; Md. Rev. Code §§ 47, 60, 119
(1861-67 Supp.); Md. Laws 1868, c. 407; Md. Laws 1870, ¢. 311;
Md. Laws 1872, c. 377 ; Md. Rev. Code, tit. xvii §§ 95, 98 (1878).

136Ky, House J. 60 (1867); Ky. Sen. ]. 63 (1867).

137Ky. Laws 1865-66, pp. 38-39, 49-50, 68-69.

138 Ky, Laws 1869, c¢. 1634; 1 Ky. Laws 1869-70, pp. 113-127;
Ky. Laws 1871-72, ch. 112; Ky. Starts,, c. 18 (1873); Kvy. Gen.
Stats., ¢. 18, pp. 371 ¢t seq. (1881).

120 Ky, Laws 1904, pp. 181-82.

+10 Ky, Const. 1891, § 187.
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CALIFORNIA.

California was the only state whose legislature con-
sidered the Awendment and yet did not reach an official
stand on the matter.™' Before the Fourteenth Amend-
ment was proclaimed the law of the land, the legislature in
1866, relaxed the pattern of compulsory segregation when
the school law was revised to permit Negro children to enter
“white’’ schools, provided a majority of the white parents
did not object.®** This provision survived changes made in
the school laws in 1870 and 1872; and, in 1874, a bill to
eliminate segregated sehoolys led to the adoption of a law
whieh required the adimission of colored children ‘‘into
sehouls for white children® if separate schools were not
provided.'® Later in this same year the state supreme
court upheld segregated schools despite the petitioner’s
claim that this practice violated the Amendment. Ward v.
Flood, 48 Cal. 36 (1874). The legislature then revised the
school laws and eliminated the provisions which had been
held to require separate schools for Negro children.¢

#1 The Committee on Federal Relations in the Assembly and
Senate, respectively, recommended rejection and ratification of the
Amendment and no further action was taken. Cal. Ass. J., 17th
Sess., p. 611 (1867-68) ; Cal. Sen. J., 17th Sess., p. 676 (1867-68),

p. 676. See FLack, THE ADOPTION OF THE FOURTEENTH AMEND-
MENT 207 (1908).

442 Cal. Stats. 1866, p. 363. Purusant to this statute a number
of "white"” schools admitted colored children without untoward inci-
dent. Croup, EpucaTion 18 CaLIFORNIA 44 (1952).

443 Cal. Stats. 1873-74, p. 97.

444 Cal, Stats, 1880, p. 48, See Wysinger v. Crookshank, 82 Cal.
588 (1890). The laws segregating Chinese children remained on the
bonks probubly because it was the general impression that ouly dis-
criminatory laws aimed at Negroes were furbidden by the Tour-
teenth Amendment. Debates of the California Constitutional Con-
vention of 1873, pp. 631, 642, 64Y (1880).
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establishment of universal free public education here coin-
cided with the Reconstruction Period. Although Maryvland
has always maintained a dual school system, it has never
enacted a law specifically forbidding racial integration in
its public schools. Rather, separate and parallel provi-
sions were made for the education of white and colored chil-
dren.*®

KEeNTUCKY.

The third of the states which rejected the Amendment
was Kentucky, a state with a slaveholding background and
generally sympathetic with the South with regard to the
status of Negroes although it did not secede. It was the
first to refuse ratification: its rejection was enrolled on
January 10, 1867.**¢ ‘While Negroes were denied or
severely limited in the enjoyment of many citizenship rights
at that time, including exclusion from juries,** the legisla-
ture was silent on the specitic question of compulsory segre-
gated schools.**® Like its Maryland brothers, it passed
two discrete series of laws, one for the benefit of white
children and the other for colored children. But no definite
compulsory education statute was enacted until 1904 *¥
although the counstitution had been previously amended so
as to support such legislation.**

136 Md. Laws 1865, ¢. 160, tit. i-iv; Md. Rev. Code §§ 47, 60, 119
(1861-67 Supp.); Md. Laws 1868, c. 407; Md. Laws 1870, c¢. 311;
Md. Laws 1872, c¢. 377; Md. Rev. Code, tit. xvii §§ 95, 98 (1878).

430Ky, House J. 60 (1807); Ky. Sen. J. 063 (1867).

437Ky, Laws 1865-66, pp. 38-39, 49-50, 68-69.

138 Ky. Laws 1809, c¢. 1634; 1 Ky. Laws 1869-70, pp. 113-127;
Ky. Laws 1871-72, ch. 112; Kx. Srars, ¢. 18 (1873); Kv. Gen.
STATS., ¢. 18, pp. 371 ¢t seq. (1881).

439 Ky. Laws 1904, pp. 181-82.

+10 Kv. Consr. 1891, § 187.
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The evidence from the noun-ratifying states also indi-
cates that their legislatures understood or contemplated
that the Fourteenth Amendment forbade legislation which
enforced the separation of white and colored children in
publie schools.

CONCLUSIONS OF PART il

There is, therefore, considerable evidence and, we sub-
mit, conclusive evidence that the Congress which submitted
and the state legislatures and couventions which consid-
ered the Fourteenth Amendment contemplated and under-
stood that it would proseribe all racial distinctions 1 law
including segregation in public schools. A part of this
evidence consists of the political, social and legal theories
which formed the background of the men who framed the
Fourteenth Amendment and the Radical Republican ma-
jority in Congress at that time.

Congressional debates following the Civil War must he
read and understood in the light of the equalitarian prin-
ciples of absolute and complete equality for all Americans
as exemplified throughout the Abolitionist movement prior
to the Civil War.

Many of the members of Congress, in debating the bill
which became the Civil Rights Act of 1875, made it clear
in no uncertain terms that it was generally understood in
the 39th Congress that the Fourteenth Amendment was
intended to prohibit all racial distinctious, including segre-
gation in public school systems.

Running throughout the 39th (‘ongress was a determi-
nation of the Radical Republican majority to transform
these equalitarian prineiples into federal statutory and
constitutional law. They realized that these high prin-
ciples could not be achieved without effective federal legis-
lation. The infamous Black Codes were demonstrative
proof that the southern states were determined to prevent
the newly freed Negroes from escaping from au inferior
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statas even after the Thirteenth Amendment. The Radical
Republican majority realized that in the status of American
law at that time, the only way to achieve fulfillment of their
determination to remove caste and racial distinetions from
‘our Jaw would be lor them to ctfect a revolutionary change
in the federal-state relationship.

After many drafting experiments, the Committee of
IMifteen introduced in Congress the proposed amendment
to the Constitution which was to become the Fourteenth
Amendment.  The hroad and comprehensive scope of the
bill was clearly set Torth by Senator Howard, Chairman
of the Judiciary Committee.  An appraisal of the Con-
gressional  debadles during the period the Fourteenth
Amendment was being considered show conclusively that
in 80 far as section 1 was concerned, there could be no
dould that it was intended to not only destroy the validity
of the existing Black Codes, but also to deprive the states
of power to enaet any future legislation which would he
hased upon class or caste distinetions, 1t is likewise clear
that the Fourteenth Amendment was intended to be even
more cowmprehensive than the scope of the original bill
which, subsequently weakened hy amendment, became the
Civil Rights Act of 1866.

Throughout the debates in the 39th Congress and sub-
sequent Congresses, the framers of the Amendnient, the
Radical Republican majority in Congress, over and over
again, made it clear that: (1) future C'ongresses might in
the exercise of their power under section 5 take whatever
action they wight deem necessary to enforce the Amend-
ment; (2) that one of the purposes of the Amendment was
to take away from tuture Congresses the power to diminish
the rights intended to be protected by the Amendment;
and (3) they at all times made it clear that the Amendment
was meant to be self-executing and that the judiciary would
have the authority to enforee the provisions of the Amend-
ment without further implementation hy Congress. All of
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the decisions of this Court, without exception, have recog-
nized this prineiple.

Other Congressional debates, including those on the
readmission of certain states, the amnesty bills and other
legislation give further evidence of the intent of Congress
in regard to the broad scope of the Fourteenth Amend-
ment. The debates in Congress on legislation which was
later to become the Civil Rights Acet of 1875 made it clear
that efforts of states to set up segregated school systems
violated the Fourteenth Amendment. These debates were
more specific on the question of segregation in public educa-
tion because some states were already beginning to violate
the Fourteenth Amendment by setting up segregated sys-
tems.

A study of the statements and actions of those responsi-
ble for state ratification of the Amendment remove any
doubt as to their understanding that the Fourteenth Amend-
ment was intended to prohibit state imposed racial segre-
gation in public schools.

After addressing ourselves to questions 1 and 2 pro-
pounded by this (‘ourt, we find that the evidenee not only
supports but also compels the conclusions reached in Pari
One hereof. Wherefore, we respectfully submit, this Court
should decide that the constitutional provisions and statutes
involved in these cases are in violation of the Fourteenth
Amendment and therefore unconstitutional.
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PART THREE

This portion is directed to questions four and five of
the Court’s Order:

4

4. Assuming it is decided thuat segregation in
public schools violates the Fourteenth Amendment,

(a) would « decree necessarily follow provid-
ing that, within the limits set by normal geographic
school districting, Negro children should forth-
with be admitted to schools of their choice, or

(b) may this Court, in the exercise of its equity
powers, permit an effective gradual adjustment to
be brought about from existing segregated systems
to a system not based on color distinctions?

5. On the assumption on which questions 4(a)
and (b) are based, and assuming further that this
Court will exercise its equity powers to the end de-
scribed in question 4(b),

(@) should this Court formulate detailed de-
crees i these cases;

(b) if so what specific issues should the decrees
reach;

(c) should this Court appont a special master
to hear evidence with a view to recommending spe-
cific terms for such decrees;

(d) should this Court remand to the courts of
first imstance with directions to frame decrees in
these cases, and if so, what general directions
should the decrees of this Court mclude and what
procedures should the courts of first instance fol-
low m arriving at the specific terms of more de-
tarled decrees?



190

I.

This Court should declare invalid the constitutional
and statutory provisions here involved requiring segre-
gation in public schools. After careful consideration
of all of the factors involved in transition from segre-
gated school systems to unsegregated school systems,
appellants know of no reasons or considerations which
would warrant postponement of the enforcement of
appellants’ rights by this Court in the exercise of its
equity powers.

The questions raised involve consideration of the pro-
priety of postponing relief in these cases, should the Court
declare segregation in public schools impermissible under
the Constitution. The bhasic difficulty presented is in the
correlation between a grant of effective relief and tempo-
rary postponement. After carefully addressing ourselves
to the problem, we find that difficulty insurmountable.

A. The Fourteenth Amendment requires that a
decree be entered directing that appellants be
admitted forthwith to public schools without
distinction as to race or color.

It is fundamental that these cases concern rights which
are personal and present’’. Sweutt v. Pawnter, 339 U. S. 629,
635; see also Sipuel v. Board of Regents, 332 U. S. 631, 633.
These rights are personal because each appellant *¥ is as-
serting his individual constitutional right to grow up in our
democratic society without the impress of state-imposed
racial segregation in the public schools. They are present
because they will be irretrievably lost it their enjoyment is
put off. The rights of the adult students in the Sipuel,
Sweatt, and McLaurim cases required, this Court held, vin-
dication forthwith. A fortier:, 1his is true of the rights of

5 As used herein “appellant” includes the respondents in No.

10,
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children to a public education that they nmst obtain, if at
all while they are children. It follows that appellants are
entitled to he admitted forthwith to public schools without
distinetion ay (o race and eolor.

B. There is no equitable justification for postpone-
ment of appellants’ enjoyment of their rights.

Even if the Court should decide that enforcement of in-
dividaal and personal constitutional vights may be post-
poned, consideration of the relevant factors discloses no
equitable hasis for delaying enforcement of appellants’
rights.

Appellants have no desire to set precise bounds to the
reserve discretion of equity. They concede that, as a court
- of chancery, this Court has power in a proper case to mold
its reliet to individual circumstances in ways and to an ex-
tent which it is now unnecessary to define with entire pre-
cision. But the rights established by these appellants are
far outside the classes as to which, whether for denial or
delay, a ‘‘balance of convenience’’ has been or ought to he
struck.

These infant appellants are asserting the most im-
portant secular claimsg that can be put forward by children,
the claim to their full measwure of the chance to learn and
grow, and the inseparably connected but even more im-
portant claim to be treated as entire citizens of the society
into which they have been born. We have discovered no
case in which such rights, once established, have been post-
poned by a cautious calculation of conveniences. The
nuisance cases, the sewage cases, the cases of the over-
hanging cornices, need not be distinguished. They distin-
guish themselves.

The Fourteenth Amendment can hardly have been in-
tended for enforcenient at a pace geared down to the mores
of the very states whose action it was designed to limit.
The balance between the customs of the states and the per-
sonal rights of these appellants has Dheen struck by that
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Amendment. ‘[ A] eourtl of equity is not jusiified in ignor-
ing that pronouncenient under the guise of exercising cqui-
table jurisdietion.’” Youngstown Co, v. Sawyer, 343 U, 8.
579, 610 (concurring opinion).

Affirming the decree of one of the few judges still carry-
ing the traditional title and power of (‘hancellor, the highest
Court of Delaware epitomized equity in one of the cases now
before this bar when it declared in Gebhart v. Belton, 91 A,
2d 137, 149 that

“Mo vequire the plaintifls to wait another year
utider present conditions would he in elleet partially
to deny them that to which we have held they are en-
entitled.”’

Appellants, in the main, are obliged to speculate as to
factors which might be urged to justify postponemment of
the enforcement of their rights. Hitherto, appellees have
offered no justification for any such postponement. Instead
they have sought to maintain a position which 1s, essen-
tially, that a state may continue governmentally enforced
racism so long as the state government wills it.

In deeciding whether sufficient reason exists for post-
poning the enjoyment of appellants’ rights, this Court is
not resolving an issue which depends upon a mere pre-
ponderauce of the evidence. It needs no citation of author-
ity to establish that the defendant in equity who asks the
chancellor to go slow in upholding the vital rights of chil-
dren aceruing to them under the Constitution, must make
out an affirmative case of crushing conviction to sustain his
plea for delay.

The problem of effective gradual adjustiment cannot
fairly arise in three of the five cases consolidated for argu-
ment. In the Kansas case, there was a frank concession on
oral argument that elimination of segregation would not
have serious consequences. In Delaware, court-compelled
desegregation in this very case has already been accom-
plished. The case from the District of Columbia is here
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on a dismissal of the complaint on motion. In the oral argu-
ment the counsel for respondents implied that he fore-
saw no difficulties in enforcing a deeree which would abolish
segregation. Surely it would be curious as well as a gra-
tuitous agsumption that such a change caunot be expedi-
tiously handled in this nation’s capital. Cf. District of
Columbia v. John R. Thompson Co., 346 U. S. 100.

We can, however, put out of the case what is not in dis-
pute. We concede that there may well be delays of a purely
administrative nature involved in bringing about desegrega-
tion. Any injunction requires time for compliance and we
do not ask the impossible. We strongly urge, however,
that no reason has been suggested and none has been dis-
covered by us that would warrant denying appellants their
full rights beyond the beginning of the next school year.

But we do not understand that the ‘‘effective gradual
adjustment’’ mentioned in this Court’s fourth and fifth
questions referred to such conceded necessities. We pro-
ceed then, to consider possible grounds that might be put
forth as reasons for added delay, or for the postponement
of relief to appellants.

It has been suggested that desegregation may bring
about unemployment for Negro teachers. (Appellees’
Brief in Dawvis v. County School Board, p. 31; Transcript of
Argument in the same case, p. 71) If this is more than a
remote possibility, it undoubtedly can be offset by good faith
efforts on the part of the responsible school boards.*4¢ On
the other hand, if appellees’ suggestion is based upon an
unexpressed intention of diseriminating against Negro
teachers by wholesale firings, it is not even worthy of
notice in a court of equity.

#46 In view of the nationwide shortage of teachers, it is doubt-
ful that any unemployment would be more than transitorv, See
e.g.. New York Times, August 19, 1953, 31:8 ( S. M. Bouthardt puts
elementary teachers shortage at 116,000; August 24, 1953, 21:1
(Comm. Thurston and NEA on shortage) ; 22 J. Neg. Ed. 95 (1953).
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It has been bruited about that certain of the states in-
volved in this litigation will cease to support and perhaps
even abolish their public school systems, if segregation is
outlawed. (Dawis v. County School Board, Transcript of
Argument, pp. 69-70; Gebhart v. Belton, Transcript of Argu-
ment, p. 17; Briggs v. Eliott, Record on Appeal, p. 113.)
We submit that such action is not permissible. Cf. Rice v.
Elmore, 165 F. 2d 387 (CA 4th 1947), cert. dented, 333 U. S.
875. Any such reckless threats cannot be relevant to a con-
sideration of effective ‘‘gradual adjustment’’; they are
based upon opposition to desegregation in any way, at any
time.

Finally, there are hints and forebodings of trouble to
come, ranging from hostility and deteriorated relations to
actual violence. (Appellees’ brief in Briggs v. Eliott,
p. 267; Appellees’ brief in Davis v. County School Board,
p. 17) Obviously this Court will not be deterred by threats
of unlawful action. Buchanan v. Warley, 245 U. S. 60, 81.

Moreover, there are powerful reasons to confirm the be-
lief that immediate desegregation will not have the un-
toward consequences anticipated. The states in question
are inhabited in the main by law-abiding people who up to
now have relied upon what they believe—erroneously, as
we have demonstrated—to be the law. It cannot be pre-
sumed that they will not obey the law as expounded by this
Court. Such evidence as there is lends no support to de-
fendants’ forebodings. Note, Grade School Segregation:
The Latest Attack on Racial Discrimination, 61 Yale L. J.
730, 739, 743 (1952).

A higher public interest than any yet urged by appellees
is the need for the enforcement of constitutional rights
fought for and won about a century ago. Public interest
requires that racial distinetions proseribed by our Constitu-
tion be given the fullest protection. Survival of our coun-
try in the present international sitnation is inevitably tied
to resolution of this domestic issue.
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The greatest strength of our democracy grows out of its
people working together as equals. Our public schools are
v d]esigned to serve as perhaps the most powerful agency
for promoting cohesion among a heterogencouns democratic
people....” Mr. Justice Frankturter, coneurring in Hlinots
ex rel. McCollum v, Board of Education, 333 U. 8, 206, 216-
217.

C. Appellants are unable, in good faith, to sug-
gest terms for a decree which will secure effec-
tive gradual adjustment because no such decree
will protect appellants’ rights.

Question 5 assumes that the Court, having decided that
segregation in public schools violates the Fourteenth
Amendment, will, nevertheless, in the exercise of its equity
powers, permit an effective gradual adjustment from seg-
regated schools to systems not operated on the basis of
color distinctions. This necessarily assumes further that
reasons might be produced to justify consideration of post-
ponement of the enforcement of the present and personal
rights here involved. As we have pointed out immediately
hereinbefore we are unable to identify any such reason.

Appellants obviously are aware of the existence of
segregated school systems throughout the South similar
to those presently before this Court. Similarly, appel-
lants realize that the thrust of decisions in these cases
may appear to present complex problems of adjustment
because segregated schools have existed for nearly a cen-
tury in many areas of this country, Generalizations, how-
ever, as to the scope and character of the complexities
which might arise from immediate enforcement of appel-
lants’ rights would be unwarranted. This is demonstrated
in part by the fact that even in the five cases joined for
hearing, there appears to be no uniformity in the extent
of the task of adjustment from segregated to non-segre-
gated schools.
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Necessarily, consideration of the specific issues which
decrees should reach on the basis of the assumptions of
Question 5 likewise requires the assumption that reasons
will be adduced to warrant consideratiou of postponement
of enforcement of appellants’ rights, 447

Though no cogent reasons were offered to support them,
two suggestions of methods of postponement of relief to
appellants were made to thig Court in the original brief for
the United States. The first of these was ‘‘integration on a
grade basis,”’ i.e., to integrate the first grades immediately,
and to continue such integration until completed as to all
grades in the elementary schools (Brief, pp. 30-31). The
second was integration ‘‘on a school-by school’ basis
(Brief, p. 31).

The first suggestion is intolerable. It would mean the
flat denial of the right of every appellant in these cases.
The second plan is likewise impossible to defend because it
would mean the deliberate denial of the rights of many of
the plaintiffs. If desegregation is possible in some schools
in a district, why not in all? Must some appellants’ rights
be denied altogether so that others may be more conve-
niently protected?

447 It follows that there is no need for this Court to appoint a
Master. Since repeal in 1948 of the 1805 statute, 28 U. S. C.. § 863
(1946), forbidding the introduction of new evidence at an appellate
level, there would appear to be no reason why such master could
not be appointed. Certainly respected authorities have recom-
mended the practice of appellate courts’ taking evidence. See 1 Wic-
More, EvipEnce 41 (3d ed., 1940); Pounp, ArpeLLATE Pro-
c¢ebURE IN CiviL Cases pp. 303, 387 (1941); Note, 56 Harv. L.
Rev. 1313 (1943), and in other times and jurisdictions it has been
respected practice. See SmitH, ArpraLs oF THE Privy Councin
FROM AMERICAN PraNTATIONS 310 (1950); Rules of the Supreme
Court of Judicature, Order 58, Rules 1, 2; cf. New Mexico, Stat.
1949, c. 168, § 19. However, taking of evidence by a Master is un-
doubtedly a departure from normal practice on appeal and it may
result in loss of time to the prejudice of plaintiffs’ rights.
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Whether any given plan for gradual adjustment would
be effective would depend on the showing of reasons valid
in equity for postponement of enforcement of appellants’
rights. In accordance with instructions of this Court we
have addressed ourselves to all of the plans for gradual
adjustment which we have been able to find. None would
be effective. We recognize that the appellees, as school
offictals and state officers, might offer reasons for seeking
postponement of the effect ot decrces in these cases. There-
fore, we submit, affirmative answers to questions 4(b) and 5
can come only from appellees since they alone can adduce
reasons for postponement of enforcement of appellants’
rights.

In the absence of any such reasons the only specific issue
which appellants can recommend to the Court that the de-
crees should reach is the substantive one presented here,
namely, that appellees should be required in the future to
discharge their obligations as state officers without draw-
ing distinetions based on race and color. Onece this is done
not only the local communities involved in these several
cases, but communities throughout the South, would be left
free to work out individual plans for conforming to the then
established precedent free from the statutory requirement
of rigid racial segregation.

In the very nature of the judicial process once a right
is judicially declared proposals for postponement of the
remedy must originate with the party desiring that post-
ponement,

We submit that it would be customary procedure for the
appellees to first produce whatever reasons they might urge
to justify postponement of relief. Appellants then would
be in a position to advise the Court of their views with re-
spect to the matter.
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namely, that appellees should be required in the future to
discharge their obligations as state officers without draw-
ing distinctions based on race and color. Once this is done
not only the local communities involved in these several
cases, but communities throughout the South, would be left
free to work out individual plans for conforming to the then
established precedent free from the statutory requirement
of rigid racial segregation.
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spect to the matter.
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Conclusion

Under the applicable decisions of this Court the state
constitutional and statutory provisions herein involved are
clearly unconstitutional. Moreover, the historical evidence
surrounding the adoption, submission and ratification of the
Fourteenth Amendment compels the conclusion that it was
the intent, understanding and contemplation that the
Amendment proscribed all state imposed racial restrictions.
The Negro children in these cases are arbitrarily excluded
from state public schools set apart for the dominant white
groups. Such a pratice can only be continued on a theory
that Negroes, qua Negroes, are inferior to all other Ameri-
cans. The constitutional and statutory provisions herein
challenged cannot be upheld without a clear determination
that Negroes are inferior and, therefore, must be segre-
gated from other human beings. Certainly, such a ruling
would destroy the intent and purpose of the Fourteenth
Amendment and the very equalitarian basis of our Govern-
ment.

WHEREFORE, 1t is respectfully submitted that the judg-
ments in cases No. 1, 2 and 4 should be reversed and
the judgment in No. 10 should be affirmed on the grounds
that the constitutional and statutory provisions involved
in each of the cases violate the Fourteenth Amendment.
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SUPPLEMENT

An Analysis of the Political, Social, and Legal Theories
Underlying the Fourteenth Amendment

The first Section of the Fourteenth Amendment did not
spring full blown from the brow of any iundividual pro-
ponent. Primitive nutural rights theories and earlier con-
stitutional forms were the origius of its equal protection-
due process-privileges and immunities trilogy. The ocecasion
for the metamorphosis of wmoral premises to full-fledged
coustitutional status was the attack on the American sys-
tem of slavery. During the long antislavery crusade, the
trilogy became a form of shorthand for, and the spearhead
of, the whole of the argument against distinctions and
caste based on race.

Section One of the Fourteenth Amendment thus marks
the ‘‘constitutionalization’’ of an ethico-moral argument.
The really decisive shifts ocenrred before the Civil War,
and the synthesis was made, not by lawyers or judges, but
by laymen. Doctrines originally worked out and propa-
gated by a dissident minority became, by 1866, the dominant
constitutional theory of the country.

In both langunage and form, Section One was the distilla-
tion of basic constitutional and legal theories long under-
stood and voiced by leaders in a Congress upon which
history had cast both the opportunity and the obligation
to amend the Constitution to regulate relationships pro-
foundly altered by the abolition of slavery.! None can
doubt that the thrust of the Amendment was equalitarian
and that it was adopted to wipe out the racial inequalities
that were the legacies of that system. But beyond this, the
majestic generalities of the Section can be seen to have

t Graham, The Early Antislavery Backyrounds of the Fourteenth
Amendiment, 1950 Wis. L. Rev. 479-507, (10-601, hereinafter cited
Early Antislavery Backgrounds.
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evolved naturally and logically in the minds of the anti-
slavery generation.?

At the outset we point out that we do not set forth the
arguments of pamphleteers, or even of lawyers or con-
gressmen, to justify the validity of their constitutional
theories. We do not say that these theories were univer-
sally held, or deny that they were vigorously challenged.
Nor do we urge that the pre-tivit War Coustitution con-
tained the sweeping guarautees that the Abolitionists
claimed for Negroes. These are beside our present poind.
What we do undertake in this scetion is illmnination of the
constitutional language—the moral and ethical opinions
that were the matrix of the Amendment, the development
under terriffic counter-pressures of the prinecipal texts and
forms, the meaning of ‘‘equal protection’”” and ‘‘due
process’’ as understood and contemplated by those who
wrote those phrases into the Amendment.

2 Basic monographs and articles on the Fourteenth Amendment
and its major clauses are: 2 Crosskey, Poritics anp THE Con-
STITUTION IN THE HisTory oF THE UNITED STaTES cc. 31-32 (1953);
Frack, THE ApoPTiON OF THE FOURTEENTH AMENDMENT (1908);
THE JourNALs oF THE JoINT COMMITTEE OF FIFTEEN oN RECON-
sTRUCTION (Kendrick ed. 1914); TENBroEx, THE ANTISLAVERY
OriGINS oF THE FOURTEENTH AMENDMENT (1951) hereinafter cited
ANTISLAVERY ORIGINS ; WARSOFF, EQUALITY AND THE Law (1938);
Boudin, Truth and Fiction About the Fourteenth Amendinent, 16
N. Y. U. L. Q. Rev. 19 (1938); Fairman, Does the Fourteenth
Amendment Incorporate the Bill of Rights? The Original Under-
standing, 2 StaN, L. Rev. 5 (1949) ; Frank and Munro, The Original
Understanding of “Equal Protection of the Laws,” 50 CoL. L. REv.
131 (1950) ; Graham, The “Conspiracy Theory” of the Fourteenth
Amendment, 47 YarLe L. J. 371, 48 YarLe L. J. 171 (1938); Mc-
Laughlin, The Court, The Corporation, and Conkling, 46 Am. Hisr.

Rev. 45 (1940).
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1. The Declaration of The ‘“Self-Evident Truths”’

The roots of our American equalitarian ideal extend deep
into the history of the western world. Philosophers of
the seventeenth and eighteenth centuries produced an in-
tellectual climate in which the equality of man was a cen-
tral concept. Their beliefs rested upon the basic proposi-
tion that all men were endowed with certain natural rights,
some of which were surrendered under the so-called ‘‘social
contract.”” The state, in return, guaranieed individual
rights, and owed protection equally to all men. Thus, gov-
ernments existed, not to give, but to protect rights; and alle-
giance and protection were reciprocal. For his allegiance,
the citizen was guaranteed his rights and the equal pro-
tection of the law.?

This doctrine was the core of the first great statement
of American principles. To Jetferson and the other drafts-
men of the Declaration of Independence, it was ‘‘self-
evident’” that ‘‘all men are created equal,”” and ‘‘are
endowed by their Creator with certain unalienable Rights,”’
among which are ‘‘Life, Liberty and the pursuit of Happi-
ness,”’ and that ‘‘to secure these rights, Governments are
instituted among Men, deriving their just powers from
the consent of the governed.””*

3 LocKE, SECOND TREATISE ON GOVERNMENT ¢. 2 (1698). See
also Becker, THE DEcLARATION oF INDEPENDENCE (1926); SmiTi,
AMERICAN PHiLosorrY or Equarity (1927); WrIGHT, AMERICAN
INTERPRETATIONS oF NarturaL Law (1931); Corwin, The ““Higher
Law” Background of American Constitutional Law, 42 Harv. L. REv,
149, 365 (1928); Graham, Early Autislavery Backyrounds, supra
note 1, at 610-611; Hamilton, Property According to Locke, 41
Yare L. J. 864 (1932).

4 It is interesting to note in this context that Jetferson's original
draft of the Declaration, accepted by Franklin and Adams, the other
members of the sub-committee responsible for the drafting, contained
severe strictures on the King because of the slave trade. See BECKER,
ap. cit. supra note 3, at 212-213.
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Abhorrence of arbitrariness—the central element of due
process—and the ideal of a general and equal law—the
core of equal protection-——Dboth were implicit in the Lockean-
Jeffersonian premises. Slavery—with its theories of racial
damnation, racial inferiority, and racial discrimination—
was inherently repugnant to the American creed and the
Christian ethic. This fact was being rapidly and increas-
ingly sensed. As men seused it, they had to fit it into the
only political theory they knew: Governments existed, not
to give, but to profect human rights; allegiance and pro-
tection were reciprocal—i.e., ought to be reciprocal; rights
and duties were correlative—i.e., had to be correlatiwe if
Americans ever were to live with their consciences and to
justify their declared political faith.

Long before the Revolution, Quakers and Puritans
attacked slavery as a violation of the social compact and
Christian ethic.® After 1776, Jefferson’s ‘‘self-evident
truths’ put a cutting edge on all such pleas—made them
the broadswords in every attack. Idealists demanded that
America live up to her Declaration. ‘‘All men’’ must
mean all men, ‘‘Unalienable Rights . .. of lLafe, Liberty
and the pursuit of Happiness’’ must be given its full
human, not merely a restricted racial, application. Race
and color were arbitrary, insubstantial bases for accord
or denial of natural, human rights. Sensitive leaders soon
found themselves confronted with what Gunnar Myrdal

5 German Quakers of Pennsylvania had argued as early as 1688,
“Though they are black, we cannot conceive there 1s more liberty to

have them slaves [than] . . . to have other white ones. . . . We
should do to all men like as we will he done ourselves, making no
difference of what descent or colour they are. . . . Here is liberty

of conscience, which is right and reasonable ; here ought to e likewise
liberty of body. . . .” MooRE. NOTES 0N THE ISTORY OF SLAVERY
IN Massacuuserts 75 (1866). In 1700. in his antislavery tract,
THE SELLING OF JoseEru, the great Puritan elder, Judge Samuel
Sewall, declared, *“All men, as they are . .. Sons of Adam, are co-heirs,
and have equal Right unto Liberty.” Id. at 83-87. See also Graham,
Early Antislavery Backgrounds, supra note 1, at 614-615.
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treated recently as An American Dilemma® Having
pledged their ‘“Lives . . . Fortunes, and sacred Honor'' to
the causes of liberty and freedomn, either Americans endeav-
ored to live up to their creed or stultified themselves before
the world.

After the Revolution, the ‘‘self-evident truths’’ and the
provisions of the state Bills of Rights were employed as
weapons against slavery and against racial distinetions.”
Down through the Civil War, moreover, the ‘‘self-evident
truths’’ constituted precisely what Jefferson declared them
to be—political axioms—execept in the South after the
invention of the cotton gin.®* They were on every tongue
as rhetorical shorthand, and were popularly regarded as
the marrow of the Constitution itself. In justifying one

62 vols. (1944).

"In 1783, Chief Justice Cushing, pointing to the “All men are
born free and equal” clause of the Massachusetts Bill of Rights,
declared that “ . slavery is inconsistent with our conduct and
Constitution, and there can he no such thing as perpetual servitude
of a rational creature.” MOoorE, op. cit. supra note 5, at 209-221.
Four years later, Congress passed the Northwest Ordinance outlaw-
ing slavery in the territories. 2 THorPE, THE FEDERAL AND STATE
ConstituTioNs, CoLoNIAL CHARTERS, AND OTRER OrGanNic Laws
957-962 (1909). Vermont effected abolition hy constitutional clause;
other northern states hy prospective legislative action. Graham, Early
Antislavery Backgrounds, supra note 1, at 617.

8 While early southern leaders in Virginia accepted Jetfersonian
concepts of natural rights, contract, and equality, later leaders and
theorists defended the slave society on the basis of Greek concepts.
Man had no rights save those created hy the state. Men were inher-
ently unequal, and the end of the state was not equality but justice.
Each man would have status in accordance with his ability. Such
theorists posited the inherent inferiority of the Negro. Their theory
was broad enough to justify slavery for any man, irrespective of race
or color. See THE PrRO-SLAVERY ARGUMENT, AS MAINTAINED BY
THE MosT DIsTINGUISHED WRITERS OF THE SOUTHERN STATES
(1853). See also 1 Tue Works ofF Joux C. CaLrouN 393-394, 6
id. at 182-183 (Crallé ed. 1854-1855); Srain, THE PoLITICAL
THEORY or Joun C. CALHoOUN ¢. 8 (1951).
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revolution, Jefferson no less than Locke had laid the
groundwork for another. The dominating premise that
governments were instituted for protection and that they
derived their just powers from the cousent of the governed
had hegun to make slavery, and with it race distinetions,
untenable. What slowly took shape was an ethical inter-
pretation of American origins and destiny.

2. The Moral Suasion Campaign and Its Rejection

The Age of HEnlightenment of the seventeenth and
eighteenth centuries gave birth to a world-wide antislavery
movement., A wave of humanitarianism, embracing quests
for abolition of slavery, suffrage for women, and penal,
land, and other reforms, swept across the United States
of the early nineteenth century. Because of its dramatic
qualities, the American antislavery movement assumed
even larger proportious and eventually overshadowed the
other phases.! Like them, it was based tundamentally on
Judeo-Christian ethic and was formulated in terms of
equalitarianism and natural rights.

The early antislavery movement was a campaign of
moral suasion. Rational men appealed to other rational
men to square precept with practice. Proponents of
equality, who were by that definition oppounents of slavery,
sought to persuade slaveholders of the error of enslaving
other men, i.e., of denying equality to those held as slaves.
That campaign bore early fruit in Virginia, in the uplands
of the Carolinas, and even in the deeper South. The appeal
to the South ultimately broke on the hard rock of economic
self-interest after invention of the cotton gin. Geogra-
phy and migrations tended further to sectionalize the
institution. Quakers and Scotch-Irish yeomen from Vir-
ginia and the Carolinas, unable to arrest spread of a labor
system they detested, and others from the deeper South,
fled en masse, settling generally in Ohio and Indiana. There

9 NvE, Ferrerep Freepom 2, 10-11, 217-218, and passim (1949).
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they were joined by staunch Puritan and Calvinist stocks
from New York and New England. Thus, the antislavery
movement became sectionalized with important centers in
Ohio, western New York, and Pennsylvauia.

Spearheading the movement was the American Anti-
Slavery Society, founded in 1833 and headed by the
wealthy Tappan brothers. Recruited and led by Theodore
Weld,'® a brilliant orator and organizer, and by his co-
leader, James G. Birney,'" a converted Alabama slave-
holder and lawyer, whole communities were abolitionized
in the years 1835-1837. Appeals were aimed at influential
leaders; lawyers in particular were sought out and re-
cruited by the scove.

This appeal was an ethico-moral-religious-natural rights
argument. It was addressed by the revivalists to their
countrymen as patriots, Christians, and ‘‘free moral
agents.”” ““The law of nature clearly teaches the natural
republican equality of all mankind. Nature revolts at
human slavery. ... The Law of God renders all Natural
Rights inalienable. . . . Governments and laws are estab-

10 See Tuomas, Tueopore WELD (1950) ; LETTERS 0F T HEODORE
DwicaT WELD, ANGELINA GRIMKE WELD aAND SARAH GRIMKE,
1822-1844, 2 vols. (Barnes and Dumond ed. 1934) cited hereinafter as
WeLD-GRIMKE LETTERS. See also Barnes, Tui: ANTI-SLAVERY
ImpuLsg, 1830-1844 (1933). Weld was a tireless speaker and pam-
phleteer who turned out documents that became guide posts in the
antislavery movement: SLavery as It Is (1839); Tue Power oF
Concress Over THE District oF CoLumsiA (1838); THE BiIBLE
AGAaINsT SrLaveEry (1837). Such persons as William Jay, John
Quincy Adams and Senator Robert C. Winthrop relied on Weld for
legal research. See 2 WEeLD-GRIMKE LETTERS 748, 956-958. The
evangelical character of the antislavery movement helps account for
the flood of arguments that poured from it. It was even organized
on an analogy drawn from early Christian evangelists with its Seventy
and its Council of Twelve.

11 See Birney, James G. Bmrney ann His Trurs (1890);
LetTERs oF JaMEs G. Birney, 1831-1857, 2 vols. (Dumond ed. 1938),
referred to hereinafter as BIRNEY LLETTERS.
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lished, not to give, but to protect . . . rights.”’ 1?2 Negroes,
they continued, were ‘‘not naturally inferior.”” They sim-
ply had been degraded by slavery. They were persons,
endowed by God with all the attributes of personality.
Their enslavement could no more be justified than could
chattelization of men with red hair. Slavery rested on a
capricious, discredited classification.’® It simply was insti-
tutionalized false imprisonment. White men were pro-
tected against enslavement and against false imprisomn-
ment. ‘“What abolitionists demand as naked justice is
that the benefit and protection of these just laws be extended
to all human being alike . . . without regard to color or any
other physical peculiarities.”” !+

Racial discrimination, in short, was repugnant both as
a breach of equality and as a breach of protection. Because
it was a breach of protection, it also was a breach of
equality; and because it was a breach of equality, it was
thereby au even greater breach of protection. This was
the outcome of Americans’ triple-barreled major premise
which posited the purpose of «li government to be the
protection of inalienable rights hestowed upon «ll men by
their Creator. Once that compound premise was granted—
and in the generations since 1776 virtually all Americans

12 Orcort, Two LECTURES ON THE SUBJECT OF SLAVERY AND
AsoLiTioN 24-29 (1838).

13 The idea that race and color were arbitrary, capricious stand-
ards on which to base denial of human rights was implicit in all anti-
slavery attacks on discrimination and prejudice. Yet it was when the
constitutional-legal attack hegan to reinforce the religious one that
such arguments became explicit, and the concept of an arbitrary classi-
fication developed. Lawyers like Ellsworth, Goddard, Birney (Philan-
thropist, Dec. 9, 1836, p. 3, cols. 4-5), Gerrit Smith {see AMERICAN
ANTI-SLAVERY SOCIETY, 3 ANNUAL REePorTs 16-17 (1836)) and
Salmon P. Chase (SpeecH . . . IN THE CASE oF THE COLORED
Woman, MATILDA . . . 32 (1837)) helped to formulate the concept
and linked it with the principles of equality, affirmative protection,
and national citizenship.

14 OLcoTT, op. cit. supru note 12, at 44.
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outside the South had spoken as if they granted it—the
abolitionists’ conclusions were unassailable. The heart of
it was that these basic ideals of liberty, equality, and pro-
tection were deemed to be paramount by reason of their
place in the Declaration and deterwinative by reason of
the place of the Declaration in American life and history.

The issue had to be resolved within the framework of
the constitutional system. Appeals to ethico-moral con-
cepts and to natural rights were good enough to argue as to
what ought to be. Reality was something else again. Con-
stitutional reality was that the status of inhabitants of
the United States, white or Negro, was fixed by the Consti-
tution. Social reality was that the great mass of Negroes
were slaves.

Inevitably, then, the first skirmishes as to the rights
claimed for Negroes had to be fought out in the case of
free Negroes.!®> The targets here were northern black
laws—the laws in Ohio and Connecticut; the techniques
were persuasion, conversion, and demonstration. It was
in the course of this campaign that what presently became
the constitutional trinity of the antislavery movement
received its decisive synthesis.

The first comprehensive crystallization of antislavery
constitutional theory occurred in 1834 in the arguments of
W. W. Ellsworth and Calvin Goddard, two of the out-
standing lawyers and statesmen of Connecticut, on the

appeal 1% of the conviction of Prudence Crandall for viola-

15 For characteristic references to plans for bettering the lot of
the free Negro, see 1 WELD-GRIMKE LLETTERS, op. cit. supra note 10,
at 132-135, 262; AMERICAN ANTI-SLAVERY SociEry, 4 ANNUAL
ReporTs 32-35, 105-111 (1837), 5 AnNuaL Reports 127 (1838).
For evidence of how large the condition of the free Negroes, and
plans for their betterment, figured in the early A. A. S. S. strategy,
see The Condition of Free People of Color in the United States,
The Anti-slavery Examiner $#13a (1839), apparently written by
Judge William Jay, reprinted in his MiscELLaNEous Works 371-
395 (1853).

16 Crandall v. State, 10 Conn. 339 (1834).
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tion of an ordinance forbidding the education of non-
resident colored persons without the consent of the ecivil
authorities.!” They reveal this theory as based on broad
natural rights premises and on an ethical interpretation
of American orvigins and history. Four ideals were central
and interrelated: the ideal of human equality, the ideal of
a general and equal law, the ideal of reciprocal protection
and allegiance, and the ideal of reason and substantially
as the true bases for the necessary discriminations and
classifications by government. Race as a standard breached
every one of these ideals, as did color. What was attacked
was denial of human equality and denial of protection
of the laws—denials inherent in any racial discrimination
backed by public authority. Slavery was the arch evil in
this respect, and the primary one, both because of the
magnitude of its denials and deprivations and abridgments,
and because these necessarily established a whole pattern
of discrimination based upon race and color alone. It was
this pattern of public discrimination that was combatted
no less than slavery. It had to be combatted because it was
deemed a part of slavery.

Although neither slavery nor segregated schools was
the issue in the case, the Ellsworth-Goddard argument is
one of the classic statements of the social and ethical case
for equality of opportunity irrespective of race. It gave
immense impetus to the emerging concept of American
nationality and citizenship. Fully reported and widely cir-

17 REPORT oF THE ARGUMENTS or CoUNsiL IN Tie Casg oF
PrupenNce CranpaLL, P’Lrr, 13 Egror, vs. STATE oF CONNECTICUT,
Berure THE SuUPREME Court oF [Erruwrs, a1 THEIR SESSION AT
BrookLyn, Jury Tera, 1834, The arguments are printed in con-
densed form in the official report, Crandall v. State, supre nole 16,
at 349-353 (1834). Sce alsu Jav, MisceLiaReous WRITINGS ON
Svavery 34-51 (1853); Stiener, History or SLavEry 1N CoNN.
45-52 (1893); Von Houst, ConstitutioNAL History 1828-1846
98, 99 (1881); McCarvon, Trial of Prudence Crandall, 12 Conn.
Mac. 225-232 (1908) ; Ny, op. cit. supra note 9, at 83.
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culated as a tract, it soon becane one of the fountainheads
of antislavery constitutional theory. It figured prominently
in Abolitionist writings throughout the ‘thirties. In the
spring of 1835, Judge Willinm Jay, Abolitionist son of the
first Chief Justice and one of the founders and vice-
presidents of the Americau Anti-Slavery Society, devoted
fiftteen pages of his Inquiry into the Charucter and Ten-
dency of the Colonization and Anti-Slavery Societies *® to
a slashing attack on the trial court’s decision.

The due process element of our modern trilogy was
introduced in the course of a determined attack made in
1835 by the Weld-Birney group upon Ohio’s black laws.
Enacted in 1807, these laws embodied prohibtions against
Negro immigration, employment, education, and testimouny.
A report ** prepared at Weld’s direction by a committee of
the newly formed Ohio Anti-Slavery Society appealed to
the American and Christian conscience. Notwithstanding
the affirmative duty of all government to ‘‘promote the
happiness and secure the rights and liberties of man,’’” and
despite the fact that American government was predicated
on the ‘‘broad and universal prineiple of equal and unalien-
able rights,”” these statutes had singled out a ‘‘weak and
defenseless class of citizens—a class convicted of no crime
—no natural inferiority,”” and had invidiously demanded
their exclusion from ‘‘the rights and privileges of citizen-
ship.”” This, it was argued, the Constitution forbade.
“Our Constitution does not say, 4l men of a certain color
are entitled to certain rights, and are born free and inde-
pendent. . . . The expression is unlimited. . . . Al men are
so born, and have the unalienable rights of life and liberty
—the pursunit of happiness, and the acquisition and pos-
session of wealth.”’

18 Reprinted in Jav, MisceLLaNneous WRITINGS ON SLAVERY 36
(1853).

1% PrRocEEDINGS oF THE OH10 ANTI-SLavErRY CoNVENTION HELD
AT Purnam 17-36 (April 22-24, 1835).
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These were the doctrinal cornerstones.”™ Tliey were the
heart ot the ethico-inoral-historical-natural rights argument
which the American Anti-Slavery Society hroadeast iu the
nmid- and late-‘thirties. They were broadeast particularly
throughout Ohio, western New York and Peunsylvania,

20 1t is not implied that these arguments were without antecedents,
Barlier (1819-21) in the contruversy over Missouri's admission, the
provision in its Constitution prohibiting immigration of free Negroes
prompted antislavery arguments based on the republican form of
government and comity clauses. See Brraess, THE MippLE PERIOD,
1817-58 ¢. 4 (1897); Mcl.aucHLIN, CoNsTiTuTioNAL HISTORY OF
THE UNITED STATES ¢. 29 (1935); WiLsoN, RISE AND FALL oF THE
Srave Power ce. 11-12 (1872), especially at 154,

Later, the Horton episude, and the protracted contruversy over
southern seamen'’s laws whereunder northern and British free Negro
seamen were confined to yuarters or jailed while in southern ports,
gave further impetus to theories of national or American citizenship.
The former was a cattse célébre of 1826-1827 involving a statute of
the District of Columbia which authorized sale {or jail fees of sus-
pected fugitive slaves.  Horton, a [ree Negro of New York, who had
been arrested and threatened with sale, was saved by timely aid of
Abolitionist friends who capitalized the incident.  See Jay, MiscEL-
LANEOUS WRITINGS ON SLavERY 48, 238-242 (1853) ; TUrcKERMAN,
WinriaM Jay anp THE ConsTITUTIONAL MOVEMENT FOR ABOLITION
oF Sravery 31-33 (1893); 3 Coxu. DEs. 535 (1826). Regarding
the seamen's controversy, see Hamer, Great Hrituin, the United
States and the Negro Scamen Acts, 1822-1848, 1 ]. o So. Hisr. 1-28
(1935); H. R. Rer, No. 80. 27th Cong., 3rd Sess. (1843).

Later, in 1844, the Hoar incident occurred, in which Judge Samuel
Hoar of Massachusetts, proceeding to Charleston to defend impris-
oned Negro seamen, was expelled from South Carolina by legislative
resofution.  See Hamer, swpra, and the elaborate documentation in
StaTE DocuMEeNTS ON FEDERAL RELATIONS: THE STATES AND THE
UnNITED STATES 237-238 (Ames ed. 1904).

The Hoar expulsion and the numerous laws, both North an
South, excluding free Negroes and mulattoes, were cited repeatedly
in the debates of the ’fifties and in 1866. See, for example, Cona.
Guore, 3th Cong., Ist Sess. 475 (1806) (Remarks of Sen. Trum-
bull).
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Rhode Island, and Massachiusetts.?t Weld was the director
and master strategist; Birney, the forensic quartermaster
aud attorney general. The ““Twelve’ and the **Seventy’’
were the chosen instruments. These were the two dedicated
hand-picked groups of trained leachers, ministers, divinity
students, self-named atter the early Christitan Apostles.
Their revivals converted thousands before funds ran out
and southern antagonism crippled the movement. Numer-
ous anti-slavery newspapers and coordinated pamphlet and
petition campaigns were reinforeing media.

The trouble, of course, was thal northerners were still
largely indifferent to or unreached by this program, while
the South rejected it almost without a hearing. Coincidence
played a great part here. Alarmed lest educated Negroes
foment slave insurrections, the South further tightened its
controls.?* Fortuitously, the Vesey and Turner uprisings
had seemed to offer frightening confirmation of fears in this
regard. Meanwhile, cotton profits and politics had begun
. to rationalize slavery as ‘‘a positive good.”” The insidious
k belief spread that the South must insulate herself, safe-

guard her ‘““‘peculiar institutions,”” and remove them even
from discussion and eriticism.?® In the Pinckney Report of
1836,%¢ pro-slave theorists sought to implement these con-
| victions. To reinforce Callioun’s defensive doctrines of
concurrent majority and state interposition, and in a de-

21 See especially BARNES, op. cit. supra note 10, cc. 2, 3, 4, and
WEeLD-GrRIMKE LETTERs and BIrRNEY LETTERS, op. cit. supra notes
10, 11.

22 See EaToN, FrEEpOM 0¥ THOUGHT IN THE OLD SOUTH c. 5
(1940) and statutes there cited; SypNor, DEVELOPMENT OF SOUTH-
ERN SECTIONALISM 1819-1848 (1948).

28 See JENKINS, ProsLAvERY THoUGHT IN THE OLD SOUTH
{1935) ; and the histories of Eaton and Sydnor, op. cit. supra note
22; and Wirtsie, Joun C. Carvouxw, NuLLirier, 1828-1839 c. 20,
esp. 283-286 (1949 ; ¢f. Corwin, National Power and State Interposi-
tion, 1787-1861, 10 Micu. L. Rev. 535 (1912).

#* H. R. Rep. No. 691, 24th Cong., 1st Sess. (1836).
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termined attempt to proteet slavery in the Federal District
from possible interference or abolition by (‘ongress under
its sweeping powers over the Distriel and {erritories,
Pinckney and his colleagues in the House employed the due
process clause of the Fifth Amendinent and ‘“the principles
of natural justice and of the social compact.” **

3. The Political Action Campaign

A. Systemization

Thus, the antislavery campaign was set back, its piece-
meal conversion and demonstration program was frustrated
at the outset by barriers that held slavery to be a positive
good—untouchable even where Congress had tull powers
over it. Antislavery men were denied the use of the mails.
Their antislavery petitions were throttled by Congressional
‘‘gags’’. They were forced to defend even their own rights
to speak and write and proselytize. In consequence, the anti-
slavery leaders had to reorient their whole movement and
strategy.2®

This reorientation, greatly accelerated by the Pinckney
Report, was marked by rapid ‘‘constitutionalization’’ of
the higher law argument. There was a shift from an over-
whelming faith in moral suasion to a reluctant resort to
political action, from efforts to convince Americans of the
expediency and justice of freeing their slaves, to a search
for constitutional power to free them.*’

These tendencies may be traced today in the pages of
the Weld-Grimke and Birney Letters, in a vast pamphlet
literature, in annual reports of the state and national

26 Id. at 14,

26 DuMoNDp, THE ANTISLAVERY ORIGINS oF THE Civi WAaR
(1938) ; NYE, op. cit. supra note 9.

22 Dumanny, ap, cil, supra note 26, especially ce. 5-0; T, C. SmrrH,
Tre Liserty AND FrEE So1n Parties 18 71k Nortawest (1897)
Nvye, op. cit. supra note ), Cf, Cravex, Tue Commng or rae CIviL
War (1943) ; Nevins, OroeaL or tae Uniox (1947),
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societies,® but most satistactorily in the colunmms of Birney’s
l Plalanthropist®  Calhoun and **positive good’' theorists
had fashioned a constitional system that promised absolute
protection for slavery and ignored the vonstitutional refer-
ence to xlaves as ‘“‘persons,’’ referring to them whenever
possible as “*property.”” These theorists also employed
the “‘compact’ and ‘‘compromises® of 1787 as a device
that removed slavery from the reach not merely of state
and federal legislatures but from adverse discussion and
criticism.

Birney and his colleagues now formulated a counter-
system, one which exalted liberty and exploited the found-
ing fathers’ use of ‘‘persons.”” Denying all limiting force
to the ‘‘compact’’ or ‘‘compromises,’’ this group hailed
the spirit of the Declaration, of the Constitution, and
American institutions generally. They seized on the lead-
ing provisions of the state and federal bills of rights as
affirmative guarantees of the freedom of the slaves.?®

28 Read straight through, the six ANNUAL Proc. AND REer. or
AMERICAN ANTISLAVERY SocIETY (1833-1839) and the five ANNI-
VERSARY Proc. oF THE Omnio ANTISLAVERY Sociery (1836-1840)
reveal the shift from confident evangelism to determined self-defense
and political action. Not until after the Pinckney Report (supra
note 24), the “Gags” denying antislavery petitions, and the refusal
of the South to countenance discussion of the issue, does one find
serious interest in political movements and tactics. The THIrD
AnnuarL Rerorr oF THE A. A. S. S. (May 10, 1836) signed by
Elizur Wright is thus the turning point and a catalog of the factors
that had reoriented opinion. By the S1xTH ANNUAL REPORT OF THE
A, A, S. S, (1839), the “imperative necessity of political action”
caused Wright to devote much of his space to convincing the still
hesitant and divided membership.

29 Birney’s career as an editor can be followed in the BirNEY
LETTERS, op. cit. supra note 11 (sce index entries “Philanthropist™),
and in his pamphlet NARRATIVE OF THE LATE Ri0ToUs PPROCEEDINGS
AcAINST THE LiBerTy oF THE Prrss In Cincinnary (1836).

30 Sometimes Abolitionists, in desperation, appealed to a higher
| law beyoud the Constitution, hut this was not a consistent argument
or one possible within the legal framework.
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In his earlier writings,?! Birney’s ethical interpreta-
tion of American origins and history was essentially that
of the Crandall argument and the Ohio Anti-Slavery Society
reports. The natural rights creed of the Declaration, the
universality of guarantees of the state bills of rights,
the Signers’ and the Fathers’ known aversion to slavery,
the ‘“‘color blinduess®’ of the Articles of (‘onfederation, the
outright prohibition of slavery in the territories by the
Northwest Ordinance, and above all, the silence, the
euphemisms, the circumlocutions of the Constitution—
these were the recurrent and expanding points. Not merely
slavery, but all public race discrimination was ethically
and morally wrong., It was so because it was a denial of
the rights and protections that governments were estab-
lished to secure.

After the Pinckney Report, however, and especially
after the growing mob action against Abolitionists began
to make it clear that state bills of rights were not self-
executing but rested on local enforcement, Birney re-
examined his position. Everywhere there was this anomaly:
the great natural and fundamental rights of conscience,
inquiry and communication, secured on paper in every
constitution, nevertheless were denied and abridged daily
for want of sanctions. All men by nature ‘‘possessed’’
these indispensable rights; all constitutions ‘‘declared”’
and ‘‘secured’ them. It was the bounden duty of all
governments ‘‘created for the purposes of protection” to
safeguard and enforce them. Yet the hard fact was that
state and local governments were flagrantly, increasingly
derelict. Nothing, southerners argued, could be done about
it.

Challenged in this manner, Birney and his aides shifted
their ground. They advanced from the old position that

81 BIRNEY LETTERS, op. cit. supre note 11, TFor a fuller and docu-
mented summary, see Graham, Early Antislavery Backgrounds, supra
note 1, at 638-650.
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the Federal Constitution was neutral-—*‘or at least not
pro-slavery’’—io the stand that the document was anti-
slavery, Constifutionalization of the natural rights agru-
ment proceeded at a much more rapid pace. No longer was
the fight waged merely detensively in belialf of the right
to proselytize, or counter-defensively to support sweeping
Federal powers over the Distriet and territories; more and
more the antislavery forces fook the offensive against
slavery itself.32

Thus, by December 1836, the Abolitionists’ argument was
recrystallizing around three major propositions:

First, the great natural and fundamental rights of life,
liberty, and property, long deemed inherent and inalien-
able, were now held to be secured by both state and national
constitutions.

Second, notwithstanding this double security, and in
disregard of the obligation of governments to extend pro-
tection in return for allegiance, these rights were being
violated with impunity both on national soil and in the
states, (a) by the fact of slavery itself, (b) by mob action
directed against those working for abolition, (¢) by flagrant
diseriminations against free Negroes and mulattoes.

Third, race and color—‘‘grades and shades’’—when-
ever and wherever employed as criteria and determinants
of fundamental rights, violated both the letter and spirit of
American institutions; race per se was not only an ignoble
standard; it was an irrational and unsubstantial one.

The problems of implementing this theory, Birney
worked out in several series of articles during 1837.
Rescrutinizing the document, he began to make the same
rigorous use of the Federal Bill of Rights that previously

*2 See Graham, Early Antisluvery Buckgrounds, supra note 1, at -

650-653.
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he and others had made of Ohio’s. Ulthnately, he focused
on the due process clause employed in Pinckney’s Report :*3

““The Constitution contains provisions which, if
litevally carried out, would extinguish the entire
system of slavery. It g guarantees to every state in
the union a republican form of government, Art. IV,
Sec. 4th. A majority of the people of South Carolina
are slaves; can she be said properly to have a
republican form of government? It says, that ‘the
right of the people to be seeure in their persons,
houses, papers and elfects . . . against unreasonable
searches and setzures, shall not be violated.” Slaves,
Sir, are men, constitute a portion of the people:
Is that no ‘unreasonable seizure,’ by which the man
is deprived of all his earnings [effects?]—by which
in faet he is robbed of his own person? Is the
perpetual privation of liberty ‘no unreasonable
seizure’? Suppose this provision of the Constitu-
tion were literally and universally enforced; how
long would it be before there would not be a single
slave to mar the prospect of American liberty?
Again, ‘no person shall e held to answer for a
capital or otherwise infamous crime unless on the
plesentmcnt or indictment of a grand jury, exeept
in cases arising in the land or naval forees, [sic]
nor shall any person be compelled in any case to wit-
ness against himself; nor be deprived of 11te, liberty
or property without due process of law.’” Art. V
Amendments.

““Are slaves ever honored with indictment by a
grand jury? Are they never compelled ‘to witness
against themselves’? never tortured until they lie
against their own lives? never deprived of life with-
out ‘due process of law’? By what ‘due process of
law’ is it, that two millions of ‘persons’ are deprived
every year of the millions of dollars produced by
their labor? By what due process of law is it that

33 Philanthropist, Jan. 13, 1837, p. 2. Birney continued his
“Reply to Judge L” in the Jan. 20 and 27, 1837 numbers, and in the
former demonstrated his {orensic powers by brilbhant caricature of
the South’s efforts tu suppress discussion of slavery.
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56,000 ¢ persous,’ the aunual increasce of the slave
population, are aunually deprived of their ‘liberty’?
Such guestions may seein impertinent, to Mr, L,
but when lLe shall feel that the slave is a ‘person,’
in very deed. and has rights, as inalieuable as his
own, he will acknowledge their propriety.  Again
“‘In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public tvial, by an im-
partial jury . .. and io be mformed of the nature
and cause of the aceusation; to be confrouted with
the witnesses against him; to have compulsory pro-
cess for obtaining wituesses in his favor; and to
have the assistanee ol Conusel For his defense.”  Art.
VI of the Amendments. Take all the above provisions
in couneetion with that elause nnder Art. V1, which
declares that *This Constitution and the laws of the
United States which shall be made in pursuance
thereof’ ele., ‘shall be the supreme law of the land,
and the judges in every state shall be bound thereby,
anything in the (‘onstiiution or laws of any state to
the contrary notwithstanding'—and then earry them
out to their full extent, and how long would it be
ere stavery would be utterly prostrated? I do not
say they were inserted with a specific view toward
this end, but T do say, that so long as they shall stand,
the Constitulion of these Ulwmted] States will be
a perpetual rebuke 1o the selfishness and injustice of
the whole poliey of the slaveholder. The provisions
embody principles which are at entire enmity with
the spirit and practice of slavery. How an Instru-
ment, containing such priuciples, can be tortured to
express a sanction to slavery, I am yet to learn.”” 3

Reassimilation of the old theory into the Bill of Rights
now proceeded rapidly.® The various clauses restraining
the powers of Uongress began to be popularly regarded as
sources of Congressional power, The initial premise in

4 Ibid.

#5 Resolutions and petitions still were the chief media in evolving
this system of constitutional shorthand, Similarity of the revivalists’
lectures from place to place. their widespread civenlation ol the Philan-
thropist and printed tracts, Birney's own speakig tours, all con-
tributed to resulting stercotypes.
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he and others had made of Ohio’s. Ultimately, he focused
on the due process clause employed in Pinckney’s Report :*

““The Constitution contains provisions which, if
literally carrvied oat, would extinguish the entire
system of slavery. It guaraniees {o every state in
the union a republican form of govermment, Art. IV,
Sec. 4th. A mujority of the people of South Carolina
are slaves; can she bhe said properiy to have a
republican form of government? It says, that ‘the
right of 1he people to he secure in their persons,
houses, papers and etfects . . . against unreasonable
searches and seizures, shall not be violated.” Slaves,
Sir, are men, vonstitute a portion of the people:
Is that no ‘unreasonable seizure,” by which the man
is deprived of all his earnings [effects?]—by which
in fact he is robbed of his own person? Is the
perpetual privation of liberty ‘no unreasonable
seizure’? Suppose this provision of the Constitu-
tion were literally and universally enforced; how
long would it be hefore there would not be a single
slare to mar the prospeet of American liberty?
Again, ‘no person shall be held to answer for a
capital or otherwise infamous crime unless on the
presentment or indictment of a grand jury, except
in cases arising in the land or naval foreces, [sic]
nor shall any person be compelled in any case to wit-
ness against himself; nor be deprived of life, liberty
or property without due process of law.” Art. V
Amendments.

‘“Are slaves ever honored with indietment by a
grand jury? Are they never compelled ‘to witness
against themselves’? never tortured until they lie
against their own lives? never deprived of life with-
out ‘due process of law’? By what ‘due process of
law’ is it, that two millions of ‘persons’ are deprived
every year of the millions of dollars produced by
their labor? By what due process of law is it that

33 Philanthropist. Jan. 13, 1837, p. 2. Birnev continued his
“Reply to Judge L7 in the Jan, 20 and 27, 1837 numbers, and in the
former demonstrated his {orensic powers by brilliant caricature of
the South’s efforts to suppress discussion of slavery.
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56,000 ‘persous,’ the annual increase of the slave
population, are annually deprived of their ‘liberty’?
Sueh questious may seem 1111;)0111110111 to Mr. 14.,
but when he shall feel that the slave is a ‘person,’
in very deed. and has vights, as inalienable as his
own, he will acknowledge their propriety. Again
‘In all criminal prosecutions, lhe aceused shall enjoy
the right to a speedy and publie trial, by an im-
pdltml jury . . . and to he mformed of the nature
and eause of the acen hdtl()il, to be confronted with
the witnesses agaiust hin; to have compulsory pro-
cess [or obtaining wituesses in his favor; and to
have the assistanee ol Counsel for his defense.” Art.
VIof the Amendments. Take all the above provisions
in connection with that cluuse wnder Art. VI, which
declares that *This Constitufion and the laws of the
United States which shall be made in pursuance
thereof” cte., ‘shall he the supreme law of the land,
and the judges in every state shall be hound thereby,
anything in the Constitution or laws of any state to
the confrary notwithstanding’—and then earry them
out to their full extent, and how long would it be
ere slavery would be uiterly prustmtud‘.’ I do mot
say they were inserted with a specific view toward
this end, but I do say, that so long as they shall stand,
the (m]stllutmn of these Ulmlvd] States will bv
a perpetual rebuke to the selfishness and injustice of
the whole policy of the slaveholder. The provisions
embody prineiples which are at entire enmity with
the spirit and practiee of slavery. How an instru-
ment, containing such prineiples, can be tortured to
express a senction to slavery, I am yet to learn.’’ 84

Reassimilation of the old theory into the Bill of Rights
now proceeded rapidly.* The various clauses restraining
the powers of (‘ongress began to be popularly regarded as

sources of Congressional power. The initial premise in

3% Ibid.,

#5 Resulutions and petitions il were the chief media in evolving
this svstems of constitutional shorthand. Silarity of the revivalists'
lectures [rom place to place, their widespread civeulation of the Philan-
thropist and printed tracts, Birney's own speaking tours, all con-
tributed to resulting stereotypes.
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this regard was that the provisious of the Bill of Rights
were not rights, they were guarantees, and guarantees
customarily presumed the intent and capacity, as well as
the duty, to make them good.”® An open letter 7 to his
Congressman from an uunamed Abolitiouist in Batavia 33
reveals the hold and spread and reach of these ideas:

“The very Constitution of the United States is
attempted to be distorted and made an ally of
domestic slavery. That Constitution was established,
not by the citizens or voters, but by ‘the people’ of
the United States to secare the blessings of liberty
and establish justice. The Union . . . was formed
for the same great purposes, . . . vet we have been
told that petitioning for liberty endangers this
Union, that the partuership will be dissolved by
extending to all the very rvight it was intended to
secure.

“Slavery in the District of (‘olumbia violates the
most important and sacred principles of the Consti-

tution. . .. | speak not of the mere letter, hut of the
principles . . . —of the rights it guarantees, of the

form, in which the gunarantee is expressed. The 5th
Amendment declares ‘no person shall be deprived
of life, liberty or property without due process of
law.” This petition informs you free men in the
Distriet . . . have been first imprisoned, and then
sold for their jail fees. [Suppose, he continued, this
had happened to American seamen in a foreign port].
Would not Congress upon pelition enquire into the
fact and redress the wrong if it existed? Would
not you, Sir, he one of the foremost in repelling the
msult to our seamen and punishing the aggressor?
Would you not cousider it your duty—vour official
duty to do s0o! And yet you have no power to dis-

36 For a striking statement of this theory in 1866 see ConNa. GLOBE,
39th Cong., 1st Sess. 1270 ( Rep. Thayer, later a distinguished Phila-
delphia judge),

87 Graham, Early Antislavery Backyrounds, siupra note 1, at 655,

38 Perhaps John Joliffe. a local antislavery lawyer, who was a
close friend of Birnev., See Graham, Zarly Antisluvery Dackgrounds,
supra note 1, at 635, n. 256.
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criminate in the object of your protectiou—a colored
sailor is entitled to the protection of his country's
faws, and Constitution, and flag, und honor, as well
as a white one,—he is as much entitled to that pro-
tection in Washington eity beneath the Hag of his
country and while he reposes under ihe tower of the
Capitol as he is at Qualle Ballov or Halifax, or any-
where on the lace of the earth. Aud all should be
protected with equal aud exaet justice, whether sail-
ors or lahorvrs—citizens or soldiers: if so, you are
bound to enquire into the alleged abuses, and if they
exist to redress then.”’

Thus, by October, 1837, the date of Birney’s retirement
us editor of the Philanthropist, the motivating premise of
Abolitionism already was coming to be this: Americans’
basie eivil rights were truly national, but in practice their
basie civil liberty was not. By aets in support and in tolera-
tion of slavery and by failure to protect the triends of the
enslaved race, the states and the federal government all
abridged, and all allowed to be abiridged, the dearest privi-
leges and immunities of citizenship, Humanitarianism had
attempted to soften race prejudice and meet this challenge
squarely but had been frustrated. Failure left no alternative
but political action and the instinetive answer that goveru-
ment had the power to do what the governed had the job to
do. The answer to denied power and to defective power was
the concept of an inherent power derived from the stand-
ing duty to protect. The gist of it was that because
allegiance aund protection were reciprocal—i.e., ought to be
reciprocal—because the government protected its citizens
abroad without diserimination, and because the text of the
Federal Bill of Rights gave no warrant tfor discrimination,
Congress was duty bound not to diseriminate. It must do
“equal and exact justice”’ ivrespective of race. It had no
other choice. It lacked power to discriminate between those
persons who were equally entitled to protection. It was
duty bound also to remove such discrimination as existed.
Implicitly, and morally, these same obligations rested on
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this regard was that the provisions of the Bill of Rights
were not rights, they were guarantees, and guarantees
customarily presumed the intent and capacity, as well as
the duty, to wmake them good.® An open letter ** to his
Congressman from au unuamed Abolitionist in Batavia
reveals the hold and spread and reach of these ideas:

““T'he very Constitution of the linited Statles is
attempted to be distorted and made an ally of
domestic slavery. That Constitution was established,
not by the citizens or voters, hut by ‘lhe people’ of
the United States to sceave the Messings of liberty
and establish justice. The Union . . . was formed
for the same great purposes, . . . yet we have been
told that petitioning for Uliberty endangers this
Union, that the partwership will be dissolved by
extending to all the very right it was intended to
secure.

“Slavery in the District of C'vlumbia violates the
most important and sacered principles of the Counsti-
tution. . . . | speak not of the mere letter, hut of the
principles . . . —of the rights it guarantees, of the
form, in which the guarantee is expressed. The 5th
Amendment declares ‘no person shall be deprived
of life, liberty or property without due process of
law.” This petition informs you free men in the
District . . . have been first imprisoned, and then
sold for their jail fees. [Suppose, he continued, this
had happened to American seanen in a toreign port].
Would not Congress upon petition enquire into the
fact and redress the wrong if it existed? Would
not you, Sir, be one of the foremost n repelling the
msult to our seamen and punishing the aggressor?
Would you not consider it your duly—vour official
duty to do so? Aud yet you have no power to dis-

28 For a striking statement of this theory in 1866 see Cona, GLong,
39th Cong., Ist Sess. 1270 (Rep. Thaver, later a distinguished Phila-
delphia judge).

8% Graham, Eurly Antislavery Buckgronnds, supru note 1, at 655,

38 Perhaps Jobn Joliffe. a local antislavery lawyer, who was a
close friend of Birnev. Sce Graham, Early Antislazery Backgrounds,
supra note 1, at 655, n. 256.
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criminate in the ghject of your protection—a colored
sailor is entitled to the profection of his country’s
laws, and Constitution, and flag, and honor, as well
as a white one,—he is as much entitled to that pro-
tection in Washinglon city beneath the Hag of his
country aud while he reposes under the tower of the
Capitol as he is at Qualle Ballon or 1lalifax, or any-
where on the face of the earth. And all should be
protected with eyual aud exaet justice, whether sail-
ors or laborers—citizens or soldiers: if so, you are
hound to enquire into the alleged abuses, aud if they
exist to redress them.”’

Thus, by Uctober, 1837, the date of Biruey's retirement
as editor of the Philanthropist, the motivating premise of
Abolitionism already was coming to be this: Americans’
hasice civil rights were truly national, but i praetice their
pasie eivil liberty was not. By acts in support aud in tolera-
tion of slavery and by failure to protect the friends of the
enslaved race, the states and the federal government all
abridged, and all allowed to he abridged, the deavest privi-
leges and inmuunities of eitizenship. Hunwanitarianism had
attempted to soften rave prejudice and meet this challenge
squarely but had been frustrated. Failure left no alternative
but politieal action and the instinetive answer that govern-
ment had the power to do what the governed had the job to
do. The answer to denied power and to defective power was
the concept of an inherent power derived from the stand-
ing duty to protect. The gist of it was that because
allegiance and protection were reciprocal—i.e., ought o be
reciprocal—because the government protected its eitizens
abroad without diserimination, and beeause the text of the
Federal Bill of Rights gave no warrant for diserimination,
Congress was duty bound nof to diseriminate. It wust do
“equal and exact justice” trrespective of race. Tt had no
other choiee. It lucked power to diseriminate hetween those
persons who were equally entitled to protection. It was
duty hound also to remove such diserimination as existed.
Tmplicitly, and morally, these same obligations rested on
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the states; yet respeet for the counstitutional division of
power here mtroduced contlict. IFew were yet rcady for
the extreme proposition that Cougress might constifution-
ally abolish slavery in the states. The original form, ay
shown by the Batavian communication, was more often
that Congress was duty hound to hear petitions to abolish
slavery, or that slavery had heen abolished 1 federal
territory by the torce of the Preamble and Declaration,
Because the great natural rights were now also national
coustitutional rights, they hegan to generate and carry
with theni—ecven into the stutes—the power tor their en-
foreement.

B. Popularization

Four routes and wmedia of political action ‘‘constitu-
tionalizing’’ the antislavery argument arve to be noted.

First were the countless petitions, resolutions, declara-
tions, letters, editorials, speeches, and sermons broadeast
by the original antislavery propoucnts and converts—
uniformly men and women of influence and position whose
1dealism was extraordinary and undoubted. One has to
read only the IWeld-Grimke and the Birney ?° Letlers, or the

# The legal and constitutional argument in the Birxpy LeTTirs
1s remarkable both in range and interest. Note especially the due
process arguments at 293, 647, 805-806, 835; the declaration that
colored people are “citizens” at 815, and “persons™ at 658 and 835;
the exceptionally strong refercnces to “natural equality of men” at 272;
the composite synthesis of all these elements in the Declaration of
1848 drafted by William Goodell at 1048-1057 ; the various references
to major law cases at 380-387 (Nancy Jackson v. Bulloch, 12 Conn.
38 (1837)), at page 658, 607-670 (Birney's arguments in The Creole,
2 Moore, Digest of International Law 358-361 (1900, for which
Weld did much of the research), at 758 (Jones v. Van Zandyt,
46 U. S. 215 (1846)) in which Salmoun P. Chase was oi coun-
sel). By contrast, the legal argument in the \WeLn-Griarke LeTTirs
is more limited, but see page 798 for the letter of Ebenezer Chaplin,
an Athol, Massachusetts physician, to Weld, dated October 1, 1839,
urging greater emphasis on the unconstitutionality of slavery and Tess
on its cruelties, and specthically mentioning the Declaration of [nde-
pendence, the common law, the Ordinance of 1787, the Preamble, and
the due process clause of the Fifth Amendment.
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monographs of Barnes,” Dumond* and Nye*?—and
Nevins' great history*—to realize the appeal of these
peoples’ charaeter and of their example and argument.
Moreover, many of them were southerners, and of the
proudest type who practiced what they preached-—Birney
alone freeing slaves to the value of thousands of dollars,**
and the Grimke sisters doing likewise with those they in-
herited. Kvery antislavery society was a band of disciples,
workers, petitioners, writers, and ‘‘free moral agents”’
committed to the spread of doctrine that had immense
intrinsic appeal.

In consequence, shuply as an incident of the intense re-
vival campaigns, the equal protection-due process-privileges
and immunities theory became the core of thousands of
abolitionist petitions, resolutions, and lectures. Now one,
now another of the elements was aceented, depending on
the need and circumstances, but in an astonishing number
of cases two or three parts of the trilogy were used. The
whole thus hecame, even betore 1840, a form of popular
constitutional shorthand.

After that date even strounger forces enter the picture.
First, were the compilers and synthesizers—pamphieteers
and journalists like Tiffany*® and Goodell*®* and Mellen*”

W Op. cit. supra note 10.

1 Op. cit. supra note 26,

#2.0p. cit. supra note 9.

13 Tur OrpEAL oF THE UNION, 2 vols. (1947).

44 ] BirNEY LETTERS, op. cit. supra note 11, at 52, 494, 498, 500-
501,

45 TirraNy, A TREATISE ON THE UNCONSTITUTIONALLITY OF
AMERICAN SLAVERY (1849).

46 GooDELL, Views o AMERICAN CoNSTITUTIONAL LAW IN 1TS
BearinG UroN AMERICAN SLAVERY (1844,

ATNMELLEN, AN ARGUMENT ON THE UNCONSTITUTIONALITY O

SLAVERY . . . (1841).
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who wrote the articles and treatises on the ‘‘ Uncoustitution-
ality of Slavery’’ which Dr. tenBroek analyzes so well.*
Others annotated copies of Our National Charters* setting
down after each clause or phrase of the Constitution and
the Declaration (much as Birney had done in his early
articles) antislavery arguments and doectrines gleaned
““both from reason and authority.’”” Such materials, broad-
cast by the thousand, reprinted, condensed and para-
phrased, were themselves powerful disseminators.

It was the minority party platform that gave anti-
slavery theory its most concise, effective statement.
Drafted generally by Salmon P. Chase or Joshua R. Gid-
dings, these documents, first of the Liberty and Free Soil
parties in the ’forties, then of the Free Democracy and
Republican parties in the ’fifties, and in 1860, all made
use, in slightly varying combination, of the cardinal
articles of faith: human equality, protection, and equal
protection from the Declaration, and due process both as
a restraint and a source of congressional power. Such
consistent repetition testifies both to the nature and extent
of previous distillations and to the power and significance
of current ones:

1. Liberty Party Platform (adopted in 1843 for the 1844
campaign) :

‘““Resolved, That the fundamental truth of the
Declaration of Independence, that all men are en-
dowed by their Creator with certain unalienable
rights, among which are life, liberty, and the pur-
suit of happiness, was made the fundamental law
of our national government by that amendment of
the Constitution which declares that no person shall

48 TENBROEK, ANTISLAVERY ORIGINS, op. cif. supra note 2, c. 3
and pp. 86-91.

49 (Goodell ed. 1863).
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be deprived of life, liberty, or property without due
process of law.’’s¢

2. Free Soil Party Platform, 1848:

“Resolved, That our fathers ordained the Con-
stitution of the United States in order, among other
great national objects, to establish justice, promote
the general welfare, and secure the blessings of
liberty, but expressly denied to the federal govern-
ment, which they created, all constitutional power
to deprive any person of life, liberty, or property
without due legal process.

“Resolved, that, in the judgment of this conven-
tion, Congress has no more power to make a slave
than to make a king; no more power to institute or
establish slavery than to institute or establish a
monarchy. No such power can be found among
those specifically conferred by the Constitution, or
derived by any just implication from themn.’’!

3. Free Democracy Platform, 1852:

“1. That governments deriving their just pow-
ers from the consent of the goverued are instituted
among men to secure to all those unalienable rights
of life, liberty, and the pursuit of happiness with
which they are endowed by their Creator, and of
which none can be deprived by valid legislation, ex-
cept for crime.

‘4, That the Constitution of the United States,
ordained to form a more perfect Union, to establish
Justice, and secure the blessings of liberty, expressly

30 The full platform is in Stanxwoop, Hisrory op tae Presi-
DENCY 216-220 (1904). In addition to the plank quoted, it contains
numerous references to “equality of the rights among men,” “‘the
principle of equal rights with all its practical consequences and appli-
cations,” the “higher law” and “moral law.” and the sacredness of
rights af speech, press and petition.

3V Jd. at 240. This platform was dralted by Sulmon P, Chase.
See Smrrn, Tug Liserty axp Fre: Soin PARTIES IN THE NORTH-

west 140 (1897).



denies to the general government all power to de-
prive any person of life, liberty, or property with-
out due process of law; and, therefore, the govern-
ment, having no more power to make a slave than
to make a king, and no more power to establish
slavery than to establish a monarchy, should at once
proceed to relieve itself from all responsihility for
the existence of slavery wherever it possesses con-
stitutional power to legislate for its extinetion.’’s2

4, Republican Party Platform, 1856:

“‘ Resolved, That with our republican fathers we
hold it be a self-evident truth, that all men are en-
dowed with the unalienable rights to life, liberty, and
the pursuit of happiness, and that the primary object
and ulterior designs of our federal government
were to secure these rights to all persons within its
exclusive jurisdiction; that, as our republican
fathers, when they had abolished slavery in all our
national territory, ordained that no person should
be deprived of life, liberty, or property without due
process of law, il hecomes our duty to maintain this
provision of the Coustitution against all attempts
to violate it for the purpose of establishing slavery
in any Terrvitory ol the United States, by positive
legislation proehibiting its existence or exteusion
therein; that we deny the authority of Clongress, of
a territorial legislature, of any individual or asso-
ciation of individuals, to give legal existence to
slavery in any Territory of the United States, while
the present Coustitution shall be maintained.’’®?

5. Republican Party Platform, 1860:

¢8, That the normal condition of all the terri-
tory of the United States is that of freedom; that

82 STANWOOD, op. cit. supra note 50, 253-254. This platform was
drafted by Salmon P. Chase (see WarpeN, Lire or CHASE 338
(1874)) and Joshua R. Giddings (see SMITH, op. cit. supra note
51, 247-24%8).

58 STANWOOD, op. cit. supra note 50, at 271. This platform was
draited by Joshua R. Giddings. Jtrian, Tue Lire oF Josmua R.
Gopings 335-336 (1892).



as our republican fathers, when they had abolished
slavery in all our national territory, ordained that
1o person should be deprived of life, liberty, or prop-
erty without due process of law, it beeomes our
duty, by legislation whenever such legislation is
necessary, to maintain this provision of the Con-
stitution against all attempts to violate it; and we
deny the authority of Congress, of a territorial legis-
lature, or of any individual, to give legal existence
to slavery in any Territory of the United States.

““14, That the Republican party is opposed to
any change in our naturalization laws, or any state
legislation by which the rights of citizenship hitherto
accorded to immigrants from foreign lands shall be
abridged or impaired; and in favor of giving a full
and efficient protection to the rights of all classes of
citizens, whether native or naturalized, both at home
and abroad.’’%*

True, these were party platforms, but these were the
platforms of parties to which leaders in the Congress that
would frame the Fourteenth Amendment had given their
allegiance.®

Many Congressmen whose names later loomed large
in the formulation of and debates on the Thirteenth and
Fourteenth Amendments and the Civil Rights Acts were
men of anti-slavery backgrounds®® which, it will be re-

called, had sought out community leaders, particularly

5% STANWOOD, 0p. cit. supra note 50, at 293.

85 See wnifru pp. 27-36, and notes 56-69.

36 Among them the following members of the Joint Committee on
Reconstruction:  George H. Williams, Oregon; Henry W. Grimes,
Iowa; William Pitt Fessenden, Maine; Henry T. Blow, Missouri;
John A. Bingham, Ohio; George S. Boutwell, Massachusetts; Justin
S. Morrill, Vermont; Roscoe Conkling, New York; Elihu B. Wash-
burne, Illinois; and Thaddeus Stevens, Pennsylvania. Two others,
Jacob M. Howard of Michigan and Ira Harris of New Yorlk, invari-
ably voted with the so-called Radicals. See KENDRICK op. cit. supra
note 2, at 155-195,
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lawyers.”” Even in the 'forties, antislavery Whigs, Liberty
Party-Free Soilers, and later, members of the ['ree Democ-
racy, converted by the Weld-Birney group, began to enter
Congressmen like Joshua R. Giddings,?® E. 8. Hamlin,?
the Wade brothers,*® Horace Mann,"! Philomen Bliss,%?
A. P. Granger,®® Thaddeus Stevens,®* Gerrit Smith,%

T Among Weld's converts were Reps, lidward Wade, and Phile-
non Bliss, and John H. Paine, Liberty Party leader. See 1 WEeLp-
GriMke LETTERS, op. et supra note 10, at 236-240.

M 1795-1864 ; represented Ohio's Ashtabula and Jetferson Coun-
ties (Western Reserve) in House, 25th-34Hh Congresses, 1838-185';
with John Quiney Adams one of the original antislavery leaders in
the House. 7 Drcr. Am. Brog. 260 (1931).

50 [808-1894 ; represented Lorain County district in 28th Cong.
1844-45; one of the political lieutenants of Salmon P. Chase in the
‘fifties.  See 2 Biryey Lervers, op. cif. supra note 11, at 1025,

%0 Edward Wade, 1803-1862, elected as a Free Soiler from Cleve-
land, 1853-55, and as a Republican, 1855-61; Ben Wade, 1800-1878,
law partner of Giddings, and Radical Senator, 1851-1869. See 2

BirNEY LETTERS, op. cit, supra note 11, at 710. 19 DicT. Awm.
Biog. 303 (1936).

61 1796-1859; une of the organizers of the American public school
system ; elected as a \Whig to succeed J. Q. Adams, Mass. district; re-
elected as Free Soiler, served 1848-53; President, Antioch College,
1852-59. 12 Dicr. Anm. Broa. 240 (1933).

92 1813-1889; Ohio Circuit Judge, 1848-51; elected as a Republi-
can from [lyria-Oberlin district, Ohio, served 1855-59; Chief Justice
of Dakota Territory, 1801 Assoc. Justice Missouri Supreme Court,
1868-72; Dean of Univ. of Missouri l.aw School, 1872-1889, 2 Dicr.
Awm. Broc. 374 (1929).

63 1789-1866; antislavery Whig from Syracuse, N. Y.; served
1855-59. Brog., Dir. Am. Conc., H. R. Doc. No. 607, 8ist Cong.,
2d Sess. 1229 (1950).

64 1792-1868 ; elected as a Whig from Lancaster, Pa. district, 1849-
53; as a Republican, 1859-68; Radical Republican leader in the
House. 17 Dicr. Aa. Broc. 620 (1935).

65 1797-1874 ; elected from Peterboro, N. Y. district, one of the

regions converted by Weld; served 1853-1854, resigned. 17 Dicr.
AwMm. Broc. 270 (1935).
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William Lawrence, Jumes M. Ashley®™ (who iniroduced
the Thirteenth Amendment in the House), Samuel Gallo-
way*® (a former member of the “*Neventy’’) and John A,
Bingham.**  All were cither associates, converts, or
disciples of the Weld-Biruey group; and after 1854, all
were Republicans.

In addition to the western group of antislavery leaders,
there was an equally strong and determined group with its
focus in New England. ¥rom this group emerged Charles
Sumner, Wendell Phillips, and Henry Wilson. Summer
later became one of the most intransigent leaders of the
Republican party during and after the Civil War.™ Wilson
was also in Congress during the Reconstruction period;
and becaine Vice-President aud voted with the Radicals on
important tie votes.”* QOther New Inglanders who served
in Congress, and were members of the Joint Committee on
Reconstruction, include William Pitt Fessenden of Maine,

Justin Morrill of Vermont, and George S. Boutwell of
Massachusetts.™

56 1819-1899; grad. Franklin College, New Athens, Ohio, 1838;
Cincinnati Law Schuol. 1840 ; Supreme Court Reporter, 1851 ; Judge,
1857-64 ; elected as a Republican, served 1865-71, 1873-77. 11 Dicr.
Awm, Bioa. 52 (1933).

67 1824-1890; elected as a Republican from Scioto County, 1859-
6Y. See | WELLD-GrivkE LETTERS, op. cit. supra note 10, at 333.
1 Dict. Am. Biog. 389 (1928).

5 1811-1872, elected as a Republican from Columbus, 1855-57.
See WELD-GRIMKE LETTERS, 0p. cit. supra note 10, at 228,

" For eight terms { 1855-603, 1865-73) Binglham represented the
21st Ohio District, composed of Harrison, Jefferson, Carroll and
Columbiana Counties, including the Quaker settlements along Short
Creek and the Ohio. See 3 BrEnNAN, BroGrarnicaL ENCYCLOPEDIA
... oF On1o 691 (1884).

™18 Dicr. AM. Broag. 208 (1936).

™20 Drcr. Am. Broa. 322 (1936).

2 Fesseruden was the son of General Samuel Fessenden, the lead-
ing Abolitionist of Maine, who was one of the national vice-presidents
of the American Anti-Slavery Soclety, 6 Dicr. A, Bios, 348
(1931); on Morrill, see 13 Dicr. Ay, Brog, 198 (1934 ; on Bout-
well, sece 2 Dicr. An. Brog. 489 (1924,



Because Bingham is known to have drafted Sections
One and Five of the IMourteenth Amendment, his speeches
are of special interest. From 1855-63 and from 1865-73, he
represented the Twenty-first Ohio District, which included
the Cadiz-Mt. Pleasant Quaker settlements, antislavery
strongholds. Furthermore, as a youth he had attended
Franklin College at New Athens in 1837-38. At that date
Franklin was second only to Oberlin as an antislavery
stronghold ;™ the Weld-Birney crusade was at its height.
Indeed, in Birney’s Philanthropist, 1836-37, we find various
antislavery petitions and resolutions from the Cadiz and
Mt. Pleasant societies.™ These are couched in the very
phraseology for which Bingham in 1856-66 manifested his
decisive preference.

Four of Bingham’s speeches are of particular signifi-
cance:

I. In his maiden speech in the House, March 6, 1856,
attacking laws recently passed by the Kansas pro-slavery
legislature which declared it a felony even to agitate against
slavery, Bingham argued:

“MThese infamous statules . . . [contravene] the
Coustitution of the United States. . . . [A]ny ter-
ritorial enactinent which makes it a felony for a
citizen of the United States, within the territory of
the United States ‘1o know, 1o argue and to utter
freely’, according to conseience is absolutely void.

. . [A}] felony to ulter there, in the hearing of a
slave, upon American soil, hencath the American
Hag . . . the words of the Deelaration *All men ave
born free and equal, and endowed by their Creator
with the inalienable rights of life and liberty;’ .
[A] felony to utter . . . those other wmds
‘We, the people of the United States, in order to

™ See Graham, Early Antislavery Buckgrounds, op. cit. supra note
1, at 624, n. 150.
74 For an example sce Philanthropist, Mar, 10, 1837, p. 3, col. 4.

.



establish justice,” the attribute of God, and ‘to se-
cure liherty,” the imperishable right of man, do
‘ordain this Constitution’. . . . It is foo late to
make it a felony to utter the seli-evident truth that
life and liberty belong of right to every man. .

This pretended legislation . . . violates the Constitu-
tion in this—that it abridges the tfreedom of speech
and of the press, and deprives persons of liberty
without due process of law, or any process but that of
brute force, while the Constitution provides that
Congress shall make no law abridging the freedom
of speech or of the press; and it expressly pre-
seribes that ‘no person shall be deprived of life,
liberty, or property without due process of law.”’ 73

II. On January 13, 1857, Bingham spoke in support
of Congress’ power over slavery in the territory and at-
tacked President Buchanan’s recent defense of the Kansas-
Nebraska Act of 1854 repealing the Missouri Compromise.
After a long analysis of the provisions of the Federal Bill
of Rights, of the Northwest Ordinance, the enabling acts
and constitutions of the states carved from the Ohio Terri-
tory—emphasizing especially the Federal due process
clause and the ‘“‘all men are born equally free and inde-
pendent’’ clauses of the state constitution, he said:

““The Constitution is based upon EQuariTy of the
human race. . . . A State formed under the Con-
stitution and pursuant to its spirit, must rest upon
this great principle of rqQuarity. Its primal object
must be to protect each human being within its juris-
diction in the free and full enjoyment ot his natural
rights. . . .

75 CoNG. GLOBE, 34th Cong., st Sess. app. 124 (1856). Three
other antislavery Republicans representing constituencies converted
in the Weld-Birney crusade also used all the old rhetoric and theory
including due process: Rep. Granger (N. Y.) id. at 295-296; Reps.
Fdward Wade (id. at 1076-1081) and Philemon Bliss (id. at 553-
557, hoth Ohigans and mmeng Weld's early converts. See also the
speech of Rep. Schuyler Colfax (Ind.), id. at (44,
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“Tt wust be apparent that the absolute equality
of all, and the equal proteetion of cach, are prin-
ciples of our (fonstitution, which ought to he observeg
and enforced in the organization and admission of
new States. The Coustitution provides . . . that s
person shall be deprived of life, liberty, or property,
without due process of law. It mukes no distine-
tion either on accouni of complexion or birth-—t
secures these rights to all persons within its exelu-
sive jurisdiction. This is equality. Ti protects not
only life and liberty, but also property, the product
of labor. It contemplates that no man shall he
wrongfully deprived of the fruit of his toil any meore
than of his life.”” ™

III. On January 25, 1858, attacking ‘‘The Lecompton
Conspiracy’’—the proposed pro-slave constitution of Kan-
sas declaring that only ‘“All freemen, when they form a
compact, are equal in rights,”’—and absolutely barring free
Negroes from the state, Bingham declared:

““The [Federal] Constitution . . . declares upon
its face that no person, whether white or black, shall
be deprived of life, liberty, or property, but hy due
process of law; and that it was ordained by the
people to establish justice! . . . [By sanetioning
these provisious| we are asked 1o say, that the self-
evident truth of the Declaration, ‘that ALL MEN ARE
CREATED EQUAL’ is a self-evident lie. . . . We are
to say ... to certain human heings in the Territory of
Kansas, though you were born in this Territory,
and born of free parents, though you are human
beings, aml no chattel, yet you are unot free to live
here . . .: you must he disseized of your frechold
liberties and privileges, without the judgment of
your peers and without the protection of Law, Though
born here, you shall not, under any cireumstances,
be permitted to live here.”? 7™

"¢ Coxa. Gropg, 34th Cong., 3rd Sess. app. 135-140 (1857).
"7 Cone. Grosg, 35th Cong., Tst Sess. 402 (1858).
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IV. On February 11, 1859, Bingham attacked the ad-
mission of Oregon because its counslitution forbade inuni-
gration of free Negroes and contained other diserimina-
tions against them:

“[T]his constitution . . . is repugnant to the_
Federal Constitution, and violative of the rights of
citizens of the United States. . .

“Who ure citizens of the United States? They
are those, and those only, who owe allegiance to the
Government of the United States; not the base alle-
giance imposed upon the Saxon by the Congueror
. . .; but the allegiance which requires the citizen
not only to obey, but to support and defend, if need
be with hig life, the Constitution of his country.
All free persons born and domiciled within the juris-
diction of the United States; all aliens by act of
naturalization, under the laws of the United States.”’

““The people of the several States’’, who according to
the Constitution are to choose the representatives in Con-
gress, and to whom political powers were reserved by the
Tenth Amendment, were to Bingham ‘‘the same commu-
nity, or body politic, called by the Preamble . . . ‘the
people of the United States’’”’. Moreover, certain ‘‘dis-
tinetive political rights’’—for example the right to choose
representatives and officers of the United States, to hold
such offices, ete.—were conferred only on ‘‘citizens of the
United States.”’

‘... T invite attention to the significant fact that
natural or inherent rights, which helong to all men
irrespective of all conventional regulations, are by
this Constitution guaranteed by the broad and com-
prehensive word ‘person,’ as contradistinguished
from the limited term citizen—as in the fifth article
of amendments, guarding those sacred rights which
are as unwersal and indestructible as the human
race, that ‘no person shall be deprived of Iife,
liberty, or property, but by due process of law, nor
shall private property be taken without just com-



232

pensation.” And this guarantec applies to all eiti-
zens within the United States.”’

Against infringement of ‘‘these wise and beneficent
guarantees of political rights to the citizens of the United
States as such, and of natural rights to all persons, whether
citizens or strangers,’’ stood the supremacy clause.

“MPhere, sir, is the limilation apon State sover-
eignty—simple, clear, and strong. No State may
rightfully, by Constitution or statute law, impair
any of these guarantied rights, either politieal or
natural. They may not rightfully or lawfully de-
clare that the strong citizens may deprive the weak
citizens of their rights, uatural or political. .

... This provision |excluding free Negroes and
mulattoes] seems to me . . . injustice and oppres-
sion incarnate. This provision, sir, excludes from
the State of Ovegon eight hundred thousand of the
native-born citizens of the other States, who are,
therefore, citizens of the United States. 1 grant you
that a State may restrict the excrcise of the elective
franchise to certain classes of citizens of the United
States, to the exclusion of others; but 1 deny thal
any State may exelude a law abiding eitizen of the
United States from coming within its territory, or
abiding therein, or acquiring and enjoying property
therein, or from the enjoyment therein of the ‘privi-
leges and immunities’ of « citizen of the Uniled
States. What says the Constitution:

“ ‘The citizens of each State shall be entitled

to all privileges and immunities of citizens in
the several States.

Art. 4, Section 2.’

“‘Here is no qualification. . . . The citizens of
each State, all the eitizens of each State, being cili-
zens of the United States, shall be entitled to ‘all
privileges and immunities of eitizens of the several
States.” Not to the rights and immunities of the
several States; not {o those constitutional rights
and immunities which result exclusively from State
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authority or State legixlation; but to ‘all privileges
and inununities’ of citizens of the United States in
the several States. There is an ellipsis in the lan-
guage employed in the Constitution, bt its meaning
s self-ceudent that it s ‘the priwvileges and inumu-
nities of citizens of the United States . . .’ that it
guaranties. . . .

‘L[S, T maintain that the persons thus ex-
cluded from the State by this section of the Oregon
Constitution, are citizens by birth of the several
States, and therefore are citizens of the United
States, and as such are entitled to all the privileges
and immunities of citizens of the United States,
amongst which are the rights of life and liberty and
property, and their due protection in the enjoyment
thereof by law; .. ..

“Who, sir, are citizens of the Umnited States?
First, all free persons born and domiciled within
the United States—mnot all free white persons, but
all free persons. You will search in vain, in the
Coustitution of the United States, for that word
white; 1t 1s not there. You will look in vain for it
in that first form of national Government—the
Articles of Confederation; it is not there. The omis-
sion of this word—this phrase of caste—from our
national charter, was not accidental, but inten-
tional. .

¢, .. This Govermnent rests upon the absolute
equality of natural rights amongst men. . . .

“. .. Who...wil be bold enough to deny that all
persong are equally entitled to the enjoyment of
the rights of life and liberty and property; and that
no one should be deprived of life or liberty, but as
punishment for erime; nor of his property, against
his eonsent and without due compeusation? . . .

“The equality of «ll to the right to live; to the
right to know; to argue and to utter, according to
conscience; to work and cujoy the produet of their
toil, is the rock on which that Constitutiou rests—
... The charm ot that Coustitution lies in the great
democratic idea which it embodies, that «ll men,
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before the law, are equal in respect of those rights
of persowwhich (fod gives and no mon vr Stale may
rightfully take wway. except ax a forfeiture for
erime. Before your Coustitution, siv, as i is, as |
trust it ever will by, all men are sacred, whether
white or black. .. ."" ™

Several points must here be emphasized. It will be noted
that Bingham disavows the color line as a basis for citizen-
ship of the United States; that he regards Milton’s rights
of communication and counscience, including the right to
know, to education, as one of the great fundamental natu-
ral ‘‘rights of person which God gives and no man or state
may rightfully take away,”” and which hence are ‘‘em-
bodied’’ also within, and secured by, ‘‘the great democratic
idea that all men before the law are equal.’’ In short, the
concept and guarantee of the equal protection of the laws
is already ‘‘embodied’’ in the Federal Constitution as of
1859; this same concept, moreover, embraces ‘‘the equality
of all . . . to the right to know’’; and above all, there is no
color line in the Constitution, even of 1859.

Conclusions

From this consideration of the historical background
against which the Fourteenth Amendment was written,
submitted by Congress, and ratified by the requisite num-
ber of states, these important facts develop:

1. To the opponents of slavery, equality was an abso-
lute, not a relative, concept which comprehended that no
legal recognition be given to racial distinctions of any
kind. Their theories were formulated with reference to
the free Negro as well as to slavery—that great reservoir
of prejudice and evil that fed the whole system of racial
distinctions and caste. The notion that any state could

78 ConG. GLoBE, 35th Cong., 2nd Sess. 981-985 (1859) (emphasis
added throughout).



impose sueh distinetions was totally incompatible \uth anti-
slavery doctrine.

2. These proponents of absolute cequalitarianism
emerged victorious in the Civil War and controlled the
Congress that wrote the Fourteenth Amendment. Ten of
the fifteen members of the Joint Committee on Reconstrue-
tion were men who had auntislavery hackgrounds.

3. The phrases—‘privileges and immunities,”” “‘equal

protection,’” and ‘‘due process’’—that weve to appear in
the Amendment had come to have specifie significance to
opponents of slavery. Proponents of slavery, even as they
disagreed, knew and understood what that significance was.
Members of the Congress that formulated and submitted
the Amendiment shared that knowledge and understanding.
When they translated the antislavery concepts into con-
stitutional provisions, they employed these by now tradi-
tional phrases that had beconie freighted with equalitarian
meaning in its widest sense.



