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IN THE SUPREME COURT OF THE UNITED STATES

October Term, 1953
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LIVER BROWN, MRS. RICHARD LAWTON, :
MRS, -SADIE EMMANUEL, ET AL., :
\ Appellants :
v. : Ro. 1
'BOARD OF EDUCATION OF TOPEKA, ;
 SHAWNEE COUNTY, KANSAS, ET AL.,
Appellees. ;
Washington, D. C.,
Tues\day, December 8, 1953.
The above-entitled cause came on for oral argument at
2:50 p.m.
| PRESENT :

The Chief Justice, Honorable Earl Warren, and
Assoclate Justices Black, Reed, Frankfurter, Douglas,
Jackson, Burton, Clark, and Minton.

APPEARANCES *
On behalf of the Appellants:
ROBERT L. CARTER, E3Q.
On behalf of the Appelleas:
PAUL E. WILSON, FSQ.
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. PROCEEDRDINGS

The Chief Justice: No. 1, Oliver Broun, Mrs. Richard
lavton, Mrs. Sadie Emmanuel v. Board of Educatlon of Topeln,
et al.

The Clerk: Counsel are present, sir,

The Chief Justice: Mr, Carter,

ARGUMENT ON BEHAALF OF APPELLANTS
By Mr. Carter

IMr., Carter: Mr. Chlef Justice, the facts in this case
are similar to those invelved in the cases preceding.

Ths appellants.are of elementary school age, of Negro
origin, and tﬁey are required to obtain their elementary school
education in segregated elementary schools maintained pursuant
to the laws of the State of Kansas, 2nd pursuant to the rules
and regulations of the Topeka School Board.

The statute in question, vhose constitutionality we are
here attacking, is chapter 172 of the Kansas statutes of 1940,
Justice Frankfurter: Is your case moot, Mr, Carter?

Mr, Carter: I hoped that I would get e little further
into the argument before that guestion was asked. (laughter.)

We take the position, Your Honor, that the case is not
moot. The deeﬁnmén’c, the State, that is, takes the same
position. We take that position because of the fact that although
the plan which I had hoped to get to when I discussed questions

% and 5 -- but if you want nie to discuss it novw, I will -- the
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p;gn wvhich is presently in operation, and the resolutlon of the
School Board of Topeka under which they have decided that they
will eliminate segregation in the elementary schools in Topeka,
under this plan, two schools have been desegregated, and the
Negro children have beon admitted.

However, wilth respect to the remaining schools, Negro
children are still segregated. o

The brief which the Topeka Board filed with thls Court
gives no indication as to how long they feel the plan which they
now have in operation will take before the other Negro children

 Will be able to go to an integrated school system.

We feel further thetb phe cas@ 1s not moot because the
statute 1s still involved, and if the Court were without these
problems being settled, we still have -; while vwe have only ore
appellant here who has been admlitted to the school, unsegregated
school, pursuant to thls plan -~ our position is that the case
is not a moot case, and we have td address ourselves to the
questions which the Court asked.

Justice Frenkfurter: Is Topeka here apart from -- I
understand the State takes a different view. Is the immediate
respondent-appellee here? |

Mr, Carter: If Your Honor will remember, last year the
Topeka School Board did not appear.

Justice Frankfurter: No.

Mr., Carter: This year they did not appear. So far as I

L]
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know, they have no intention of appearing, if I am.r;ghpgin
that, Mr. Wilson?

Justice Frankfurter: They have every intention of giving
you what you want, is that 1it°?

Mr. Carter: I beg your pardon?

Justice Frankfurter: They merely have the intention of
giving you what you want, and not contesting your claim?

Mp. Carter: That 1s right.

Justice Frankfurter: That is what I call a moot case.
(Laughter. )

Justice Jackson: Do I understand that the parties you
represent here are now admitted to unsegregated schools?

Mr, Carter: No, sir, One of the appellants has been
admitted to a school in the district in which he lives; that
school has been opened to Negroes. Just one of the appellants
has been admitted. *

Justice Jackson: What about the others?

Mr, Carter: The others are stlll attending the four
segregated schools.

Justice Jackson: You have clients then who are stil; sub-
Ject to the rule of segregation?

Mr, Carter: Yes,

Justice Frankfurter: But by the authorired pronoucement of

the appellse, they will be admitted Just as soon as 1t is

physically or administratively or whatever the adverbs are --

~
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Topeka is able to admit them, and they ég‘ﬁ@% contest your
position.
Mr, éarterz That is true.
Justice Frankfurter: Kansas does contest?
Mr, Carter: That is right.

Justice Frankfurter: That 1s a different story. But

., Kansas is not a party.

Mr, Carter: Well, Kansas appeared in the court below as
a party. It intervened in the court below as a party, specifi-
cally for the purpose of defending the constlitutlionality of the
statute.

Justice Frankfurter: Yes. But aystractly to defend a
statute does not give this Court jurisdiction to pass upon 1it.

Mr. Carter: Well, frankly, Your Honor, my only feeling on
this is that with respect to the plan which is in operation,
the appellees have certalinly Indicated an intention -~

~ Justice Frankfurter: And you do not question the good
féith?

Mr, Carter: I certainly do not.

But the point that I think that we need to, that we have
to have in mind, one, I think, iIn go far as the plan itself is
concerned, I have serious questions about with respect to the
plan; as to whether this is the forum to raise that, I do not
know.

Also, I think in so far as the other appellants are con-

¢




cern d, @8 I indicated, I do not know when they will be frese

from the lmprint of the statutes, and it does not seem to me
| that at this point 1n the litigation I can say that the case 1s
j71!1@@:*0:.1‘, wvhen the State of Kansag ==

Justice PFrankf

arter: Perhaps I ought to change my inquiry.
I do not mean to shut off your argument., Having heard you
5b@£ar@, 1t gives me pleasure to hear you again. But as I

- understand 1t, then, the position 1s that the respondent, the

appellee, meets your claim and you do not question the purpose

is to meet 1t, and the quesﬁion is vhether, as a matter of

. formality, in fact, the concession of your clalim would be

Eappropriately carried out.

E> Se T suggest wbat you ought to say to us is that we ought
[to enter a dscree sending the case back to the District Court
F to enforce that which the respondent or the appellee concedes.
Therefore, it is a question of the terms of the decree, 1s it
Enot; in your case? k

E T am sure that you must feel it is a welcome thing if a

Board of Hducation accedes to your wishes and of 1ts own

5volition stops -- 1t has a deslre not to oppose desegregation,

g
‘and I am sure that is a welcome thing to you. I a2m not talk-

iing about the general question; I am talking about the

' specific thing, that the Board of Education has taken the

l

rposition, and you just want to be sure that they will carry it

out, is that right?
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Mr, Carter: That is right. If that is the general view

i

of the Court, I would certainly -~

Justice Reed: What about the 3tate? As I recall it, the
State was admitted &as a party.

Mre, Garﬁéf= Yes, slr; the State was admitted as a party.

Justice Reed: Or merely as a friend of the court.

Mr. Carter: No, they 1ntervaned as a party in the court
below, defending the constitutionality of the statute under
vhich the segregation was practiced and permitted and was, in
fact, practiced in Topeka.

In the original --

Justice Reed: And is there authority in the State of
Kansas for the Attorney General as intervenor in the litigation
in which part of the State is involved or a city in the State
or the board of education?

Mr, Carter: No.

Justice Reed: Has that been polnted out:as to the Attormey
General's right to intervene in the case and take charge of the
case?

Mr, Carter: Well, that wasn't what occurred.

Justice Reed: They did not approach it on that basls?

‘ Mr., Carter: No, sir. I will explain briefly what happened.
We went befors a statutory éourt, and we attacked the consti-
tutionality of the statute.

The clerk of the court advised the Attorney General that a
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State statute was under attack.

The Topeka board appeared and defended thelir action and
the statute, and the State appeared separately in order to de-
fend the congbtltutionality of the statute. They are in that
Bk

position here. They appeared in the original argument, and

they reappeared --
Justice Frankfurter: They did not appear; we had to bring
them in., We had to ask them whether they would let the thing

go by default. They did not appear; they were not so anxious.

They d4id not claim that they had a great right,that they had a
right to defend here.
Mr, Carter: Well, I think --

Justlice Frankfurter: Perhaps "cajoled" 1s a better word.

Mr. Carter: If you are expressing -- 1f that 1s the view
of the Court, Your Honor --

Justice Frankfurter: Mr. Carter, nobody knows better
than you thaﬁ-I'can gpeak only for one poor lone volcs.

lir. Carter: I certainly have no real deslire to proceed
¥vith an argument.

Justice Frankfurter: But, Mr, Carter, if all the appel-

lants had beon admitted -~ suppose gll orf thenwere in the posi-
tion of thls one child ~- ‘

Mr, Carter: I would have no question about it.

Justice Frankfurter: Then the State would not say "We

want to be heard,' could they?
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Mr, Carter: No, sir. I would have no questian about it

if all the appellants had been admitted; I think that the ques=

tion of mootness would have been clear., But my problem with
respect to it 1s that some are admltted and some are not,.

Justice Frankfurter: I understand it then, that it is a

“question of whether Topeka will carry this out as quickly with

 these other children as they have with Lesh --

Mr, Carter: Lezh Carter, and I alsc have nc way of know-
ing vhether thils would be so, bescause tlhe appellees do not
appear before the Court, and the State camnot speak for the
appélleas with respect to this question.

But if it is permissible, I would yileld my time to the
State, and see what the State has to say about this, and I
would answer it, if that 1s permissible so faras the Court is

concerned,

Justice Jackson: You have the privilege of rebutial under

our rules, if he says anything that you wish to answer.
The Chilef Justice: Mr, Wilson, will you please address
yeursellf to the questlon of whether it i1s moot or not.
ARGUMENT ON BERALF OF THE STATE OF KANSAS
By Mr. Wilson
Mp, Wilson: If it please tpa._dourt9 it is our position

that the case is not moot from ocur standpoint for several

reasons. In the first place, the appellant has pointed out that

only one of the group of appallants that counsel represents has




‘stitutlonallity of the statute in the Distrlct Court.

10
been admitted to the integrated public schools of Topeka.
Justice Reed: Why is théi?
Mr, Wilson: The Board of Education -- may I preface this
remark by polnting out that our statute 1s a parmissive one.

The local boards of education are authorized to make the

determination on the local level as to whether separate or
integrated schools shall be maintained in citles of the first
class.

Now, as a matter of policy, and ag a matter of policy only,
and without reference to thils case, the Topelka Board of Educa-

tlon has determined that segregation will be ahandoned in the

elementary schools of Topeka as soon as practicable. That is
the language of theilr resolution.

Now, webthink 1f they are simply exercising their preroga-
tive under the statute, another city in the State of Kansas, the
City of Atchlson, has adopted a similar resolution thet does
not reflect at all on this case.

Tt vas our view that the constitutlionality of this statute

1s stlll under sitack. We were permitted to defend the con-

Wo were asked to defend 1t in the Supreme Court a yoar ago,
but we feel that we must, in order to maintaln a position con-
sistent with the exbregsed intent of thls Court, answer the
brief and tﬁe argumehts that the appellants have supplied us.

Justice Frankfurter: May I trouble you to tell me what
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' are the cities of the first class in Kansas?

Mr. Wilson: Yes, sir. May I refer you to Append
our brief, the very last page. There are set out in tabular
form the nine cities of the first class where segregation is
maintained on a complete or partial basis in the elementary
schools,

Now, in asddition to that, there are three cities, namely,
Wichita, Hutchinson, and Pittsburghk.that do not maintaln
segregated elementary schiocls.

Two of those cities, as we polnt out in our brief, have
completed a process of integration durlrgthe past two years.
We feel that -~

Justice Frankfurter: Is there any litigatlon pending as
to any of the other cities?

Mr. Wilson: No, ;1r.

Justice Reed: Why d1d one of the parties, appellants,
disappear from the case? "

Mr. Wilson: The plan adopted by;the Topaka Board of
Education was this: You wlil recall from the recocrd last year
and the arguments that the city then maintained within the
entire district 18 geographlc areas. In each geographic area
 _thera was a school attended by the white students living within
the limits of that area.

In adéition to the 18 white schools, there were four Negro

schools spaced at wider intervals throughout the city. The
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 first affirmative step taken by the Board of Education in

carrying out its policy to abandon segregation as soon as

| practlcable eliminated segregation in two of the goeograhlc

' areas, namely, Randolph and Southwest.

There were nine Negwo students 1living within the limits

; \
- of those geograpuic arsas, Conscguently, they are admlited to

- the integrated schools, and one of these appellants is one of

¢

' those childwen,
Justice Prankfurter: Ag I understand it, The present
sltuation 13 that the only litigatlon that is rife is the one

now before the Court?

Mpr. Wilson: That 1s correct, 1f the Court please. .

tles, with an authority not challenged by the State to stop

%segregéhéd schoecls, In fact formally and officlally announced

that they are going to integrate théir schools, and have begun

l

Ethe process of Integration, is that correct?

Mr, Wilsen: I should polnt cut that not only i1s the

authority not challenged by the State, the authoriiy is

specifically granted Ly tho statute that is here being attacked.

Justice Frankfursert: 3o they are doing Qhat they can do,
no matiter «-

My, w113¢g: They are doing, as a matter of pollcy, as a
matter of 1égiélat1ve policy, may I say, what they can do

~

without refsrence Lo this case,

Justice Frankfurter: As to which the educatlional authori-

TR




Justice Frankfurter: But if they did what 1s wanted, the

State cannot say "You are exceeding your authority,” and no

Lo

case could come here on that ground, could 1t?

Mr. Wilson: Certainly not.

Justice Reed: If they were to reverse their position
tomorrow, these children who seck admission would have no right

to go unless 1t was urnconstitutional?

Mp. Wilson: That is right. o g

Justice Frankfurter: Do you think it 1s an alarming

assumption that in 1953 where a State has stopped segrsgation,

and in the next year 1s going to boegin segregatlon in Topeks,
Kansas, do you thinlkt we ought to do business on that assump-
tion?

Mr. Wilson: If the Cowrt ploase, may I distingulsh between-

the State of Kansas and the Board of IEducatilon ofoTopeka,
Kansas, which is a separate municipal corporation.

| The Board of Fducation of Topeka, Kansas, has announcec
its intention to ahandon the policy of segregation. I think
the Board 1s acting in complete good faith, and I have no
notion that they wlll reverse that trenﬁ.

On the other hand, the State of Kansas 1s here to defend

its statute; and I omphasize, and the Court emphasized, we
cane o year ago, 2%t the express invitation of the Court, and
there are other citles that are concerned, and, therefore, the -

State had homned to te hoeard with raspect to the guestions thai




the Court submitted to it on June 3.

If the case is moot, obviously, after five or six hours of
argument does reach a point of diminlshiing returns, and certainly
wg do not want to discuss a matter that 1s moot; if the Court
deams that to be the case,

Justice Jeckscn: Is there anything that wveuld distingulsh
your cas<c and that world geve your stavuts if the statutes in
the othier States wcuab Joun?

Hr. Wilson: I think not, Your Honor.

Justice Jacksoa: So that your case is governed by what «e-
s there anything that you have to adi that Mr, Davis or Judge
Hoore have not coversd, in dsfonse of your statute?

Mr. Wilsen: In preparing my argument, I exauined the same -
euthoritics that both the cther appelless and thé’appallanﬁs
have exauinod., As a matter of fact, I cite both the same
authoritles that bolh the partioes, as well as the Attorney
General, have examined. /

My ceacliucions, ny iﬁtorpretations, are substantially
those theot Kr. Davis and Judgo Foore have presented to this
Court.,

ir., Loore. Tnat is kp., Mooro, I would jutt like to correcs
that.

Mr. WVilson: I am not surc whethor it 1s proper to apolo-
gize undor the circumétanccs or not. (Laugntoé.)

The Chlef Justlce: TYou may proccoed, MM, Wilscn.
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lir, Wilson: In viey of tho comments by the Court, I

shall procced somevhat summarily. I shall not make an effort

to review in detall tho ovidcace that I base the conclusians
that I £hall prescnt to tho Court.

I think the facta -- Mr. Carter starisd to state the facts

in this cesoe. Faruous, in oder Lo give rnropzr perspective to

my argumont, scma further statement would bs proper.

i \s

We palintad oui Lhat ths 3eaxd of Baucutlion 1n Tepske 1s &
separate mualsipal corpoeratlon, 1s the porty defendant in the o
5,

court belewr; thet tha Stats of Keonszs, with consent of the court

below, intervened for the sole &ud only purpose of defending the

statute thcot is under attack.

Vs
Vie furghsr pointed out the psrmlsslve nature of our statute.
It applies 4o ciltles of only - ohlﬁ cities of the first class,
that 1s, cities of mors tkan 15,000 population, of which there

are twelve Iin the Uiate of Hensas., It appllies only on the

elementery school level.

The sclicol gysiomns la tha c¢ities that are lancludsad in this
group are divided geonsrclly into slemantary, Junlor high and
senlor hizh school 1l:vels. The alomsniary category includss only'
the kinderseartsn and tho flrst six pgrades of lestruction; and it
18 there only that the statute undor attack applles, sexcapt in
the single cass of Kansas Cl%ty whore, uader dn’axcaption in the
lav, the practice of segrog&jic& is authorizoed in ths high school,

in cdditlon %o tho oldém.ntory gin.i:g.
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Now, I emphasize that it 1s our position that the actlon of
the Topeka Board of Education, vhich has been discussed here at
somo length, does not in any way alter the position or the
status of the -State of Eansas,

Wo ar>s here &8s appellees; we are defending the constitution-
ality of the statuse that is under attack.

@ The Board of Dducatlon of the City of Topeka, as a matier of

‘ policy &né not =« there is nolhing iln the record to indleate that
it 1s a concesslon to the appellants in thls case, but as a

matter of nolicy -- &nd exercising their power under the statutes,

the Boarc¢ of Education has dotermined %o ebandon segrsgation as
early as practicable.

Justice Black: Do yeﬁ think this is & case of a controversy
betvwesn thesgrpeople and the City of Topeka?

Mr, Wlloson: Sin?

Justice Black: Do you think thls 1s a case off a controversy
between thase people and the Clty of Topeka ln the present
8ltuation? If so, what 1s it? h

Mr, Wilgan: Thos gppallants have denled the right of the
Boerd of Education of the City of Topeksa to mzintain separate
schools, pursuénb te our statute. 16 City of Topeka has never

agreed that 1t does not have such a right.

Justice Black: It has agrosad to Cesogragate schools.

Mr, Wilson: It has agresd as a mattsr of policy to put them

int be schools. MNow, thers mny be & controversy as to the moans
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of accomplishing this stated intention.

The Beoard of Educatlion has filled a separate brief here in
wvhich they point out numerous administrative difficulties that
vill be encountered, and in brief, they are asking for time, but
they do not bellieve =-

Justice Black: Tou could not rast on that, could you?

Mr. Wilsont I think you could anct.

Juegtice Frarkfurter: To follow up Justice Bleck's question,
is there cny eontvovarsy botvesa these appallants and the Statse of
Eensas, eny Justiciable coatroversy?

Mr, wilson: Thess &ppsllants allegs and contend that a
statuta onacted by tho leglslature of Kansas 1s unconstitutional.

Justlce Frankfurter: Surpose I elleged that & statute, an
Act of'Congress, 1s unconstitutlonal; and I have no sscular
demage of mine ttat is affected. I think such a profound Act of
Congress, passed in this heodless way we heve been told about,
1s uncounstituticnal. Can I zo to court?

M>», ¥ilson: No, obviously not.

Justice Frankfyrissr: JIbviously notd

Mr, Wilscon: EKowever, vhen you counsider the peculiar cir=-
cumstancss under which the State of Eznsas got into this case --

Justice Franlkfurter: Litigants sometimes get in, and chen
f£ind, themselves out. {Laughter)

Mr. ¥ilson: Unless the Court desires, I do mot wish o

proceed with argument; that ls, I have no intentlion to burden
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the already ovaerburdensd Court. |

Justice Prankfurter: Trk~t is not my question. There 1S no

juggestlion about your not arguing the appropriateness; it 1s Just

. the questicn of whethar 1t ls one of those cases where you have
to say therse 18 no coutroversy in a judicial sense befors the
Court.

Mr, Wilsoné Wall, to ropsat my eariler statement, I think

there stiil is & conirovorsy beoauss under the authority that !

the Bosrd of Ecusctlon presumnes to eXerclse, 1t does malntailn

gegregation in sixlesn of 1is elghteen gsogrophlc arses, and it

requires tks chilldren 1living in those areas to go Uc segregated

)
\

schools,

\

The Chief Justics: I conslder that a problem; I would like
to hear some light on 1t anyvay. I think vhsn both partles to |
the action feel that there 13 a controversy, and invited the
Attorney Gensral to bs here and ansver thsess questions, I, for
one, would like Lo hear the argument.

M. Wilson: Thank you, sir.

At the outsst I should point out -- I have polnted out =--
that we are not hers defoading a8 policy, end the determination
that has been made 1s ons of policy. |

We are here =olaly {for the purposs of defending the right,

the constituticaal right, we contend, of the State of Kansas and

of its own comzunities Lo make these determinations as to state

and locel policy on state and local lovels,
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We think that regardless of all,that has been said, and

- regardless of the extrems difficulty of these cases, of the fact

that they do involve gireat moral and ethicsl and humanitarian

principles, thers ars still soma very basic considerations, so
baglic 1In fest, that T an a little blt embarrassed to mention them ‘§
to this Touzt after thars hes boon so much srgument.

But, rsvertuaelecs, they &re 8o very imnsortaent that I think I

e eve e e

must sugrest, in the fins nlcce, thet thil: 1s & union of states

that are suverslgn, except for oaly those rurposes vwhere they }?

i

have delegcted Uhelr soverelgnty $o the national authority, aad 1

think further %o ceterulne the scope of thoe national authority

 we must lock af the imtent cnd tho purpess of the instrument by
which the suthority was delegated. |

I think in these arguments wa frequsntlé lbse sight of the:
historic doctrine of separation of powers. We fall to dis-
tinguish betwsen the legitimate sphere of judiclal activity ard
- the legislative or policy-meking function; 8nd if I may presuns,

1t may havo been that th2 Court had these %aings in mind vhen it

g suggested to vs last sumier that we answsr certaln questions by
| way of recrgunent, for cocriainly my studles, and apparently the
studies of other counsel, have reinforced thsse basic cecnsldera-
ticns thzat thls is a Fodoeral union; ths national Government only
pos8sesses power Gelegatsd tc 14, and that the 1egislativé most
alvays be distingulshsd froi tha judlelal funcilon.

Tow, as Yo the spocific intent of the framsrs of the
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Fourteenth Am@ﬁdM@nt, the evidence has been examined in detall
and I should ndt*wiSh to report that which has been sald.

I can stete generally, end I have stated generally, that
ve agres with the other appelless. 'We f£ind the evidence to bs
persuwasive thet the Conprass ;hich subinitted the Fourteenth
Amendment <14 not conterrlste thet 1t would affeetésegfegation in
the public schools.

It moy not bo cignlificent that £ll of the gppellees in these
cases =~ that is, all of the statss, incluéing)the'State of
Delaveare -~ kave reached that conclusion working independently,
but we do think it is significant that the Attorney Gemeral, in
hls brief, finds that the laginlative history doés not conclu-
sively establish that Congresé vhich proposed the Fourtsenth
Amendment, spscifically understood that 1t would abolish recial
segregatién in the public schools,

Now, we thought the guestion was rathir spscific. We thought
the Court asked was 1t spseilfically understood., We contend 1%
vas not. The Attorney Genoral agrees it was not. That should
dispose of that qusstlon.

I think perhkeps ln thoe dlscussion here there has besn too
much emphasis_on contemperary intent., I want to suggest very
briefly that the concopt of equallty and equal protwsctlion was not
something that originated with the 39th Congress.

For a long time prior %o that the term "ecual protsction”

had had a plece In tho understerndlng of the peopie, and 1in the
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philosophy of Governmsnt.

g‘ Equal protection, as we study the record, the aims and ob-
Jeotives of the s&boliticnist socletlies, equal protection was
meant to include those very basic rights, rights for which

governmonts cre established, the right to life, to liberty and

property, ond we thiwl %hat 1t is in that sense that the term

We would peolint out that -~ we have pointed out im our brief -~

I
fequal protection® 13 used in the Fourteenth Amendment. EH

]

?

there 1s probsbly no occasion for pointing it out further -- that

there wore spocific dsnials in the Congress that clvil rights

and equal protection did comprshend ths public schools and racisl
' segregation thsrein. |
Mp. Davis gulte eloquently in his stetemasnt yesterday ex-
pressad to the Court the coaviction that the thrust of the
Fourteenth Amencdment was toward the institution of slavéry. Wa/
think that iz tho ¢sss, and nothing more. ’
The Fourtoenth Amendment was intended 0 embody the rights
that are catalogsd in the Clvil Righté Act, 8ad they are
cataloged rather specifilcally. They are sat out in this languagse:
"That citizens will héVe the right in avefy State and
Territory to melte and euforce contracts, to sus, to be
peritizs, Lo glve evidonce; to Inharit,; purchase, lease,
86ll, hold &nd convey resl and porsonel property, and to

the full and equel bens{lts of all lavs and proeceedings

for thes sacurliy of porson ond propsrty as is enjoysd by
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white citlzens." ;

Now, we think this is the fruition of the whole &bolitionist
movenment, and the nmost complete expression of the consensus of
abolitionist sims.

We thinl that the or 3' urpoée of the Fourteenth Amendment
wvas to givse consbtlsutiornnl status and dignity to these alms and
objectivas oxproscod inm tho Civil Rights Act of 1860, and in them
wo figd no plzce Jor the corntention that raclal segraszetion or the
absené@acf racelel sosyesation would be comprehsnded within thelr
terms. ‘ .

Purning to the states, we agaln find the same result, but
our colleagics or at least the other appelises in these cases,
have discoversd -- we ywere unable Lo find a single instence where
1% appeared to us that & state, by reason of deference to the
Fourtesnth Anmcondmoent had ellminated segregatién from its public
school sy's tem.

On tiie other hand, w> found that somre twventy-four of the
states, either at tio timy of the adoption of the amendment or
- vithin a fov years therea:ter, d1d lszally sanction separate
public schools,

We found that ton ctates, lnecluding ﬁy'own State of kansas,
tha% by the sanoe leglslaturs 1r ths same yéar'aﬁd, I think perhaps
in the mamc sesslon, leglslated with respect to segregated
schools, and retifisd tho Fcurteenth fmesndnant, ;

Now, we thinlr {Let 15 posliivae evidénca that the states,

-~
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of at least a majority of the states, did not contemplate, did

not updersinnd, did not comprehend that the Fourteeanth Amendment

L Lk i

would preclude segregatiocn in the public schools.
Kanses is, porhaps, ualque 1ln this case because Kansas 1s

a state vith s pronovnced abolitionict tradition. The other

I ——

states, Vi?ﬁizia~&ﬁd Routh Carolinz, were mambéﬁs~of the -k
Confeder:cy; Delavare, v ars told by the Atrorney Gensral's
brief, vzos gswacthetle teoward the Confedsrecy, &lthough 1t re-
mained in the Unlon.

On tﬁs oﬁhex hend, Zensas vas a&a abolltionist state. The
settlemsat cf Kensas was inspired and financed by the Immigrant

- Ald Soclsty of Baston.

Th»s fiést positiva polltical influenco in Kansas was the
;rFree 8tete Party, an offshoot of the abolitlonists of the East.
Certainly, Keuscs 1s no¥ subject to the accusation that can
Ye hurled, porhani, at the Sther states thet 1ts tradition 1s
rooted in the slave traciltion. |
But I men%tiondd a whille azo tho sams lsegislaturs, and I

might paint out thav this legislature'was composed largsly of

| Unlon vebverars, OJur historicns tell us that EKansas contributed

- more troops to the Ualon armics In proportion to its population

% than any other stato. Almost té'é men, the legislature of

i {867 was ccmposed of Thogso Unlon veterans, of men who had offered
~ their lives for tho cause of Negro frredom, and that legislature

ratified routilnely, 3 & matbter of course, the Fourteeath

‘ﬁ;




%

- -

Amendment,
We infer from the Governor's message that ratification was
deemed desirable because 1t ves a part of the nationsl Republicen

program, and the Republlicans were in the ascendancy in Eansas.

. That somo leginlaturc, vithin.crout six wealis, enacted n statute

providing for ssporaty eduzatlon for children cf white &nd

Lo of the ocscond clLss.

Y

Wegro roces In ¢
Pricr thoroto tho stosubes hod providsd for separate
education, for onitlonal szuorcte educatlion, ia common school

districua, that 1s, in the rurel areas.

A

A 1ittle later, a statuté héd-baén entcted euthorizing
separate educatic: in citloes of the first class, which then was
cities of more than 7000, |

Then you have the gap between the rural areas and the cltles
of mors &than TC00, where segrggation waes not authorized,

Byxthe action of the legislature of 1867, which ratifled
Ehe‘Fourteenth‘Amendment, ths plefure vas conizlsted in Xansas.
Segregatlion wvas then authorizzd on all leveld,

Tow, I polnt this cubt because it seems o mo i we can infer
eny intentlion from our cwn leglslatlve ect, we must infer that
the legis ature rocognized that wlthin the State of IHiansas there
were areas where, by rsason of lack of mutual understanding be-
tween the races, it would bs imﬁoasible to provids sguality of

(

opportunity, assured by the Fouzrteenth Amondusnt in integrated

v

schools.,
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Therefore, as a sreclal benevolence, &s &8 sp@eial devlce
v%arghy,equality to be essured in the Fourtesnth Amendmant could
be conplied with, the lagiﬁlature of Kansas made 1t possibln to
establish separate schools in those areas.

Now, apain that is only iy infersnce. Howsver, my
adversa?icsjigfér &lso. R

Fow, o pass quickly to the cthor questions thai £re sub-
mitted, I thin't T heve ?mph:sisad¥our position. Vo find tuet

bhe Congeuss nov thi siaty iLopislatures iatauded or comprensaded

or understood that sagragation would ba pracluded by the Fourtsent.

Amandment.

The nsxt qgéstion, of coursge, concerns the contesmporary

understanding of fubtire intent, and agaln, we answver both

questions 1In the nagative.

We cannot undarstend, wo cannot concoivse, of how a Congress
or hqw sﬁate/leéisl&turas, in ratifiying an emendment, could
contemplate that in the futurs the 1imitations that they imposed
upon that amandment might o enlargsd by &any agency or any
branch of the Federal Govarnment.

The limitntlions ware fixed by the intent thet preceded and
exXistad &t tha tims of the ndoption of ths amahdment. We {hink
those limitaticns were praesent Ln the minds of the Corngress thot
submitted, and the states that ratdfied, the amondmant,

We do not belleve thel an:lmomber of Congress intended that

the basic rsletionship tetwesen the sta%ss and the Federal
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Governmant should be eltered by the amendment. We do not think
that, thoy contemplated they vere providing & means for amending
the Constituticn end giving 1t a meaning that 1% did not presently

have.

We muzt cdmlt thet I vo o impallsd Iin this instance, and

*

leokliny only % ths intent, Lo choose tatwesn the judiclal and

the congrsaslorel pover; ths zholcae would nocessarily be the 1

congrescional, Mr undemsiondive Is aot, perhaps, msture on this

phasa of the queshlcon bul, s I reoad thass dehataes, thers vas
throuchout an ewphasio on sorgressionsl gover,
Undcubtedly ths abollitlionlsts had conlteurlated that re~

. .
construction might be alfolied by congressional acticn. The 1

fact was that tus Congress truzted nsither the executive nor the f

judiclary to any extent, and 3o looking at the lutent of the
Congress and the Intant of the legislaturss, we must concede that
should the issue befcre this Court be one within the amendment,
within the Federal competance, that 1t wes then the intsnt of

the framers thot the Corgrezg z2ud not the courts should supply
the reo-definiitlion or the Impetus by vhich the particular subject
1s comprchended within thes terms of the amsrdmsnt.

With respect to the judlelel powvar, our argument 1s limited
protty much by our concluaioﬁs with recpect to the intendad
future effect of the amon&mont. Certalinly, in commsnting upon
tha subject of judiciel powsr, we erce confronted with & conslder-

able amounst of difficulty.




Obviously, the judiclary has the power to determine the
1imitations of its powsr. Furthermore, any declsion that this
Court makes in this case will becoms thoe law of the casa. In
that sense, csrtainly the entire matter 1s within the judlelsl
pover.

Eowever, When wa considor the historic exerclse of the
judiciel power, w3 are coustrained Go racegnlze & grest dsal of
1imtsetlon avd rogeraiat ugon sbat cxersica.

Thore : a cass in wvoleh Justico Holmes has commenisd in the
Judiclel powsr zod, poriiculariy, on tho judlclal powsr o
legislate, 1in thess vords. Ho says that:

"I recoznize, without ! ; lsation, thot judges do and must

leglslate, but they do so only interstitially. They are

confined from molar to molecular motion.”

Ke think thaj, at least that, 1s ths key or that is the
essence of our understanding of the judlclal power, to move from
moler, from mass, to molecular motions, to refine the broad and
Beneral ccncepits that are includsd 1n the stetute and in the
constitutional provisions that are presented 5o tha court.

Certalnly, 1t is not moving from the mcler to ths molecular
to meve outsids the origincl lntention, and vith & sweaping
gesture to bring into tho Ccngtitiutlon a mozning, a view that
was not entsrtuined Ly the framers and those that gave the

amendment 1ts offact.

That 2ispeses of our zanorel erzumenss with respect Lo the

wa
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first throe questions.

The latter two questions of the Coﬁrt deal with the remedy
to be applied which, in thls case, may be moot. )

The State of Kcnses, of course, 1s not‘con&efﬁed with the
immediate prcblems thet will confront the Board of Education in
complyving with whatsver Zocrec or ordsr thls Courtd may enter,
We havs talrer ths positlon that thils Court noed not councern
1tgell %n the Xansas caoso with & docros in dotail, but should
simply, Zn the ovoni of reversal, remand tha case to the District
court vith cdirecslous to forn an appropriate decres.

Thare are a mudor of consldorailons which must be taksn
into the purview of thot{ court, but they are not for considera-,
tion here.

Wz appreciate very much the opportunity to be hsard some-
waat sunmarily in tiae circumstaunces of 2 moot case, and we hope
that in consldaring thils msotter, thls matter of constitutional
right, thoe Court will not be unmindful of the constitutional
right of tho State cf Kansze to sat up and maintain 1ts own
school system and to initiate and melntain thers the policles
thaet are rmost beneflclal to all of its people.

Thnenlk you.

The Chinf Justice: Thank you, Mr, Wilson.

vMr. Carisoer?
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REBUTTAL ARGUMZNT ON BEHALF OF APPELLANTS

By Mr. Carter

Mr. Carter: I would like to say this, Your Honors, I do
still havse doubt'with regard to the question of Mootness in this
caso.

Hovever, as Ir. Justice Frankfurter pointed out, I would
think it would not be liksly that, having made this step, that
Topeka would roversa itself, not in 1953.

I ax elsc ceafident thag thevﬁtata of Kansas, 1f this Court

declarss the statute unconstitutlonal wilth respect to South

Carolina and Virginla, that the Staﬁe of Kansas would abide by
that decislon.
I might add that, in so far as I am concerned with respsct
éx - to the arguments that have basn urged by the Attormey Genseral,
since I do not fesl he has openad eny new avenues, it sseems to
me that in order to consarve the-Court's time, I will not spesk.
The Chief Justics: Thank you.

(Whersupon, at 3:40 o'clock p.m., the argument was cencluded. ) F




