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Opinion

ORDER

THIS MATTER is before the Court upon Plaintiffs'
Second Renewed Motion For Class Certification (DE

329), Magistrate Judge Hunt's Report And
Recommendation (DE 395), Plaintiffs' Objection To
Report And Recommendation (DE 397), and the State
Defendants' Objections To The Report And
Recommendation On Plaintiffs’ Second Renewed
Motion For Class Certification (DE 398). The Court has
carefully reviewed said Motion, Report, and Objections,
conducted a de novo review of the entire court file
herein, and is otherwise fully advised in the premises.

By the instant Motion (DE 329), Plaintiffs seek
certification of a class comprised of "All current and
future Medicaid recipients in Florida under the age of
21, who are (1) institutionalized in nursing facilities, or
(2) medically complex or fragile and at risk of
institutionalization in nursing facilities." Magistrate Judge
Hunt's Report (DE 395) recommends that said Motion
be denied because Plaintiff's proposed class definition is
not sufficiently ascertainable and class certification is
not necessary. Plaintiffs objected to both of these
reasons.

The Court adopts the Magistrate's reasoning and
conclusions [*6] with respect to ascertainability of the
proposed class, with additional comment as follows. As
Magistrate Judge Hunt found, the determination of
whether a Medicaid recipient is sufficiently "at risk" of
institutionalization is inherently a fact-specific inquiry.
Indeed, a particular Medicaid recipient's risk of
institutionalization will often turn on individualized
circumstances, such as the recipient's particular medical
condition and the recommendations of her physicians.
Plaintiffs offer no objective measure by which to gauge
the persons included within the class. As a
consequence, the proposed class definition is not
sufficiently ascertainable as required by the Eleventh
Circuit. See DeBremaecker v. Short, 433 F.2d 733, 734

(5th Cir. 1970).1

In their Objections (DE 397), Plaintiffs propose a new
definition for the class to remedy this defect.? This

11n Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir.
1981) (en banc), the Eleventh Circuit adopted as binding
precedent all decisions of the former Fifth Circuit handed down
prior to October 1, 1980.

2 Plaintiffs now propose that the class be comprised of "All
Medicaid recipients in the state of Florida under the age of 21,
who are (1) unnecessarily institutionalized in nursing facilities,
or (2) medically complex or fragile and at risk of unnecessary
institutionalizaton by receiving materially less private duty
nursing services, personal care or respite care services than
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definition, and any arguments attendant to it, were not
presented to the Magistrate and therefore will not be
considered by this Court. See Cohen v. Implant
Innovations, Inc., 259 F.R.D. 617, n. 4 (S .D. Fla. Aug.
21, 2008)(declining to address new proposed class
definition that plaintiff did not present to Magistrate). The
Court briefly [*7] notes, however, that the Plaintiffs' new
class definition is no more ascertainable than their last.
The newly-injected concepts of "materiality" and
"necessity-of-institutionalization,” like the "at-risk"
concept in the original definition, have no objective
criteria that the Court can apply to determine who would
be a class member.

The Court also adopts Magistrate Judge Hunt's
reasoning and conclusions with respect to the necessity
of class certification. For the reasons set forth in the
Magistrate's Report (DE 395), the Court finds that class
certification is not necessary at this stage. Having found
that class certification is unnecessary, and that Plaintiffs'
proposed class is not sufficiently ascertainable, the
Court declines to adopt the alternative finding
recommended [*8] by Magistrate Judge Hunt's Report
(DE 395), which applies the factors set forth in Federal
Rule of Civil Procedure 23(a). The Court will therefore
decline to approve, adopt, and ratify said Report's
reasoning and conclusions in that respect. The Court
will likewise overrule Defendants' Objections (DE 398),
which are germane to Magistrate Judge Hunt's
alternative recommendation.

Accordingly, after due consideration, it is
ORDERED AND ADJUDGED as follows:

1. Magistrate Judge Hunt's Report  And
Recommendation (DE 395) be and the same is hereby
approved, adopted, and ratified to the extent that it finds
class certification unnecessary and Plaintiffs' proposed
class definition unascertainable;

2. Consistent with the terms of this Order, the Court
declines to approve, adopt, and ratify the alternative
finding in Magistrate Judge Hunt's Report And
Recommendation (DE 395);

3. Plaintiffs' Objection To Report And Recommendation
(DE 397) be and the same is hereby overruled;

4. The State Defendants' Objections To The Report And
Recommendation On Plaintiffs' Second Renewed
Motion For Class Certification (DE 398) be and the

ordered by their treating physicians."

same are hereby overruled; and

5. Plaintiffs' Second Renewed Motion For Class
Certification (DE 329) be and the same [*9] is hereby
DENIED.

DONE AND ORDERED in Chambers at Fort
Lauderdale, Broward County, Florida, this 29TH day of
February, 2016.

/s/ William J. Zloch
WILLIAM J. ZLOCH

United States District Judge

End of Document
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